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On July 16, 2019, the Tax Account Administration Division of the West Virginia State Tax
Commissioner’s Office (the “Tax Commissioner” or “Respondent’) issued a Refund Denial Letter
to the Petitioner, Company A, LLC. This letter denied the Petitioner’s request for a refund of

Consumer Sales and Service Tax in the amount of $ . This refund denial was 1ssued pursuant

to the authority of the State Tax Commissioner, granted to him by the provisions of Chapter 11,
Article 10 et seq, of the West Virginia Code.

Thereatfter, on September 13, 2019, the Petitioner timely filed with this Tribunal, a petition
of appeal. An evidentiary hearing was held in this matter on October 1, 2020, at the conclusion of
which, the parties filed legal briefs. The matter became ripe for a decision at the conclusion of the
briefing schedule. A Final Decision was entered on April 27, 2021. Thereafter, on May 6, 2021,
the Petitioner filed a Motion for Reconsideration, where it argued that this Tribunal had not
addressed one of its legal arguments. By this Amended Final Decision we grant the Petitioner’s
Motion.

FINDINGS OF FACT
1. The Petitioner, Company A, 1s a Virginia limited liability company, located 1n

Edinburg, Virgimia. Tr. P25 at 1-12.



2. The Petitioner’s primary business is providing cell phone service, and it operates in
Virginia, West Virginia, Maryland, Pennsylvania, Kentucky and Ohio. Tr. P25 at 20-22. These
cell phone service operations are affiliated with Affiliate Company and contain the Affiliate
Company branding. Tr. P27 at 14-23 & Tr. P30 at 15-17.

3. The Petitioner has a subsidiary business called Subsidiary Company. This business
owns the towers that holds some of the Petitioner’s transmission equipment. Tr. P28 at 3-9.

4. If a customer of the Petitioner makes a cell phone call in an area served by one of
the aforementioned towers, then that call is handled by both the Petitioner and Affiliate Company.
However, the Petitioner is not its own wireless company, and as such, no calls could be completed
without its contractual (and technological) relationship with Affiliate Company. Tr. P27 at 14-23.
If a customer makes a call outside of the area where the Petitioner’s subsidiary has towers, those
calls are handled by the nearest tower able to accept calls of Affiliate Company customers. Tr.
P29 at 10-16.

5. In addition to owning cell phone towers, with the attendant equipment, the
Petitioner operates retail cell phone service stores, in all the states listed above.

6. Sometime prior to the tax periods, in question in this matter, the Petitioner
purchased approximately 30-35 retail locations operated by a competitor. These locations were
affiliated with another wireless service company, called Competitor. Tr. P31 at 1-3.

7. Sometime during this acquisition/merger, it was discovered, that certain
Competitor customers had phones that were not compatible with the Affiliate Company network.
These customers were given free phones as an inducement to stay with the Petitioner and Affiliate
Company. Tr. P33 at 5-14.

8. When these phones were provided to the former Competitor customers, no sales tax

was charged, but the Petitioner did pay use tax on the purchases. Thereafter, the Petitioner
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determined that it was entitled to a refund of this use tax, and it filed a claim as such. Tr. P33-34
at 9-1.

9. It is the Tax Commissioner’s denial of this refund request that forms the basis of
this appeal.

DISCUSSION

Generally, if a business in West Virginia were to buy a case of glass cleaner from ABC
Cleaning Supplies in Anytown, U.S.A., one of two things would happen. Either ABC would
charge the business West Virginia sales tax, or the business would later remit use tax to the Tax
Commissioner pursuant to West Virginia Code Section 11-15A-2, which states:

An excise tax is hereby levied and imposed on the use in this state
of tangible personal property, custom software or taxable services,
to be collected and paid as provided in this article or article fifteen-
b of this chapter, at the rate of six percent of the purchase price of
the property or taxable services, except as otherwise provided in this
article.

W. Va. Code Ann. §11-15A-2(a) (West 2010).

However, there are exemptions from the use tax, and one of those exemptions is if the
property or service is exempt from sales tax, pursuant to Article 15 of Chapter 11. See W. Va.
Code Ann. § 11-15A-3 (West 2013). Section 9 of Article 15, Chapter 11 contains the sales tax
exemptions and subsection (b)(2) of Section 9 provides an exemption for:

The following sales of tangible personal property and services are
exempt from tax as provided in this subsection: . . . (2) Sales of
services, machinery, supplies and materials directly used or
consumed in the activities of manufacturing, transportation,
transmission, communication, production of natural resources, gas
storage, generation or production or selling electric power, provision
of a public utility service or the operation of a utility service or the
operation of a utility business, in the businesses or organizations
named in this subdivision and does not apply to purchases of
gasoline or special fuel;

W. Va. Code Ann. § 11-15-9(b)(2) (West 2018).



Additional guidance regarding what the phrase “directly used” means is contained in West
Virginia Code Section 11-15-2 which defines the term as:

“Directly used or consumed” in the activities of manufacturing,
transportation, transmission, communication or the production of
natural resources means used or consumed in those activities or
operations which constitute an integral and essential part of the
activities, as contrasted with and distinguished from those activities
or operations which are simply incidental, convenient or remote to
the activities.
W. Va. Code Ann. §11-15-2(b)(4) (West 2018).

This Tribunal is fairly well versed in the law of this case. In the last few years, we have,
twice, had the occasion to issue final decision regarding the direct use exemption. Both Docket
No. 15-035 and No. 15-040 involved requests for the exemption by Taxpayers engaged in the
activity of natural resource production. One of those cases involved the purchase of services, and
the other was similar to the case before us, involving the purchase of tangible personal property.
The services involved the rental of various equipment on a natural gas well pad. The property
purchased in the other case was asphalt for road repair and maintenance to a natural gas well site.
In both cases we took the phrases “integral and essential” and “incidental, convenient or remote”
and applied their common ordinary meaning, and we do so here, as well.!

The Petitioner argues that these purchased phones were integral and essential, because
without them the new Competitor customers would not be able to make calls. The Tax

Commissioner argues that the phones were used for marketing purposes, in contravention of the

legislative rules governing the combined sales and service and use tax.

"' It should be noted that both decisions were appealed. In 15-040, the matter made its way to
the West Virginia Supreme Court of Appeals. There the Court confirmed that West Virginia Code
Section 11-15-2(b)(4) is clear and unambiguous and that the phrases at issue should be given their plain
and ordinary meaning. See Antero v. Steager, 851 S.E.2d 527 (2020). The appeal of 15-035 is still pending
in the Circuit Court of Kanawha County.




For the purposes of the direct use exemption, communication is defined as
“Communication. - The activity of communication includes all telephone, radio, light, light wave,
radio telephone, telegraph and other communication or means of communication, whether used
for voice communication, computer data transmission, or other encoded symbolic information
transfers.” W. Va. Code R. § 110-15-123.4.5 (1993). Based upon the testimony in this matter, it
appears that the Petitioner is involved in the activity of telephone communication, although the
record is not entirely clear. The Petitioner’s subsidiary owns cell phone towers, and on those
towers is equipment owned by the Petitioner that facilitates calls placed by their customers. On
the other hand, the Petitioner’s witness testified that because they are not a wireless company, no
calls can be completed without the assistance of Affiliate Company. We rule that the Petitioner is
engaged in the activity of communication, and as such, is entitled to the direct use exemption.
Specifically, we rule that if a piece of equipment on one of the aforementioned cell phone towers
were in need of replacement, that purchase would be exempt, because it is integral and essential
to the activity of telephone communications. However, the Petitioner is also engaged in other
activities, specifically, it is a vendor of cell phone services, in tandem with Affiliate Company, and
it is a retailer of tangible personal property.

It is well settled that the courts of this state can take judicial notice of historical facts. See

e.g. State v. Ferree, 107 S.E. 126, 88 W.Va. 434 (1921); Hix v. Hix, 25 W.Va. 481 (1885). See

also W. Va. R. Evid. 201 (Judicial Notice of Adjudicative Facts). Moreover, this Tribunal is not
bound by the West Virginia Rules of Evidence. Thus, this Tribunal takes judicial notice of the
fact that the definition of communication contained in Section 123.4.5 was enacted in 1993, before
the time when cell phone service was common. In 1993, the “activity” of telephone
communications in West Virginia was conducted almost exclusively by Bell Atlantic, one of the

seven “Baby Bells” created in the 1980s after the break-up of AT&T. When Bell Atlantic engaged
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