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NOTICE OF AN EMERGENCY RULE

AGENCY:

Department of Transportation, Div. of Highwavs TiTLE NUMBER:

CITE AUTHORITY:_%WV Ccode 817-1-2a-4-16-22 and 23

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES_ X, NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: VI

TITLE CF RULE BEING AMENDED: _Regnlarions Relating to lise of

State Road Rights of Way and Areas Adiacent Thereta -

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The circumstances for £iling this Emergency Rule stem From the decisicn
made by Judge JohnR. Frazler, CircultCourt of MercerCounty, WestVirginia,
in Civil action 87-C-355-F on June 30, 1989. Aas stated in the Secornd
Supplemental Order of the June 30, 1989 proceedings by the Court, "The Court
specifically finds that itsearlierrulings regardingthepartial unconstitu~,
tionality of the ex1st1nq rules and requlations constitute the facts and
gircumstances of the emergéncy réquired tobe statedinfilingthe emer_qency
rules, as set forth in the aforesaid W.va. Code §29A-3-15.

The Court alsc ruled that these revisions be filed forthwilth by the
Commissioner of Highways as proposed energency ruleswithyourofficeaswell
aswiththelegislativeRuleMakingReviewCommittee.  Acopyof theJuneln,
1989 Second supplemental Order of the referenced case is attached.

Also,thisfilingisbeingmadeinordertorecognizerevisionstoChapter
17,artlcle23, Sections 2, 4andBasamendedandreenactedbyHouseBillNo.
3146, passed March 12, 1988 and effective June 10, 1988, The amendments

DDTLI0N SHEE TTACHE
Use Additional Sheets If Necessary. ADDILIONAL SHEKT ATTACHED
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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: Dept, of Transportation., Division of Hishwavs TITLE NUMBER:

RULE TYPE: _Legislative _—— _; CITE AUTHORITY 17-1-2A-4-156-22 & 23

AMENDMENT TO AN EXISTING RULE: YES_X._ NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: ___¥1
TITLE OF RULE BEING AMENDED: Regulations Relating fo Use of State

Road Riohts of Way and Arvesas Adiacent Thereto

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROFPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _August 13, 1989 AT 12:00 P .M.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS. : , , -

Mr, C. Cameron Lewis _ . -

Bivision of Highwavs L . .
THE ISSUES TO BE HEARD SHALL BE
State Capitecl Complex —_— . LIMITED TO THiS PROPOSED RULE.

Building Five _ _ - M
Charleston, TV 25305 , /l ﬂﬂ_/

7 Fred VanKirk
Acting Division Administrator - State Highway Pncru:leer

ATTACHA BRIEF SUMMARY OF YOUR PROPOSAL
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State Capitol Complex :

Building Five RED VANKIRK
STON RTON L ACTING COMMISSIONER
GA Go«éiiﬁ © Charleston, West Virginia 25305 STATE HIGHWAY ENGINEER

July 14, 1989

Honorable Ken Hechier

Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Legislative Rules
Highways Commissioner
Notice of an Emergency Rule
Series VI

The hofice of an Emergency Rule filed with your office on December
14, 1988 is hereby withdrawn. The revisions of this filing have been
combined with an Emergency Rule filing submitted to your office on July
14, 7989. The public hearing for the December 14, 1988 filing was held on
February 8, 1989 and the comments of that hearing as well as the comments
received from the July 14, 1989 submission will be combined and addressed
upon submission of the Agency Approved filing on this series.

Yery truly yours,

D)Ll

Fred VanKirk
Acting Commissicner-
State Highway Engineer

FVK:¢
Attachment
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NOTICE OF AN EMERGENCY RULE
Department of Highways
Series VI

address c<hanges in the provisions for the licensing and maintaining of
salvage vards. However, these changes will not apply if the salvage vard
was licensed prior to June 12, 1988.

Notable changes made to Series VI, Sectioen 7 are as foliows: the
definition of “Unzoned Commercial or Industrial Arsza® now specifies
"viable” commercial or ipndustrial activities: also, seven qualifications
for identifying unzoned commercial or industrial areas have baen added,
while three qualifications have been added to the listing of clrocumstances
which shall not be considered comuercial or industrial activity.

additicnally, Section 7.%, Perzits Required has been supplenented
with information addressing the Division of Highways' internal processing
of an outdoor Advertising Permit Application. This processing includes:
the assignment of an application number, notification to the applicant and
local public advertisement of same; the submission of comments, request
for public hearing and the Division's decision to approve, deny or nold a
hearing; the Division's notification of hearing o the requester,
applicant and public: the provisions for determining hearing costs angd
applicaticon of the costs to the party of bad faith; and finally, the right
to Judicial review by the adversely affected party of the final decision.

Notable <changes made to Series VI, ©Sectlion 8 are as follows:
definitions for abandoned salvage yards, residential communiry, and
occupled private residence have been added, while the definition of a
salvage vyard has been revised to exclude garbage dumps and sanitary
landfiils. additiconally, changes to the application for license have been
made as follews: an annual license fee of $200.00 is now specified; and
the prerequisite of obtailning a permit from the County Plarmning Commissien
prior to establishing a salvage yard after July 1, 1984 has been included.

Alsco, distance restrictions from the edge of roadway for expressway.
trunkline, feeder, state and local service rceads and from single occunied
private residences as well as cccupled private residences wnich are a part
of a residential commmity are prescribed for salvage yards licensed after
June 12, 1983. A certified survey showing the distance o the nearest
occupied residence, 1if within 1,000 feet, or the distance to the nearest
ogcupied residence of a community, if within 5,000 feet, must accompany
salvage yard applications after June 12, 1988.

Finally. all County Planning Commissions, or in theilr absence an ap—
proprilate office or agency, shall promulgate rules that conform with these
rules and requlations before a permit may be issued after June 12, 19&8.
These rules must at least address the determination of the effect of pro—
posed salvage vyards on residential, business or commerclal property in-
vestment and values, establish a quota for the number of vyards in the
county and the social, econemic, and environmentel impact on cotmunity
growth and development in specified areas before issuing the comnission's
approval of a request for a salvage yard.

Date: July 14, 19B9

i WA

Fred vanKirk, Acting bivision administrator-
State Highway Engineer




FISCAL NOTE FOR PROPOSED RULES

FILED IN THE OFFICE OF

THE SECRETARY OF STATE

s pate ety (Y1 1TS7

ADMESISTRATIVE LAW DIvISIO

Rule Title:

Type of Rule:

Serjes Vi, Requlations Relating to Use of State Road
Rights of Wav and Areas Adjacent Thereto

X Legislative Interpretive Procedural

Agency Division of Highways Address _State Capitol Complex, Building 5,
Charleston, WV 25305
ANNUAL FISCAL YEAR

1. Effect of Proposed Rule| Increase Decrease Current Next Thereafter
Personal Services $11,000 $11,000 $11,000
Current.ﬁ;;;;se unchanged unchangedrr
Repairs & AEférations unchanged| unchanged
Equipment unchanged| unchanged 7
other PRBYSEEASARSNE | $5,500 $5,500 | $5,500
Estimated Total Cost $16,500 $16,500 $16,500

The cost estimates are based on the estimated number of permit locations
is 275. The estimate of 20% as to the
required public hearings as based on the number of inquiries on permits that
The estimated cost per hearing
is $300.00 which does not include the undetermined amount of cost for DOT

2. Explanation of above estimates:
to he submitted n a year which
have been submitted this year would equal 55.
Personnel.

3. DObjectives of this rule:

This filing of an Emergency Amendment to an Emergency Rule is keing made
in order to comply with the decision made by Judge John R. frazier, Circuit
Court of Mercer County, West Virginia, in Civil Action 87-C-355-F on June 30,
7989. The revisions address changes to the "Rules and Regulations for Outdoor
Advertising on the State Highway System" as presented in the subject Series
VI, Legislative Rules.

Notable changes made to Series VI, Section 7 are as follows: the
definition of "Unzoned Commercial or Industrial Area" now specifies "viable®
commercial or industrial activiiies; also, seven qualifications for ddenti-
fying unzoned commercial or industrijal areas have been added, while three
qualifications have been &added to the Tisting of circumstances which shall not

be considered commercial or industrial activity.




- Additionally, Section 7.5, Permits Required has been supplemented
with information addressing the Division of Highways' internal processing
of an Outdoor Advertiising Permit Application. This processing includes:
the assignment of an application number, notification to the applicant and
local public advertisement of same; the submission of comments, request
for public hearing and the Division's decision to approve, deny or hold a
hearing; the Division's notification of hearing to the requestor,
applicant and public; the provisions for cdetermining hearing costs and
application of the costs to the party of bad faith; and finally, the right
te judicial review by the adversely affected party of the final decision.

Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

Nane.

B. Economic Impact on Political Subdivisions; Specific Industries:
Specific groups of citizens. -

The person who files the permit application would have to bear
the burden of the expense of advertising in the paper and alse the
expensa of a public hearing if so required.

C. Economic Impact on Citizens/Public at Large.

None.

Date _July 14, 1988

V) LA

Fred VankKirk




DATE:

FO:

FROM:

July 14, 1989
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

WEST VIRGINIA DEPARTMENT OF TRANSPCORTATICH
DIVISION OF HIGHWRYS

PROPOSED RULE TITLE: Regulations Relating to Use of State Road Rights

of Way and Areas Adjacent Thereto

SUMMARY OF RULE CONTENT - This series of requlations was promul-
gated in order to establish general rules pertaining to the use of
state road rights of way and adjacent areas within the provisions
of Chapter 17, Articles 1, 2R, 4, 16, 22 and 23 of the Code. The
items addressed include: the purpose, and process of issuing
permits for the use of state road rights of way; the rules for
issuing permits for making openings or placing structures, in,
upon, along, over, under and across state roads; the procedures
for removing obstructlons from roadways; references to the "Manual
for Constructing Driveways on $State Highway Rights-of-Way; the
rules and requlations for ocutdoor advertising on the state highway
system; and the rules and regulations for controlling and
licensing salvage yards,

STATEMENT OF CIRCUMSTANCES REQUIRING CHANGES TO THE RULE - The
circumstances for £iling this Emergency Amendment stem from the
decision made by Judge John R. Frazier, Circult Court of Mercer
County, West Virginia, in Civil Acrion 87-C-355-F on June 30,
198%. BAs stated in the Second Supplemental Order of the June 30,
1989 proceedings by the Court, "The Court specifically finds that
its earlier rulings regarding the partial unconstitutionality of
the existiing rules and requlations constitute the facks and
circumstances of the emergency required to be stated in filing the
emergency rules, as set Fforth in the aforesaid W.va. Code

§29a-3-15.

The Court also ruled that these revisions be filed forthwith by
the Commlssioner of Highways as proposed emergency rules with your
office as well as with the Legislative Rule HMaking Review
Committee. BA copy of the June 30, 1989 Second Supplemental Order
of the referenced case is attached.

Notable changes made to Series VI, Section 7 are as follows:
the definition of ™Unzoned Commercial or Industrial &area™ now
specifies "viakle™ commercial or industrial activities; also,
seven qualifications for identifying unzoned commercial or
industrial areas have been added, while three qualifications have
been added to the listing of circumstances which shall not be
congsidered commercial or industrial activity.

additicnally, Section 7.5, Permits Reguired  has been
supplemented with information addressing the Division of Highways'
internal processing of an Cutdoor Advertising Permit Application.




July 14, 1985 Page 2 of 2
Legislative Rule Making Review Committee

This processing includes: the assignment of an application number,
notification to the applicant and local public advertisement of
same; the submission of comments, request for public hearing and
the Division's decision to approve, deny or hold a hearing; the
Division's notification of hearing to the requestor, applicant and
public; the provisions for determining hearing costs and appli-
cation of the costs to the party of bad faith; and finally, the
right to judicial review by the adversely affected party of the
final decision.

as & Einal note, in accordance with the Governor's reorganiza-
tion plan, all references to the Department of Highways have been
changed to "Division of Hicghways™ and all references to the
Commissioner have been changed to "Division administrateor™. These
changes are considered nen-substantive and will be applied through-
out the agency approved rule upon it's filing, unless otherwise
directed.




EMERGENCY
Page 1 of 4

FILING OF KPMIWIZTRATIVYZ LEGISLATIVE REGULATIONS

BY THE
DEFPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS
INDEX TO
SERIES VI

subject: Requlations Relating to Use of State Road Rights of
Way_and Areas Adjacent Thereto

Section 1. General _
L.gLs Scope -
L.82/ Aduthority
1.@3/4 Filing Date
1.4/ Effective Date
Section 2. Defirnitions ) _
2.9%4 - Road; Public Read:; Highway
Section 3. Use of Right of Way: Permits
3.814 pPurpose
3.2/ Entrances from Residence
Properties, Industrial or Business
Establishments
3.83/4 School Bus Shelters
3.94/ Qverhead Structures
[153.4.1 Expressway, Trunkline
and Feeder Roads
{213.4.2 State Local Service Roads
[3X3.4.3 Ceal Tipples, Conveyors,
etc.
[4)3.4.4 Construction Plans
‘ Submitted with
Applicaticn
3.05/4 Underpass Structures
[X¥3.5.1 Leagth
L2¥3.5.2 Pedestrians
[2¥3.5.3 Construction Plans
: Submitted with
Application
3.86/4 Subsurface Mining
[133.6.1 ] Conditions
(2¥3.6.2 Maps
3.874 Seismic Surveys

3.084 Utility Installations




EMERGENCY

Secticn 4/

Section S5/

Section &/

Section 7/

Page 2 of 4

3.89/ Railway Grade Crossings
£17¥3.9.1 Conformity to Grade
[2¥3.9.2 Spur Tracks
[233.9.3 High Speed Tracks
[£73.9.4 Crossing at Right Angles
[B¥3.9.5 Rail Elevation
[6§3.59.6 Type of Pavement
[7§3.9.7 Width of Suzface
[833.9.8 Maintenance
[9§3.9.9 Traffic Control Devices
[1933.9.10 Abandoned Tracks and

Appurtenances

Rules for Issuance of Permits for Making Openings
or Placing Structures, In, Upon, Along, Over,
Under and Across State Roads

4.81f General
4.924 General Regulations for Issuance
of Such Permits -

[Ty8.2.1 Ferm of Application
[2¥4.2.2 Signature Requlred
L2¥4.2.3 Security
[£54.2.4 Completion Date
[3§4.2.5 Approval of Application
[8)¥4.2.6 Inspecticn
[734.2.7 Notification
[854.2.8 Control of Traffic
[954.2.9 Damage
[I954.2.10 Save Harmless
(1%134.2.11 Liability
(1234.2.12 Removal
[1374.2.13 Cancellation

Removal of Obstructions From Roadway

5.81/ Procedure for Effecting Removal of

Obstructions

[I135.6.1 Notice
[215.¢ _g additional Notice

Reference Manual for Constructing Drivewavys on
State Highway Rights-of-Wavy

Rules and Regulations for Cutdoor Advertising cn
the State Highway Systenm

7.814 Purpose

7.924 Definitions
[137.2.1 . Sign
[237.2.2 Display
[237.2.3 Device
[4)7.2.4 Parson

[(837.2.5 Interstate Highway




EMERGENCY

7.83/
7.04/

7.854

7.86/

7.87/
7.98/4

7.89/
7.910/

7.911/4

Page 3 of 4

[6)7.2.6 Federal-aid Primary Highway

[(737.2.7 Controlled-Access Highway

[(B¥7.2.8 Zoned Commercial or
Industrial Area

[837.2.9 Unzoned Commercial or
Industrial Aresz

[1@3¥7.2.10 Intervening Building,
Structure or Roadway

JZr37.2.11 Main-Traveled Way

[1237.2.12 Urban Area

License Reguired, Applications
Revocation of License

[237.4.1 Orders
[237.4.2 Judicial Review
Permits Reguired
(1¥7.5.1 License Required
[2§7.5.2 Application
[237.5.3 Payment
[437.5.4 Refusal of Permit -
[B3§7.5.5 Change of Advertising Copy
[837.5.6 Expiration
Revocation of Permits
[X37.6.1 Findings of Fact
(237.6.2 Zoning Boards, Commissions or
Other Public Agencies
[2337.6.3 Judicial Review

Territorial Application
Prohibition of Certain Outdoor
Advertising

Existing signs

Bxempted Areas

(137.10.1 size
{2¥7.10.2 Spacing
(£¥7.10.2.a Federal-Aid Interstate

Highways and Controlled-
Access Facilities Within
Zoned and Unzoned

Commercizal or Industrial

Areas
[py7.10.2.b Other Federal-Aicd
Primaries
[(1§7.310.2.b.1 . Quiside a
Municipality
L1237.10.2.b.2 Inside
Municipalities
[217.210.3 Lighting
Exceptions
fr§7.11.1 For Sale or Lease Signs
[2§7.11.2 Business or Activity Sign
[337.11.3 Privilege Sign
L457.11.4 No "On Premise Sign®

[{B37.11.5 An "On Premise Sign"




EMERGENCY

Section &/

Page 4 of 4

7.8124 Purchase or Condemnation
7.813/ Bond of Qut-of-State Licensee
7.914/ Permit Identificatliocn Number
7.915/¢ Removal After Expliration or Revocation
of Permit
7.816/ Measurements
7.817/ General Restrictions
7.818/¢ Control of Outdoor Advertising Along
Federal-Aid Interstate and Dafense
Highways
L137.18.1 Territory Involwved
[d37.318.1.2a General Areas (Protected)
[PY¥7.18.1.b Excepted Areas
(Unprotected)
[237.18.2 "On Premise® Signs Within

Protected Areas Cuiside of
Informational Sites

fEd37.18.2.a For Sale or For Lease
8igns -
[by¥7.18.2.b Business or Activity Sign
[¢d7.18.2.¢C Signs Within 50 Feet of
' B Advertised Activity
[dy7.18.2.48 General Restrictions
(237.18.3 Signs Within 12 Air Miles of
an Advertised Activity
[£57.18.4 Signs 1n the Specific

Interest of the Traveling
Public Permitted

. [3X7.318.5 Infecrmational Sites, Signs
Permitted
[8¥7.18.6 Federal, State, Local Laws
Salvage Yards
8.014 Definitions
f[1¥8.1.1 Salvage
[Z2§8.1.2 Salvage Yard
8.1.3 Abandoned salvage vards
[338.1.4 Fence
[438.1.5 Owner or Operator
8.1.6 Residential Community
g§.1.7 Cccupied Private Residence
[(578.1.8 Unzoned Industrial Area
8.¢2/ Application for License
B.83/ Areas in Which No Salvage Yard Permitted
B.@4/ Existing Salvage Yards
8.05/4 Fences )
8.96/4 Payment of Costs ¢of Fencing
8.07/ Removal, Purchase or Conédemnation of
Salvage Yard
8.08/ Distance Measurements
8.09/ Maintenance

8.10 County Planning Commissions




EMERGENCY
WEST VIRGINIA ADMINISTRATIVE REGULATIONS

DEPARTMENT OF TRANSPORTATION
DIVISION COF HIGHWAYS ADMINISTRATCR

FILED I THE OFFiCE OF
CHAPTER 17-2ZA THE SECRETARY OF STATE

‘ 957
SERIES VI THIS DaTE Lty 1Y f i
 ADMINISTRATIVE  Laiy DS 1oiN

subject: Regulations Relating to Use of State Road Rights of
Wav_and Areas Adjacent Thereto

Section 1/ General
1.91/ Scope. —-- These IArdrpréridé legislative

regqulations establish general rules pertaining to the use of -
state road rights ¢f way and adjacent areas.

1.024 Authority. -- These rules and regulations are
issued under authority of West Virglnlia Code, Chapter 17,
Articles 1, 2A, 4, 18, 22, and 23.

1.834 Filing Dbate. -~ July 14, 1989
1.¢4/ : Effective Date. —- July 14, 1989
Section 2/ Definitions
2.91r4 Road; Public Road; Highway. —-- Withlin the

meaning ¢f these rules and regulations the words or terms
"road", "public road", or "highway" shall be deemed to include,
buit shall neot be limited to, the right of way, rcadbed and all
necessary culverts, sluices, drains, ditches, waterways,
embankments, slopes, retaining walls, bridges, tunnels, and
viaducts necessary for the maintenance of travel, dispatch of
freight and communication between individuals and communities;
and such public road or highway shall be taken to include any
road to which the public has agcess ané which it is not denied
the right to use, or any road or way leading from any other
public road over the land of ancther person, and which shall
have been established pursuant to law, (Reference, Chapter 17,
Article 1, Secticn 3, Code.)




EMERGENCY

Department of Highways
2dm. Reg. 17-2A
Series VI, Sec. 3

Section 3/ Use of Right of Way; Permits
3.01/ Purpose. -~ The purpese of these regulations

is to establish rules governing the making of openings or
placing of structures, in, alonyg, over, under or across State
roads and highway and the issuance of permits for such
purposes. (Code, WV, Chapter 17, Article 16, Section 6.)

3.924 Entrances from Residence Properties,
Industrial or Business Establishments. -- All entrances to any

state road, whether from a residence, industrial or business
property, shall be constructed in accordance with the "Mznual
on Rules and Regulations for Constructing Driveways on State
Highway Right of Way", prepared by the Traffic Engineering
Division of the Department of Highways, dated March 1970, and
filed in the Office of the Executive Secretary of the
Department of Highways, and all amendments thereto hereinafter
duly adopted and filed in said Office. All such entrances
shall be adequately drained and properly stablized. {Code, WV,
Chapter 17, Article 4, Sections 47 thru 52.) (Code, WV, Chapter
17, article 2A, Section 12.)

- 3.83/ Schoel Bus Shelters. -- All school bus
chelters shall be constructed in accordance with plans approved
by the Department of Highways Commissioner, and when so
constructed, such shelters may be constructed within the right
of way limits at such locations as the Department of Highways'
Commissioner may direct. All affected shoulder areas shall be
properly stablized.

3.4/ OCverhead Structures. --
[7¥3.4.1 Expressway, Trunkline and Feeder
Roads - All overhead structures constructed over expressway.,

trunkline and feeder roads, such as grade separations, wire
structures, coal tipples, conveyors, etc., must be constructed
so as to provide a minimum vertical clearance of 18 feet over
the entire width of the roadway, including shoulders, and a
minimum horizontal clearance of 10 feet on either side of the
pavement edges and in no ilnstance shall the total horizontal
clearance be less than 40 feet at right angles to the
centerline of the highway. In cases where proposed
construction or reconstruction plans require greater horizontal
clearances, such c¢learances must be provided.

Fage 2




EMERGENCY

Department of Highways
Adm. Reg. 17-2A
Series VI, Sec. 3.4.2

o fZ233.4.2 State Local Service Roads - The
minimum vertical clearances over state local service roads
shall be 18 feet for the entire width of the roadway, including
shoulders, and the minimum horizontal clearance shall be 8§ feet
on either side of the pavement edges, and in no instance shall
the total horizontal clearance be less than 30 feet at right
angles to the centerline of the road. Iin cases where proposed
construction or reconstruction plans require greater horizontal
clearances, such clearances must be provided.

Provided, however, that in the event of conflict
between the provisions of Sections (1) and (2) above, and the
terms of deeds conveying real estate to the Department of
Highways, the latter shall control.

[2¥3.4.3 Coal Tipples, Conveyors, etc. - All
coal tipples or coaveyors carrying or transporting loose
material must be adequately encased within the limits of the
highway right of way and a sufficient distance on either side
of the highway right of way to properly protect the traveling
public or other highway users.

_ [£73.4.4 Construction Plang Submitted with
Application - All applications for permits covering such
construction must be accompanied with a plan in sufficient
detail that a complete structural analysis may be made by the
Commissioner.

3.85/ Underpass Structures. -- All underpass
structures, such as tunnels, coal mine haulways, airways, etc.,
constructed under state hichways, must be constructed so as to
properly support and otherwlse protect the highway.

fI¥3.5.1 Length - All such structures
constructed at or near the grade of an existing highway must be
of sufficient length to conform to the existing width of the
roadway or any existing proposed rcadway construction or
recoanstruction plans.

[233.5.2 Pedestrians - If necessary, such
structures shall be provided with sidewalks to properly
accomodate pedestrian traffic along the highway.

f273.5.3 Construction Plans Submitted with
Application - All applications for permits covering such
construction must be accompanied with a plan in sufficient
detail that a complete structural analysis may be made by the
Conmissioner.

Page 3




EMERGENCY

Department of Highways
2dm. Reg. 17-2A
Series VI, Bec. 3.6

3.¢6/ Subsurface Mining. ~- A permit must be obtained
from the Department of Highways for all subsurface mining being
carried on or to be carried on under any state highway.

[1§3.6.1 Conditions - The individual or company
doing the mining shall carry on the operation sc as to properly
protect the highway from damage, and in the event damage to the
highway does occur, the individual or company decing the mining
shall . .either restere the hichway at his or its own expense 1in a
manner satisfactory to the Department of Highways or reimburse
the Department of Highways for the actual expense that may be
incurred in restoring the highway.

{233.6.2 Maps - All applications for permits
covering subsurface mining shall be accompanied with a map
showing the position of the ccal seam or other mineral or -
minerals proposed to be mined, horlzontally and vertically with
relation to the highway.

3.97/4 Seismic Surveys. -- The Commissioner's
Department of Highways selsmic surveys, for the location of oil
or gas deposits, Lo be conducted on state roadways upon
compliance with the following conditions.

[143.7.1 The work shall be performed when the
ground 1is dry. Test holes shall not be larger than six (6)
inches in diameter. 8hot points shall be locateé at a safe
distance from culverts, bridges and pavements, S50 as hot to cause
damage thereto. Shots shall not be in proximity to public or
private buildings, and shall be so placed as te avoid disturbance
to domestic water supplies. Upon completion of the work, ditches
2hall be restored and shoulders reshaped to the satisfaction of
the District Engineer. Drill holes shall be plugged with
concrete at a depth of thirty (30) inches below ground level.

3.88/ Utility Installations. —-- All individually,
publicly, and privately owned utilities, including, but not
limited to, electric, communicaticon, gas, oll, petrcleum
products, chemical, water, steam, sewage, drainage, and similar
facilities that are to be accommocdated, adjusted or relocated
within State highway right-cf-way. shall be in accordance with
the current manual, "Accommodation of Utilities on Highway Right
cf Way* filed with the Secretary of State on February 4, 1982 and
made a part of these regulatiocns.

3.98/ Railway Grade Cressings. -- All rallway grade
crossings of any state highway shall be constructed and
maintalned in accordance with the following reguirements:
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[(1¥3.9.1 Conformity to Grade - All railway grade
crossings must be constructed so as to conform to the grade of
the highway inveclved. If necessary, in order to obtain proper
conforming grades and alignment, the rallway company shall be
required at its own expense to relocate and reconstruct the
section of the recad affected in accordance with existing
standards.

£2§¥3.9.2 Spur Tracks - Spur tracks should nct be
super-elevated across the highway.

[333.9.3 .High Speed Tracks - High speed tracks
shall be so located as to cross the highway on a track tangent or
slight curve in order to eliminate or cause minimum track
superelevation.

[4£Y3.5.4 Crossing at Right Angles - All tracks
shall cross the_highway as near te a right angle as feasible.

[{8¥3.9.5 Rail Elevation - The top of rail
elevation shall conform to the highway surface elevaticn or,
highway approach grades conforming to current standards shall be
provided. After the track is placed, the top of rall elevaticn
shall not be altered by the railway company without prior
approval of the change in elevation by the Commissioner.

[6§3.9.6 " Tvyvpe of Pavement - The type cf pavement
on crossings shall be of a2 high-type surface oz other
semi-permanent material as specified by the Commissioner of the
Department of Highways based on the type and volume of highway
and rail traffic.

[733.5.7 Width of surface - The width of the
crossing surface shall be 1n accordance with standards
promulgated by the Commissioner of the Department of Highways.

[8Y3.9.8 Maintenance - The railway company
roadbed and crossing shall be maintained by the rallway company
in a condition acceptable to the Commissioner of the Department
of Highways.

£933.9.9 Traffic Control Devices - As z minimum,
the railway company shall install and maintain crossbuck signs in
accordance with the “"Manual on Uniform Traffic Control Devices
for Streets and Highways." (Code, WV, Chapter 17, Article 3,
Section 1.)
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Where a track 1s being constructed across any state
highway, the Commissioner of the Department of Highways may
reguire that the railway company at its own expense install and
maintain active traffic control devices conforming to the
"Manual on Uniform Traffic Control Devices for Streets and
Highways." (Code, WV, Chapter 17, Article 3, Section 1), and
existing standards,.

{18§3.9.10 Abandened Tracks and Appurtenances -
When any railway track crossing a state highway 1is abandoned,
the railway company shall promptly remove the tracks, ties,
etec., and any appurtenances to the crossing such as crossbuck
signs, active traffic control devices or other equipment. The
highway shall be repaired with a pavement and shoulders of the
same type and width as the adjacent pavement and shoulders, and
in a manner satisfactory to the Commissioner of the Department -
of Highways.

Section 4/ Rules for Issuance of Permits for Making
Openings or Placing Structures; In, Upon,
Along, Over, Under and Across State Rceoads

4,214 " General. -- These regulations are promulgated
pursuant to the autherity and provisions of Chapter 17, Article
16, Section €&, of the Code.

4.02/ General Reguliations for Issuance of Such
Permitsg. —-
[(1§4.2.1 Form of Applicaticn - Applications

for permissicn to perform work within highway right of way
shall be made on Department's standard permit form. The
application shall give full information concerning the work to
be deone and be accompanied by a sketch,

[Z2X4.2.2 Signature Required - Applications
shall be legally signed by the applicant or his duly authorized
representative.

[334.2.3 Security - The applicant shall
deposit with the Department in the form 6f a certified check,

money order, or executed bond, with surety satisfactory to the
Department, to cover any damage the Department may sustain by
reason of the granting of the permit, including any expense
incurred in restoring the highway to its original condition, or
the proper repair of any and all damages that may result within
one (1) vear from the date of the completion of the work.
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[£Y4.2.4 Compietion Date - The application
zh21l state the date the proposed 1nsta11atlon is to be
completed.

[334.2.5 Approval of Appligation - Appllcants
for permits shall f£ile the original and three (3) copies of
such application with the District Englneer in whese District
the proposed installation 1s to be made. Before any work can
be started, the applicaticn must be approved by the District
Engineer or the Director of the Maintenance Divisicn.

[834.2.6 Inspection - The work shall be done
under the supervision and to the satisfacticn of the
Department. The applicant agrees to reimburse the Department
for any inspection costs incurred under the pezmit.

[7¥4.2.7 Notification - The applicant shall
notify the Department at least 48 hours in advance of the date
work will begin.

[814.2.8 Contrel of Traffic - The traveling
public shall be protected at all times in accordance with the
current manual, "Traffic Control for Streets and.Highway _
Construction and Maintenance Cperatioas" (August 18, 1980.)

[974.2.9 Damage - Damage to the road resulting
at any time from work authorized under the permit shall be
repaired by the applicant. Unsatisfactory repalrs may be
corrected by the Department or its authorized agent and the
cost therecf paid by the applicant.

[1054.2.10 Save Harmless - The person, firm or
corporation to whom a permit is issued shall agree to save
harmless the State, the Commissioner, and any and all officers,
agents and employees of the Department of Highways from any
damages to persons or property arising or resulting from work
atthorized or done under the permit.

£17¥4.2.11 Liability - The Department assumes no
liability for damage to the proposed installation by reason of
construction or maintenance work on the road.

[1234.2.12 Removal - All permits granted shall
be subject te¢ the removal o¢f the installation by the permittee
at no cost to the Department of Highwavs when required for
improvement of the road, and subj)ect to all regulations now or
hereinafter adopted by the Highways Commissioner.
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[1234.2.13 Cancellation - The Highwavs
Commissioner reserves the right at any time to cancel any
permit in the event the applicant or the person by whom the
work is being done thereunder fails to comply with the terms
and conditions under which it is granted.

Section 54 memoval of Obstructions From Roadway
5.814 Procedure for Effecting Removal of
Obstructions. -~ The procedu:e for effectlng the removal o¢of any

obstructiocn, as the same is defined in Chapter 17, Article 16,
Section 1, of the Code, from the right of way 11m1ts of any
state highway, shall be as follows:

{1¥5.1 Notice - The County Maintenance
Superintendent shall notify the owner or the person responsible
for the obstruction that he or she is wviclating the law in
placing, or causing to be placed, the obstruction within the
highway right of way limits, and that immediate steps must be
taken not only to remove the obstruction, but also to make any
necessary rLepairs resultlng from the existence of the
obstruction.

[Z235.2 Additional Notice - In the event of
failure or undue delay on the part of the owner or the person
responsible to remove immediately the obstruction, the County
Maintenance Superintendent shall notify the District Engineer
of the circumstances relating thereto. Thereupon the District
Engineer shall notify the responsiblie party by letter to remove
the obstruction. If the obstruction is not removed within ten
(10) days., the Commissioner, or his duly authorized
representative, shall then cause a written notice to be served
upon the owner or person responsible for the aobstruction in the
nanner provided by law for service of notice or process,
notifying such owner or responsible person to remove said
obstruction within ten {(10) davs from the date of service of
the notice, (Penalty for non-compliance, removed bv the
Department of Highways and assessment and collection of costs
therefore are governed by statute.) {(Ssee Chapter 17, Article
16, Sections 3, 4, 5, of the West Virginia Code.)

Section 6/ Reference Manual for Constructing Driveways on
State Highway Right-of-Way

Series VI, Sections 6.@1 through 6.10f4).4 have been
superseded by the manual containing the Rules and Regulations
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for Constructing Driveways on State Highway Rights-of-Ways
heretofore filed with the Secretary of State in March of 197C.

These regulations were prepared by the West Virginia
Department of Highways Traffic Engineering Division in
compliance with the Cfficial Code of West Virginia of 1931, as
amended, Chapter 17, Article 2ZA, Section 8, Paragraph 37, to
establish road policies and administrative practices for control
of traffic and.the promotion of safety on the public highways
and Chapter 17, Article 4, Section 47 through 52; Chapter 17,
Article 22, Section 12; and Chapter 16, Article 16, Section &,
pertaining to access facilities to State Highways from and to
real property and also pursuant to Chapter 2ZSA of fthe Official
Code of West Virginia of 1931, as amended, commonlvy known as the
Administrative Procedures Act then in full force and effect.

All the material contained in the rescinded regulations formerly
promulgated on QOctober 14, 1966, 1is contained in said Manual
which has been filed and is made a part of this book of Rules
and Regulations and to be read in conjunction therewith. '

The appendix to Series VI contained in the former beook of
Regulations in its entirety is also rescinded by this Manual
and the Manual on Uniform Traffic Control Devices fer Street and
Highways, 1978 Edition (Code, West Virignia, Chapter 17, Article
3, Section 1), also filed as a part of these Rules and
Requlations. :

Seactien 7/ Rules and Regulations for Qutdoor Advertising
‘ on the State Highway System

7.861/ Purpose. -- These Legislative rules and
regulations are adopted by the CoMNiIddISNdr/Bf/NIigHWwayE
Division of Highways administrator pursuant to the provisions of
Chapter 17, Article 22, Sections 8 and 11, of the Official Code
of West Virginia of 1931, as amended, for the purposes of
regulating and controlling the erection and maintenance of
outdoor advertising signs, displays and devices along the total
highway system and further to set up specifie regulations
relating to size, spacing and lighting of those signs, displays
and devices, located along those highways in West Virginia
designated for federal-aid funding purposes as federal-aid
interstate and federali-aid primary highways in accordance with
Title 23, United States Code, and the above designated Code
sections.

These rules and regulations are correlated and shall hzave
application with that certain agreement dated the 6th day of
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January., 1969, between the United States of America, represented
by the Secretary of Transportation, acting through the Federal
Highway Administrator, and that agreement dated the 19th day of
June, 1961, between the United States Secretary of Commerce andg
the State Road Commissioner and the so-called "National
Standards" prepared and promulgated by the Bureau of Public Rcads
in relation to the National System of Interstate and Defense
Highways. B

7.824 Definitions. -- As used in these rules and
regqulations:

[L137.2.2 "sign" - shall mean any structure
erected for advertising purposes upon which any poster, bill,
printing, writing, drawilng, painting, or advertising material of
any kind or character whatsoever, may be placed, posted, painted,
tacked, nailed, glued or otherwise fastepned, affixed or
displayed. .

[237.2.2 "Display" - shall mean any poster,
bill, printing, writing, drawing, painting., or advertising
material of any kind or character whatsoever, designed and
intended to draw the attention of the public to any goods,
merchandise, property, real or personal, business service,
entertainment or amusement, produced, bought, sold, conducted,
furnished, or dealt in by any person, which is placed, posted,
painted, tacked, nalled, glued or otherwise affixed or fastened
to any advertising sign or structure, or otherwise displaved
outdoors.

[2X¥7.2.2 ~ "Device" - shall mean any card, cloth,
paper, metal or wooden advertising emblem or sign of any kind or
character, which is posted, stuck, glued, tacked, nailed, painted
or otherwise fastened or affixed to or upon any fence, post, tree
or thing cther than an advertising sign or structure.

: [437.2.4 "Perscn" - shall include an individual,
partnership, association, or corporaticn.

[R37.2.5 "Interstate Highway" - shall mean that
portion of the system of highways in West Virginia, which for
federal-aid funding purposes has been designated or classified or
redesignated or reclassified as interstate highway and which are
classified as Expressway, under the provisions of Chapter 17,
Article 4, Section 2, of the Qfficial Code of West Virginla of
1931, as amended.
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[B837.2.6 "Federal-Aid Primarv Highway" - shall
mean any hlighway which for federal-aid funding purposes has been
designated or classifled or redesignated or reclassified as
federal-aid primary highway.

(737.2.7 "Controlled-RAccess Highway" - shall mean
any state highway or portion therecf which for purpcses of
federal-aid funding has been designated a federal-aid primary
highway and further has been designated a controlled-access
highway pursuant to the authority vested in the Covmiddignar
Division Administrator in Chapter 17, Article 4, Sections 39, 40
and 41, of the Officizl Code of West Virginia of 1931, as amended.

[B17.2.8 "Zoned Commercial or Industrial Area"
shall mean an area zoned for business, trade, industry, or
gommerce, pursuant to state, county, municipal or local lzw, -
ordinance or regulation.

[937.2.9 " "Unzoned Commercial or Industrial Area"
- shall mean an area not zoned by State or local law, regulation
or ordinances on which there is located one or more "viable®
commercial or industrial activities and the area along the highway
extending ocutward 800 feet from and beyond the edge of such
activity.

Unzoned commercial or industrial areas shall not
include the land on the opposite side of the highway from said
activities except on two-lane non-controlled access highwavs, the
unzoned commercial or industrial area may be located on the
opposite side of the highway from the commercial or industrial
activity 1f in the opinion of the @¢oumigdidsngy Division
Administrator the topographical conditions on the same side of the
highway as the activity are such that it is not reasonably usable,
and provided the land on the oppcsite side of the highway has not
been designated scenic by the €énmiggidngy Division
Administrator.

In no instance will the unzoned coﬁmercial or
industrial area established by a single activity include land on
beoeth sides of the highway.

To qualiify as an unzoned comiercial or industrial area
a business shall have, but not be limited to, the following.

{a) A current business recgistration certificate
issued by the West Virginia Tax Department.
{b) A public access road.
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{c) Identification sign for the business. This
sign shall conform to all ruies and regulations concerning an on
premiss sign. ‘

(d) The hours the business is open shall be

posted.

(e) Ample parking shall be provided for all

customers. __ ] - _
(f) The business shall have electricity
provided by the local power company, This shall not be an
extension from anv other building.

{g) The business shall have been in operation
for a minimum pericd of six (6) meonths prior teo the date of the

permit applicaticn.

None of the following shall be considered a
commercial or industrial activity: -

(a) Outdoor advertising structures.

(b) Agricultural, forestry, grazing, farming,
or other related activities, including, but not limited to
wayside produce stands.

(c) Activities conducted in a builéing or
structure principally used as a residence.

(d) TRailrcad tracks or minor sidings.
(e) Activities more than 660 feet from the main
traveled way. ) : ) ‘

(f) Transient or temporary activities.

(q) Any commercial or industrial activity upon
which the permit application is based which is operated primarily
to serve as the basis for an outdook advertising permit.

(h) Part time commercial or industrial
activity, def;ned as anv commercial or industrial activity
operated for less than twenty-£five (25) hours per week and open
te the general publlc less than twenty-four {24) hours per week.

(i) Any cther commercial or industrial activity
which the DlVlSlon Administrator finds is neot meaningful

commercial or industrial activity.

LI0¥7.2.310 tIntervening Building, Structure or
Roadwax - shall mean a bulldlng, overhead structure, or roadway
which is located in such a manner that from any point along the
highway, it obscures all signs, displays and devices on the same
side of the highway within the minimum spacing distances set
forth in Section 7.10. Only roads, streets, ané highways which
enter directly into the main traveled way of the highway systenm
being considered will be regarded as iatervening rcadways.
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[LI¥7.2.11 "Main-Traveled Wayv" - ghall mean the
traveled way of a highway on which through traffic is carried.
In the case of a divided highway, the traveled way of each of
the separate roadways for traffic in opposite directions is a
main-traveled way. It does not include such facilities as
frontage roads, turning rcocaédways, or parking areas.

(1237.2.12 "Urban Area" — means an area
including and adjacent to a municipality or other urban place
having a population of 5,000 or more, as determined by the
latest avallable Federal census within boundaries to be fixed
by a State Eighway Department subject to the approval of the
Secretary of the U.S. Department of Transportation, or his
authorized representative.

7.834 Licenses Reguired, Applications. -- No person -
shall engage in the business of outdoor advertising in this
State without first obtaining a license therefore from the
‘Commissioner: and no person shall construct, erect, operate,
‘use, maintain, lease or sell any advertising sign, display or
device in this State without first obtaining such a license
from the Zoéwnideigridr Division Administrator. 2 license fee
in the amount of one hundred dollars per annum, payable
annually in advance, shall be charged for such license.

[737.3.1 Applications for licenses, or renewal
of licenses, shall be made on forms furnished by the
Zowmmiggidniér Division Administrator and shall be accompanied
by the annual fee.

[237.3.2 Licenses shall expire on the
thirtieth day of June of each vear, and shall not be prorated.
Application for renewal of licenses shall be made not less than
thirty (30) days prior to the date of expiratioen.

7.84/ Revocation of License. -- The CHWMMiddisngy
Division Administrator shall have authority, after thirty (30)
days notice in writing to a licensee, to make and enter an
order revoking any license granted by him upon repayment of a
proportionate part of the license fee, in any case where he
shall f£ind that any material information reguired to be given
in the application for the license is ¥Xnowingly false or
misleading or ‘'that the licensee has viclated any of the
provisions of Article 22, Chapter 17, of the Code, and/or these
regulations, unless such licensee shall, before the expiration
of said thirty (30) days, correct such false or misleading
information and comply with the provisions of said article
and/or regulations:
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£ri7.4.1 Qrders - A ¢#Rrkiddisddr/g division
administrator's order revoking a license shall be accompanied by
a findings of fact and conclusiens of law upon which said order
was made and entered.

[2§7.4.2 ~ Judicial Review - Any person adversely
affected by an order made and entered by the CoRwiggisngr
Division ARdministrator is entitled to a judicial review as set
out in Article 22, Chapter 17, of the Code.

7.85/ Permits Reguired. -- No person shall construct,
erect, operate, use, maintain, or cause or permit toc be
constructed, erected, operated, used or malntained any outdoor
advertising sign, display or device without £irst obtaining a
pernit from the ZAwMKigdidrér Division of Highwavs
Administrator, and paying the annual fee. In the case of new -
‘permits, an inspection fee can be charged as 1s deemed necessary
by the Divididn/RAVIAILLLALSY.

Upon recelipt of a permit applicaticn an appllcatlon number
shall be a551gned by the Division of Highwavys. The applicant
shall be notified of the temporary application number and shall
then be regquired to Dubllsh a class 2 legal advertisement in the
newspaper(s) serv1nq the area where the proposed outdoor

advertising sign, dlsplav or device is proposed to be located. A
cepy of the certificate of publication shall be provided to the
Depa:tment w1th1n ten (10) davs of the final publication date.

As a minimum the advertisement shall include the application
number, the 1ocat10n {including ownership ¢f the property upon
which the sign is to be placed) and shall notify the public that
comments will be received by the Division of Highwavs, Highway
Services Sectlon, until 10 davs after the final publication. The
advertisement shall also state that a1l comments must include the
specific application number to which they refer.

Any person who claims to be affected by the proposed sign may
submit written comments to the Division of Highways, Highways
Services Seg;}on. and may request a public hearing within ten
days of the final publication. Within ten working days of the
close of the comment period the Division shall determine whether

Lo approve, deny,'or hold 2 public hearing for said pe:mlt.

When the Division determines that a public hearing is
required it shall notify the person(s) wic requested the
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hearing and the permit applicant. The Division shall cause
notice toc be publlshed and holé the hearing in accordance with
Admlnlstratlve Requlatlons, Commissioner of Highwavs, Chapter
17-2A, Series I (1982), Section 3, Hearing Procedures
{hereinafter WV Adm. Reg. 17-23).

The Division ABdministrator shall assess the Division's costs
of the hearing against the permit applicant or against the party
requesting the hearing 1f he finds that either the application
for the permit or the reguest for hearing was filed in bad faith.

Any party adversely affected by the final decision of the
Division Admlnlsprator may _apply for judicial review through
appllcatlon_io: 3 writ of certiorari to the Circuit Court of
Kanawha Countv in accordance with W.Va. Code § 53-3-1 and W.Va.
Code § 14-2-2.

The requlations in the preceding six paragraphs relating to
publication of notice of an application, comments on a pending
application, notice of hearing, hearing on permit, assessment of

costs and judicial review shall not apply to an application for a
permit for an advertising sign, displav or device to be located
within the boundarles of an incorporated municipality or of =

county-zoned commercial or 1ndustr1a1 area.

Lr37.5.1 License Required - No permit shall be
issued tc anvy person who has not obtained the license provided
for in Section 7.83.

[Z237.5.2 Application - A separate application
for a permit shall be made for each separate advertising sign,
display or device, on the form furnished by the CEéHMiggigrér
Division Administrator. The application shall be signed by the
applicant or his duly authorized representative. Such
authorization must be submitted to the ZaMniddidrdr Division

administrator in writing.

[2¥7.5.3 Payment - Every application shall be
accompanied by a fee of one dollar for each advertising sign,
display or device, which fee shall be retained if the permit is
issued. 1In addition thereto, the Coéwmwigg€idnagr Division
Administrator may charge an inspection fee which will be retained

as a cost of inspection whether the permit be issued or not.

[4)7.5.4 Refusal of Permit - The Cénmigfidndr
Division Administrator shall make and enter an order to the

effect and shall cause a copy of such crder tc be served on such
applicant by Certified Maill, return receipt requested, where any
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permit application is refused. Such order shall be accompanied
by findings of fact and conclusions of law upon which such order
was made and entered.

[8¥7.5.5 Change of Advertising Copy - The holder
of a permit shall during the term thereof have the right to
change the advertising copy on the structure or sign for which it
was issued without payment of any additional fee.

[(B37.5.6 Expiration - Permits shall expire on
the thirtieth day of June of each year and shall not be prorated,
and may be renewed upon the payment cof the same fee required to
be paid upon application originally. UNo application shall be
recuired for a renewal of a permit.

Construction of the sign or signs f£or which a permit
is issued shall be initiated no later than one vear from the date
of issuance of the permit and shall be completed within a
reasonahble time thereafter. 1In the event of noncompliance with
this provision, the permit may be cancelled at the discretion of
the Cotwiéddidrney Division Administrator. A sign within the
meaning of this provision is as construed by Section 2 of Article
22, Chapter 17 of the Code of West Virginia of 1931, as amended.

7.86/4 Revocation of Permits. -- The CHrriggigrsr
Division Administrator shall have the authority, after thirty
(30) days notice in writing to the permittee, tec make and enter
an order revoking any perrit issued by him under Section 7.85
upon repayment of a proportlonate part of the fee in any case
where it shall appear to the énniiddidngy Division
Administrator that the application for the permit contains
knowingly false or mlsleadlng information or that the permittee
has violated any of the provisions of Article 22, Chapter 17, of
the Code, unless such permittee shall, before the expiration of
said thirty (30) days, correct such false or misleading
information and comply with the prov151ons of Article 2Z, Chapter .
17, of the Ccde. . :

£r37.6.1 Findings of Fact - Such order shall be
accompanied by findings of fact and conclusions of law upon which
the order was made and entered.

[237.6.2 ~ Zoning Boards, Commissions or Other
Public Agencies - If the_construction, erection, operation, or
maintenance of any advertising sign, display or device, for which
a permit is issued is prevented by any zoning beoard, municipal
building ordinance, commrission or public agency, which has
jurisdiction over such matters, the fee for such
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permit shall be deemed to have accrued 1f the advertising sign is
erected or the inspection by the Céniggigrér Division
Administrator had been performed. Any other inspection fees
charged will also have deemed to be accrued.

(337.6.3 Judicial Review - .Any person adversely
affected by an order made and entered under this section refusing
to grant or revoking a permit is entitled to judicial review as
set out in Article 22, Chapter 17, of the Code.

7.874 Territorial Application. -- The territery under
the jurisdiction of the Cérmmigdidvdr Division Administrator
for the purposes of these regulations shall include all of the
State.

duthorized representatives of the @éwKidéidngy? Division -
Administrateor may enter intec and upon any land which has outdoor
advertising signs, displays or devices in the performance of
their functions and duties under the provisions of Article 22z,

Chapter 17, of the Code, and/or these regulations.

7.98/ Prohibition of Certain Outdoor Advertising. --
No outdoor. advertising sign, display or device shall be erected
or maintained within 660 feet of the nearest edge and visible as
to informative content from the right of way of any road within
the State Road System designated and classified or redesignated
or reclassified for purposes of allocation of Federal-Aid Highway
Funds as Federal-Aid Interstate or Federal-Aid Primary Highways,
except as provided in Sections 7.10 and 7.18.

No outdoor advertising sign, display. or device shall be
erected or maintained along the State Road System designated and
classified or redesignated and reclassified for purposes of
allocation of Federal-2id Highway Funds as Federal-Aid Interstats
or Federal-Aid Primary Highway outside of urban areas which are
more than 660 feet off the nearest edge of the right-of-way
visible from the main traveled way of the system and erected with
the purpose of a message being read from such main traveled way .
except as otherwise provideé in these regulations.

7.894 Existing Signsg. -~ No ocutdoor advertising sign,
display or device lawfully in existence adjacent to
Federal-Aid Interstate or Federal-aid Primary Highways on
September 1, 1965, which does not cconform to the reguirements of
Sections 7.68 or 7.10, shall be. regquired te be removed until
such time as the federal share of the just compensation
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to "be paid is available. ©No sign, display or device erected
after this date shall be removed until it is in non-conformance
with these regulations for a period of five (5) yvears. No sign
erected prior to January 6, 1969, but subsegquent to October 22,
1965, shall be required to be removed in zoned or unzoned
commercial or industrial areas for violation of size, spacing
and lighting requirements as set out in Section 7.10 until the
end of the fifth yvear it becomes non-conforming.

7.104 Exempted Areas. -~ Outdoor advertising signs,
displays and devices whose size, spacing and lighting are in
conformance with the following subsections may be erected
within 660 feet of the nearest edge of the right-of-way of
those rocads designated for Federal-Rid funding purposes as
Federal-Aid Interstate or Federal-aid Primary Highways within
zoned and unzoned commercial cor industrial areas as defined in -
Section 7.02(8) and (%), except as provided in Secticn 7.18.

Should the licensee desire to place a sign, display or
device within 660 feet of a two-lane non-controlled access
highway in an unzoned commercial or industrial area, on the
opposite side of the highway from the activity establishing the
zconing, he will submit a written request for a variance.
specifying the reasons, with the pernrit application. The
decision tc allow a variance will be made by the Commissioner
based on the conditiens in the area and the documentation of
the licensee. Once the side of the highway 1s determined it
will not be changed where the area was established by a single
activity.

(1§7.10.1 size -

f@d37.10.1.a The maximum area o¢f any sign
shall be 1200 square feet with a maximum height of 25 feet and
a maximum length of 60 feet, inclusive of cutouts and
extensions, but excluding decorative bases, and structural .
SUpPpPOLTS.

[¥3J7.20.1.b A sign may contain one or two
advertisements per facing, not to exXceed the maximum area.

[¢§7.10.1.¢c Back-to-back or V-type signs

will be permitted and shall be treated as che structure with an
area of 1200 square feet permitted for each facing.

Page 18




EMERGENCY

Department of Highways .
Adm. Reg. 17-Z2A - o
Series VI, Sec. 7.10.2

(2§7.10.2 Spacing -

[#4Y7.10.2.a Federal-aid Interstate
Highways and Controlled-Access Facilities Within Zoned and
Unzoned Commercial or Industrial Areas:

(1¥7.10.2.a.1 WNo two signs shall be
spaced less than 500 feet apart on the same side of the
highway.

[237.10.2.a.2 ©No sign shall be
located within 500 feet of an interchange. This requirement
shall not apply within the boundaries of any municipality.

(B¥7.10.2.b Other Federal-Aid Primaries:

[ZF7.10.2.b.1 oQutside a Municipality
-~ no two signs shall be spaced less than 300 feet apart on the
same side of the highway.

[277.10.2.b.2 1Inside Municipalities -
noe two signs shall be spaced less than 100 feet apart on the
same side of the highway.

(#37.10.2.c The foregoing spacing
requirements shall not apply tc the signs which in the opinion
of the licensee are separated by an intervening building,
structure or roadway, as defined in Section 7.02. Where a
licensee is of the opinion that a situation exists where an
intervening building, structure-or roadway would justify a
variance from the spacing reguirements, he will document the
same in writing to the Coémmigdidr#r Division Administrator
at the time of submission of the permit application. Each
individual submission of such documentation will be considered
based upon the sight distances in the area and the
documentation submitted by the licensee.

(d3¥7.10.2.4 Notwlithstanding any other
provision of this section, signs which are double decked,
side~by-side, back-to-back, or V-type will be permitted if they
meet the reguirements of Subsections 1, 2, and 3 of this
section. '

[357.10.3 Lighting -~ Signs may be illuminated,
subject to the following restrictions:
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{#37.10.3.a No outdoor advertising may
contain lighting which is not shielded and any lighting shall
be of such low intensity as not to cause glare or impair the
vision of an operator of any metor vehicle.

fPI7..0.3.b No sign shall be illuminated
by any rapid flashing intermittent light or lights, which
change in a time sequence faster than 12 cycles/revolutions per
minute, without a written acceptance of the variance from the
Commissioner.

[£37.10.3.c No sign shall be illuminated
§0 as to obstruct the view of any connecting road or
intersection or to obscure an cfficial tratffic device or
signal.

7,11/ Exceptions. --

(r37.11.1 In lieu of exercising control of
size, spacing and lighting of outdoor advertising signs,
displays or devices in zoned commercial or industrial areas as
set forth in Section 7.10, the C4Wuiid€idridy Division
Administrator may certify to the Fedsral Highway Administrator
that a state, regional, county, municipal or locazl zoning law,
regulations, or ordinance.or building ordinance has established
effective control of size, spacing and lighting of outdoor-
advertising signs, displays and devices.

All licensees in the affected area will be advised of the
Cotdiddiondrred Division Administrator's action. This
certification will be effective as long as the control
exercised 1s consistent with Chapter 17, Article 22, of the
Code, and these regulations.

[Z257.11.2 The following signs are excepted from
these regulations:

L£d¥7.11.2.a Directional or other official
signs and notices reguired or authcrized by law.

[Hh¥7.11.2.b Signs, displays and davices
advertising the sale or lease of property on which they are
located.

[#)¥7.11.2.¢c Signs advertising activities

conducted upon the property which they are located, and markers
of underground utility facilities.
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[437.11.2.86 To fall within the purview of
subsections (b) and (¢} the sign, display or device shall have to
meet the following requirements:

[137.11.2.4.1 For Sale or Lease Signs -
one sign advertising the sale or lease of the property which is
visible to traffilc proceeding in any one direction may be erected.

£2¥7.11.2.4.2 Business or Activity Sign
- one double-faced sign or two signs, one visible in each
direction may be erected not more than 500 feet £rom the center
of the activity. such a sign or signs may not exceed 150 square
feet inecluding border and trim but excluding structural
supports. Center of activity is determined by lecation of cash
register or main business activicy.

£237.11.2.4.3 A “Privilege Sign" - may
be erected on or within 25 feet of the business activity itsels
if it meets all state or local building regulations, not to
exceed 50 square feet. The sign must advertise an activity which
is the principal one or one of the principal activities taking
place.

[£¥7.11.2.4.4 MNo “"On Premise Sign®
may be located if it is seperated from the activity by an
intervening parcel of land cr building.

[%337.11.2.4.5 An "On Premise Sign" -
may not be erected on the copposite side of the highway from the
activity unless topographical conditions make it impossible to
ioccate on the same side of the highway. The sight distance
reguired to qualify for this variance will be less than 250
feet.

7.124 Purchase or Condemnation. -- The Vepdrrmedr/of
Uighways/ Covntigdidrdy Division of Highwavs Administrator is
authorized and empowered to make acqguistion of all of the
property rights and interests specified in Chapter 17, Article
22, Section 5, ©¢f the Code, when any sign, display or device isg
required to be removed by reason of the provisions of Chapter 17,
Article 22, of the Code, or of these regulations, by purchase at
private sale, or in the event he 1s unable to do so, by
preceeding in eminent domain. Just and full compensation shall
be paid upon the removal of any outdoor advertising sign, displav
or device which is:

[1§¥7.12.1% Lawfully in existence on or after
January 1, 1968;
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[237.12.2 Lawfully in existence on or after
January 1, 1968, adjacent to any highway which shall be
designated or redesignated as part of the federal-zid
interstate or primary systems;

[237.12.3 Lawfully erected after January 1,
1968. ' , o _

7.134 Bond of Qut-of-State Licensee. —-- No license
shall be granted as provided in Section 7.03 to any person not
a resident of this state, or to any person having his principal
place of business outside the state, or which is incerporated
outside the state, until such person shall have furnished and
filed with the ComwmigdZsdnédy Division Administrator a bond
payable to the State of West Virginia, with approved surety in
the sum of two thousand five hundred dollars, conditioned that -
such licensee shall fulfill all the requirements of law and
observe and obey all regulations relating to the business of
outdoor advertising in the State of West Virginia. '

211l sums recelved from the forfeiture of any bond or bonds
shall be deposited in a special fund created in Chapter 17,
Article 22, Section 10, of the Code.

7.14/ Permit Identification Number. -~ Every permit
issued in accordance with these regulations shall be assigned a
separate identification number. 1t shall be the duty of each
permittee to fasten said permit identification number tag to
the sign for which it was furnished. Said tag will contain a
number, the expiration date of the permit and the name of the
permittee. Construction, erection, operation, use or
maintenance of an outdecor advertising sign, display or device
without having said permit number tag affixed thereto shall be
prima facle evidence that the same is in violation of the
provisions of Chapter 17, Article 22, of the Code, and these
regqulations.

7.15/4 Removal After Expiration or Revocation of
Permit. ~- All outdoor advertising signs, displays and devices
shall be removed by the permittee within thirty (30) days after
the date of the expiration or revocation of the permit for the
same. :

7.L6/4 Measurements. --

LZ37.16.1 In determining unzoned commercial or
industrial areas, measurements shall be made from the farthest
or outer most edge of the used area of the commercial or
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industrial activity, structures, driveways, parking lots,
storage areas, or other areas censtituting an integral part of
such commercial or industrial actiwvity.

[(237.16.2 The distance requirement set forth in
Section 7.10f27.2 shall be measured along the interstate or
controlled access facilify, from the nearest point of the
beginning or ending ¢£f the pavement widening at thes exit from
or entrance t£o the maln traveled way.

[337.16.3 Official and “on premise" signs as
gset out in Section 7.11 shall not be counteé nor shall
measurements be made from them for the purposes of determining
compliance of spacing regulations.

7.174 General Restrictions., --- -

[Ly7.37.1 No outdoor advertising sign, display
or device shall use the words "step" or "danger", or present or
imply the need of regquirement of stopping. or the existence of
danger. .
[2)Y7.17.2 No outdoor advertising sign, display
or device shall be a copy or imlitate a traffic sign or other
official signal.

[Z2¥7.17.3 No outdocor advertising sign, display
or device shall attempt or purport to direct traffic.

[£)Y7.17.4 No cutdoor advertising sign, &isplay
or device shall be painted, affixed, or _attached to any natural
feature, such as but not limited to; rocks, cliffs, trees and
shrubbery.

[3¥7.17.5 No outdoor advertising sign, display
or device shall hinder the cilear, unobstructed view of
approaching or merging traffic, or obscure from view any
traffic sign or other official signs.

[8)¥7.17.6 No outdoor advertising sign, display
or device shall be located as to obscure the view of any
connecting road or intersection.

[7¥7.17.7 No perscn shall construct, operate or
maintain an outdcor advertising sign, display or device without
permission of the owner or other person in lawful possession or
contrel of the land on which it is located.
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7.18/ Control of Qutdoor Advertising Along
Federal-2id Interstate and Defense Highwavs.

—— The following subsectlions are correlated and shall have the
application in conformance with the sc-called "National
standards" prepared and prenmulgated by the Federal Highway
administration of the United States Department of
Transportation and all reference to said "National Standards".
The following subsections will apply to all outdoor advertising
along interstate and defense highways except on those
situations where Sections 7.02 to 7.1l7 are stricter in
application.

[1¥7.18.1 Territory Invelved -

[d37.18.1.a General Area (Protected):
These reqgulations shall be applicable to all areas adjacent to
interstate and defense highways. the entire right of way of
which was acquired subsequent to July 1, 1956, and which said
areas are within 660 feet cof the nearest edge of right of way
limits within and without municipalities.

[p¥7.18.1.b Excepted Areas {(Unprotected):
The following areas are excepted areas within the meaning of
these regulations:

[1¥7.18.1.b.1 Any area wherein a line
draWn perpendicular to the center line of the median and
extended to . _both edges of the i
width of the normal right of way, inte:sects any right of way
acquired for right of way purposes prior to July 2, 1956.

{Z2§7.18.31.b.2 Areas within a county
wherein such area was zoned as commercial or industrial or the
land use as of September 21, 1959, was clearly established by
state law as commercial or industrial.

[3¥7.18.1.b.3 . Areas within the
corporate boundaries of municipalities which are designated as
commercial or industrial areas, as such corporate boundaries
existed on September 21, 1%5%. ..

[237.18.2 "On Premise" 8igns Within Protected
Areas Outside of Information Sites - All "on premise" signs
within protected areas outside of informational sites shall
conply with the Federal Standards for Class 2 signs, and with

the following:
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(d37.18.2.a For Sale or For Lease Signs:
One sign advertising the sale or lease of the property upon
which it is located and which 1s visible to traffic proceeding
in any one direction may be erected. This mayv be one
double-faced sign, one face beling wvisible te traffic,
proceading in one directlion, or two signs with the face of each
visible only to traffic proceeding in one direction.

[$py7.18.2.b Business or Activity Sign:
One double-faced sign or two signs, one visible in each
direction, and more than fifty (50) feet from the center of
activity, advertising the activity being conducted on premises
iz permissible,

{r¥7.18.2.b.1 Such sign may not
exceed 20 feet in any one dimension or 150 square feet in area, -
including border and trim, but excluding supports.

{2¥7.18.2.b.2 “Center of activity® is
determined by location of cash register or main business
activity, i.e., motel cffice.

. [£¢Y7.18.2.¢ Signs Within 50 Feet of
Advertised Activity: Within flfty (50) feet of advertised
activity any number of signs of any size may be erected.

[4Y7.18.2.4 CGeneral Restrictions: Other
than size and distance the following restricticns shall be
applicable tc "on premise" signs:

[7¥7.18.2.4.1 Such signs may not
attempt to direct traffic. }

[2¥7.18.2.4.2 Such signs may not
imitate a traffic sign. :

{377.18.2.d4.3 Lighting, if any, must

be shielded.

[£77.18.2.d.4 Such signs may not
contain or include or be illuminated by any flashing,
intermittent or moving light or lights.

[837.18.2.4.5 Such signs may not move
or have any animated or moving parts.

[6¥7.18.2.d.6 Such signs may not be
on or attached to any natural feature.
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_ [7¥7.38.2.d4.7 Such signs may noet
hinder clear, uncbstructed view of official signs and
approaching or merging traffic. .

[837.18.2.4.8 Any letters,
trade-mark, etc., advertising a product may not be larger or
more conspicuous than those advertising the activity, except a
sign not more than f£ifty (50) feet from the advertised
activity.

{#)7.18.3 Signs Within 312 Air Miles of an
Advertised Activity - All signs within twelve (12) air miles of

an advertised activity shall comply with the Federal Standards
for Class 3 signs and with the following regulations:

[£Y7.18.3.a Such signs may advertise only -
activities being conducted within twelve (12) air miles of the
sign and shall be visible only to interstate traffic not served
by an information site within twelve (12) air miles of the
advertised activity.

[(b37.18.3.b Such signs shall not be nearer
than two (2) miles in advance of an intersection of the main.
traveled way and an exit roadway. This distance shall be '
measured from the edge of the exit rocadway nearest to
approaching traffic.

[#X¥7.18.3.c Such signs shall also be one
thousand (1L000) feet beyond the intersection of an entrance
roadway and the main traveled highway. This distance shall be
measured from the edge of the entrance roadway, including
acceleration lanes, nearest to traffic which has passed the
entrance roadway.

[d57.318.3.4d Within the area located
between two (2) and five (5) miles approaching an intersection,
as above measured.

[é¥7.18.3.2 3Six (6) signs may be located,
provided that there are not more than two (2Z) signs within any
mile measured from any peoint, and such signs shall not be less
than cne thousand (1000) feet apart.

[f¥7.18.3.f Beyvond five (5) miles an
average of one (L) sign per mile is permitted.
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f&¥7.18.3.g Other than distance the
following restrictions shall be applicable to all signs erected
within twelve (12) air miles of an advertised activity.

{X¥7.18.3.g.1 ©Not more than one sign,
advertising the same activity or attraction, visible to traffic
moving in any one direction, will be permitted on any one
interstate highway. The text must be visible to traffic.

(2§7.18.3.9.2 No sign may exceed
twenty (20) feet in any dimension or one hundred fifty (150)
square feet in area, including border and trim.

f2¥7.18.3.9.3 Such signs may not be
erected in scenic areas.

f£477.18.3.9.4 The provisions of
Section 7.18(2)(d) shall alsc be applicable to these signs.

f457.18.4 Signs in the Speczflc Interest of the
Traveling Public Permitted - All signs in the specific interest
of the traveling public referring to public places operated by
the federal, state or local government shall be permitted
within a protected area.

fd37.18.4.a When the following areas have
been so designated by the Department of Highwavs signs may be
erected giving information concerning same:

f137.18.4.a.1 WNatural phenomena
(Man-made lakes not included).

f257.18.4.2.2 Historical sites,.

[{2§7.18.4.a.3 Areas of natural scenic

beauty.

f4357.18.4.a.4 Areas naturally'suited
for outdoor recreation.

[3)7.18.4.a.5 Places for camping,
lcdging, eating, and vehlcle service repair. Trade names, if
any., on Class 4 signs, Federal Standards, are permitted only if
it identifies or characterizes such a place or service. 1If a
Class 2 or 3 sign also qualifies as a Class 4 sign, Federal
Standards, trade name is not reguired to be of equal prominence.
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[F¥7.1B.4.b All signs designated in this
subsection shall comply with the Federal Standards for Class 4
signs and with the following restrictions:

fr¥7.18.4.b.1 Such signs must be more
than twelve (12) miles from the nearest panel within an
informational site service interstate highway traffic tc which
such sign is visible. A sign gualifying both as a Class 3 and
4, Federzl Standards, may be permitted under the above
regulations, subsectilon (3) of this section, or Section
7.18(3)(a).

[2¥7.18.4.b.2 The provisions of
Section 7.18(2)(&) shall also be applicable to these signs.

[$37.18.5 Informational Sites, Signs Permitted -
-~ 8igns relating to informational sites shall be permitted
within protected areas. Such signs shall comply with the

Federal Standards for Class 3 and 4 signs and the following
regulations: '

fd437.18.5.a The sign shall be placed upon
a panel which shall not exceed thirteen (13) feet in height or
twenty-five (25) feet in length, including border and trim, but
excluding suppoxzts.

{pF7.18.5.b The sign shall not exceed
twelve {12} square feet.

{#¢§7.18.5.¢c The text may not be legible
from the main traveled way or turning roadway.

(d77.18.5.4 Only one sign concerning one
activity or place is permitted within any one site.

[¢§7.18.5.e Signs concerning a single
activity or place may be permitted within more than one
informational site, but no Class 3 sign, as defined by Federal
Standards, which does not also gualify as a Class 4, Federal
standards, sign may be permitted if the informational site is
within twelve (12) air miles of the advertised activity.

(£7.18.5.f No moving signs or any
animated or moving parts are permitted.

[dY7.318.5.g Illumination of panels may be
by white lights only.
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[HY7.18.5.h WNo sign on a panel may be
permitted to contain, include or be illuminated by any other
lights, or any flashing, intermittent, or moving lights.

(1¥7.18.5.% Lighting must be so
effectively shielded as to prevent beams or rays of 1light from
being directed at the highway.

[3¥7.18.5.3% Lighting must be of such low
intensity or brilliance as hot to cause glare cor te impair the
vision of the driver of any motor vehicle, or teo otherwise
interfere with any driver's operation of a motor vehicle.

[6)7.18.6 Federal, State, Local Laws - Nothing
herein contained shall be construed to permit the erection or
maintenance of signs otherwise prohibited or declared to be -
illegal,

Section 8. Salvage Yards

8.@81. Definitions. -- THid/geécrivn/And/ 411
EUPEEEUBRY /S LidNE/Are/ ProndlIgared/ I/ AdZ4o ¥ ddrde/WIirH/ LHg
AULNBEIYY/EonedINEd/ I/ CRAPYEY/IT//RELIETIB/ 22/ BELiong/ L
YRYEUgh/ 22/ / /THE/ UL KRG rILy/ 18/ 8811 1¢d) Y/ eoritdivied/ 14
SEEYIon/ LI/ ¥Hérésgf/ BAs used in these rules and regulations.

[1¥8.1.1 "Salvage" - Shall mean old scrap
copper, brass, rope, rags, batteries, paper, rubber, trash,
waste, junked, dismantled or wrecked machinery, machines or
motor vehicles, or any parts of any junked, dismantled or
wrecked machinery, machines or motor vehicles, ireon, steel and
other old or scrap ferrous or non-ferrous materials.

[Z238.1.2 "Salvage Yard" - Shall mean any place
which is maintained, cperated or used for the storing, keeping,
buying, selling. or processing of salvage, or for the operation
and maintenance of a motor vehlcle graveyvard//&rd/fHe/YErd
EHALL/AY86/ INEIMEE/ gAY Fdded/ dvimpe/drnd/B8anitdry/f111é. Any
collection of three or more automobile hulks, or combination of
ferrous or non-ferrcous materials together with one or more
automobile hulks, or a collection of any salvage contained in
an area more than one-quarter acre in size, shall be considered
a salvage vard.
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8.1.3 “Abandoned salvage vards" -~ means any
unlicensed salvage vard or any salvage vard that was previously
licensed but upon which the license has not been renewed for
more than one vear.

[278.1.4 "Fence" - S5hall mean an enclasure,
barrier or screen constructed of materlals or consisting of
planting., natural objects or other apprcpriate means approved
by the Commissloner and located, placed or maintained so as
effectively to gcreen at all times salvage vards and the
salvage therein contained from the view of persons passing upon
the public roads of this State.

[£38.1.5 "Qwner o Operator®"™ -~ Shall include
an individual, firm, partnersihip, association cr corpecration or
the plural thereof. -

8.1.6 "Residential Community" - means an area
wherein flve or more occupied private 1631dences are located
within any one thousand feet radius.

B.L.7 ”Occupied Private Residence" -~ means a
private residence which is occupled for at least 51x months
each vear.

[3¥8.1.8 "Unzoned Industrial Area" - Shall
mean an area within a municipality not zoned by State or local
law, regulation or ordinance. & salvage vard shall be
determined to be in an unzoned industrial area within a
municipality when it is located within a radius of 1000 feet of
at least one industrial activity which is in continuing
operation for at least three (3) months of the year. None of
the following shall be considered industrial activities:

(a) oOutdeor advertising structures.

(b)Y BAgricultural, forestry. ranching.
grazing, farming and related activities, including, but not
iimited to, wayside fresh produce stands.

(c) Activities normally and regularly in
operation less than three (3) months of the year.

{d) Transient or temporary activities,
(e) Activities not visible from the traffic

lanes of the main traveled way.

Page 30




EMERGENCY

Department of Highways
Adm. Reg. 17-2A
Series VI, Sec. 8.1.8

(£) Activities more than 300 feet from the
nearest edge of the main traveled way.

(g) Activities conducted in a building
principally used as a residence.

(h)y Railroad tracks, minor sidings., and
passenger depots.

{1) Junkyards, as defined in Section 138,
Title 23, United States Code.

B.02/ Application for License. -- No salvage yard
shall be established, operated or maintained without a
license. Application for a license to establish, maintain or
operate a salvage yvard shall be made in writing on the form -
prescribed by the Commissioner and shall be signed by the
applicant or his authorized agent. A license fee in the amount
CEYAVLIHad/ BY/CHAPYEY /1T /RYLICLE/ 2B /CE¢LigN/ 3/ 8L/ LB/ Codg
of Two Hundred Dollars ($200), payable by certified or
cashier's check or money order, shall accompany the
applicaticn. The license shall expire on the first day of
January following the date of issuance. .The license may be
renewed from year to year upon submlttlng the prescrlbed form
and the established sum.

Information reguired to be furnished shall include, but not
be limited to, the name, address, and business capacity of the
applicant, i.e., whether the business is conducted by an
individual, partnership, corporation, society or association:
the date such business was established; the date cf the last
salvage yard license (if any issued) and the number thereof,
and the location of the salvage vard, including the number of

the nearest State highway. {Chapter 17, Article 23, Section 3.)

After July 1, 1984 any owher or operator establishing a
salvage vard shall first obtain a permit from the County
Planning Commission, or if the County doeés not have a planning
commlssygg from_any agency so designated by the County

Commission in which the salvage yard is to be located,
(Chapter 17, Artlcle 23, Section 4. )7

8.83/7 Areas in Which No Salvage Yard Fermitted. --
On or after July 1, 1967, no license shall be issued to
establish, operate or maintain a salvage yard, or any part
therecof, within 1000 feet c¢f the nearest edge of the right cf
way of any road within the state road system, designated and
classified as either expressway, trunkline, or feeder. O©On or
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after July 1, 1967, nc license shall be issued to establish,
operate or maintain a salvage yard, or any part thereof, within
300 feet of the nearest edge of the right of way of any state
local service road, unless the view thereof from said road

shall be effectively screened and obscured by a fence or fences.

On or after June 12, 1988, no license shall be issued to
establish, operate or maintain a salvage ¥ard, or any part )
thereof, within 1000 feet of the nearest edge of the right of
way of any road within the state rcad system, designated and
classified as either expressway, trunkline, or feeder. On or
after June 12, 1988, no license shall be issued to establish,
operate or maintain a salvage vard, or any part thereof, within
500 feet of the nearest edge of the right of way of any state
local service road, unless the view thereof from said road
shall be effectlvelz_screened and obscured by a fence or -
fences. No license may be issued allewing a salvage yard
within one thousand feet of the nearest cccupied private .
residence; unless walved by the owner of such residence, a copy
of which shall accompanv the salvage vard application;: or
within five thousand feet of the nearest occupied private

residence Whlch is part of a residential communlty- {Chapter

17, Article 23, Section 4.)

8.04/ Existing Salvage VYards., -- The license, issued
prior to July 1, 1967, of any salvage vard which is located
within 1000 feet of the nearest edge of the right of way of a
road designated as elther expressway, trunkline or feeder, or
is located within 300 feet of the nearest edge of a state local
service road, may be renewed only if the view of said salvage
vard, and all parts thereof, is effectively screened from view
¢f the traveling public.

Any salvage vard which on July 1, 1967, was duly licensed
may continue to be operated and maintalned without screening by
fences so long as said yard is not located within 1000 feet of
any road designated as either expressway, trunkline or feeder,
or is not located within 300 feet of the nearest edge of the
right of way of any state local service road.

Anz_salvaqe vard which was licensed prlo: to June 12, 1988
may continue to be operated and maintained in accordance with
Lhe statutes, ‘and requlations in effect at the time the vard was
initially l;censed

Page 31
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The licensing of salvage yards situated within
nunicipalities shall be in accordance with the terms and
provisions of Chapter 17, Article 23, Section 7 of the Code,
relating thereto.

8.95/ Fences. -- Fences shall be kept in good order
and repair and no advertisement shall be permitted thereon
other than the name of licensee and the nature o©f the business
conducted on the premises. The fence shall be o¢f such height
as effectively to screen the salvage vard and salvage contained
therein, and shall be constructed of wood, metal or such other
material as may be approved by the Commissioner. Fences shall
be maintained in a manner satisfactory to the Commissioner.

[138.5.1 Fences must be located in such a
manner as to not be hazardous to the traveling public.

[2i8.5.2 . The constructicn of fences shall be
uniform and no patchwork type of construction shall be
permitted.

{338.5.3 Fences shall be painted where the
composition is such that painting is reguired. The paint used
shall be of such color as to blend into the surrounding
neighborhoocd of the vard. :

[£38.5.4 Where a2 living fence 1s constructed
the operator shall secure the consent and permission of the
Ccommissioner as to the location and tyvpe of plant material
which may be used, in order effectively to screen the view of
the vard from the traveling public.

[%3¥8.5.5 Gates shall be cf the same height as
the component fence anéd shall he opened only for the purpose of
permitting ingress and egress to and from the enclosure.

[6J8.5.6 - The Commissioner shall have the right
to make determination as to whether a salvage yard is
effectively screened by the fencing emploved.

B.P6/ Payment of Costs ¢f Fencing, -- The cost of
the erection of fences shall be paid by the salwvage yard
operator, provided, however, that if in the opinlon of the
Commissioner effective screening cannot be accomplished by the
usual and ordinary methods, the Commissioner may determine and
pay such additional costs as are neecessary to provide
effective screening.
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8.97( Removal, Purchase or Condemnation of Salvage
Yard. -- Whenever a salvage vard is so situated that in the
opinion of the Commissioner the same cannot be effectively
screenad by fencing, the Commissioner may:

[1¥8.7.1 With the consent of the owner or
operator of such salvage vard pay the cost of removal of all
salvage and eguipment from such salvage yard to such other
location as saild owner or operator may direct and whereat a
salvage vard business may lawfully be conducted.

f218.7.2 Purchase at private sale, or acquire
by proceeding in enminent domain, in accordance with the
provisions of Chapter 54, of the Code, all such property rights
and interests, other than title to real property, ag are
necessary and required to effect a lawful termination of such
salvage yvard business.

8.8484 Digstance Measurements. -~ All measurements
determinative of the leocation of salvage vards in relation to
State highways shall be made in a line drawn perpendicular from
the nearest edge of the right of way. All applications
submitted after June 12, 1588 for a new salvage vard license
must be acéompanled by a certified survey showing the distance
to the nearest residence if within 1,000 ft. of an occupied
private residence or withipn 5,000 ft. of ‘a residential
community. 2All measurements shall be made in a straight line
from the outer most boundry of the salvage vard to the cccupied
private residence or the nearest residence in a residential
communlgy

g8.0%/ Maintenance. -- Salvage in vards not required
by law to be fenced, and all salvage exposed to view from the
public highway, shall be neatly aligned, and all wrecked or
used automobiles shall have doors. hoods and trunk lids
closed. ’

8.10/ County Planning Commigsicons: —- All County
Planning Commissicns, or if a County does not have a County
Planning Commission, then an appropriate office or agency

de51qnated by the County Commission, in which the salvage vyard
is located, shall before 1ssu1ng 2 permit after June 12, 1988,

promulgate rules that conform with these rules and regulaticns.

That aqenc?'shall promulgate such reasonable rules including,.
but not %}gl;ed to, determining the effect of the preoposed

salvage vard on 5951dent1a1 business or commercial preperty
investment and values, establish a guota for the number of
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salvage vards in the county and the social, economic and
enironmental impact on community growth and development in
utilities, health, education, recreation., safety, welfare and
convenience, if any, before issuing such approval permit.
{§17-23-41. A county in promulgating these rules may be
stricter than thoge of the Department but at no time shall they
be less restrictive.




WEST VIRGINIA:

At a Circuit Court centinued and held for the County of Mercer, at

PRESENT: The Honorable John R. Frazier, Judge




IN TEE CIRCUIT CCOURT OF MERCER CCUNTY, WEST VIRGINIA
NOTED CIVIL DOCKET, JUME 30, 1989

DAN R. BOWMAN and
DORIS M. BOWMAN

Plaintiffs,
v CIVIL ACTION NO. 87-C-355-F
ACKEN SIGN, INC. a corporation
et al and WILLIAM 8. RITCHIE,
commissicner of the West Virginia
Department of Highways,

Defendants.

SECOND SUPPLEMENTAL CORDER

This matter came on the ist day of May, 198%, having
previgusly been set for further hearing by the Court, for a
status conference .and related matters by the Court's letter
dgted April 18, 1989, aﬁd thereupon appeared the plaintiffs by
their counsel, Edwin B. Wiley, and appeared the defendant,
outdoor East, L.P., successcr in interest to Acken Sign, Inc.,
by thelr counsel, Jerry Cameron, and appeared the defendant,
Fred VanKirk, Acting Commissioner of the West Virginla
Deparztment of Hlighways, successor in interest to William S.
Ritchie, by his counsel, Robert F. Bible.

Thereupon, the Court after extensiée discussion with the
cocunsel present, and after review of the proposed revised
“Rules and Regulations for oOutdoocr Rdvertising on the Staﬁe
Highway System" (Exhibit A) (hereinafter "Outdoor Advertising
Regulations") reguired by the Court's order pursuant to the

previous hearings held on ARpril 18, 1988 and April 25, 1988,

found that the proposed rules did not meet all of the s




requirements set forth in the previous orders in this matter,-
4,‘—,,_,,._/&,_‘{% e m;':'ia_,ha_.e__{u{,m«,. AMJ-J bﬂ’l I ’:.c:«,-——uu_x»
ana after further G%scd%31on wlth do/psellhtné Court frnds that
Lon, Bonm Dyt ks gtoeer B AT ?j“ ' )
the seco“d proposed revised OULdOOI Advertising Regulations
ot O
(Exhibit Bb as revised by and agreed to by all counsel except

for the objections and exceptions set forth hereinafter, do
comply with the Court's prior rulings regarding notice angd

nition of "industrial and

rh
=N

public hearing ané regarding the de
cemmercial zreas.”

Based upon the foregeing, the Court does hereby Adjudge,.
Order and Decree as follows:

That the second proposed revised Outdoor Advertising

axd C

Regulations (Exhibit BY be filed forthwith by the West Virginia
Commissicner of Highwavs with the Office of the Secretary of
State andgd thg Legislétive Rule Making ReviewVCommittee as

proposed emérgency rules in accordance with the procedures set

orth in the W.Va. Administrative Procedures Act, W. Va. Code

Hh

§29A-3-15. The Court specifically finds that its earlier
rulings regarding the partial unconstitutionality of the
existing rules and regulations constitute the facts and
circumstances of the emergency required to be stated in filing
the emeréency rules, as set forth in the aforesaid W.Va. Code
§29A-3-15.,ﬁ?he Court hereby notes and oyerrules the Cbjection
and Exception cof the Defendants to this portion of the Court's
ruling.

The Court doces hereby further Adjudge, Order and Decree

that the West Virginia Ceommissioner of Highways shall forthwith
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proceed to promulgate the second propcesed revised Outdoor

o - ”d¢ﬂ4C> '
pdvertising Regulations (Exhibit B) as legislative rules
pursuant to the procedures set forth in W.Va. Code §2%A-3-1 et
seg.

The Ccurt does hereby further Adjudge, Crder and Decree
that the West Virginia Commissioner of Highways shall forthwith
forward a copy ¢f the s%fond proposed Outdoor Advertising
Begulations (ExhibithS to the approp:ia;é officials of the
Federal Highway Administration (FHWA) and seek the concurrence
of the FHWA to the aforementioned second proposed Outdoor
Advertising Regulations.

it is further 2Adjudged, Ordered and Decreed that the W.Va.
Commissioner of Highways shall file with the Court his

affidavit and suppoerting exhibits showing tha; the actlons

iz Iﬁ CaivaF
reguired herein have been cemplished, 4
/E/f PR _/’/,4/.4—«11_,:4_-}4.4-’\ 5711 tr e T e G-__,{/_” 77 W‘J

,:7" viuf G el S P o

JV?P?Ln?ﬁ Cogmicssiomar oF ~1ﬂﬁwpvc

Enter this '_;?gj day of \\//b/f4<f1~ 198¢9.

P:epajiﬁ/b

M 7 i
Roberf T/ Bibiel Chunsel
WV Départment of Highways

h\leyt %squ1re
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Jerrv Cameron. Esculre




LAW OFFICES

HUDGINS, COULLING, BREWSTER, MORHQUS & CAMERON

418 BLAND STREET

P. Q. BOX 529
HAROLD D. BREWSTER, JR___

TELEPHONE
LAWRENGE £ MORHOUS BLUEFIELD, WEST VIRGINIA 24701.0529

JERRY ] CAMERON
DONALD T. CARUTH

KERMIT |. MOORE June 8, 1989
DAVID M. KERSEY - - .

Mr. Robert F. Bible, Attorney

West Virginia Department of Highways
State Capitecl Complex, Building Five
Charleston, West Virginia 253GC5

Mr. Edwin B. Wiley
Attorney at Law .
1517 Norih Walker Street
Princeton, WV 24740

{304y 315.9177

TELECOPIER
{304) 317.9317

Re: PRowman vs. Acken Sicns, et al.

Gentlemen:

I am in receipt of Bob's letter of May 16, 1989, enclasing
the propcsed Order and Regulations. I would like to request one
modification to the proposed regulations and this being in Section
7.05 on page 10 after the second full paragraph, insertion of the

following paragraph:

comments on a pending application,

Q

The régulations in the préceding six paragraphs
relating to publication of notice of an application,

notice of hearing,

hearing on permit, assessment of costs and judicial .

review shall not apply to .an application for a permit for

an advertising sign, display or device to be located

within the boundaries of an incorporated municipality or
£ a county-zoned commercial or industrial area.

It was my understanding that the area that we were
concerned about was the unzoned commercizal or industrial area and
that the other areas have adecuate protectlon by thelr zonﬂng and

related ordinances.

Hopefully, the above reguest will be acceptable to you.

Please advise by telephone as to same.

Very truly yours,

Jerry J. Cameron

JIC/36/i5% ,
cc Honorabkle John R. Frazier, Judge

bec Mr. Thompson H. Goodlng, Jr. S

Mr. Joel Locke
Mr. Ben Anderson




COUNTY OF MERCER,
STATE OF WEST VIRGINIA:

I, WILMA F. GRUBB, Clerk of the Circuit Court of said County and State,
do hereby certify that the foregoing is a true and exact copy from the records of my

office as the same exist therein.

n testimony whereof. I hereunto place my hand and affix the official seal of

the Court, this, the - 30th day of
June .19 89
WILMA F. GRUBB _, Clerk

Circuit Court, Mercer County, West Virginia

i
By- ._j L:“P\n"uk:i—' A (J-Qd‘-«_.\.__,

- :]

Deputy Clerk




KIM HECHLER

Sacratary of Sate

4
MARY 2, RATLIFF

Ceo.uty Secretary of State

ROBERT E.'WILKINSON
Seputy Secretary of State

CATHERINE FREROT S
Eaecutive Assistzng

Telephone (303) 345.4G00
Corpzrations 34289000
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STATE OF WEST VIRGINIA

SECRETARY OF STATE
Chaﬂesunl 25305

AILLTART = HARRIC T

Tm e e e

RICHARD 0. FARTMA

Sirecior, ADmonisttatg Jas

DONALD R WILKES
Cirector, Sarpa-atens

SHEREE COZEN
Speg:al dssistant

Pius all the yelonteer
heip we gan gath

August, 1989

NOTICE OF EMERGENCY RULE DECISICN BY THE SECRETARY OF STATE

AGENCY: Department of Transportation, Division of Highways

RULE: Amendments, Series 6; Regulations Relating to Use of State

Road Rights ¢f Wav and Areas Adjacent Thereto

DATE TILED AS AN EMERGENCY RULE: July 14, 13289

DECISION NO. 9-89

Following review under WV Code §2%A-3-15a, it is the decisicn of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with reguired findings is avail-~

able from this office.

¥KEN HECHLER
Secretary of State
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ROBIAT £ WILKINSON ' SR JONALD # WILFES
Doty Secretary of State | i STATE OF \KTEST XZIRGINL’% LTt C.ragtor, Caorparat zns
. . Si. Tt :
CATHER|IN - - . . L -
CATHERINE FREROTTE - SECRETARY OF STATE szeze Comel.
Zxecutive Assistant Special Assistant
- oZan=
Teigphone (304) 345 4004 Charie,br'on 28305 iPius all the vai mtaer
Corporaticns 342.8000 o help we car get)
DECISION EMERGENCY RULE DECISION
(ERD S-89)

AGENCY: Department of Transportation, Div. cof Highways

RULE: Amendments Series 6, Regulations Relating to Use
of State Road Rights of Way and Areas Adjacent
Thereto : ' -

FILED AS AN EMERGENCY RULE: July 14, 1989

par. 1 The Department of Transportation, Division of Highways, has
filed the above emergency amendments to Series 6, Regulations
Relating to Use of State Road Rights of Way and Areas Adjacent
Thereto.

par. 2 West Virginia Code §29A-3-13a reguires the Secretary of State
to review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State tc determine if the
agency £iling such emergency rule: 1) has complied with the
procedures for . adepting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule: or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule. )

par. 3 Following review, the Secretary of State shall issue a decision
as +o whether or not such an emergency rule should be disap-
proved [29A-3-15a{a}l.

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adcpt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration oI the
forty-two day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.




par.

par.

par.

par.

par.

10

The Deparg¢ment c¢f Transportaticn, Division of Highways filed
this emergency rule with supporting documents with the Secre-
tary of State on July 14, 128% and with the LRMRC on July 14,
13589, ) ' '

It is the determination of the Secretary of State that the
Department of Transportion, DPivision ¢f Highways, has complied
with the procedural reguirements of WV Code §2%A-3-15 for
adeption of an emergency rule. :

(B) Statutory Authority =-- WV Code §53F-2-2 reads in part:

§5F-2-2. Power and authority of the secretary of each department.

(e} (71} Promulgate rules, as defined in Section 2 (Section 29A-i-2),
Article 1, Chapter 254 of this code, to implement and make effective the
powers, authority and duties granted and imposed by the provisions of this
chapter, such promulgation to be in accordance with the provisions of
Chapter 23A (Section 29A-1-1 et seqg.) of this Code;

West Virginia Ccde §5F=-2-1 reads in part:

§5F-2~1.  Transfer an incorporation of agencies and boards.

(g) The following agencies ond boards, inciuding il of the allied,

advisory, affiliated or reloted entities and funds associated with any such

agency or board, are hereby transferred to and incorporcted in and shall be
administered as part of the Department of Transportation:

(2) The Department of Highways provided for in article 2A (§17-2A-1 et
seq.), chapter 17 of this code;

West Virginia Code §17-2A-8 reads in part:
§17-2A-8. Powers, duties and responsibilities of commissioner.

In addition to all other duties, powers and responsibiiities given and
assigned to the commissioner in this chapter, the commissioner may:

(15) Establish and maintain a uniform system of road signs and markers:

(24} Make and promulgate rules and regulations for the government and
conduct of personnel, for the orderly and efficient administration and
supervisiocn of the steie rcad program and for effective and expeditious
performance and discharge of the duties and responsibilities placed upon
him by law;




Par.

par.

par.

par.
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12

13

14

~regulations.

West Virginia Cecde §17-22-11 reads:

§17-22-77. Enforcement of provisions by commissioner; . rules and

[t shail be the function and duty of the state rogd commissioner to
gdminister and enforce the provisions of this articie, and In the
performance of his duties hereunder, he may assign to division engineers,
and other employees in his department, such duties as he may deem
progper, The commissioner s hereby authorized and empowered fo
promulgate rules and regulations implementing the provisions of this article,
including rules and regulations permitting the State of West Virginia to
comply with the provisions of Title 23, United States Code, relating to the
payment of bonuses for the regulation of cutdoor advertising adjacent te
the interstate system, and the terms and provisions of any agreement
heretofor entered into pursuant fo lew by and between the state rood
commissioner of West Virginia and the secretary cof commerce cof the United
Stagtes relating to the payment of such bonuses, any provisions of this
article to the contrary notwithstanding.

It 1is c¢lear that the Secretary of the Department of
Transportation has the authority to amend the rules of that
department dealing with the regulation of state road rights of
way and adjacent areas with regard to the placement of signs.
Of particular interest in this case 1is the admonition that
rules will be promulgated "for the effective and expeditious
performance and discharge of the duties and responsibilities
placed upon him by law." See West Virginia Code §17-2A-8(24).

This emergency rule was also filed to reccgnize revisions made
bv the West Virginia Legislature in H.B. 3146 which took effect
on June 10, 1988. After having reviewed the regulations
against the Act of the Legislature, it is the finding of the
Secretary of State that the Secretary of Transportation is
acting within the statutory authorlty provided for in the West
Virginia Code.

There are several revisions made to 157 CSR 6.7. These changes
were made because of a case before Judge John R. Frazier of the
Circuit Court of Mercer County, West Virginia, in the case of
Bowman v. Acken Sign Inc., Civil Action Nc. 87-C-35353~F. In a

Stupplemental Order dated May 1, 1989, Judge Frazier held that
"the current rules and regulations of the commissicner entitled
'Rules and Regulations for oOutdoor Advertising on State Highway
System' designated as 157 CSR 6.7 are unceonstitutional in part
as fcllows:

{a) The rules and regulations fail to afford public
notice and opportunity for the general public to be
heard on the issue c¢f the issuance cf the permit to
erect and license to maintain an cutdccr advertising
sign.




par.

par.

par.

15

16

17

{b) +The rules and regulaticns fail to define with
particularity 'commercial and industrial activities'
necessary to meet the definition contained in 157 CSR
6=7.2(1i} of 'Unzoned Commercial or Industrial Ares

and such failure to . adeguately define such activities
constitute vagueness and ambiguity to such an extent
as to render the definition contained therein subject
to dindividual and improper interpretaticn and not
within the stated intent ¢f the statutes and regula-
ticns applicable +to outdcor  advertising."” (See
Exhibit Aa).

In his Seccnd Supplemental Order for this case, dated
June 30, 188%, Judge Frazier £found that the regula-
ticns now pTaced before the Legislative Rule- Maklng
Review Committee met the reguirements set forth in
his previous orders. He then cordered the Commission-
er of Highways to file these rsgulations as proposed
emergency rules pursuant tc the preovisions the West
Virginia Administrative Procedures Act (See West
Virginia <Code §29%9A-3-15) (See the Second Supple-
mental Order attached as part of Exhibit A).

The West Virginia Outdocor Advertising Association has raised
several objections on the contents ¢f this particular rule.
All of their objections deal with the section of the emergency
rule that was expressly ordered to be filed by Judge Frazier
The cbijections raised by the outdocor advertisers will be
addressed as they were raised in their memorandum dated July
28, 1989. (See the memcrandum of the West Virginia Outdeccr
Advertising Asscciation in cpposition to emergency rule which
is attached as Exhibit B).

The provisions of Series 6, Section 7 of the rules of the West
Virginia of Highways are based on the provisions of article
twenty-twe, chapter seventeen, of the Code and particularly on
the reguirements of §17-22-15. Subsection {f) o¢f §l7-22-1¢6
provides for the judicial review of a decision by the commis-
sioner (now the director of the Division of Highways) for the
refusal to grant or reveocke a permit, An appellant is granted
three options for venue under this statute and they are: 1)
The county where the cperator's principle place of business is
located; 2} The county in which the sign is located; and 3)
Kanawha County 1f all parties agree thereto. The Jjudicial
review provided for by 152 CSR 6.7.5 in these emergency regu-
iations reads as follows: )

Any party adversely affected by the final decision of
the Division Administrator may apply for judicial
review through application for a writ of certiorari
to the Circuit Court of Kanawha County in accordance
with W. Va. Code §53-3~1 and §14-2-2,

It is the copinicon of the Secretary of State that the provisions
of the proposed regulations are in conflict with the provisicns
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of $§17=-22%15. Further the provisions of the regulaticns =zare
far more restrictive in terms of the appellate rights available
to parties aggrieved by the decision o©f the Division
rdministrator. The Department of Transportation is faced with
a situation in which a Circuit Court has ruled its regulations
unconstitutiocnal because of its lack of provisicns relating to
public "input in this area. Certainly it is inconsistent for
the same court to approve of and crder the filing of rules that
severely restrict the ability of the same persons to appeal
their case once it has been ruled upon by the Division of
Highways. However, it. is not the place of this cffice tc
seccocnd guess the rulings of a court in this state when the
record shows that the court was cognizant of the issues sur-
rounding this situvation. Therefore, I must overrule the
objection raised by the West Virginia Outdoor Advertising
Asscclation on this issue and a2llow the provisions of 152 CS8SR
6.7.5 on appeals to stand. The Assoclaticn points out in its
objections that the number cf perscns who are allowed to appeal
decisicons made by the Division Administrator is far larger than
the group defined in the provisicns of §17-22-15. Perhaps this
is the reason for the court's action.

It is the finding of the Secretary of State that the Department
of Transportation, [Civision of EHighwavs, has met its obliga-
tiong %o abide by the statutory authority provided to it in
promulgating these regulations. This is particularly true when
cne considers that the provisions of §17-22-8(24) envision that
these duties and responsibilities may bke placed upon him "by
law". Obviously an crder by a cgurt of original jurlsdlctlon
is an obligation placed on the department by law.

(C} Emergency: WV Cocde 29A-3-15(g) defines "emergency" as
follows:

{g) For the purposes of this section, an emergency exists wnhen the
promulgation of @ rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest.

There are essentially three c¢lasses of emergency kreoadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3} substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the propcesal and the circum-
stances creating at least cne c¢f the above three emergency
categories,

While the Department of Transportion does not expressly identi-
fy which of these elements it claims, it appears to the Secre-
tary of State that at least twe of them may apply in this case.
The first is time limitation, and the secend is substantial
harm.

The facts and circumstances as presented by the Department of
Transpcortation are as follows:




The circumstances for £iling this Emergency Rule stem from the
decision made by Judge John R, Frazier, Circuit Court of Mercer
County, West Virginia, in Civil Action 87-C-335-F on June 30,
1989, As stated in the Second Supplemental Order of the June
30, 1989 proceedings by the Court, "The Court specifically
finds that its earlier rulings regarding the partial unconsti-
tuticnality of the existing rules and regpfétions constitute

stated in filing the emergency rules, as_set forth in _the
afcresaid W. vVa. Code §23A-3-15."

The Court alsc ruled that these revisions be filed forthwith by
the Commissioner of Highwavs as proposed emergency rules with
vour office as well as with the Legislative Rule Making Review
Committee. B copy of the June 30, 1989 Second Supplemental
Order of the referenced case is attached.

Also, this filing is being made in corder to recognize revisions
to Chapter 17, Article 23, Sections 2, 4 and 8 as amended and
reenacied by House Bill No. 3146, passed March 12, 1988 and
effective June 10, 1988. The amendments address changes to the
provisions for the licensing and maintaining ¢f salvage yards.
However, these changes will not apply if the salvage yard was
licensed prior to June 12, 1988.

Notakble changes made to Series 6, Secticn 7, are as follows:
the definition of "Unzoned Commercial or Industrial Area"'" now
specifies "viable" commercial or industrial activities; also,
seven gualifications for identifying unzconed commercial or
industrial areas have been added, while three gqualifications
have been added to the listing of circumstances which shall not
be considered commercial or industrial activity.

Additicnally, Secticn 7.5, "Permits Required" has been supple-
mented with information addressing the Division of Highways'
internal processing of an Outdoor Advertising Permit Applica-
ticn. This precessing includes: the assignment ¢f an applica-
tion number, nctificaticn of the applicant and local public
advertisement of the same; the submission of comments, reguest
for public hearing and the Division's decision to approve, deny
or hold a hearing; the Division's notification of hearing to
the requestor, applicant and public; the provisions for deter-
mining hearing costs and applicaticn cf the costs to the party
of bad faith; and finally, the right to judicial review by the
adversely affected party of the final decision.

Noctable changes made to Series 6, Section 8 are as follows:
definitions for abandoned salvage vards, residential community
and occupied private residence have been added, while the
definition of a salvage vard has been revised +to exclude
garbage dumps and sanitary landfills. Additicnally, changes to
the application for license have been made as follows: an

annual license fee of $200.0C is now specified; and the pre- ..

requisite of obtaining a permit from the County Planning
Commission prior to establishing a salvage yard after July 1,

1984 has been included.
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also, d&istance vrestrictions from the edge of roadway for
expressway, trunkline, feeder, state and local service roads
and from single occupied private residences as well ag cccupied
private residences which are a part of a residential community
are prescribed for salvage yards licensed after Sune 12, 1888,
2 certified survey showing the distance tc the nearest occupied
residence, 1f within 1,000 feet, or the distance to the nearest
occuried residence of a community, if within 5,000 feet, must
accompany salvage yard applications after June 12, 1988.

Finally, all Ccunty Planning Commissions, or in theilr absence
an appropriate office or agency, shall promulgate rules that
conform with these rules and regulations befcre a permit may be
issued after June 12, 1%88. These rules must at least address.
the determination of the effect of proposed salvage yards on
residential, business or commercial prcperty Iinvestment & and
values, establish a gucta for the number of yvards in the county
and the social, economic, and environmental impact on community
growth and development in specified areas before issuing the
commission's approval of a reguest for a salvage yard.

As has already been mentioned, all of the propesed emergency

rule with the excepticon of Section 7 of Series 6 are being made

because of the provisicns of H.B. 3146 which tocok effect on

June 10, 1988. I hereby hold that the time limitations require-
ment for an emergency rule 1s applicdable to this situation and

hereby uphold the emergency status of all of these provisions.

On the guestion o¢f the applicability of the emergency pro-
visions o©f §2%A-3-15(g) of the code, we are faced with a
gquestion of whether a decision issued by a circult court in
West Virginia can be used to change the state-wide policy of an
agency of the state when such policy changes are .expressly
ordered by the circuit judge.

In the past, I have expressly upheld the changes required by

the West Virginia Supreme Court as constituting a sufficient -
emergency to change the regulation of state agencies. (See
Emergency Rule Decision 6-88 which dealt with the Civil Service
Commission Regulations afiter AFSCME v. West Virginia Civil
Service Commission, No. 17929 and Emergency Rule Decision 23~86
which dealt with the rules of the Department of Energy fol-
lowing the holding of the West Virginia Supreme Court in UMWA

v, Faerkex.)

26 In 1986, I was faced with an Emergency Rule Decision whose

impetus also came from a circuit court decisicn. Thig De-
cision, No. 2-86, invelved ¢the legislative regulations for
promotion and evaluation of the Department of Public Safety.
The circuit cour: of Ranawha County had ruled certain portions
of the regulaticns invalid and veoid and this ruling left the
Department of Public Service with such an incomplete policy on
promotion and evaluation that it had to revise its regulations
in order to maintain any policy in this area. I upheld this
situation as being an emergency for that department.

..
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Based on the precedence of decisions made by this office, 1t is
clear +that a decision by the West Virginia Supreme Court that
z2ffects the standing regulaticns of an agency is sufficient
justification te file an emergency rule to bring those regula-

‘ticns into compliance with the court's ruling. Similarly, an

action by the circuit court of Kanawha County has also led me
to make such ruling. In this case, the Circuit Court of Mercer
County has expressly ruled that the regulations are unconsti-
tuticnal. FPurther it has approved the regulations that were
filed by the Department of Highways as meeting the reguirements
cf the court in light of its decision.

It is the hcolding of the Secretary of State, therefore, that
the Department of Highways has met its cbligaticon tec show that
2 time limitation has been placed upon it by the direct order
of the Circuilt Court of Mercer County in 1ts Second supple-
mental Order dated June 30, 19889. Further, I find that in the
light of the court's holding that the constituticnal rights of
persons affected by the placement by signs by this regulation
has been viclated, there exists also the element ¢f substantial
harm under the definiticn ¢f emergency.

It is the decisicn of the Secretary of State that this preposal
of the Department of Transportation is in procedural compliance
with the provisions of West Virginiaz Code §2%A-3-15, Further
it does not exceed the statutory authority provided to the
Department of Transportation by the West Virginia Cecde. Also,
that the ~facts and circumstances presented constitute an
emergency as defined by the 2Administrative Procedures Act.
Therefore, the Secretary of State decides that this Emergency
Rule should be approved.

This decision shall be cited as Emergency Rule Decision $9-89 ox
ERD 9-89 and may be cited as precedent. This dJdecision is
available from the Secretary of State's office and has bkeen
filed with the Department of Transportation, the Attcrney
General and the Legislative Rule Making Review Commissicn.

REN HECHLER
SECRETARY OF STATE

Entered




EXHIBIT A
Court Ornders

IN THE CIRAUIT COURT OF MERCER COUNTY, WEST VIRGINTA |

DAN R. BOWMAN and

DORIS E. BOWMAN PLAINTIFFS
—
v, CIVIL ACTION No. J 7 C-2$X/-

ACKEN SIGN INC,,
a Corporation and
G.S.R. GUPTA, an individual DEFENDANTS

TEMPORARY ORDER

This matter came on this the 2Znd day of aApril, 1987, to
be heard on the Plaintiff's request for a temporary restraining
order and thereupon éppeared the Plaintiff, Dan R. Bowman, in
person and by counsel, Edwin B. Wiley, and there appeared the
Defendant, Acken Sign, Inc., by its representative William Acken and
by its counsel, Jerry Cameron and thereupon counsel for the
Plaintiff tendered and asked leave to file their duly verfied
Affidavit and Complaint which the Court upon review does find
proper and is hereby ORDERED filed-in this ﬁause.

Thereupon the Court after listening to statements of
counsel and a review of the pleadings finds that good cause
exists for believing that the proposed structure may consititute
a nuisance under law and that the Plaintiffs may suffer
irreparable harm and have no other adegilate remedy at law does
hereby ADJUDGE, ORDER and DECREE tha£ the grounds and premises of
the said Defendant, G.S.R. Gupta and Acken Sign, Inc. are hereby

enjoined and restrained temporarily by this Court from the




construction and placement of a steel structure as alledged in
this action and the Defendants are hereby enjoined and restrained
from constructing, maintaining, erecting or in any other way using
the prémises for advertising purposes by the erection of a steel
structure until further Crder of this Court and it is further
ADJUDGED, ORDERED and DECREED that the Plaintiffs shall show
cause before this Court at a hearing to be held on May §, 1987 at
9:30 o'clock a.m. as tc why the said injuction should be made
permanant and the Defendants should be permanently restrained

and enjoined by this Court from the construction of a steel
structure on the said property and the plaintiffs are ORDERED to
post a surety bond in this case in the amount of Four Thousand
Dollars ($4,000.00) with the Clerk of the Court on or before 3:00
p.m. this date. It is further Ordered that service of a
certified copy of this Order along with a copy of the Complaint
filed herein with supporting affidavit upen the Defendant G.S.R.
Gupta shall constitute sufficient Notice of the pending court
actions and proceedings.

‘?’
Entered this the of  day of April, 1987.

)
ORDER %{ /1 5‘-’%@516
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NOTED CIVIL DOCKET

]
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST IRGf$£%4 1987

. WILMAF GRUEB
. LERK CIRCUIT COURT
DAN R. BOWMAN and MEMERC@ﬂﬂY
DORIS E. BOWMAN FLEAINILFrS
v. CIVIL ACTION NO. 87C-355-F

c

ACKEN SIGN INC.,

a Corpoeration,

GAP ASSOCIATES, a General Partnership,

ANIL B. AGERWAL, D., PATNIK and

G.S.R. GUPTA, individuals DEFENDANTS

TEMPORARY ORDER

This day came the Plaintiff by Counsel and tendered to the
Court their Amended Complaint and asked leave to file the same in
this acticen,

Based upon the matters of previously of record and the
statements of Counsel for the Plaintiff, the Court finds that no
responsive pleading has been filed by the Defendants at this time
and that the filing of the Amended Complaint is necessary to name
the actual owners of the real estate in questien in this action
and to give them proper notice and that the Plaintiffs may suffer
irreparable harm if an immediate temporary injunction is not
issued by the Court, that the Plaintiff has no adequate remedy at
law, that the granting of temporary injunction will not
substantially prejudice the rights of the Defendant pending a
timely hearing by the Court.

Based upon the previous findings of the Court the Court
finds that good cause exists for believing that the proposed
structure may consititute a nuisance under law and that the

Plaintiffs may suffer irreparable harm and have no other adequate




remedy at law does hereby ADJUDGE, ORDER and DECREE that the
grounds and premises of the said Defendant, GAP ASSOCIATES,
G.S.R. Gupta, D. Patnik and Anil B. Agerwal and Acken Sign, Inc.
are hereby enjoined and restrained temporarily as by the previous
Order of the Court from the construction and placement of a steel
structure as alledged in this action and the Defendants are
hereby enjoined and restrained from constructing, maintaining,
erecting or in any other way using the premises for advertising
purposes by the erection of a steel structure until further Order
of this Court and it is further ADJUDGED, CRDERED and DECREED
that the Plaintiffs shall show cause before this Court at a
hearing to be held on May 8, 1987 at 9:30 o'clock a.m. as to why
the said injuction should be made permanant and the Defendants
should be permanently restrained and enjoined by this Court from
the construction of a steel structure on the said property and
the plaintiffs have posted a surety bond in this case in the
amount of Four Thousand Dollars, ($4,000.00) with the Clerk of the
Court which was previously Ordered filed. It is further Ordered
that service of a certified copy of this Order along with a copy
of the Complaint and the Amended Complaint filed herein with

supporting affidavit upon the Defendants shall constitute

Entered this the day ofrA?rrf 1687,

ORDERy ;;;:>// ( ‘

J-U=-D=-G- E

sufficient Notice of the pending court ictions and proceedings.
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WILIMA L. CJ2E
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IN TNE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA- B

DAN R. BOWMAN and

DORIS E. BOWMAN, PLAINTIFFS,

VS: CIVIL ACTION NO. 87-C-355-F

ACKEN SIGN, INC., a corporation, et al., DEFENDANTS.
ORDER

This civil action is before the Court for decision after a triel to the

Court; upen briefs and proposed findings of facts and conclusions of law filed by both

parties; upon consideration of all of which the Court finds as follows:

1. In addition to claiming the propeosed sign is a
nuisance, the Plaintiffs contend the West Virginia
Department of Highways (Department) unlawfully
granted the Defendsnt a permit to erect the subject

sign.

2. The Defendant's application for a permit to erect
an outdoor sign on the GAP property was filed with
the Department on October 10, 1986.

3. After an on-site inspection by one of its employees,
the Department approved the application and issued
Permit No. 015-466. The permit issued- by the
Department does not contain gny findings of fact or
conclusions of law. It does not address the objections
raised by the Plaintiffs in this proceeding to support
their contention that the permit was improperly issued.
Those matters include the intervening road between
Route 460 and Mercer Mall, known as the Mall Road,
the legality of the on-site Mercer Mall sign, and the
distance between the proposed sign and the Mercer
Mall sign.

4, Outdoor advertising is regulated in this State by
West Virginia Code §17-22-1, et seq. and




the Department's Rules and Regulations. Section
15 governs applications and permits for outdoor signs.
b

5. Section 15 dces not provide for any notice to the
general public or those directly affected by the preposed
sign regarding the pending application nor does it provide
any opportunity for opponents to appear and oppose
the permit. Plaintiffs did not have notice of the
Defendant's application before the Department nor
an oppertunity to appear and cbject to the application.

6. Section 15 requires the Department when it refuses
& permit to issue an Order accompanied by findings
of fact and conclusions of law to support its refusal.
The epplicant can then seek judicial review. No such
findings and conclusions are reguired when the permit
is approved nor is there any provision for appealing
such action.

7. West Virginia Code §17-22-1, et seq. and particularly
Section 15 appears tec viclate the due process rights
of the Plaintiffs and the general public.

8. This case should be remeanded to the Department
for a hearing and further consideration. This will
give the Depdrtment an oppeortunity to consider the
matters raised by the Plaintiffs and to make findings
of fact and conclusions of law regarding these &nd
other relevant issues. If the Department's decision
is appealed, its findings and conclusions will enable
this Court to make a more knowing and intelligent
decision regarding the Department's action.

9. Remanding this case to the Department of Highways
for hearing does not interfere with its administrative
responsibilities. On the contrary, remand will give
the Department san opportunity to more fully develop
and address the issues raised by the Plaintiffs and
make findings and conclusions to support its decision.

10. Such hearing will also insure Plaintiffs' procedural
and substantive due process rights.

It is therefore ORDERED and ADJUDGED that this acticn be remanded
to the West Virginia Department of Highways for a full administrative hearing on the
application of the Defendant for a permit to erect an outdoor advertising sign. This
hearing shall be held within thirty (30) days. The hearing shall be recorded and both

parties given an opportunity to fully develop the issues raised in this Court and any




other issues that may bear on the propriety of the Defendant’s application for 2 permit.
Within thirty (30) days of the hearing the Department shail enter an Adminisirative
Order regarding its decision on the Defendant's application for a permit. The Order
shall include specific findings of fact and conclusicns of law. Either party may file
a Notice with this Court of an appeal of the action of the Department of Highways
which appeal shall include a record of the proceedings before the Department of
Highways., Any notice of appeal shall also be sent to the Department who may
barticipate in this proceedings.

It is further ORDERED 2and ADJUDGED that any decision on the
nuisance complaint of the Plaintiffs shall be deferred pending the action of the
Department of Highways on the remand and any appeal of that Department’s ruling
with this Court,

To all of which action adverse tc them, the parties object.

A certified copy of this Order shall be sent to William Ritchie,
Commissicner, West Virginia Depsartment of Highways, Charleston, West Virginia,
by return receipt requested mail. A copy of this Order shall be sent to counsel of
record. : —

This action shall remain on the docket of this Court pending the hearing
befere the Department of Highways and any appeal from its Administrative Order.

Dated this the 27th day of July, 1987.

ENTER:

e K a0

7 JUDGE JOHN R. FIWAZIER




IN THE CIRCULIT COURT OF MERCER COUNTY, WEST VIRGINIA

.
X

DAN R. BOWMAN and

DORIS E. BOWMAN PLAINTIFFS
V. CIVIL ACTION NO. 87-C-355-F NOTED CIvit DOCKET
SEP 22 1987
ACKEN SIGNS INC. - WILMA F. GRUBB
a Corporation, ’ m{;@gggggﬁﬁ#RT

GAP ASSCCIATES, a General Partnership,
ANIL B, AGERWAL, D, PATNIK and
G.S.R. GUPTA, individuals DEFENDANTS
ORDER

This day came counsel for the Plaintiff's above named
and tendered and asked leave to file their Petition in this case
seeking to have William S. Ritchie, Jr., held in contempt of
court for his failure to abide by the the terms and conditions of
the Order heretofore entered in this case and which said Petition
being found proper in all respects is accordingly Ordered filed,

A hearing on the matters contained in the Petition is
Odered held on the 9th day of October, 1987 at 1:00 p.m. and the
said William S. Ritchie, Jr. is hereby Ordered to appear before
this Court and show cause, if any he can, why he should not be
adjudged in contempt of this Court for his failure to abide by
those requirements contained in the previous Order of this Court
entered on August 3, 1987.

A certified copy of this Order served upon the

Secretary of State and upon the said William S. Ritchie, Jr.




shall constitute sufficient notice of this hearing.

LY
LY

ENTER:

ORDER @( /\74//’;&9{/}«/

o~ JUDGE (=




IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRT;M;A_
.‘ NOTED Gi.1: ij
DAN R. BOWMAN and OCT i3 1887
DORIS E. BOWMAN, I
ML R .
PLAINTIFFS, CLin, 0 -
veo CIVIL ACTION RO — ~———~

§7-C-355-F

ACKEN SIGNS, INC.,
a corporation. et al.,

DEFENDANTS.

ORDER

This day came William §. Ritchie, Jr., West Virginia
Commissioner of Highways on his motion, previocusly filed
herein, to intervene, pursuant to W.Va. R.C.P., Rule 24(a), in
order to protect the interests of the West Virginia Department
of Highways as those interests may appear in the premises.

These being no objection thereto., and if appearing
that the movement may intervene of right, it is hereby Adjudged
and Ordered that William S. Ritchie, Jr., West Virginia
Commissioner of Highways if hereby made an additional party
defendant in the above styled action, and that his name shall
hereinafter be added to the styled of this actiocn. .

It is further Adjudged and Ordered that the Petition
For Rule To Show Cause filed by the Plaintiffs herein and the
Order granting the aforesaid rule is hereby dismissed from the

docket of this court.

Enter this ? day &d/ﬁéﬁf . 1987.

SR AT e

Judge




Gt G g

Anthony G. Halkias

Director, Legal Division

West Virginia Department of Highways
190C Washington Street, East
Charleston, West Virginia 25305

Robeyt F. Bible
Attorney at Law
West Virginia Department of Highways

1500 Washingten Street, East
Charleston, West Virginia 25305

Reviewed and Approved by:

Attorney at Law
1517 North Walker Street
Princeton, West Virginia 24740

Box 529
est Virginia 24701-052%




{L [ RV I A duv-wwi

\ AFR 8 1St

CLEEXK CIRZUIT Ju o

!
WILMA F. @r-\ta“;m [
"‘ b
IN QHE CIRCULT COURT OF MERCER COUNTY, WEST Tgcfﬁ ! 1

DAN R, BOWMAN and
DORIS E, BOWMAN, Plaintiffs,

vs. CIVIL ACTICON NO, 87-C-355-F

ACKEN SIGNE, INC., a corpcraticn,
GAP ASSOCIATES, a General
Partnership, ANIL B, AGERWAL,
D. PATNIK and G.S.R. GUPTA,
individuals, WILLIAM 5. RITCHIE,
Commissioner of the West Virginia
Department of Highways, Defendants.
QRDER
On February 16, 1988, came all parties, by counsel,
to a status conference previously scheduled by the Court.
The purpose of the status conference was to review
the report, findings, conclusion and decision of James B.
Bartlett, Hearing Examiner, which report, findings, cenclusiocn
and decision are hereto attached and made a part hereof and
are ORDERED to be made a part ¢of the record in this matter.
After a discussion of the Hearing Examiner's findings,
other preceedings held in this matter, and the position cof the
parties, the Court determined that sufficient evidence has
been presented and CRDERED that no further evidence shalli be
taken. All evidence presented in this matter to date, including
hearings before the Court and before the said Hearing Examiner,

are ORDERED and made a part of the record of this case.

Ed Wiley advised that it was the position of plain-

Hudcing, CouLLInG,

Briwstir, Mornous

tiffs that they have been denied property rights in that a

& Cascmon
ATTORNETS AT LAW

BLUEFIELD, W. VA,
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ATTORNEYS AT LAW

BLUEFRIELD, W. VA,

sign cannct be placed on their property and they cannot use

their prdperty as they desire if the ogutdoor display is
allowed to be built on the GAP property. They challenge the
constitutional right of the Department of Highways in its
regulation in issuing a permit for outdoor advertising signs.
Plaintiffs move to file a Brief supporting their position and
challenging the constitutionality of the Department of
Highways' regulations which motion was opposed by defendants
and which motion was granted by the Court, Plaintiffs had
until March 8, 1988, to file their Brief in suppert of their
motion, to which Brief defendants were required to file a
response on or before March 25, 1988. The Court ordered a
decision conference for 3:00 p.m. on April 18, 1988, at which
time the Court would render its decision and hear any further
arguments of counsel.

Plaintiffs withdrew their Petitions for review

served on January 30, 1988.

/8 ‘ /Z/Am/ |

4’ John R. Frazier, Jqué

o

Atﬁorney’for Plg}htlffs

[ ]

rney fendant Acken Signs, Inc.

/

I/ -
Att?&ﬁej for Department of Highwgys
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A F. GRUBB , , mmemn i
ni b2 IN HE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA
ol

DAN R. BOWMAN and
DORIS E. BOWMAN, Plaintiffs,

v, CIVIL ACTION NO, 87-C-353~-F

ACKEN SIGNS, INC., a corporation,

GAP ASSCCIATES, a General

partnership, ANIL B, AGERWAL,

. PATNIK and G.S.R. GUPTA,

individuals, WILLIAM S. RITCHIE,

COMMISSIONER OF THE WEST VIRGINIA

DEPARTMENT OF HIGHWAY, , Defendants.

QRDER

On the 18th and 25th days of April, 1988, hearings

were held in this matter to allow ccunsel to make oral arguments
in suppert of their positicons on the issues presented in this
case. After all counsel had completed their arguments, this
Court issued a ruling on the constitutionality of the West
Virginia Outdoor Advertising regulations and ordered that
counsel for plaintiffs prepare the Crder reflecting that
ruling. The Court further ruled on the legality of defendant
Acken Signs, Inc.'s outdoor advertising Permit Neo. 015-466
issued by the West Virginia Department of Highways and
plaintiffs' common law claim that ereciion of the proposed
outdoor advertising sign on property adjacent to theirs would
constitute a nuisance. This Order reflects the Court's ruling
cn the latter issues.

Upcon evidence adduced at the various hearings held

HuoGiNg, COULLING,

Brewsten, Mornous

in this matter, pleading, brief, and oral arguments, the Court

& CaMmeroN
ATTORNEYS AT LAW

BLUEFIELD, W. VA, hereby finds that plaintiffs have constructed a residence cn
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their real estate at issue in this action along with a
L]

A
nonattached garage which houses a cabinet shop cut of which

plaintiff Dan Bowman sells and manufactures cabinets and

related wooden products on a part-time basis, that plaintiffs
have had their property for sale as commercial type property,
that Mercer Mall containing 30 or more businesses is located
immediately across the rdad from plaintiffs' property, that
the property and house located next to plaintiffs' property
owned by GAP Associates (GAP) is rented, that GAP signed a
lease with Acken Signs, Inc., (Acken) for the location of an
outdoor advertising sign structure, that the area in guestion
is a commercial area, although plaintiffs reside in the area
and there are other residences in the vicinity; that defendant
Acken has incorporated the latest in engineering and safety
with regards tc the design and materials of the outdcor
advertising sign which is proposed to be erected; that as a
result of such engineering and design, nc danger to life and
limb exists to plaintiffs or others; that because the real
estate is commercial in nature, nc diminution in property
value shall be sustained by plaintiffs upon the erection cf
the proposed outdoor advertising sign; that the erection of
the proposed advertising sign will not devalue plaintiffs’
property as a ccmmercial property; that erection of the
proposed outdoor advertising sign will not interfere with
plaintiffs' everyday use of their property; that the outdcor
sign's lighting devices may cast light upcn piaintiffs!

property, and the Court will reserve its ruling on that
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1

mited issue .until the permitted advertising sign is
construcéed in accordance with this Order; that this Court
believes it is in the best interest of justice that the sign
be placed at the farthest allowable location from the Bowman
property line; that for all the above reasons and for such
other facts as appear of record and introduced into evidence
at the various hearings held in this matter, the Ccourt finds
that the proposed outdoor advertising sign will not constitute
a nuisance; but, that it is in the interests of justice for
the Court to attempt to accommodate the respective interests
of the parties to this suit as much as practicable.

Therefore, it is hereby ORDERED and ADJUDGED that
Acken will be allowed to erect the preopcsed permitted outdocr
advertising sign on the property of GAP Asscciates; that
Permit No. (015-466 1is a wvalidly issued and existing permit for
erection of an outdoor advertising sign; that the sign will
not be erected at the originally permitted location on the GAP
Associates property but rather the sign shall be erected on
the said property at the farthest location from the boundary
line of plaintiffs' property allowed by the rules and regula-
tions of the West Virginia Department of Highways; that to the
extent necessary, the permit issued by the West Virginia
Department ¢f Highways is hereby modified so as to allow
erection of the proposed advertising sign in accordance with
this ruling; that Acken will not be reguired to make any
further application or reguest to the West Virginia Department

of Highways for such erection except a new survey will be
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provided; that the Court reserves ruling on how late at night

Acken will be permitted to illuminate the outdoor advertising
sign until the effect of such illumination upon plaintiffs'
property can be examined and determined by this Court; that
plaintiffs are released from their bond and the Clerk of Court
is ordered tc¢ refund same to plaintiffs and are further not
reguired to reimburse Acken for delay in erecting the proposed
advertising sign; and, that the costs of this proceeding are
to be divided egually between Acken, plaintiffs, and the West
Virginia Department of Highways. Plaintiffs and defendants
object and take exception to the respective porticns of the
Court's ruling which are contrary to the legal pcsitions taken

by those parties. ~
) 4 /"é
ENTER: This day of June, 1988.

ﬂ/// << / //aau/;

Judge

PREPARED BY:

ry J. neron, attorney for Acken Signs, Inc,

AFPROVED T0 FO

-




IN ™E CIRCUIT CORT OF MERCER COUNTY, WEST VIRGINIA

DAN R. BOQMAN end DORIS E. BOWAN

PLAINTIFFS
V. “ ’ CIVIL ACTICN NO.87-C-355-F .
AXEN SIGN INC., a Corparation, , NOTED CIVIL DOCKET
GAP ASSOCTATES, a Gengral
Partnersiip, ANIL B, AGERWAL, MAY 2 1989
D, PATNIX and G.S.R. GUPTA,
individuals, WILLIAM S. RIIGHIE, WILI A F. GRUEB
Canmssioner of the West Virginia . [ CLE&S.Erﬂ:J_?_v_cuirl COURT
Department of Highways, _ MERCER COUNTY

DEFENDANTS
SUPPLRVENTAL CRDER

This matter cae on the 18th day of April, 1968 and the 25th day of Apl, 1988, having
mreviously been set for firther hearing by the Court and thereupon appeared the Plaintiff by counsel,
Edwin B, Wiley, and there appeared the Defendant, Acken Sign, Inc., by it's caunsel, Jerry Cameron and
David Rersey and the Defendant, William S, Ritchle, Commissioner, by his counsel, Robert Bible..

Thereupen the Comrt after listening to statements of camsel, having heard extensive evidence
in this metter an other occasions, having reviewed the riefs of the respective parties, a review of the
pleadings filed herein and all other matters caming to the attention of the Court finds in part as
fallows: .=

1, The cxrent rules and regulations of the Commissioner entitled "Rules and Regulations for
Outdoor Advertising on the State Highway Svster' designated as 157 CR 6~7 are unconstitutionzl in part
as follows:

(a) The Rules and Regulations fail to afford public motice and opportumity for the general
public to be heard on the issue of the issuance of the permit to erect and license to maintain an cutdoor
advertising sign.

(b) The Rules and Regulations fail to define with perticularity "camercial end indusirial
activities necessary to meet the definition contained in 157 CR 6-7.2(1) of "Unzoned Comercial or




Industrial Area" =nd such failure to adequately define such activities constitute vagueness and smbigiz v
to suwch an extent a5 to render the definition contzined therein subject to individuel and improper
interpretation and not within the stated intent of the statutes and regulations applicable to cutdoor
advertising,

2, To the extent that the Flaintiffs have alleged that the other portions of the rules end
regulations are unconstitutional for varicus reasons the Comt finds such arguments are without merit.

Based upon the foregoing findings of fact the Court does hereby ADJUIE, OKDER AND DECREE as
folicms:

The Defendant, William S. Ritchie, Commissioner of the West Virginia Department of Highways, or
his lawful siccessor shall immediately take such steps as are necessary to the correct the constitutional
infirmties as are specified above by the enactment of suwch rules and regulations as are necessary to
afford general notdce to the public of the permit application to afford those persons who may be
adversely affected thereby a meaningful hearing and opportunity to be heard mrior to such issuance and
possible licensime of an outdoor advertiging permit and to properly define business or industrizl
activity which would meke a geographical area includable as a commercial or industrial ares.

Mm@@lrmﬁommt&d@@soﬁﬂﬁsm&tfamfwﬂmnﬂi@sr&eﬁw,

CRDER:




IN THE CIRCLUIT COURT OF MERCER COUNTY, WEST VIRGINIA.

DAN R. BOMMAN, PLAINTIFF,
VS: CIVIL ACTION NO, 87-C-355-F
ACKEN SIGNS, DEFENDANT.
No T I CE | NOTED CIVIL DOCKET
TO: Edwin B. Wiley an
Attorney at Law JUN 25 1889
1500 North Walker Street
VWiLMA F. GRUZB
Princeton, West Virginia 24740 GLEh R ﬂLwF&LRT
MERCES COLUNTY

Jerry }. Cameron
Attorney at Law
Hudgins, Coulling, Brewster, Morhous & Cameron

P. O Box 529
Bluefield, West Virginia 24701
Robert F. Bible
Attorney, Legal Division
West Virginia Department of Highways
State Capitol Complex
Building Five
Charleston, West Virginia 23305
Please be advised that a hearing will be held
before the undersigned Judge on Friday, June 30, 1989 at
2:00 p.m. for the following matters:
1. Entry of an Order relative to the last hearing
in this matter.
2. Consideration of a supplemental order
temporarily enjoining the Department of Highways
from issuing any further permits for outdoor
advertising signs pending filing and operation of

new regulations 1in accordance with the Court's

previous Orders.




3. ;knd for such other related matters,
Dated this the 23rd day of June, 1988, e
/

~
{ '/wé/ / \//‘6

JUDGE JOAN R. FRAZIER

‘4/6’4“—«/
v




IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA

1

DAN R. BOWMAN and
DORIS M. BOWMAN

Plaintiffs,.

v CIVIL ACTION NO. 87-C-355-F v

ACKEN SIGN, INC. a corpeoration .

et al and WILLIAM S. RITCHIE, NOTED CIVIL DOCKET

Commissioner of the West Virginia

Department of Highways, JUN 30 1989

WILMAF. @
Defendants. UERKcmcwrggi%B
MERCER COUNTY

SECOND SUPPLEMENTAL CRDER = e

This matter came on the lst day of May, 1989, having
previously been set for further hearing by the Court, for a
status conference and related matters by the Court's letter
dated April 18, 1989, and thereupon appeared the plaintiffs by
their counsel, Edwin B. Wiley, and appeared the defendant,
Qutdcor East, L.P., successor in interest to Acken Sign, Inc.,.
by their counsel, Jerry Camercon, and appeared the defendant,
Fred VanKirk, Acting Commissiconer c¢f the West Virginia
Department of Highways, successor in interest to William S.
Ritchlie, by his ccunsel, Robert F. Bible.

Thereupon, the Court after extensive discussion with the
counsel present, and after review ¢f the proposed revised
"Rules and Regulations for Outdoor Advertising on the State
Highway System" {Exhibit A) (hereinafter "Outdoor Advertising
Regulations"} required by the Court's order pursuant to the
previous hearings held on April 18, 1988 and April 25, 1988,

found that the proposed rules did not meet all of the




requirements set forth in the previous orders in this matter, -

W“‘:/-:U-Mf\ > A /‘/’}"S‘d«\/‘ - S . | (-)'-1 ’__?"_;/,‘,,,11 (__ ot
P and after further dgscﬁ%51on W1t? ou sel,Athé Ceurt finds that
’#\7}/ e Yown Lyt otnds ) jaid C ”-rj‘iv"(?)

the second proposed revised Outdoor Advertising Regulations
/ (Exhibiﬁ %3425 Eevised by and agreed to by all counsel, except
for the objections and exceptions set forth hereinafter, do
comply with the Court's prilor rulings regarding notice and
public hearing and regarding the definitioen of "industrial and
commercial areas."
Based upon the feoregoing, the Court does hereby Adjudge,
Order and Decree as follows:
_ That the second proposed revised Outdoor Advertising
6%?6P) Regulations (Exhibit %3“%5 filed forthwith by the West Virginia
Commissioner of Highways with the Office of the Secretary of
state and the Legislative Rule Making Review Committee as
proposed emergency rules in accordance with the procedures set
forth in the W.Va., Administrative Procedures Act, W. Va. Code
§Z9A-3-15, The Court specifically finds that its earlier
rulings regarding the partial unconstitutionality of the
existing rules and regulations constitute the facts and
circumstances of the emergency required to be stated in filing
the emergency rules, as set forth in the aforesaid W.Va. Ccde
§29A-3-15. The Court hereby notes and overrules the Cbjection
and Exception of the Defendants to this portion of the Court's
ruling.
The Court does hereby further Adjudge, Order and Decree

that the West Virginia Commissioner of Highways shall forthwith




_ proceed to promulgate the second ifﬁ%ﬁsed revised outdoor
:a(f/ Advertising Re%ulatlons (Exnhibit BS as legislative rules
pursuant to the procedures set forth in W.Va. Code §29A-3-1 et
seq.

The Court does hereby further Adjudge, COrder énd Decree
that the West Virginia Commissioner of Highways shall forthwith
forward a copy of thiygifond proposed Qutdoor Advertising
j}f@’ Regulations (Exhlblt BS t¢ the appropriate cfficials of the

Federal Highway Administration (FHWA) and seek the concurrence
of the FHWA to the aforementioned second proposed Qutdoor
Advertising Regulations.

It is further Adjudged, ©Ordered and Decreed that the W.Va.
Commissioner of Highways.shall file with the Court hLis

affidavit and supporting exhibits showing that the actions

42 Corst
requ1red herein have been azcompllshed";Ziwh&eh—:jizzzh%s

Enter this f;(? day of ‘://Lfﬂfdfif. 1989.

Prepared

WV D partment of Highways

Revie ?/
Lt e 4;;Vi;4¢¢§7
Edwyﬁ B, Wiley squire

,,—#j;_‘ (BT AIA

Tdrizfsﬁmeron.'Esquire
-3
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MEMORANDUM

TQ: THE EONORABLE KEN HECHLER,
Secretary of State of West Virginia
Administrative Law Division

FROM: WEST VIRGINIA OUTDOOR ADVERTISING
ASSOCIATION, An Unincorporated
Assocaiticon

DATE: JuLry 28, 1989

MEMORANDUM OF THE WEST VIRGINIZA OUTDCOR ADVERTISING
ASSQOCIATION IN OPPOSITION TO EMERGENCY RULE

Gregory A. Morgan, Esquirs
Counsel for West Virginia Outdoor
Advertising Asscciation, aAn
Unincorporated Association

Suite One, Schreath Building
Clarksburg, West Virginia 26301
Telephcne: {304) 624~-5687

¥OUNG, MORGAN & CANN
Of Counsel
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MEMORANDUMH

TO: . THEZ HONORABLE KEN HECHLER,
Secretary cof State of West Virginia
administrative Law Division

FROM: WEST VIRGINIA OUTDOCR ADVERTISING ASSOCIATION,
An Unincorporated Association
DATE : JULY 28, 1989 '
RE: MEMORANDUM OF THE WEST VIRGINIA QUTDQOOR ADVERTISING

ASSOCIATION IN OPPCSITION TO EMERGENCY RULE

The West Virginia QOutdocr Advertising Associaticon, =an
Unincorpcrated Association ("Association"), submits this ¥emorandum
at the reaguest of representatives of The Honorable Xen EHechler,
Secretary of State of the State cf West Virginia, and pursuant te
West Virginia Code § 29A-3-15a{c). This Memorandum s«ts forth ¢
Association's position with respect to certain "Emergsncy Amnndm 2N
To An Existing Rule" filed with the administrative Law Di- i
the Secretary of State's office by the Department cf Tra
Division of Highways ("D.0O.H.") ., on July 14, 1%8%. The r
to Series VI of the Adminis ura_Lve Regs. 17-2A,

G

}..l

’J
{n

i

O
S
30 (1

The emergency rule amends several arezs oI Seriss VI.
Among those are to the definition of "Unzoned Commercizl or Lndus-
tria Area" found in Secrtien 7. Certain criteria navs Dbeen
established to determine whether cor not any particular business oan
be considered & "viable commercial or industrial' activity for +the
purposes of the sign placement. In Secition 8 amendments have been
made with respect to the definition c¢f salvage vards. The
Assoclation has no guarrel with the these amendments, and, in fact,
fully suppcrts the strengthening <f the "unzoned commerclal and
industrial activity" definition and the addition of the "viability"
concepts., The amendments to the regulations rsspecting salvage yaxds

have no application to the industry.

The amendments to Section 7.5, entitled "Permits EReguired"
are, however, of great concern to the Asscoclaticn, attached hereto
and designated as Exhibit "1." The emergency rule reguires, fcr the
first time, the public advertisement (by publication}) of the
aoplfcatio for a permit %¢ construct, erect, operate, usa, or
maintain an outdocor advertising 5lgn The expense o be borne by the
2pplicant also included are provisions allowing any perscon claiming
0 be affegcted by the proposed sign to reguest s public hearing prior
to the issuance of the permit; for the notice of hearing and the
procedure for “hearings +to be held by the D.O.H. and f£for the
assessment of the cost of such hearings upon. the parties.




D
x]
O
[
o
8
3
g

The Agsociation helleves that these ameandments, adopt
means c¢f the emergency rule, ars _napDrO“rlat: and improper unde
standards set forth in W. Va. Code § 29A-2-15, and must be disap-

proved by the Secretary of State. Section 7.5 Suoula be disapproved
for twe (2) of the three (2) reasons provided for in W. Va. Code §
29A-3~15a(b). First, the Division of Highways has exceeded the scope
of its statutory authority and, secondly, no emergency exists o
support. the emergency rule. -These matters will be addressed sep-
arately. E ' )

ed
r
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THE AMENDMENT TO SECTICN 7.5 AS SET FORTH IN THE
MUST BE DISAPPROVED

b
2
o]
s
G
[R]
2
)
29
WO
[
L*l
O]

=4

The notice and hearing provisions excesd the scope of
the statute,

The authorizing statute for Secticon 7.5 of Series VI is W,
Va. Code § 17-22-15, a copy <f which is attached herato, designated

ag Exhibit "1." The authorizing section specifies in detail the
process by which a licensed outdoor advertising operator must obtain
a permit %o erect a sign. Subsection (a) preovides that o perscn
shall construct, erxect, operate, use ... any zdvertising sign,

display cr device without £first obtaining a permit therefor from thz

Commissioner and paying the annual fee."

Subsecticn (b) detalls the contents o©f the permit, thes
amount ¢f the annual fee,rrne_gggcedu*e to be followed upon the ewnht
of a dznizl by the Commissioner of the permit; requires that June
30th be the expiraticn date of all permits; and, certain other
matters, Subsection (b) zalso protects the lessor of the sign
location property by specifically requiring that "each application
shall be accompanied by an affidavit of the applicant or his agent
that the owner or other person in contrsl or possessicn of the real
property upcen which advertising sign, display, or device is to be
constructed, erected, operaztead, used or mnmalntained, has consentad
thereto."

Subsection (e} sets forth detailed procedures £or the
revocation of the rermit. :

Subsection (£) provides for nondiscreticnary Judicial
review of any decision by the Commissioner (now the Divisicn Director
of the Division of Highways) for the refusal to grant or revoking a
permit' and gives the Appellant three (3} options for venue, beln
(1) the county where the operator's principal place of business 1
located, (2! the county in which the sign is to be lccated, and (3
Kanawha County. ’

s
)
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ApaT;siﬁ of Section 7.5 of the emergency rule reveals Its
virtual complete d srec=ra for the statutcry procedure enacted by W,
Va. Code § 17-22-13, It imposes procedurses, including the procvision
cf a publisned phbll” notice, at the gperator’s expense, a publig
comment pericd, and the discretionary holding of a public hearing cn
the 1ssue of the grant or denial of the requ;rea cermit, which
hearing may be requested by any person who claims to be affzcted D
the proposed sign,” which are not found in the szatue and are outside

the scope of autheority granted in W. Va. Code § 17-22-15, r, ZIer
that matter, anyvwhere else in Article 22, nor are they anywhere to be
found in the federal counterparit to Article 22, which is Becticon 131
of Title 23 of the United States Code {(see Exhibit "I"), The publica-
tion requirement and the gpening of ths permit process to v*fgua”fy
evervone in the world are matters completely ocutside th2 standards
set by the statute. There 1is nc language whatsoever in the secticn
which requires these . additional hurdens on licensed outdoor
operators, Ls there any shown any language £from which thesa
recgulirements can be necessarily inferred. The Assoc*a;ion respaech-
fully submits that the D.0O.H. is without power to unilaterally irpocse
these additional burdens in the absence cf specific statutory
authority.

t

Perhaps the most glaring defect 1in Section 7.5 1is tne
provision for judicial review contained therein which is 1 iirect
conflict with the provisicns of W, Va. Code § 17-Z2-15.

As noted above, the Code section provides that sons
adversely affected by an Order made and entered by the Commissioner
(now the Division Administrator) refusing to grant or revoking 4
permit is entitled to judicial review therecf." (Zmphasis supplied.)
The section provides three (3) venue optlons. Section 7.3 as set
forth in the emergency rule, completely disregards the chvious legis-
lative intent and is a blatant attempt tc rewrits the statute. TIn
Section 7.5, judicial review is provided as Zollows:

"Any party adversely affected by the final
decisicn of the Division Administration may apply
for judicial review <+through application fcr =a
Writ of Certiorari, £o the ircuit Court of

Kanawha County. {Emphasis supplied.)

The section is in direct conflict with the statutory pro-
vision on +three (3) counts. First, the Ccde secticon makes review
mandatory and nondiscretionary. That is, if a decision is appealed,
the Court is reguired +o review the decisicorn. The emergency rule
meralv allows an application for a Writ cf Certiorari, thus making
the hearing of the appeal a matter of the Court's discretien. The
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lice between *“he statute and the rule operates te invalidate the
as a matter of law and should clearlyv be disapproved.

Secondly, Section 7.5 wculd allow the application to be
made only to Kanawha County, noet, as the statute allows, o elther
the county which is the principal place of business of the appilicant
or to the county in which the proposed sign 1s to be located., Thus,
the emergesncy rule directly contradicts and restricts an aggrieved
party's right to judicial review in his chosen forum as permitted by
law. ’

Thirdly, the provision allowing any "party" to appeal, when
considered in conijunction with the public comment, ncotice and hearing
provisions of the amendments to Secticon 7.5, allows applications for
iudicial review by persons who are not real parties in interest in

the issuance of the permit. The former regulatiocn made the permic
application subject to the consent of the affscted landowner {See W.
Va, Cods § 7=22~15[bl}. The new regulation will allow delayving
litigation by anyone who, ~Ior any reason, opposses outdoor advers
tising. This is in diresct ‘conflict with the stated Ilegislative
interest of Arzicle 22 of Chapter 17. The Code which states as
Sl . . -

follows:

-
1

"The legislature hereby finds and declarss:
{(a) That ocutdeor advertising is a legitimate,
commercial use of private property adjacent to
roads and highways; (b) that ocutdoor advertising
ig an integral part of the business and markesting
functicn &nd an established segment oI the
national economy which serves to promote and
protect private investments in commerce and
industry; (c) that the erection and maintenance
of outdoor advertisin signs, displays, and
devices in areas adjacent to federal-aid
interstate and primary highways should be regu-
lated in order to protect the public investment
in such highways, to promote the recreational
value of public travel, to preserve natural
beauty, and to promote the reasonable, orderiy
and effective display or such signs, displays and
devices. ’ )

The legislature further finds and declares
that £fiscal actualities reflect that the people
of the State of West Virginia would suffer
egonomicaliy 1f the State failed to participate
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fully 1n the allgcaticn and apporitionment of
federal-aid hignway funds, more specifically that
a reducticon in faderal-zid highway Iunds would
necessitate increased local taxation to support

and mailntain the state rpad prcocgram and system,
ané that it is the intenticn of this bill, amcng
other things, to preovide a statutory basis for
regulation of outdeoor advertising consistent with
the public policy relating to areas adjacant o
federal-ald interstate and primary hLighways
declared by the Congress of the United States, in
Title 23, United States Code, and that the econ-
omic benefit resulting from full participaticon in
the faderal highway program would constitute 5

benefit to the community as a whole. (1967, 2.

177.0"

The Divisien ¢f Highways has detoured far oIff 1tz regulza-
tory rignht of way in the filing ¢f Section 7.5. It has impcsa2d
cogtly and time-consuming burdens not contemplated nor authorized by
the authorizing law,. It further purports to rewrite and substanti-~
ally restrict the rights cf persons aggrieved by a D.O.H. decisicon o

! 1l =zn &

appeal 1t, and to restrict the forum in which the appea e
heard. Ali of these amenamerts are rompletely beyon ha 2 of.
this agency's legal authority, especially in ligh t ot the fact that
there has been no change, modification or amendment in ths
contrglling statutcry provisions since 1967, The amendments Lo
Section 7.5 implemented by means of the emergency rule sheculd be
immediately disappreved.

B. The facts and circumstances stated in the emergenzy
rule do not state the existence of an emergency as
defined by the Administrative Frocedures Act,

The Secretary of State 1s assigned *tne legal duty -

proving emergency rules when he determines that there ls nc ex i

emergency to Jjustify the promulgation of the emergency rule, Y

Code § Z%a-3-15a(b)(2]. In crder to ald the Secretary of Starte

the performance of this duty, the Administrative Procedures

(hereinafter "A.P.A.") requires that the agency must file a stat

of the facts and circumstances constituting the emergency, W

Code § 23A-3-15{a), copies of which are attached hersto as Exhibit

114'"
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In accordance with this reguirement the feollowing statement
was filed with the emergency ruls on July 13, 1388:
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"THE FACIS AWD CIRCUMSTABNCES CONSTITUTING THE

EMERGENCY ARZ AS FOLLCOWS:

The c¢ircumstances for £iling +this Emexgency
stem from the degcision made by Judge John R,
ier, Circuit Ceourt of Mercer County, W
nia, in Civil Acticn 87-C-355-F cn June
. - As stated in the Second Supplemental 0Ord
he June 30, 1989 proceedings by the Ccurt, 'The
Court spegifically finds that its earlier rulings
regarding the partial unconstituticnality of the
exlisting rules and regulations constitute the facts
and cilrcumstances of the emergency reguired to be
stated in filing the emergency rules, as set IZorxrth

Gy D
M < in
('t

o~

in the aforesaid W.Va. Coce §29A-3-15.°7

The Cour+ alsc ruled that these revisgsions be filed
forthwith by the Commissicner of Highways &s pro-
as

posed emergency rules with your office a3 well
with the Legislative Rule Making Review Committese.
A copy of the June 30, 1985 Second Supplemental
Oorder <f the referenced <case is attached.”
(Emphasis in the original.}

The emergency which is said to. justify the rule

is the

issuance of the order of the Circuit Court of Mercer County, West
No other Zfacts or circumstances nave been cited or pre-

Virginia.

sented.

foliows:

The &2.P.A., defines ‘'emergency” in subsection

"{g) For the purposes of this section, an
emergency exXists when the promulgation of a rule is
necessary <for the Immediate preservation ¢i the
public peace, health, safety or welfare or is
necessary to comply with a time limitation
established by this cocde or by a federal statute
regulation or to prevent substantial harm to ¢
public interest. {1982, <, 121; 1985, «=. 15
1986, ¢. 97; 19887, cc. 73, 76.}

-
L

Lo 0
~ (D

As 1s apparant, the A.P.A, definition dces not

(g} as

inciude

orders of dCourts. Further, +the D.0.E. states no other ZIfacts or
circumstances which allege any threat tc the public peace,
safety or welfare which the promulgaticn of this rule is necessary to

health,
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prevent, nor that there I1s any time limit imposed by the Code cr v
any federal statute or regulat:ien nor that. any substantzal harm
exists to the public intersst. The terms of tha A,P.A, definmition
are plain and unambiguous. No circumstances or state of facts Raive
been ~ presented by the Department of Transoortation, Highws
Division, whilh satisfy the statutory definition of "emergency."
Secretary of State must, therefore, under terms of the procedure
established by the A.P.A., disapprove the emergency rule because of
the clear lack of the existence of an emergency, and the failure of
the D.0.H. to any facts which support the existence of an g@mergancy
as defined by the A.P.A.

[

The promulgation of the emergency rule makes nc change in
the law which purports to redress any imminent threat, nor is there
any amendment that cannot wait for consideration in the normal ccourse
2

£ affairs. The onl "emergency"  is that created by +the Circuit
uudgE. N
That there 1s, in fact, no existing emergency, and that the
Judge's declaration of the emergency 1s a sham, can be sesr from tne
prograess ¢f Civil Action No, B87-C-355-F. This matter was initiated
in 1887, and tried almost a vear age. The Circuit Cour< has been
supexvising the revision of the regulations for over a year, and has,
at least temporarily, accomplished their promulgation in the Form of
the emergency rule by means by the expedient of ordering the D.O.H

to file the rule. By doing so, Judge Frazier has oversteprsd
authority, since the A.P.A. provides that it is the agency itse
which must find the existence of an emergency, not any ocutside
third party authority, even if judicial. The acceptance of Judge
Frazier's autherity to finéd the existence of an emergency by the
refusal of the Secretary of State to disapprove the emergency rule
would violate the separation of powers provisions found in Article V
of the West Virginia Constitution, which states in part, "the
Legislative, Executive and Judicial Departments shall be separate and
distinct, so that neither shall exercise the powers properiy
belonging to the others...".

-
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In finding and declaring the existence of an emergency,
which is a function and power of the Executive Branch, Judge Frazier
has usurred judicial power in violation of the separation of powers
provisions of the constitution.

It should alsc be noted that in spite of Judge Frazier's
finding that an emergency exists, there has been no eguitable or
injunctive relief ordered by the Court t¢ halt the issuance of new
permits, and, in fact, the sign permit in the case before Judge
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Frazier has been granted and issued. It is clear that the Judge :is
attempting to unilaterally legislate "and regulate <the law 1n this
area to suit himself and in effect expand his county Jurisdictizn
shatewlide. This is_ccompletely improper. The ZIZacts do net Zustify
the emergency and the Secretary, therefcore, has a mandatory lagal
duty to disabprove this emergency rule, Any other decision would
render the A.P,A, meaningless.

CONCLUSION

For the reascns set forth above, the Secretary of State
should disapprove of Section 7.5 of Administrative Regs. 17-2A as
amended by the emergency rule because the amendments exceed the scope
of the agency's statutory authority and because the facts and
circumstances stated do not justify the existence of an emergency as

defined by the A.FP.A.

GxM:zjp
Exhibits Attached




(L7 Crders - A e8Rnigdidndrr/s diviegion
administrator's ocae: cevokgng a chense ehall be _ accompanies
a findings of fact_and conciusions of law upon‘whlcn said crdsc
was made and encered.

.y

J277.4.2 Judigial Review - Any person acdversely
alfected by an order made and enteced by tne £ga AHIEELBAE Y
DLVLS on_ Ad@inisb:atoc is entitled to a judicial rceview as ssct
out in Acticle 22, Chapter L7, of the Code.

7,85/ Permifs Reguired. -- No pecson shall construct

erecy, opecate, uUse, maintaln, or cause or permit teo he
conscructed, ecected, operated, used ¢or maintained any outdcor
advertising slgn,._ display or device without £irst obraining a
permit from the cgmnzgszaﬂeg Division of Highways

Administrator, and paying the annual fee. 1In the case of new
permits., an inspection fee can be chacrged as is deemed necessary
by the DIVYIgidn/KAMIAldrLrdyrss.

Upon receipt of a permit application an applicaticn rumber
shall be assigned by the Divigicn of Highways. The applican:
shall be notified pf the temporary application number and shal
than be ceaulred to publish a class 2 legal advertisement in bhe
newspapec({g serving the area where the preposed cutdoor
adve:tls;nq_g_gn, d’splav or device is preoposed to ba locared,
copy of the cercificate of publication shall be provided to the
Department within ten (10} dayvs of the fipal 4Qub1lcatlon date,

hal
Iy

As a mininmum the advertisement shall include the applicatien
aumber, the location (including ownership of the property upon
which the sign is to be placed) and shall notify the publiic that
comments will be received by the Divisicn ¢f Highways,. Highway
Services Section, until 10 days after the final publication. The
advertisement shall also state ‘that all comments must “include che
specific application number to which they refer.

Any person who ¢laims to be affected by the proposed sign may
subnit written comments to the Division of Highways, Highways
Services Section, and may request a public hearing within cen o
davs of the final publication. Within ten working days of the
close of the comment pericd the Division shall determine whether
to apoprove, deny, or hold a public hearing for said permit.

When the Division determineg that a ppblic hearing is
required it shall notify the person{s) who regquested the

Page 14
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OUTDOOR ADVERTISING § 17-22-158

Editor's nots. — For designation of the of-
fice of atate read commissioner as department
of highways, see § L7-2A-1

§ 17-22-15. Permit required for each sign, etc.; applica-
tions; refusal of permits; expiration and re-
newal; change of advertising copy; revocation;
fee; judicial review.

(a) Except as in this article otherwlse provided, no person shall consiruct,
erect, operats, use, maintain, or cause or permit to be constructed, erected,
operated, used or maintained any advertising sign, display, or device without
first obtaining a permit therefor from the commissioner and paving the an-
nual fee therefor, as herein provided The commissioner shall not isaue such &
permit to any person whe has not obtained the license provided for in section
thirteen [§ 17-22-13] of this article.

(b) A separate applicetion for a permit shall be made for each separate
advertising sign, display, or device, on & form furnished by the commissioner,
which application shall be signed by the applicant or his representative duly
authorized in writing to act for him, and shall deacribe and set forth the size,
shape and the nature of the proposed advertising sign, display, or device, and
its actual or propesed location with sufficient accuracy to enable the commia-
sioner to locate and identify it. Every application shall be accompanied by a
fee of one dollar for each advertising sign, display, or device, which fee shsall
be retained by the commissioner if the permit is issued. Each portion of an
advertising sign upon which a display is posted or exhibited shall constitute a
separate advertising sign for purpoeses of this section. If the permit is refused
the commissioner shall make and enter an order to that effect and shall cause
& copy of such order to be served on such applicant by certified mail, return
receipt requested, and shail refund one half the fee to the applicant. Such
order shall be accompanied by findings of fact and conclusions of law upon
which such order was made and entered. Each application shall be accompa-
med by an affidavit of the applicant or his agent that the owner or other
person in control or possession of the real property upon which such advertls-
ing sign, display, or device is to be constructed, erected, operated, used or
mainteined, has consented thersto. Application shall be made in like manner
for a perrnit to operate, use or maintain any existing advertising sign, display
or device. Permite issued hereunder shall expire on the thirtieth day of June
of each year, and shall not be prorated, and may be renewed upon the pay-
ment of the same fee required to be paid upon application for & permit. No
application shall be required for a renawal of a permit.

(¢} If more than one side of an advertising sign is used for adveriising, a fee
for each such side shall be required. Advertizements sculptured in the round
shall be treated as using three sides,

{d) The holder of a permit shall, during the term therec{, have the right to
change the advertising copy on the structure or sign for which it was fssued
without payment of any additional fee.
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23 LYSCS § 130 Hroa oy ~

tater thar March 31, 1979 Such report shall include the afarmaian
reguired Dy subsection (a) together with the Secretury’s concivsicns and
recommendatens for appropriate legislation.

“(dy There s hereby authorized to be appropriated not 10 2xoesd
350,000 to carry out this section,

CCDE OF FEDERAL REGULATIONS

Reimbursement for cerrain costs related to highway constroction and run-
road work, 23 CFR Part 140, )

Railroad-highway insupance protection; railroad-highway nrojects,
Part 646,

[
[
)
T

CROSS REFERENCES
This section is referred to in 23 USCS §§ 120, 121,

RESEARCH GUIDE

Am Jur:
65 Am Jur 2d, Railroads § 287,

§ 131, Control of cutdoor advertising

(a) The Congress hereby finds and declares that the erection and malnre-
nance of outdoor advertising signs, displays, and devices in areas adjacen:
to the Interstate System and the primary system sheouid be contralled in
order to protect the public investment in such highways, to promote lhe
safety and recreational value of public travel, and to preserve natural
beauty.

{b) Federal-aid highway funds apportioned on or after January |, [9853, o
any State which the Secrestary determines has not made provision for
effective control of the erection and maintenance along the Interstatz
System and the primary sysiem of outdoor advertising signs, displays, and
devices which are within six hundred and sixty feet of the nearest edge of
the right-of-way and visible from the main traveled way of the system, anc
Federal-aid highway funds apportioned on or after January 1, 1975, or
after the expiration of the next regular session of the State legislature,
whichever is later, 10 any State which the Sscretary determines has not
made provision for effective control of the erection and maintenance along
the Interstate Systern and the primary system of those additional cutdoor
advertising signs, displays, and devices which are more than six hundred
and sixty feet off the nearest edge of the right-of-way, located outside of
urban areas, visible from the main traveled way of the system, and erected
with the purpose of their message being read from such main traveled way,
shall be reduced by amounts equal 10 10 per centum of the amounts which
would otherwise be apporticned to such State under section 104 of this
title [23 USCS § 104], until such time as such State shall provide for such
effective control. Any amount which s withheld from apporticnment to
any State nereunder shall be reapportioned to the other States. Whenever
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Funirai-An HIGHW avs 23 LSCS § 13
he determines 1o be in thevablic mterest, the Secretary may suspend,
such periads as he deems recessury, the application of this subsection to 2
State

{en Elfesiive -:omro‘x means "m SUCh $IEnS L115p1ay% or devices after
January 1, D988, I located within six hundre and sizty feet of the right-
of-way and, an o oafter July |, 9.‘?\ or after the expiration of the next
regular sessian of the S‘;h legisiamre, whichever is later, if located beyond
s:x hundred and sixty feet of the right- of-way, located outside of crban
areas, visiple from the main traveled way of the system, and erected with
the purmose of thelr message being read from such main traveled way,
shali, pursuani to this section, be limited to (1) directional and official signs
and notices, which signs and notices shall include, but not be limited to,
signs and notices pertaining to natural wenders, scenic and historical
attraciions, which are required or authorized by law, which shall conform
t¢ national stendards hereby authorized to be promulgated by the Secre-
tary heresunder, which standards shall contain provisions concerning light-
ing, size, number, and spacing of signs, and ‘such ether requirements as
niay be appropriate td implement this section, (2) signs, displays, and
devices advertising the sale or lease of property upon which they are
located, (3} signs, displays, and devices including those which may be
changed at reasonable intervals by elecironic process or by remote control,
advertising activities conducted on the preperty on which they are located,
(4) signs lawfuily in existence on October 22, 1965, determined by the
State, subject to the approval of the Secrstary, to be landmark signs,
including signs on farm structures or natural surfaces, of historic or artistic
significance the preservation of which would be consistent with the pur-
poses of this section, and (3) signs, displays, and devices advertising the
distribution by nonprofit organizations of free coffee to individuals travel-
g on the Intersiate System or the primary system. For the purposes of
this subsection, the term "free coffee” shall include coffee for which «
donation may be made, but s not reguired.

(dy In order to promote the reasonable, orderly and effective display of
outdoor advertising while remaining consistent with the purposes of this
section, signs, displays, and devices whose size, lighting and spacing,
consistent with customary use is to be determined by agreement between
the several States and the Secretary, may be erected and maintained within
six hundred and sixty feet of the nearest edge of the right-of-way within
areas adjacent to the Interstate and primary systems which are zoned
industrial or commercial under authority of State law, or in unzoned
commercial or industrial areas as may be determined by agreement
tetween the several States and the Secretary. The States shall have full
authority under their own zcning laws to zone areas for commercial or
industrial purposes, and the actions of the States in this regard will be
accepted for the purposes of this Act. Whenever a bona fide State, county,
or locai zoning authority has made a determination of customary use, such
determination will be accepted in liew of controls by agreement in the
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:za':r‘.cc:? commcrcm,‘ and uzdustr a' reas w;'h 3 ['“wc ge: rapi w‘ﬁl g
of ‘

and devices ref‘errea t0 in a8 (2] and w13) cf :L.bSLvUU;".
section

] Any swn display, or device lawfully in existerce along the Interstw
System or the Federal-aid prfﬂarv system on September . R
does not contorm to this section shall not be required ‘¢ He removed uny
Julv 1, 1970, Any other sign, cdisplay, or dewvice lawiully c.ec:uc Wiy
doss not conform 1o this section shall not be required 10 be removed ur
the end of the fifth year after it becomes nonconforming.

() The Secretary shall. in consultation with the States, provide w
rizhts-of~way for areas at appropriate distances from intercha;
Interstate System, on which signs, displays, and devicss giving s
mfermation in the interest of the traveling public may be srecie
maintained. The Secretary may also, in consultation with the
provide within the rights-of-way of the primary system for zrezs in v
bluns displays, and devices giving specific information in the interest of

raveling public may be erected and maintained. Such signs shail conforn
zo national standards tc be promulgated by the Secretary.

(g} Just compensation shall be paid upon the removal of any ouides
advertising sign, display, or device lawflly erected under State law -
not permitted under subsection {¢) of this section, whether cr nat ranm
pursuant to or becuuse of this section, The Federal share of such comper
sation shall be 75 per centumi. Such compensation shall he paid for il
following:
(A} The taking from the owner of such sign, display, or device of o
right, title, leasehold, and interest in such sign, display, or device; and
(B) The taking from the owner of the real property an which the sig
display, or device is located, of the right to =rect and mamntam suo
signs, displays, and devices thereomn.

(h) All public lands or regervations of the United States which are adjacen
to any portion of the Interstate System and the primary system shall ©
controlled in accordance with the provisions of this section and tn
nationai standards promulgated by the Secretary.

(1) In order to provide information in the specific interest of the traveiin
public, the State highway departments are authorized te maintain m”ip
and to permit information directories and advertising pamphlets to o
made available a¢t safety rest areas. Subject to the approval of the Secretary
a State 'nay also establish information centers at safety rest areas and othe
travel information systems within the rights-ofiway for the purpose o
inferming the public of places of interest within the State and providing
such other information as a State may consider desirable. The Federa
share of the cost of establishing such an information center or trave

~

information system shall be that which is provided in section 120 [2
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TEOERAL-AID FHICHWAYS 23 USCS § 131

Tghiway project on that Federal-ud system 1o be served
() Any State highway department which has, under this section as in effect
on June 30, 1965, entered into an agreement with the Secretary to control
(e erection and maintenance of cutdoor advertising signs, displays, and
devices in areas adjacent to the Iatersiate System shall be entitled 1o
recelve the bonys payments us set forth in the agreement, but ne such State
mighway depariment shall be entitled o such payments unless the Siate
maintains the control required under such agreemant: Provided, That
mermission by a State 1o erect and maintain information displays whizch
may be changed at reasonable intervals by electronic process or remote
control and which provide public service information or advertise activities
conducted on the property on which they are located shall not be
considered a breach of such agreement or the contrel required ithereunder.
E Such payments shall be paid enly from appropriations made to carry out
this section. The provisions of this subsection shall not be construed te

I

J;’ exempl any State from controlling outdoor advertising as otherwise pro-

% vided in this section,

‘gE (k) Subject to compliance with subsection {g) of this seetion for the

9 payment of just compensation, nothing in this section shall prohibit a State i
e from establishing standards imposing stricter limitations with respect 10 ;
R signs, displays, and devices on the Federal-uid highway systems than those 1

established under this section.

() Not less than sixty days before making a final determination to
withhold funds from a State under subsection (b) of this section, or ic do
so under subsection (b) of section 136 {23 USCS § i36(b)], or with respect
to failing 1o agree 25 to the size, lighting, and spacing of signs, displays,
and devices or as (o unzoned commerciai or industrial areas in which
signs, displays, and devices may be erected and maintained under subsec-
tion (d) of this section, or with respect to failure to approve under
subsection (g) of section 13§ [23 USCS § 136(g)], the Secretary shall give
written notice to the State of his proposed determination and a statement
of the reasons therefor, and during such period shall give the State an
opporiunity for a hearing on such determination. Following such hearing
the Secretary shall issue a written arder setting ferth his final determina-
tion and shall furnish a copy of such order to the State. Within forty-five
days of receipt of such order, the State may appeal such order to any
United States district court for such State, and upon the filing of such
appeal such order shall be stayed until final judgment has been entered cn
such appeal. Summons may be served at any place in the United States. i
The court shall have jurisdiction to affirm the determination of the
Secratary or to set it aside, in whole or in part, The judgment of the court
shall be subject to review by the United States court of appeals for the
circuit in which the State is located znd to the Supreme Court of thne
United States upon certicrari or certification as provided in title 28, United
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23 USCS § 131 HHEW vy
Sides Code, seciion 1254 ["S LSCS $1253) [f any part of ¢ a-
ment to a State 15 withheid by the Secrefary wider subszaction of tis
section or subsection (b) of section 136 [23 USCS § 136(b)], the amount 3o
withheid shall not be reapportioned to the other Siates as long as 2 su
brought by such State under this subsection Is pendi: 1g am

remain available for apportionment in accordance with ol
und this subsection. Funds withheld from apportionment and subseg
apportioned or reapportioned under this section shall be availab
expenditure for thres full fiscal years after the date of such apport.onment
or reapporrionment as the case may be.

{m) Thers is authorized to be appropriated to carry out the provisions of
this section, out of any money in the Treasury not otherwise appropriated,
not to exceed 320,000,000 for the fiscal year ending June 30, 166, not to
exceed $20,000,00C for the fiscal year ending June 30, 15967, not to excead

$2,000,000 for the fiscal year ending June 20, 1970, not 10 exceed 327, GCU -
Q00 for the fiscal year ending June 30, 197!, not to exceed 320,500,00C for
the fiscal vear ending June 30, 1972,. and not ¢ exczed $50,000,000 for the
fiscal year e*xdipg June 30, 1972, The provisions of this chapter [23 USCS
§§ 101 et seq.] relating to the obllganon period of availability and expendi-
ture of Federal-aid primary highway funds shall apply to the funds
authorized to be appropriated to carry out this section after June 30, 1967.

(n) No sign, display, or device shall be required to be removed under this
section if the Federal share of the just compensation to be naid upen
removal of such sign, display, or device is not available to make such
payment.

(o) The Secretary may approve the request of a Stale to permit retention
specific areas defined by such State of directional signs, displays, and
devices lawfully erected under State law in force at the time of their
erection which do not conform to the requirements of subsection (¢}, where
such signs, displays, and devices are in existence on the date of enactment
of this subsection [enacted May 5, i1976] and where the Stafe demonstrates
that such signs, displays, and devices (1) provide directional information
about goods and services in the interest of the traveling public, and (Z) are
such that removal would work a substantial economic hardship in such
defined area.

(p) In the case of any sign, display, or device required to be removed under
this section prior to the date of enactment of the Federal-Aid Highway Act
[Amendments] of 1974 [enacted Jan 4, 1975}, which sign, display, or device
was after its removal lawfully reiocated and which as a result of the
amendments made to this section by such Act is required to be removed,
the United States shall pay 100 per centum of the just compensation for
such removal (including all relocation costs).

{a)(1) During the implementation of State laws enacted to comply with this
section, the Secretary shall encourage and assist the States to develcp
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CEDERAL-ATD FUIGHWAYS 23 LS ~ 31
Sigi L,SFu 1S angd "wro"r_i 15 »hLC"l will assure that ’1€7C€SS”“" direct "‘1 !
information about facilities ""Gwc_mg goods and services in_the intersst

-y

o7 the traveling public will continue to “be available to motorists. To s

end the Secreizry shall restudy and revise as appropriate exisiing
stancards ‘or directional 31ENS authorized under subsections 1J'Lcj i1
and 1310} [subsections {¢)(1) and () of this section] to develop signs
which are functional and esthetically compatible with their surround-
ings. He shall employ the rzsources of other Federal departments and
agencies, including the National BEndowment for the Arts, and employ
maximum participation of private industry in the development of stan-
dards and systems of signs developed for those purpeses.
(2) Amecng other things the Secretary shall encourage States to adopt
programs to assure that removal of signs providing necessary directional
information, which also were providing directional information on June
I, 1972, about facilities in the interest of the traveling public, be deferred
until all other nonconforming signs are removed.

"f-\LE, 27, 1958, P. L. 85-767, §1 72 Stat, 904, St’:pl 21, 1958, P. L. 86-

3 Tte : § 106, 73 Stat. 612, June 25, 1961, . 87- 6 I, Title T, § 106,

73 S at. 123, Ocr, 24 1663, P, L. B8-157, § 5, f7 Stat. 277, Qct. 22, 1963,

PoL. 892 SS Title I, § OI 79 Stat. 1028; Sept. 13, 1966, P. L. 89-574,

§ &(a), 8C Stat. 768; Aug. 23, 1968, P. L. 90-495, § 6(a)-(d), 82 Star. 317,

Dec. 31, 1970, P. L. 91-605, Title I, § 122(a), 84 Stat. 1726; Jan. 4, 1975,

P.L. 93-643, $10S, 88 Stat. 2284; May 5, 1976, P. L. 94.280, Title I,

8 122, S0 Stat. 438; Nov. 6, 1978, . L. 95-599, Title 1, §§ 121, 122, 92

Stat, 2700; Nov. 9, 1979, P, L. 96-106, § 6, 93 Stat. 797.)

HISTORY; ANCILLARY LAWS ANID DIRECTIVES

References in text: , . -
“This Act”, referred to in this section, is Act Qct. 22, 1965, P. L. §%-
285, 79 Star. 1028, known as the Highway Beautification Act of 1963,
witich among ather things appears as a note to this section. Fer full
classification of this Act, consult USCS Tables volumes.
“Such Act”, referred 19 in this section, is probably a reference to Act
Jan. &, 1975, P. L. 93-643, %8 Stat. 2281. For full classification of this
Act, consult USCS Tables volumes. '

Explanatory notes:

The bracketed word “Amendments'” is inserted in subsec. (p) to clarify
the Act probably intended to be referred to by Congress inasmuch as
Act Jan. 4, 1975, P.L. 93-643, § 1, 83 Stat. 2281, provided that that
Act may be, cited as the "Federal Asd Highway Amendments of 1974".
Act Nov. 6, 1978, P.L. 95-595, § 122(c), 92 Stat. 2701, purporied to
armend subsec. (c) by [nserting “including those which may be changed
at reasonable intervals by electronic process or by remote control,”
after “devices,”; this matter was added after *devices’ as the probable
intent of Congress. . .
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RULE MAFINGI & lA

§ 29A. 3 10 Creation” of a Ieg*lslatzve rule makmg revzew

R conumttee. S
AL b | (R PRI e . e x*'.' '\i;‘
St.affé'd"n West‘VLrE'Ima Chlr'oprac.tc Sc-c"}',”” Tt any ‘r‘.‘JJ s o2ad’l e
Incuv \‘Iam'gt,,BﬁB BE2d #32.(W. Va. 18870l v 1luionloe " a1 S o
PO Bl R PO R T T LU ”l T3S v JuiTly 0 @ i s;[‘ 5,

§ 29A-3-1L Subrmssmn of Ieg"lslatlve rules to the legislative
1o Bubugdty ‘r'ulrermakmg review conumttee. Hrager it

5 o bahner R R L RO Pi 5 PN IS § N A PPN R N CRETOL amt
"Stated in Weat Virginia Chiropractic Socy oo Do, NE R e
Ine. v. Merritt, 358 SE.2d 432 (VW. Va, 1987%;‘ L ‘,‘_;"]“ L L g P

o VIR IH:,

3 29A 3- 12 Subn:ussmn of leglslatwe rules to Leglslaf:ure.

ooy gre il A R AN
St.ated in West V}.rg'u'la Chlrop actic Socy,‘ ‘ T T s
Ine. v. Merritt, 358 8E.24 432 (W Va 1887), o H

ST R A FA 1 TR TATO AL B

§. 29A 3 13. Adoptlon of leglslatlve rules- effectwe date,

Moo !

TR

“8fatéd In' West Virginia Chiropractic Soc ¥, « -
Ine. v.-Merritt, 858 8.E.2d 432 (W, Va, 1887). ' e

§ 29A- 3 14. Withdrawal or modlﬁcatlon of proposed rules.

Stﬂted in West Yirginia Chiroprectic Socly,.. - - S e
Inc v. Marritt, 358 S.E.2d 432 (W Va. 1587).

§ 29A 3 15 Emergency legislatwe rules, procedure for pro-
. mulgation; deﬁmtlon. BRI

'-J‘t" o

"'(‘a) f—‘xny agéncy wzthiauthonty to propose }egislative rules may, withour,
?}earmg, find-that an emergency exzsts requiring that emergency. rules be
promulgated and promulgate the same in accordance with this section. Such.
t?gng _gency ruies together, with a statement of) the facts. and c1rcnm.stances
copafity ing ! the jemergency, shall, be filed in,the! stateireglsterxand shall be:.
come) egectwe mmed.lately .upon.such filingy LSuch;emerggncyq ruleslmay-
ad?;g La;nendfpr repesl,,any leg}slamve rule! jbub the c;rcumgtances consti-.
tuting ;lhe“emergenc]y requ_rmg such. adoption, amendment oty repeal shall ba-
sta Wlth,partlculanty and be subject to de fAtto review. by any court having:
or:gmal Jurlsdlctmn of an action challenging their-validity. Fifteen copies of
therrules}and of the required statement shall’ betfiled forththh w1th the
leg'lslauve rule-making review, committee. ! 11w o
~;.An emergency rule shall be effective for not more. than ﬁf%een months and.
shall expire earlier if any of the following ocours; =~ '@ ' o

(1). The secretary of state, acting under the suthority provided for in gection
fifteen-a [§ 29A-3-182] of this article, or the attorney general, acting under
the authority provided for in section fifteen-b [§ 29A-3-15b] of this article,
disapproves the emergency rule because (A) the agency has exceeded the

3

Exhibit &

§/28A-3-18,




" RULE MAKING § 29A-3-153

4
1

Effect of amendments of 1887. — The 1987, Teenacted fhls sec' on 28 amerur«a by
amerdment, by ¢, 75, in the' ‘eacond parag*aoH Acts 1887 ¢ 78.
in(a}, ELuSEltJL&d “An”for "AnyT apd inta)(li; . Applied in Boyd v. Merritt, 354 S.E.2d 108
added "or the attorney genera! acting under (W, Va, 1986).
the authorily proalded for in gection fiftaen b, Cited In West Virginia Chiropraciic Soo'y,

of this article,” fnc. v. Merritt, 358 S.E.2d 432 (W, Va. 1887},
’T’he ar"endmem. by c. 78, e‘Tacme May !3 S A

f” Sowm Bt T s

§ 29A -3-15a. Dlsapproval of emergency rules by the secre-
tary of state; judicial review, .

(a) Upbn the filing of an emevgency rule by an agency, under the provisions
of section fifteen [§ 28A-3-15] of this article, by any 'agency, except for the
secretary of stais, the secretary of state shall review such rule and, within
forty-two days of such filing, shall issue & decision s to whether or not such'
emergency rule shou d be dizapproved. An emergency rule filed by the secre-
tary of state shall be reviewed by the attorney general as provzded for in’
section fifteen-b {§ 29A-3-15b] of this article

{b) The secretary of state shall disapprove an emergency rute if he deter-
mines:

(1) That the agency has exceeded the scope of its statutory adthorm in’
promulgating the emergency rule;

(2) That an emergency does not exist justifving the promulgation of the
rule; or e

{3) That the rule was not promulgated in compliance with the provisions ef
section fifteen of this article.

(c) If the zecretary of state determines, based upon the contents of the rule
or the supporting information filed by the ggency, that the emergency rule
should be disapproved, he may disapprove such rule without further investi-
gation, notice or Hearing. If, however, the secretary of state conciudes that the
information submitted by the agency is insufficient to allow a proper determi-
nation to be mede as to whether the emergency rule should be disapnroved he
may make further investigation, including, buf not limited to, requiring the
agency or other interested parties to submit additionsal mformatlon or com-
ment 67 f'lxmg a date, t1me and place for the takmg ‘of evidence en the issues
involved' ift! makmg a detérmination under the prowsmns of thig section.

{d) The determination of the secretary of state shall be reviewable by the’
supreme court of appeals under its original jurisdiction, based upen a petition
for'a writ of mandamus proh1b1t10n or certiorari, as approprzate Such pro-,
ceeding may be instituted by:

(1) The agency which promulgated the emergency rule;

(2) A member of the Legislature; or

(3) Any person whose personal property interests will be significantly af-
fected by the approval or disaporoval of the emergency rule by the secretary of
state. {19886, ¢. §7; 1887, cc. 75, 76.)

Effect of amendments of 1987, — The 1587, reenacted this section as amended by
amendment, by ¢ 75, rewrste (2). Acts 1887, ¢ 75.
The amendment by c. 75, effective May 13,




GASTON CAPERTON

WEST VIRGINIA DEPARTMENT OF HIGHWAYS

State Capitol Compiex
‘ Building Five
GOVERNOR Charleston, West Virginia 25305 STATE AIGHWAY ENGINEER

FRED VANKIRK
ACTING COMMISSIONER

August 2, 1888

Mr. Robert E. Wilkinson

Deputy Secretary of State

State Capitol, 157-K
Charleston, West Virginia 25305

Dear Mr. Wilkinson:

Thank you for the opportunity to respond to the memorandum from -
Gregory A. Morgan, Attorney at Law, concerning the cpposition to the
emergency rules filed by the Division of Highways.

As you are aware the only reason we filed the emergency admendments
was because of the requirement of the court.

Whether or not this is sufficient basis to determine if this is an
emergency situation should be decided by your office or ultimately the
State Supreme Court.

The West Virginia Qutdoor Advertising Association was well aware
for over a year of this suit. At no time did the advertisers see fit
to intervene. Therefore, we do not feel that it is appropriate for
the Division of Highways or the Secretary of State to address the legal
issues as set forth in the Associations memorandum.

Should you desirs additional information, do not hesitate to
contact me or Bob Bible of our Legal Division.

Very truly yours,

A

C. Cameron Lewis, Director
Highway Services Division

CCL:b
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DECISION EMERGENCY RULE DECISION
(ERD 8=-89)
AGENCY: Depariment of Transportation, Div. cf Highways
RULE: amendments Series 6, Regulaticns Relating to Use

of State Road Rights of Way and Areas Adjacent
Thereto 7
FILED AS AN EMERGENCY RULE:

July 14, 1989

The Department of Transportation, Divisicn of Highways, has
filed the above emergency amendments tc Series 6, Regulations
Relating to Use of State Road Rights of Way and Areas Adjacent
Thereto.. : _

West Virginia Code §29A-3-15a requires the Secretary of State
te review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine 1Z the
agency f£iling such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule. .

Following review, the Secretary c¢f State shall issue a decision
as to. whether or not such an emergency rule should be disap-
proved [2%9A-3-13a(a)]. :

(A) Procedural Cempliance: WV Code 29A-3-15 permits an agency
tce adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee {(LRMRC).

If an agency has accomplished the above two required f£ilings

with the appropriate supporting documents Dby the time the
emergency rule decision is issued or the expiration of the
férty-two day review pericd, whichever is sooner, the Secretary
of State shall rule in faver of procedural compliance.




par.

par.

paxr.

par.

10

The Department of Transportaticon, Division ¢©f Highways Zfiled
this emergency rule with supporting documents with the Secre-
tary of State on July 14, 1989 and with the LRMRC on July 14,
1989, 7~ o ' '

It is the determination c¢f the Secretary of State that the
Department of Transportion, Division of Highways, has complisd
with the procedural reguirements of WV Code §29A-3~15 for
adoption of an emergency rule.

{B} Statutory Authority -- WV Code §5F=-2-2 reads in pari:

§5F-2-2. Power and authority of the secretary of each depariment.

(a)(17) Promulgcete rules, as defined in Section 2 (Section 23A-i-2),
Article 1, Chapter 29A of this code, to implement and make effective the
powers, authority and duties granted and impesed by the provisions of this
chapter, such promulgation to be in agccordance with the provisions of
Chapter 29A (Section 29A-71-7 et seqg.) of this Cods;

West Virginia Code §5F-2Z-1 reads in part:
§5F=2-1. Transfer an incorporation of agencies and boards.

{g) The following agencies and beards, including dadll of the allied,

advisory, affilicted cr related entities and funds associagted with any such

agency or board, are hereby transferred to and incorporated in and shail be
administered as part of the Department of Transportation:

(2) The Department of Highways provided for in article 2A (§17-2A-1 et
seqg.), chapter 17 of this code;

West Virginia Code §17-22-8 reads in part:
§717-2A-8. Powers, duties ond responsibilities of commissioner,

In addition to all other duiies, powers and responsibiiities given and
assigned to the commissioner in this chapter, the commissioner may:

(15) CEstablish and maintain a uniform system of road signs and markers:

{24) Make and promulgate rules and regulations for the government and
conduct of personnel, for the orderly and efficient administration and
supervision of the state road program and for effective and expeditious
performance and discharge of the duties and responsibilities placed upon

him by law;
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West Virginia Ccde §17-22-11 reads:

§i7-22-71. Enforcement of provisions by commissioner; | rules and
regulations. T

It shall be the function and duty of the stote road commissioner to
administer and enforce the provisions of this article, and [n the
performance of his duties hereunder, he may assign to division engineers,
and other employees in his department, such duties as he may deem
proper. The commissioner s hereby authorized and empowered fo
promulgate rules and regulations impiementing the provisions of this article,
including rules and regulations permitting _the State of West Virginic to
comply with the provisions of Title 23, United States Code, relating to the
pavment of bonuses for the regulotion of outdoor advertising odfacent to
the interstate system, and the terms and provisions of any agreement
heretofor entered into pursuant fo lew by and between the state road
commissioner of West Virginia and the secretary of commerce of the United
States relating to the payment of such benuses, any provisions of this
article te the contrary notwithstanding,

T+ is c¢clear +that -the Secretary o©f +the Department of
Transportation has the authority to amend the rules of that
department dealing with the regulaticn of state road rights of
way and adjacent areas with regard to the placement of signs.
Qf particular interest in this case is the admonition that
rules will be promulgated "for the effective and expeditious
performance and discharge of the duties and responsibilities
placed upon him by law." See West Virginia Cocde §17-2RA-8(24).

This emergency rule was alsc filed to recognize revisions made
by the West Virginia Legislature in H.B. 3146 which took effect
on June 10, 1988. After having reviewed the regulations
against the Act of the Legislature, it is the finding of the
Secretary of State +that the Secretary of Transpertation is
acting within the statutory authority provided for in the West
Virginia Code.

There are several revisions made to 157 CSR 6.7. These changes
were made because of a case before Judge John R. Frazier ©f the
Circuit Court of Mercer County, West Virginia, in the case of
Bowman v. Acken Sign Inc., Civil Action No, 87-C-355-F. In a

Supplemental Order dated May 1, 1989, Judge Frazier held that
"the current rules and regulations of the commissicner entitled
'Rules and Regulations for Outdoor Advertising on State Highway
System' designated as 137 CSR 6.7 are unconstitutional in part
as fcllows: '

{a) The rules and regulations fail to affcrd public
notice and cpportunity for the general public teo be
heard on the issue of the issuance ¢f the permit to
erect and license to maintain an outdoor advertising

sign.
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(p) \The rules and regulations faill +to define wizh
particularity 'commercial and industrial activities'
necessary to meet the definition contained in 157 CSR
£-7.,2(1) of 'Unzoned Commercial or Industrial Area'
and such fallure to adeguately define such activities
constitute vagueness and ambigulty to such an extent
as to render the definition contained therein subject
to individual and improper interpretation and not
within the stated intent of the statutes and regula-
tions applicable to outdoor advertising.” (See
Exhibit A).

In his Second Supplemental Order for this case, dated
June 30, 1989, Judge Frazier found that the regula-
tions now placed before the Legislative Rule-Making
Review Committee met the regquirements set £forth in
his previous orders. He then ordered the Commission-
er - of Highways to file these regulations as proposed
emergency rules pursuant to the provisions the West
Virginia Administrative Procedures 2Act (See West
Virginia Code §2%5A-3-15) {See the Second Supple-
mental Order attached as part of Exhibit a).

.. The West Virginia Outdeor Advertising Association has raisad

several objections on the contents of this particular rule.
211 of their objections deal with the section ©of the emergency
rule that was expressly ordered to be filed by Judge Frazier.
The cobjections raised by the outdoor advertisers will be
addressed as they were raised in their memorandum dated July
28, 1989. (See the memorandum of the West Virginia Cutdoor
Advertising Assoclaticon in opposition to emergency rule which
is attached as Exhibit B).

The provisions of Series €, Section 7 of the rules of the West
Virginia of Highways are based on +the provisicons c¢f article
twenty-two, chapter seventeen, of the Code and particularly on
the requirements of §17-22-15. Subsection (£) of §l7-22-1¢
provides for the judicial review of a decision by the commis-~
siconer (now the director of the Division cof Highways) for the
refusal to grant or revoke a permit. An appellant 1is granted
three cpticns for venue under this statute and they are: 1)
The county where the operator's principle place of business is
located; 2} The county in which the sign is located; and 3)
Kanawha County if &all parties agree thereto. The judicial
review provided for by 152 C8R 6.7.5 in these emergency regu-
laticns reads as foilows:

Any party adversely affected by the final decision of
the Divigsion Administrator may apply for Jjudicial
raview through application for a writ of certicrari
to the Circuit Court of Xanawha County in accordance
with W. Va. Code §53-3-1 and §14-2-2.

It is the opinion of the Secretary of State that the provisions
of the proposed regulations are in conflict with the provisions
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of §17-22«15., TFurther the provisions co¢f the regulations are
fzr more restrictive in terms of the. zppellate rights available
to parties aggrieved by the decision of the Division
2dministrator. The Dapartment of Transportation is faced with
a2 situation in which a Circuit Court has ruled its regulaticns
unconstitutional because of its lack of provisions relating to

public input in this area. Certainly it is inconsistent ZIZor

the same court to approve of and order the filing of rules that
severely restrict the ability of the same persons to appeal
their case once it has been ruled upcn by the Division cf
Highways. However, it is not +he place of this office to
second guess the rulings of a court in this state when the
record shcows that the court was cognizant of the issues sur-
rounding this situation. Therefore, I must overrule the
cbjection raised by the West Virginia Outdoor BAdvertising
Association on. this issue and allow the provisions of 132 CSR
6.7.5 on appeals to stand. The Assoclation points out in its
objections that the number c¢f persons who are allowed to appeal
decisions made by the Divisicon Administrator is far larger than
the group defined in the provisions of §17-22-15. Perhaps this
is the reason for the court's acticn.

It is the finding of the Secretary of State that the Department
cf “Transportation, Division of Highways, has met its obliga-
tions tc abide by the statutory authority provided to it in
promulgating these regulaticns. This is particularly true when
one considers that the provisions of §17-2A~8(24) envision that
these duties and responsibilities may be placed upon him "by
law". Obviously an order by a court of original Jurisdiction
is an obligation placed on the department by law.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows: '

(g) For the purposes of this section, an emergency exists when the
promulgation of @ rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest,

There are essentially three c¢lasses of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
cnly document to the satisfaction ©f the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

‘While the Department of Transportion does not expressly identi-

fy which of these elements it claims, it appears to the Secre-
tary of State that at least twe of them may apply in this case.
The first is time Limitation, and the second is substantial

harm.

The facts and circumstances as presented by the Department of
Transportation are as follows:




The circumstances for filing this Emercgency Rule stemr from the
decision made by Judge John R. Frazier, Circult Court of Mercer
County, West Virginia, in Civil Action 87-C-355-F on June 30,
1989, As stated iIn the Second Supplemental Order cf the June
30, 188%S proceedings by the Court, "The Court speciLicallv
finds bhat its earller rullras regardlng the partlal unconSEW-

stated in filing the emergancy rules, as_"ggt forth in _ the
aforesaid W. Va. Code §29A-3-15."

The Court alsc ruled that these revisions be £iled forthwith by
the Commissicner of Highways as proposed emergency rules with
vour office as well as with the Legislative Rule Making Review
Committee., A copy of the June 30, 1989 Seccnd Supplemental
Order of the referenced case is attached.

Alsc, this filing is being made in order to recognize revisions
to Chapter 17, Article 23, Sections 2, 4 and 8 as amended and
reenacted by House Bill No. 3146, passed March 12, 1%88 and
effective June 10, 1988. The amendments address changes to the
provisions for the licensing and maintaining of salvage yards.
However, these changes will not apply if the salvage yard was
licensed prior to June 12, 1988.

Notable changes made to Series €, Section 7, are as follows:
the definition of "Unzoned Commercial or Industrlal Area" now
specifies "viable" commercial or industrial activities; also,
seven gualifications for identifying unzoned commercial or’
industrial areas have been added, while three gualifications
have been added teo the listing of circumstances which shall not
be considered commercial or industrial activity.

additicnally, Section 7.5, "Permits Reguired” has been supple-
mented with information addressing the Division of Highways'
internal processing of an Qutdoor Advertising Permit Applica-
tion. This processing includes: the assignment cf an applica-
tion number, notification of the applicant and local pubklic
advertisement of the same; the submission c¢f comments, reguest
for public hearing and the Divisicn's decision to approve, deny
or hold a hearing; the Division's notification of hearing to
the reguestor, applicant and public; the provisions for deter-
mining hearing costs and application of the costs to the party
of bad faith; and finally, the right to judicial review by the
adversely affected party ¢f the final decision.

Notable changes made to Series 6, Section 8 are as follows:
definitions for abandoned salvage yards, residential community
and occupied private residence have been added, while the
definition of a salvage vard has been revised to exclude
garbage dumps and sanitary landfills., Additiconally, changes to
the application for license have been made as Ifollows: an
annual license fee of $200.00 is now specified; and the pre-
requisite of obtaining a permit from the County Planning
Commission prior to establishing a salvage yard after July 1,

1984 has been included.
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also, distance restrictions Zfrom the edge of roadway Icor
expressway, trunkline, feeder, state and local service roads
and from single occupied private residences as well as cccupied
private residences which are a part of a residential community
are prescribed for salvage yards licensed aifter June 12, 1988,
A certified survey showing the distance to the nearest occupiled
residence, if within 1,000 feet, or the distance to the nearest
occupied residence of a cemmunity, i1f within 5,000 feet, must
accompany salvage yard applicaticns after June 12, 1988.

Finally, all County Planning Commissicns, or in their absence
an appropriate cffice or agency, shall promulgate rules that
conform with these rules and regulations befocre a permit may be
iggsued after June 12, 1988. These rules must at least address
the determination of the effect of prcoposed salvage vyards on
residential, Dbusiness or commercial property investment and
values, establish a gquota for the number of yards in the county
and the social, eccnomic, and environmental impact on community
growth and development in specified areas before issuing the
commission's approval of a reguest for a salvage yard.

2s has already been menticned, all cf the proposed emergency

rule with the exception of Section 7 ¢f Series 6 are being made

because of the provisions of H.B. 3146 which tock effect on

June 10, 1988. I hereby hold that the time limitations reguire-
ment for an emergency rule is applicable to this situation and

hereby uphold the emergency status of all of these provisicns.

On. the guestion of the applicability ¢f the emergency pro-
visions of §29A-3-15(g) of the code, we are faced with a
question of whether a decision issued by a circuit court in
West Virginia can be used to change the state-wide policy of an
agency of the state when such policy changes are expressly
ordered by the circuit judge.

In the past, I have expressly upheld the changes regquired by
the West Virginia Supreme Court as constituting a sufficient
emergency to change the regulation of state agencies. (See
Emergency Rule Decision 6-88 which dealt with the Civil Service
Commission Regulations after AFSCME v, West Virginia Civil
Service Commissicn, No. 17929 and Emergency Rule Decision 23-86
which dealt with the rules of the Department of Energy fol-
lowing the holding of the West Virginia Supreme Court in UMWA
v. Faerber.)

In 1986, I was faced with an Emergency Rule Decision whose
impetus also came from a circuit court decision. This De-
cision, No. 2-86, involved the legislative regulations for
prometicn and evaluation c¢f the Department of Public Safety.
The circuit court of Ranawha County had ruled certain portions
of the regulaticns invalid and void and this ruling left the
Department of Public Service with such an incomplete policy on
promotion and evaluation that it had to revise its regulatiocns
in order to maintain any policy in this area. I upheld this
gituation as being an emergency for that department.

2
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Eased on the zrecedence oI decisions made by this office, it is
clear that a decision by the West Virginia Supreme Court that
affects the standing regulations of arn agency 1s sufficient
justification to f£ile an emergency rule .to bring those regula-
tions into compliance with the court's ruling. Similarly, an
action by the circuit court of Kanawha County has also led me
to make such ruling. In this case, the Circuit Court of Mercer
County has expressly ruled that the regulations are unconsti-
tuticonal. Further it has approved the regulations that wers
filed by the Department of Highways as meeting the reguirements
¢f the court in light ¢f its decision.

It is the holding of the Secretary of State, therefore, that
the Department of Highwayvs has met its obligation to show that
a time_ limitation has been placed upon it by the direct ozrder
of the Circuit Court o¢f Mercer County in its Second supple-
mental Order dated June 30, 1989. Further, I £find that in the
light of the court's holding that the constituticnal rights of
persons affected by the placement by signs by this regulation
has been violated, there exists also the element of substantial
harm under the definition ¢o£f emergency.

It is the decisicon of the Secretary of State that this preoposal
of the Department ¢of Transportatiocn is in procedural compliance
with the provisicons o©f West Virginia Cede §2%Aa-3-15. Further
it does not exceed the statutcry zauthority provided to the
Department of Transportation by the West Virginia Code. Also,
that +the facts and circumstances presented constitute an
emergency as defined by the Administrative Procedures Act.
Therefore, the Secretary of State decides that this Emergency

Rule should be approved.

This decisicn shall be cited as Emergency Rule Decision $-89 or
ERD 9-89 and may be cited as precedent. This decision 1is
available from the Secretary of State's office and has been
filed with the Department of Transportation, the Attcrney
General and the Legislative Rule Making Review Commission.

KEN HECELER
SECRETARY OF STATE

Entered




EXHIBIT A
Court QOrders

i

DAN R. -BOWMAN and
DORIS E. BOWMAN PLAINTIFFS

V. CIVIL ACTION No. V7 C-253~/

ACKEN SIGN INC.,
a Corpeoration and
G.S.R. GUPTA, an individual DEFENDANTS

TEMPORARY ORDER

This matter came o¢n this the 2nd day of April, 1987, to
be heard on the Plaintiff's request for a temporary restraining
order and thereupon éppeared the Plaintiff, Dan R. Bowman, in
person and by counsel, Edwin B. Wiley, and there appeared the
Defendant, Acken Sign, Inc., by its representative William Acken and
by its counsel, Jerry Cameron and thereupon-counsel for the
Plaintiff tendéred and asked leave to file their duly verfied
Affidavit and Complaint which the Court upon review does find
proper and is hereby ORDERED filed'in this cause.

Thereupon the Court after listening to statements of
counsel and a review of the pleadings finds that good cause
exists for believing that the proposed structure may consititute
a nuisance under law and that the Plaintiffs may suffer
irreparable harm and have no cther adequate remedy at law does
hereby ADJUDGE, ORDER and DECREE that the grounds and premises of
the said Defendant, G.S.R. Gupta and Acken Sign, Inc. are hereby

enjoined and restrained temporarily by this Court from the




construction and placement of a steel structure as alledged in

this action and the Defendants are hereby enjoined and restrained
from constructing, maintaining, erecting or in any other way using
the prémises for advertising purposes by the erection of a steel
structure until further Order of this Court and it is further
ADJUDGED, ORDERED and DECREED that the Plaintiffs shall show
cause before this Court at a hearing to be held on May 8, 1987 at
9:30 o'clock a.m. as to why the said injuction should be made
permanant and the Defendants should be permanently restrained

and enjoined by this Court from the construction of a steel
structure on the said property and the plaintiffs are ORDERED to
post a surety bond in this case in the amount of Four Thousand
Dollars ($4,000.00) with the Clerk of the Court on or before 3:00
p.m. this date. It is further Ordered that service of a
certified copy of this Order along with a copy of the Complaint
filed herein with supporting affidavit upon the Defendant G.S.R.
Gupta shall constitute sufficient Notice of the pending court
actions and proceedings.

o
Entered this the cf? day of April, 1987.

)
ORDER: % /- 5‘/”4%6
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NOTED CIVIL DOCKET

IN THE CIRCULIT COURT CF MERCER COUNTY, WEST VIRGfﬁi&4 o8t

\ WILMA F. GRUEB
CLERK CIRCUIT COURT

DAN R. BOWMAN and MERCER COUNTY }
DORIS E. BOWMAN PLAINTIEES
V. CIVIL ACTION NO. 87-C=-353-F

<

ACKEN SIGHN INC.,

a Corporation,

GAP ASSOCIATES, a General Partnership,

ANIL B. AGERWAL, D. PATNIK and

G.S.R. GUPTA, individuals DEFENDANTS

TEMPORARY ORDER

This day came the Plaintiff by Counsel and tendered to the
Court their Amended Complaint and asked leave to file the same in
this action.

Based upon the matters of previously of record and the
statements of Counsel for the Plaintiff, the Court finds that no
responsive pleading has been filed by the Defendants at this time
and that the filing of the Amended Complaint is necessary to name
the actual owners of the real estate in question in this action
and to give them proper notice and that the Plaintiffs may suffer
irreparable harm if an immediate temporary injunction is not
issued by the Court, that the Plaintiff has no adequate remedy at
law, that the granting of temporary injunction will not
substantially prejudice the rights of the Defendant pending a
timely hearing by the Court.

Based upon the previous findings of the Court the Court
finds that good cause exists for believing that the proposed
structure may consititute a nuisance under law and that the

Plaintiffs may suffer irreparable harm and have no other adequate




remedy at law does hereby ADJUDGE, ORDER and DECREE that the
grounds and premises of the said Defendant, CGAP ASSOCIATES,
G.S.R. Gupta, D. Patnik and Anil B. Agerwal and Acken Sign, Inc.
are hereby enjoined and restrained temporarily as by the previous
Order of the Court from the construction and placement of a steel
structure as alledged in this action and the Defendants are
hereby enjoined and restrained from constructing, maintaining,
erecting or in any other way using the premises for advertising
purposes by the erection of a steel structure until further Order
of this Court and it is further ADJUDGED, ORDERED and DECREED
that the Plaintiffs shall show cause before this Court at a
hearing to be held on May 8, 1987 at 9:30 o'clock a.,m. as to why
the said injuction should be made permanant and the Defendants
should be permanently restrained and enjoined by this Court from
the construction of a steel structure on the said property and
the plaintiffs have posted a surety bond in this case in the
amount of Four Thousand Dollars ($4,000.00) with the Clerk of the
Court which was previously Ordered filed. It is further Ordered
that service of a certified copy of this Order along with a copy
of the Complaint and the Amended Complaint filed herein with
supporting affidavit upon the Defendants shall constitute
sufficient Notice of the pending coizgiiétions and _proceedings.

Z
Entered this the day of _Apeit /1987,

L ’ el
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AUG 3 1387
CLERK Cin Tt CU‘;‘HJ )
MERCER COUNT
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINTA- i

DAN R. BOWMAN and
DORIS E. BOWMAN, | PLAINTIFFS,

CIVIL ACTION NO, 87-C-355-F

ACKEN SIGN, INC., a corporation, et al., DEFENDANTS.

ORDER

This civil action is before the Court for decision after a trial to the

parties; upon consideration of all of which the Court finds as follows:

1. In addition to claiming the proposed sign is &
nuisance, the Plaintiffs contend the West Virginia
Department of Highways (Department) unlawfully
cranted the Defendant a permit to erect the subject

sign.

2. The Defendant's application for a permit to erect
an outdoor sign on the GAP preperty was filed with
the Department on October 10, 1686.

3. After an on-site inspection by eone of its employees,
the Department approved the application and issued
Permit No. 015-466. The permit issued: by the
Department does not contsin any findings of fact or
conclusicns of law. It does not address the objections
raised by the Plaintiffs in this proceeding to support
their contention that the permit was improperly issued.
Those matters include the intervening road between
Route 460 and Mercer Mall, known as the Mall Road,
the legality of the on-site Mercer Mall sign, and the
distance between the proposed sign and the Mercer
Mall sign.

4. Outdoor advertising is regulated in this State by
‘West Virginia Cede §17-22-1, et seq. and

Court; upon briefs and proposed findings of facts and conclusions cf law filed by both




the Department's Rules and Regulations. Section
15 governs appl'cetions and permits for cutdoor signs.
4

5. Section 15 dees not provide for sny notice to the
general public or those directly affected by the proposed
sign regarding the pending application nor does it provide
any opportunity for oppcnents tog appear snd oppose
the permit. Plaintiffs did not have notice of the
Defendant's sgpplication before the Department nor
an opportunity to appear and object to the application.

§. Section 15 requires the Department when it refuses
& permit to issue an Order accompanied by findings
of fact and conclusions of law te support its refusal.
The applicant can then seek judicial review, No such
findings and ceonclusions are required when the permit
Is approved nor is there any provision for appealing
such action.

7. West Virginia Code §17-22-1, et seq. and particularly
Section 15 appears to viclate the due process rights
of the Plaintiffs and the general pubiic.

8. This case should be remanded to the Department
for & hearing eand further considerstion. This will
give the Depsdrtment an opportunity to consider the
matters raised by the Plaintiffs and to make findings
of fact and conclusicns of law regarding these and
other relevant issues. If the Department's decision
is appesled, its findings and conclusions will enable
this Court to make a more knowing and intelligent
decision regearding the Department’s action.

9. Remanding this case tc the Department of Highways
for heasring does not interfere with its administrative
responsibilities. On the contrary, remand will give
the Department an opportunity to more fully develop
and address the issues raised by the Plaintiffs and
make findings and conclusions to support its decision.

10. Such hearing will also insure Plaintiffs' procedural
and substantive due process rights.

It is therefore ORDERED and ADJUDGED that this action be remanded
to the West Virginia Department ¢f Highways for a full administrative hearing on the
application of the Defendent for a permit to erect an cutdoor advertising sign. This
hearing shall be held within thirty (30} days. The hearing shall be recorded end both

parties given an opportunity to fully develop the issues raised in this Court and any




other issues that may bear on the propriety of the Defendant’s application for a permit,
Within thirty (30) days of the hearing the Department shell enter an Administrative
Order regarding its decision on the Defendant's application for & permit. The Order
shall include specific findings of fact and conclusions of law. Either party may file
.a Notice with this Court of an eppeal of the action of the Department of Highways
which appeal shell include & record of the proceedings before the Department of
Highways. Any notice of appeal shall alse be sent tc the Department who may
participate in this proceedings.

It is further ORDERED and ADJUDGED that any decision on the
nuisance complaint of the Plaintiffs shall be deferred pending the action of the
Department of Highways on the remand and any appeal of that Department's ruling
with this Court.

To all of which action adverse tc them, the parties object.

A certified copv of this Order shall be sent to William Ritchie,
Commissioner, West Virginia Department of Highways, Charleston, West Virginia,
by return receipt requested mail. A copy of this Crder shall be sent to counsel of
recoerd.

This action shall remain on the docket of this Court pending the hearing
before the Department of Highways and any appeal from its Administrative Order.

Dgated this the 27th day of July, 1887.

ENTER:

{” JUDGE JOHN R. FRAZIER




IN THE CIRCUIT CCURT OF MERCER COUNTY, WEST VIRGINIA

4
A

DAN R. BOWMAN and
DORIS E. BOWMAN

V. CIVIL ACTION NO, 87-C-355-F

ACKEN SIGNS INC.,
a Corporation,

PLAINTIFFS

NOTED CIVIL DOCKET
SEP 22 1987

WILMA . GRUEB
CLERK CIRCUIT COURT
MERCER COUNTY

GAP ASSOCIATES, a General Partnership,
ANIL B, AGERWAL, D. PATNIK and
G.S.R. GUPTA, individuals DEFENDANTS
ORDER

This day came counsel for the Plaintiff's above named
and tendered and asked leave to file their Petition in this case
seeking to have William S. Ritchie, Jr., held in contempt of
court for his failure to abide by the the terms and conditions of
the Order heretofore entered in this case and which said Petition
being found proper in all respects is accordingly Ordered filed.

A hearing on the matters contained in the Petition is
Odered held on the 9th day of October, 1987 at 1:00 p.m. and the
said William S. Ritchie, Jr. is hereby Ordered to appear before
this Court and show cause, if any he can, why he should not be
adjudged in contempt of this Court for his failure to abide by
those requirements contained in the previous Order of this Court
entered on August 3, 1987.

A certified copy of this Order served upon the

Secretary of State and upon the said William S. Ritchie, Jr.




shall constitute sufficient notice of this hearing.

* ENTER:

ORDER(//f;;k;f /4;?k4:7'\

(24 JUDGE




IN THE CIRCUIT CCOURT OF MERCER COUNTY, WEZST VIRG I —
\ NOTED IV L 2yET

DAN R. ROWMAN and - -
DORIS E. BOWMAN, OCT 13 =8
Wil o

PLAINTIFFS, ‘ CLEw, U
RIS -
-Vs- CIVIL ACT&@N NO-
87-C-355-F

ACKEN SIGNS, INC.,
a corporation, et al.,.

DEFENDANTS,

ORDER

This day came William S. Ritchie, Jr., West Virginia
Commissioner of Highways on his motion, previously filegd
herein, to intervene, pursuant to W.Va. R.C.P.., Rule 24(a). in
order te protect the interests of the West Virginia Department
of Highways ds those interests may appear in the premises.

These being no objection thereto, and if appearing
that the movement may intervene of right, it is hereby Adjudged
and Ordered that William S. Ritchie, Jr., West Virginia
Commissioner of Highways if hereby made an additional party
defendant in the above styled action, and that his name shall
hereinafter be added to the styled of this acticn. -

It is further Adjudged and Ordered that the Petitiocon
For Rule To Show Cause filed by the Plaintiffs herein and the
Order granting the aforesaid rule is hereby dismissed from the

docket of this court.

Enter this 9 day Méﬁf . 1987,

oa@’@ﬁ%\m

Judge
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Anthony G. Halkgas

Director, Legal Divisiocn

West Virginia Department o¢f Highways
1300 Washington Street, East
Charleston, West Virginia 25305

Robert F. Bible

Attorney at Law

West Virginia Department of Highways
1500 Washington Street, East
Charleston, West Virginia 25305

Reviewed and Approved by:

—

Attorney at Law
1517 Neorth Walker Street )
Princeton, West Virginia 24740

Box 529
est Virginia 24701-0529




Huocing, TouLLiNg,
BrewsTen, Moancus

& Camemon
ATTORNMEYS AT LAW

BLUEFIELD. W. VA,

._|‘_
APR 8 1888 l
o
WILMA F. GF ? [
CLERCCIEL. Z e )|
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGIETR-COMTY | |
DAN R. BOWMAN and
DORIS E. BOWMAN, Plaintiffs,
vS. CIVIL ACTICN NO. B87-~C-355-F
ACKEN SIGNS, INC., a corporaticn,
GAP ASSOCIATES, a General
Partnership, ANIL B. AGERWAL,
D, PATNIX and G.S.R. GUPTA,
individuals, WILLIAM 5. RITCHIE,
Commissioner of the West Virginia
Department of Highways, Defendants.

ORDER

On February 16, 1988, came all parties, by counsel,
to a status conference previcusly scheduled by the Court.

The purpose of the status conference was to review
the repert, findings, conclusion and decision of James B.
Bartlett, Hearing Examiner, which report, findings, conclusion
and decision are hereto attached and made a part hereof and
are ORDEERED to be made a part of the record in this matter.

After a discussicn of the Hearing Examiner's Zindings,
other proceedings held in this matter, and the position of the
parties, the Court determined that sufficient evidence has
been presented and ORDERED that no further evidence shall be
taken. All evidence presented in this matter to date, including
hearings before the Court and before the said Hearing Examiner,
are ORDERED and made a part of the record of this case.

Ed Wiley advised that it was the position of plain-

tiffs that they have been denied property rights in that a




Hupsing, CouLLING,
SacwsTEr, Mornous

& CamERoN
ATTORNEYS AT LAW

BLUEFIELD, W. VA,

sign cannot be placed on their property and they cannot use

their property as they desire if the ocutdoor display is
allowed to ke built on the GAP property. They challenge the
constituticonal right of the Department ¢f Highways in ;ts
regulation in issuing a permit for outdcor advertising signs.
Plazintiffs move to file a Brief supperting their pecsitien and
challenging the constitutionality ¢f the Department of
Highways' regulations which motion was opposed by defendants
and which motion was granted by the Court. Plaintiffs had
until March 8, 1988, to file their Brief in suppert of their
motion, to which Brief defendants were required to £file a
respense on or before March 25, 1888. The Court ordered a
decision conference for 3:00 p.m. on April 18, 1988, at which
time the Court would render its decisicn and hear any further

arguments of counsel.

Plaintiffs withdrew their Petitions for review

served on January 30, 1988,

fe Ao

& John R. Frazier, Judgeé

KEEorney’for Pla}htiffs

<fj7§;§§;§§zj/ ﬂEndant Acken Signs, Inc.

Att7&ney for Department of Highways
-2-
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ELABB IN FHE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIZ
{

DAN R. BOWMAN and
DORIS E. BOWMAN, pPlaintiffs,

V3. CIVIL ACTION NO, 87-C-355-F

ACKEN SIGNS, INC., a corporation,
GAP ASSOCIATES, a General
partnership, ANIL B. AGERWAL,
D. PATNIK and G.S.R. GUPTA,
individuals, WILLIAM S, RITCHIE,
CCMMISSIONER OF THE WEST VIRGINIA
DEPARTMENT OF HIGHWAY, ' Defendants.
ORDER

On the 18th and 25th days of April, 1988, hearings
were held in this matter to allow ccunsel to make oral arguments
in support of their positions on the issues presented in this
case. After all counsel had completed their arguments, this
Court issued a ruling on the constitutionality of the West
Virginia Cutdoor Advertising regulations and ordered that
counsel for plaintiffs prepare the Order reflecting that
ruling. The Court further ruled on the legality cof defendant
Acken Signs, Inc.'s outdoor advertising Permit No. 015-466
issued by the West Virginia Department of Highways and
plaintiffs' common law claim that erection cf the proposed
outdoor advertising sign on property adjacent fo theirs would
constitute a nuisance., This Order reflects the Court's ruling

on the latter issues.

Upon evidence adduced at the various hearings held

HucGINg, CouLLING,

BacwiTen, Morsous

in this matter, pleading, brief, and oral arguments, the Court

& Cameron

ATTQRNEYS AT LAY
BLUEFIELD, W. VA, hereby finds that plaintiffs have constructed a residence on




HubciNg, CouLLING,
SxewsTER, Mornous
& CAMERON
ATTORNEYS AT LAW

BLUEFIELD, W. YA,

their real estate at issue in this acticn along with a
L]

nonattachéd garage which houses a cabinet shop out of which

plaintiff Dan Bowman sells and manufactures cabinets and
related wooden products on a part-time basis, that plaintiffs
have had their property for sale as commercial type property,
that Mercer Mall containing 30 or more businesses is located
immediately across the rcad from plaintifis' property, that
the property and house located next to plaintiffs' property
owned by GAP Associates (GAP} is rented, that GAP signed a
lease with Acken Signs, Inc. {Acken) for the location of an
outdoor advertising sign structure, that the area in gquestion
is a commercial area, although plaintiffs reside in the area
and there are other residences in the vicinity; that defendant
Acken has incorporated the latest in engineering and safety
with regards to the design and materials of the cutdoor
advertising sign which is proposed to be erected; that as a
result ©f such engineering and design, nc danger to life and
limb exists to plaintiffs or others; that because the real
estate is commercial in nature, no diminution in property
value shall be sustained by plaintiffs upon the erection of
the propcsed outdoor advertising sign; that the erection of
the proposed advertising sign will not devalue plaintiffs'
property as a commercial property; that erection of the
propeosed ocutdoor advertising sign will not interfere with
plaintiffs' everyday use of their property; that the outdcor
sign's lighting devices may cast light upon plaintiffs’

property, and the Court will reserve its ruling on that




Hunsing, SoULLING,
BacwsTter, Moruous
& CaMERGN
ATTORNEYS AT LAWY
BLUEFIELD, W, VA,

limited issue until the permitted advertising sign is.
construcged in accordance with this Order; that this Court
belisves it is in the best interest of justice that the sign
be placed at the farthest allowable location from the Bowman
property line; that for all the above reascons and for such
other facts as appear of record and introduced intc evidence
at the various hearings held in this matter, the Ccurt finds
that the proposed outdoor advertising sign will not constitute
a nuisance: but, that it is in the interests of justice for
the Court to attempt to accommodate the respective interests
of the parties to this suit as much as practicable.

Therefore, it is hereby ORDERED and ADJUDGED that
Acken will be allowed to erect the propesed permitted outdoor
advertising sign on the property c¢f GAP Associates; that
Permit No. 015-466 is a validly issued and existing permit for
erection of an outdoor advertising sign; that the sign will i
not be erected at the originally permitted location on the GAP
Associates property but rather the sign shall be erected on
the said property at the farthest location from the boundary
line c¢f plaintiffs® property allcwed by the rules and regula-
ticns of the West Virginia Department of Highways; that to the
extent necessary, the permit issued by the West Virginia
Department of Highways is hereby modified so as to allow
erection of the proposed advertising sign in accordance with
this ruling; that Acken will not be required to make any

further application ¢r regquest to the West Virginia Department

of Highways for such erection except a new survey will be




HuogGins, COULLING.,
BmewsTER. Mornous

& CamMEmON
ATTORANEYS AT LAW

SLUEFIZLD, W. VA,

provided; that the Court reserves ruling on how late at night
Acken Wlll be permitted tc illuminate the outdoor advertising.
sign until the effect of such illumination upon plaintiffs'
property can be examined and determined by this Court; that
plaintiffs are released from their bond and the Clerk of Court
is ordered to refund same to plaintiffs and are further not
required tc reimburse Acken for delay in erecting the proposed
advertising sign; and, that the costs of this proceeding are
to be divided egually between Acken, plaintiffs, and the West
Virginia Department of Highways. Plaintiffs and defendants
object and take exception to the respective porticns of the
Court's ruling which are contrary to the legal positions taken

by those parties, ,/
o adli
ENTER: This :f‘é/'day of June, 1988,

JZ//// A // el

Judge

PREPARED BY:

//W
yJ )

Eo attorney for Acken Signs, Inc.

I

AFPROVED J TC FC

—4-




IN THE CIRCUTT COURT CF MERCER QOUNIY, WEST VIRGINTA

DAN R, BJMAN and DORTS E. BOMMAN

PLAINTTFES
V. ‘ - CIVIL ACTION NO.87-C-355-F .
AKEN I DL, a Corperation, - NOTED CIVIL DCCKET
GAP ASSOCTATES, a2 General
Partnership, ANIL B. AGERWAL, MAY 2 1989
D. PAINIK and G.S.R. GUFIA,
individuals, WILLTAM S, RTICHIE, ’ ' WILTZ 4 F. QirUEBR
Cammissioner of the West Virginia - CLERL CIRCUIT COURT
Department of Highways, MERCER COUNTY

DEFENDANTS
SUPPLEVENTAL GRDER
This matter came on the 18th day of April, 1988 and the 25th day of April, 1988, having
previously been set for further hearing by the Court and thereupon appeared the Plaintiff by counsel,

Edwin B, Wiley, and there appesred the Defendant, Acken Sign, Inc., by it's cainsel, Jerry Camron ad
David Kersey and the Defendant, William S. Ritchie, Commissioner, by his counsel, Robert Bible,,

Thereupon the Court after listeming to statements of counsel, having heard extensive eviderce
in this matter on other occasions, having reviewed the briefs of the respective parties, a review of the
pleadings filed herein and all other matters caming to the attention of the Cort finds in part as
follows:

1. The arrent rules and regulations of the Commissioner entitled "Rules and Regulations for
Qutdoor Advertising cn the State Highway System designated as 157 CSR 6-7 are unconstitutiomal in part
as follows:

{2) The Rules and Regulations fail to afford public notice and opportunity for the general
public to be heard on the issue of the issusnce of the permit to evect and license to meintain an cutdoor
advertising sign.

(b) The Rules and Regulations fail to define with particylarity "camercial and industrizal
activities" necessary to meet the definition contained in 157 CR 6-7.2(1) of "Unzoned Commercial ar




Industrial Area' ed such failure to adequataly define such activities constitute vagueness and zmbigsdcy
to such an extent as to render the definition contained therein subject to individual sd improper
1

interpretation and not within the stated intent of the statutes and regulations applicable to cutdoor

advertising, | .

2. To the extent that the Plaintiffs have alleged that the other partions of the rules and
regulations are unconstitutbiomal for various reasons the Cart finds sch arguments are without merit,

Based upon the foregoing findings of fact the Court does hereby ADJUDGE, CRDER AND DHCREE as
fellows:

The Defendant, Wiiliam S, Ritchie, Commissioner of the West Virginia Department of Highways, or
his lawful successor shall immediately take such steps as are necessary to the correct the constitutioral
infirmities as are specified gbove by the enactwent of auch rules and regulations as are necessary to
afford general notice to the public of the permit zpplication to afford those persons who may be
adversely affected thereby a mesningful hearing and opportumity to be heard mrior to such issmance and
possible licename of an outdoor advertising permit and to properly define business or industrial
activity which would make a geocgraphical ares includable as a commercial or industriel ares.

This matter shall remain open upon the dockets of tids cart for any further rulings necessary,

Fotered this the Z  day of May, 1969.

(EDER:




IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA.

DAN R, BOWMVAN, PLAINTIFF,
| VS: CIVIL ACTION NO., 87-C-355-F
ACKEN SIGNS, DEFENDANT.
NOT!ICE NOTED CIVIL DOCKET
TO: Edwin B. Wiley oo
Attorney at Law JUN 28 1988
1500 North Walker Street
VWILMAF. GRUZB
Princeton, West Virginia 24740 ci%ﬁcmcwr&me
FERCER COUNTY

Jerry J. Cameron

Attorney at Law

Hudgins, Coulling, Brewster, Morhous & Cameron

P. O Box 529

Bluefield, West Virginia 24701

Robert F, Bible

Attorney, Legal Division

West Virginlia Department of Highways

State Capitol Complex

Building Five

Charleston, West Virginia 25305
Please be advised that 2a hearing will be held

before the undersigned Judge on Friday, June 30, 1989 at
2:00 p.m. for the following matters:

1. Entry of an Order relative to the l!last hearing
in this matter.
2, Consgideration of a supplemental order
temporarily enjoining the Department of Highways
from {ssuing any further permits for outdoor
advertising signs pending filing and operation of

new regulations iIn accordance with the Court's

previous Orders.




3. And for such other related matters.
Dated this the 23rd day of June, 1989,

a /Lcé//?%/'/—a o

JUDGE JOHN R. FRAZIER




IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA

A
A

DAN R. BOWMAN and
DORIS M. BOWMAN

Plaintiffs,

v CIVIL ACTION NO. 87-C-355-F .
ACKEN SIGN, INC. a corporation -

et al and WILLIAM S, RITCHIE, NOTED Civit DOCKET
Commissioner of the West Virginia JUN 30 1889

Department of Highways,

da s .
Defendant CLERK CIRCUIT COUAT

MERCER Coy
SECOND SUPPLEMENTAL ORDER - REOUNTY

WILMA F. GRUBB }

This matter came on the lst day of May, 1589, having

previously been set for further hearing by the Court, for a

status conference and related matters by the Court's letter
dated April 18, 1989%, and thereupon appeared the plaintiffs by
their counsel, Edwin B. Wiley, and appeared the defendant,
cutdoor East, L.P., successor in interest to Acken Sign, Inc.,
by their counsel, Jerry Camercn, and appeared the defendant,
Fred VanKirk, Acting Commissioner of the West Virginia
Department of Highways, successor in interest to William S.
Ritchie, by his counsel, Robert F. Bible,

Thereupon, the Court after extensive discussion with the
gounsel present, and after review of the preoposed revised
"Rules and Regulations for Outdoor Advertiéing on the State
Highway System® {Exhibit A) (hereinafter "Outdoor Advertising
Regulations") required by the Court's order pursuant to the
previous hearings nheld on April 18, 1988 and aApril 2%, 1988,

found that the proposed rules did not meet all of the




requirements set forth in the previous orders in this matter.

%Mj%;wwuaﬂyMﬂﬁw\ ﬁ°¢&V”dh‘h1iﬂM1(;«umw
ds t

and after further d&scﬁ%sion with~f25psel, thé court £f hat

o Y Lot otedi jewner g 0781 CEgheder )
the second proposed revised Qutdecr Advertising Regulaticns

(Exhibilt %ﬁxgs revised by and agreed to by all counsel., eXcept
for the objections and exceptions set forth hereinafter, do
comply with the Ceurt's prier rulings regarding netice and
public hearing and regarding the definition of "industrial and
commercial areas."

Based upon the foregoing, the Court does hereby Adjudge,

Order and Decree as fecllows:

That the second proposed revised Cutdoor Advertising
Regulations (Exhibit gzﬁgé filed forthwith by the West Virginia
Commissioner of Highways with the Office of the Secretary of
State and the Legislative Rule Making Review Committee as
proposed emergency rules in accordance with the procedures set
forth in the W.Va. Administrative Procedures Act, W. Va. Code
§29A-3-15. The Court specifically finds that its earlier
rulings regarding the partial uncenstitutionality of the
existing rules and regulations constitute the facts and
circumstances of the emergency required to be stated in fiiing
the emergency rules, as set forth in the aforesaid W.Va. Code
§29A~-3-15. The Court hereby notes and overrules the Objection
and Exception of the Defendants to this portion of the Court's
ruling.

The Court does hereby further Adjudge, Order and Decree

that the West Virginia Commissioner of Highways shall forthwith

-%-




------------------------ﬁiiiiiiiiEi=ﬁﬁﬁﬁiﬁiﬁiﬁiﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁ.

proceed to promulgate the sscond proposed revised Outdoor
:}fr/ Advertising Regulat*ons (Exhibict BB as legislative rules

1

pursuant to the procedures set forth in W.Va. Code §29A-3-1 et
seq.

The Court does hereby further Adjudge, Order and Decree
that the West Virginia Commissioner ¢f Highways shall forthwith
forward a copy ¢f the second proposed outdoor Advertising

b P> )
~:}fﬂ/ Regulations (Exhibit BS to the appropriate officials of the

Federal Highway Administration (FHWA) and seek the concurrence

of the FHWA to the aforementioned second proposed Outdoor

Advertising Regulations.
It is further 2Adjudged, Ordered and Decreed that the W.Va.
Commissioner of Highways shall file with the Court his

atfidavit and supporting exhibits showing that the actions

d n have b lish d(}%

require ereln ave eell agcomplLlsiie

F 7 Lot 0 e et 02 5]
x?%i/9;4i5d %ﬁ%§7deMm«’q§Z§j;.

Enter this 30 day of ﬁ/Vﬂzf/ 1989,

“ ‘JUDGE

Prepared

'grry Cpmeron, Esquire



EXHIBIT 3

MEMORANDUM

TO: THE HONORABLE KEW HECHLER,
Secretary of State of West Virginia
Administrative Law Division

FROM: WEST VIRGINIA CUTDOOR ADVERTISING
ASSOCIATION, An Unincorporated .
Assccaition -

DATE: JULY 28, 1988

MEMORANDUM OF THE WEST VIRGINIA CUTDCOR ADVERTISING
ASSCOCIATION IN OPPOSITION TO EMERGENCY RULE

Gregory A. Morgan, Esquire
Counsel for West Virginia Qutdoozr
aAdvertising Association, An
Unincorporated Association

Suite One, Schroath Building
Clarksburg, West Virginia 26301
Telephcne: (304) 624-5687

YOUNG, MORGAN & CANN
0f Counsel



M =EMORANDIUM

TO: THE HONCRABLE XEN HECHLER,
Secre ary of State of West Virginia
2dministrative Law Divisicn
FROM: WEST VIRGINIA OUTDOOR ADVERTISING ASSOCIATION,
An Unincorporated Assoclation
DATE: JULY 28, 1989
EFE: MEMORANDUM OF THE WEST VIRGINIA QOUTDOOR ADVERTISING
ASSOCIATION IN QPPCSITION TO EMERGENCY RULE
The West Virginia Outdoor Advertisin Association, an
Unincorperated Asscciation ("Associaticon'"}, submits this Memorandunm

at +the raguest of representatives of The Honorable Xen Hechler,

Secretary of State of the State ¢f West Virginia, and pursuant to
West Virginia Cecde § 2z2&-3-15aic). This Memorandum sz«ts forth the
Zssocilation's positien with respect to certain "Emergency amendmants
To An Existing Rule" filed with the Administrative Law Division of

the Secretary oI State's office by the Deparmment of Transpcrtation,
Division of Highways ("D.0O.H."}, on July 14, 1389%. The revisions are
to Series VI of the Administrative Regs. 17-2ZA,

IS
£~

fully supports the strengthening of the "unzoned Lommerc aT
industrial activity" definiticn and the addition of the
concepts. The amendments to the regulaticns respecting salvage vz
have nc application to the industry.

<1
i,.l
u
U
'_l
|_l
§_l

The emergency rule amends several avreas of Series VI,
Amecng those are to the definition of "Unzonad Commercial or Llpdus-
trial Area" found in  Secticn 7. Certain c¢riteria have Dbeen
established to de*erwi e whether or not any particular business can
be considered a "viable commercial or industrial" activity for +the
purposes of the sign placement. In Section 8 amendments have besn
made with respect to the definition c¢f salvage vards The
Assoclation has no guarrel with the these amendments, and, in fac
a
iz
r

b}
{n

The amendments to Section 7.5, entitled "Permits Reguired"
are, however, of great concern to the Association, attached hereto
and designated as Exhibit "1." The emergency rule reguires, Ifcr the
first time, “the public advertisement {by publication) ¢I the
application for a permit to construct, erect, operate, uss, or
mairntain an outdoor advertising sign. The expense to be borne py the
Applicant alsoc included are provisions allowing any person claiming
to ke zffected by the proposed sign te reguest a public hearing prior
to the issuance of the permit; £for the notice ¢f hearing and the
procedure &Y hearings to be held by the D.0O.H. and <£Lor the
assessment of the cost of such hearings upon the parties.




The Association belisves that these amendments, adopted by
means of the emergency rule, are inappropriate and improper under the
standards set forth in W. Va. Code § 28A~2-15, and must be disap-
proved by the Secretary of State. Section. 7.5 should be disapproved
focr two (2) of the three (3) reasons p*ovided for in W, Va. Code §

29A-3-13a(bj. First, the Division of dighways has excesded the scope
of its statuteory authority and, second;y, nc emergency exists o
support the emergency rule. These matters will be addéressed sep-
arataly.

I. THE AMENDMENT TO SECTION 7.3 AS SET FORTH IN THEE

EMERGENCY RULE MUST BE DISAPPROVED

A, The notice and hearing provisions exceed the scope of
the statute.

The authorizing statute £for Section 7.5 of Series VI is W.
Va. Code § 17-22-13, a copy oI which is attached heretec, designatsd

as Exhibit "1." The authorizing secticn specifies in detail +the
process by wihlch a licensed outdoor advertising operator must obtain
a permit to erect a sign., Subsection (a) preovides that o person

shall construct., =srect, operate, use ... any zdvertising sign,
display cr device without first obtalnlng a permit therefor from the
Commissioner and paving the annual fee.'"

Subsecticn (b) details the contents of the permit, =«
amcunt of the annual fege, the procedure to be followsd upcn the aven
of a denizl by the Commissioner of the permit; reguires that Jun
30th be the expiration date o¢f all permits; and, certain othe:
matters. Subsection (b} also protects the lessor of the sign
lccation property by specifically reguiring that "each application
shall be accompanied by an affidavit of the applicant or his agent
that the owner or other person in control or possession of the real
breperty upen which advertising sign, display, or device is to
constructed, erected, operatzed, used or maintained, has consent
thereto."

]
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Subsection (el sets forth detailed procedures for +h
reveration of the rcermit,

Subsection (£) provides <for nondiscretionary judicial
review of any decision by the Commissioner (now the Division Director
of the Divisicn of Highways) for the refusal to grant or reveking a
permit, and gives the Appellant three (o) opticns for venue, being
{l) the county where +the opsra*o*’s princi pal place cf business 1is
located, ({2) the county in which the sign is to be lccated, and (3}
Xarnawha County.
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Analysiz of Section 7.5 of the emergency rule reveals its
virtual complete d*sregird focr the statutory procedure ernacted by W.
Va. Code § 17-22-15. It imposes procedures, including the provision
of a published public notice, at the operator’s exgence, a2 public
comment period, and the discretionary holding of a public hearing on
the 1ssue of the grant or denial of the required permit, which
hearing may be reguested by any perscn who <¢laims to bhe affsoted by
the proposed sign," which are not Zound in the statue and are cutside

the scope o¢f authority granted in W. Va. Code § 17-22-13, or, for

that matter, anywhere else in Article 22, nor are they anywhere to be

found in the federal counterpart to Article 22, which is Secticn 131

of Title 23 of the United States Ccde (see Exhibit "2"). The publica-
tion reguirement and the opening of the permit precess to virtually

evervone in the world are matters completely outside the standards

set by the statute. There is nc language whatscever in the sacticn

which reguires these additional bkurdens on  licensed outdoon

operators, 1is there any shown  any language from which these

regulrements can ba necessarily inferred.  The Association raspect
fully submits that the D.C.H. is withcoutf power +to unilaterally imrose
these additidnal burdens in the absence cf specific statutorcy
authority.

-

}

Perhaps the most glaring defect in Section 7.5 is tn
provision for jualc1al review contained +herein which is in direc
conflict with the provisicns of W. Va., Code § 17-22-15.

ot

2s noted akbcve, the Code section provides that "any pers ns
adversely affected by an Order made and erntered by the Commissicner
(now the Divisicorn 2dministrator) refusing to grant or revoki:g
permit is entitled to judicial review therecft. (Emphasis supplied
The ssction provides three (3) venue cptions. Section 7.5 as s2t
forth in the =mergency rule, completely disregards the cbvicus l=gis-
lative intent and is a blatant attempt tc rewrite the statute, n
Section 7.5, judicial review is prowvided as follows:

et ﬂ'

"Any party adversely affected by the in l
decision of the Division Administraticn may ap
for Jjudicial review through application fcr &
Writ of Certiorari, to the Circuit Court of
Kanawha County." (Emphasis supplied.)

The sectilon is in direct conflict with the statutory pro-
vision on three (3) counts. First, - the Cocde section makes review
mandatory and nondiscretionary. That is, if a decisicn 1ig appealed,
the Court i1s reguired to review the decision. The emergency rule
merely allows an application for a Writ of Certiorari, thus making
the hearing of the appeal a matter of the Court's discretion. T

Lne




conflict between the statute and the rule operates to invalidate the
rule as a matfer of law and should clearly be disapproved.

Secondly, Section 7.5 would allow the applica tion to ke
made only to Kanawha County, not, as the statute allows, to esither
the county which is the principal place of business of the applicant
or to the county in which the proposed sign is to be lecated. Thus,
the emergsncy rule direct1y contradicts and restricts an aggrieved
party's right to Jjudicial review in his cheosen forum as permitted by
law.

‘;rdly, the provision allowing any "party" to appeal, when
considered in caenjunction with the public comment, notice and hearing
provisions c¢f the amendments to Saction 7.5, allows applications for
Jualc_al review by perscns who are not re&l parties in interest in
the issuance of the permit. The former regulation made the permit
arplication subject to the consent of the affected landowner {See W.

Va. Code § 17-22-18[b]} The new regulation will allow delaving
litigation by anyone wno, for any reason, copposes outdcor adver-
tiszing. This is in direct conflict -with the stated legislative
interest of Article 22 c¢f Chapter 17. The Code. which states as
ftollows: -

"The legislature hereby finds and declares:
{a} That outdosr advertising is a lagitimate,
commercial use of private property adjacent to
roads and highways; (b) that outdoor advertising
is an integral part of the business and marketing
function and an established segment of the
national economy which serves to promecte and
protect private investments in commerce -and
industry; {(c) that the erectien and maintenance
of outdoor advertisin signs, displays, and
devices in areas adjacent to federal-aid
interstate and primary highways should be regu-
lated in order to protect the public investment
in such highways, to promote the recreational
value ©of public travel, to preserve natural
beauty, and o promota the reascnable, arderly
and effective display or such signs, displays and
devices.

The legislature further £finds and declares
that fiscal actualities reflect that the people
of the State. of West Virginia would sufier
aconcomicalliy 1f the State failed to participate
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fully 1irn the allocation and apportionment of
federal-214d highway fun d ; more spzcifically that
a reducticon in federal-zid highway funds would
necessitate increased_local taxation to support
and maintain the state road rogram and systen,
and that i+t is the intenticn o” this kill, among
other things, to provide a suaudtory basis for
regulation of outdoor advertising consi stenf with
the public pollcy relating to areas adj acen; o
federal-aid interstate and primary highways
declared by the Congress of the United States, in

Title 23, United 3tates Code, and that the scon-
omic benefit resulting from full participation in

the federal highway program would constitute a - -
benefit to the community as a whole. ({1967, =.

177.3"

The Division ¢f Highways has detoured faxr off 1t
tory right of Wway in the £filing of Section i
costly and time-consuming burdens not contempiated nor 2
he authorizing law. It further purports to rewrite ana su
1ly rastrict the rights of persons aggrieved by a D.0O.H. dec
appeal it, and to restrict the forum in which the appeal
heard. All of these amendments are hompiebe;u beyond the s
this agency's legal authority, especially in light <f the fac
there has been no change, modification or amendment in  ths
contrelling setatutory provisions since 13967, The amendments to
Section 7.5 implemented by means of the emergency rule should be
immediately disapproved.

~1
in
T
r
b
poe fU0

B. The facts and circumstances statsd in the emergency
rule do nct state the existence of an emargency as
defined by the Administrative Procedures Act.

The Secretary of State is assigned the legal duty disap-
proving emergency rules when he determines that there i1s no ex:s ing
emergency to justify the promulgation <f the emergency rule, W. Va

Code § 29A-3-153%a(b) {2}). In order toc aild the Secretary of ua*e in
the performance cof this duty, the Administrative P2Procedures Act
(hereinafter "A.P.A.") regquires that the agency must file a statemenz
£ the facts and clrcumstances constituting the emergency, W. Va.
Code § 25A-3-15{a), copies of which are attached hereto as Exhibit
ll'4-ll

In accordancs with this reguirement the folloewing statement
was filed with the emergency rule on July 15, 1289:




"THE FACTS AND CIRCUMSTANCES CONSTITUTING THE

The circumstances for filing <his Emexgen
Rule stem from the decision madé by Judge John
Frazier, Cizecuit Court of Mezcsr County, We
Virginia, in Civil Action 87-C-355-F on June 230,
1989. As stated in the Second Supplemental Order
of th2 June 30, 1989 proceedings by the Ccurt, 'The
Court specifically finds that its earllier rulings
regarding the partial unconetitutionality of the
existing rules and regulations constitute the facts
and circumstances ©f the emergency reguired to bea
stated in filing the emergency rules, as set forth
in the aforesaid W.Va. Code $29A-3-15.17

The Court also ruled that these revisions be fi
forthwith by the Commissicgner of Highways as opro
posed emergency rules witch your office a3 well a
with the Legislative Rule Making Review Committes.
A ¢opy o©f the June 30, 1985 Second Supplemental
Order o©f the referenced case 1s attached.”
(Emphagis in the original.}

The emergency which is said to Jjustaify the ruls iz the
issuance 0f the order of the Circult Court of Mercer County, West
Virginia. No other facts or circumstances have been cited or pre-
sented.

The

=]

.P.A. defines ‘'emergency" in subsection (g} as
follows: o

" (g} For the purposes c¢f this section, an
emergency exXists when the promulgation of a rule is
necessary for the immediate preservation of the
puklic peace, health, safety or welifiare or is
necessary to comply with & time limitation
established by this code or by & fsderal statute or
regulaticon or to prevent substantial harm to the
public interest. (1982, ¢, 121; 1985, . 15
1986, c. 97; 1987, cc. 75, 76.)

(b

i

As 1is apparent, the A.P,A., definition deces not include
orders of Courts. Further, the D,0.H. states n¢ other facts or
circumstances which azllege any threat t¢ the public peace, health,
safety or welfare which the preomulgation of this rule is necessary to
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prevent, nor that there i1s any time 1imit imposed by the Code or bv
any federal statute or regulation nor that any substantizl harr
exists to the public interest. The terms of the A.P.A. defirition
are plain and unambigucus. No circumstances cr state of factz have
oeen presented by the Department of Transportation, Highwavs
Divigion, which satisfy the statutory definition of "emergency." The
Secretary of State must, therefore, under terms of the procedure
estaplished ky the A.P.A., disapprove the emergency rule because of
the clear lack of the existence of an emergency, and the failure of
the D.0.H. to any facts which support the existence of an erergency

ag defined by the A.P,A,

The promulgation of the emergency rule makes nc change in
the law which purports to redress any imminent threat, nor 1s there
any amendment that cannot wait for consideration in the normal courssa
of affairs, The only "emergency" is that created by the Circuiz
Judge.

That there i1g, in fact, no existing emergency, and that the
Judge's declaration of the emergency 1s a sham, can be sesn IZrom une
progress cf Civil Action No. €7-C-355-F. This matter was initiatsd
in 18387, and tried almost a vear ago. The Circuit Court has been
supervising the revision of the regulations for over a year, and has,
at least tempcrarily, accomplished their promulgation in the Zorm of
the emergency rule by means by the expedient of ordering the D.O.H.
to file the rule. By doing so, Judge Fraziler has oversteppad ﬁﬂ
authority, since the A,.P.A, provides that 1t is the agency itsel
which must find the existence of an emergency, not any ocutside
third party &utheority, even 1f judicial. The acceptance of Jud
Frazier's authority to £find the existence of an emergency by =t
refusal of the Secretary c¢f State to disapprove the emergency ru
would violate the separation of powers provisicons found in Article V
of the West Virginia <Censtitution, which states in part, "the
Legislative, Executive and Judicial Departments shall bs separate and
distinct, so that neither shall exercise the powers proverly
belonging to the others...'”.

In finding and declaring the existence of an emergency.
which is. a function and power ©f the Executive Branch, Judge Frazier
has usurped Jjudicial power in viclation of the separation of powers
provisicns of the constitution.

It should alsc be noted that in spite of Judge Frazier's
finding that an emergency exists, there has been no eguitable or
injunctive relief ordered by the Court tc halt the Issuance oI new
permits, and, in fact, the sign permit in the case bkefore Judge




-

Frazier has been granted and issued., It i1s clear that the Judge is
attempting to unilaterally legislate and regulate the law in <=his
area to suit himself and in effect expand his county Iurisdictien
statewilde. This 1s completely improper. The <facts do noct Jjustify
the emergency and the BSecretary, therefore, has a mandatory legal
duty to disapprove. this emergency rule. Any other decision would

render the A.F.A. meaningless,.

CONCLUSION

For the reascons set Iforth abeve, the Secretary of State
should disapprove of Secticn 7.5 of Administrative Regs. 17-22 as
amended by the emergency rule because the amendments exceed the scope
of the agency's statutory authority and because the facts and
clrcumstances stated deo not justifv the existence of an emergency as
defined by the A.P.A.

GEM:pip
Exhibits Attached
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Cepacomaniy o tllghways
Nem. o Reg. L7-ZA
Seciles VI, SQC T.o4.1
Co(ry7.4.l Qrders - A Zgdfiggiéner/g division
admiﬁistca~czts_o;de; revoking a l’Cense shall be ac'g;E:H—gﬁrgy )
a fincinge of fact and conclusions of law upon which szid orde:
w33 made and en:e:eﬂ. L , )
v y "},‘V
1277.4.2 Judicial Review - ANy pecson advezssly

affesfed bv an ocder made and enteced by the camw SELEABL
Division Administrator s entitlad to a jUdlClal review as gz
out in Article 22, Chapter 17, of the Code.

[
o
'l

7.85/ Permits Reguired. -- No person shall conetr
erect, operacte, use, maintaln, or causg orf permit to be
constructed, erected, cperated, used or maintalned any outdocr
ac¢vertising sign, dlisplay or device without first obtaining a
permit from the Cemmizgidndr Division of Highwavs
Adminlstrator, and paying the annual fee. In the case of ne:
permits, an iLnspection fee can be charged as is deemed neces
by the Divigign/ARdnidlgrrdrsr.

W
-
=

Upon receipt of a permit applicaticn an applicaticn number
shall be assigred by the Division ¢f Highways. The applicant -
shall be notified of the temporary application number and shall
then be reguired to publish a class 2 legal advertisemant in thne
newspaper(s) secving the area where the proposed outdoor
advertising sign, display or dev1ca is Dcoposed to be located. a
copy of the ceztlchate of publication shall be provided to the - -
Department within ten (10) days of the final publication dacte.

As a minimum the advertisement shall include the application
numpber, the location (including ownership of the propertyY uUpon
which the sign . i's to be placed) and shall notify the puplic that
commaents will be received by the Division ¢f Highways, Bighway
Sarvices Sectiocn, until 10 days after the final publication. The
adverticement shall alsc state that all comments must “include the
specific application number to which they rafer.

Any person who claims to be affected by the propcsed sign may
subnmit written ceomments to the DLVLSLOQ of Hignways, Highwavs
Services Section, and may reguest a public hearing within ten
davs of the final publication. Within ten working days of the
close of the comment period the Division shail detegmine whether
to approve, deny, or hold a public hearing for said permit.

When the Division determines that a public hearing is
required it shall notify the person(s) wWho reguested the

Page 14
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g[ QUTDOOR ADVERTISING § 17-22-15

Editor's nots. — For designation of the of-
fice of atate road commissioner as department

of highwayvs, see § 1T-2A-1
I

§ 17-22-15. Permit required for each sign, etc.; applica-

ol tions; refusal of permits; expiration and re- |
newal; change of advertising copy; revocation; !
fee; judicial review.

gULS - (a) Except as in this article otherwise provided, no person shall construct, !
=JQ[9- erect, operate, use, maintain, or cause or permit to be conatructed, erected,

BLoer, operated, used or maintained any advertising sign, display, or device without |
‘ first cbtaining a permit therefor from the commiszioner and paving the an-
nual fee therefor, as herein provided. The commissioner shall not issue such a
permit to any person who has not obtamad the licenae provided for in section
thirteen [§ 17-22-13] of thig article.

{b) A separate application for a permit ghall be made for each separate
edvertising sign, display, or device, on a form furnished by the commissioner,
which epplication shall be signed by the applicant or his repregentative duly
authorized in writing to act for him, and shall describe and set forth the size,
shape and the nature of the proposed advertising sign, display, or device, and
f its actual or proposed location with sufficlent accuracy to enable the commie- i
¥ nar sioner to locate and identify it. Every applicaticn shall be accompanied by a
e fee of one dollar for each advertising sign, display, or device, which fee shall
be retained by the commissioner if the permit is issued. Each portion of an
edvertising sign upen which a display is posted or exhibited shall constitute a
seperate advertising sign for purposes of this section. If the permit is refused
the commissioner shall make and enter an order to that effect and shall cause
a copy of such order to be served on such applicant by certified malil, return !
receipt requested, and shall refund one hslf the fee to the applicant. Such
order shall be accompanied by findings of fact and conclusions of law upon
which such order was made and entered. Each application shall be accompa- -
med by an affidavit of the applicant ¢r his agent that the owner or other
g person in control or possession of the real property upcn which such advertls-
ing sign, display, or device is to be constructed, erected, operated, used or ;
7 meaintained, has consented thereto. Application shall be made in like manner |
for @ permit to operate, use or maintain any existing advertising sign, display
or device. Permits issued nereunder shall expire on the thirtieth day of June
of each year, and shall not be prorated, and may be renewed upon the pay-
ment of the same fee required to be paid upon application for a permit. No
application ghell be required for a renewal of & permit.

(¢) If more than one side of an advertising sign is used for advertising, 2 fee -
for each such side shall be required. Advertisements sculptured in the round
shall be treated as using three sides,

(d) The holder of a permit shall, during the term thereof, have the right te
{ change the advertising copy on the structure or sign for which it was isaued
without payment of any additional fee.
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farer than March 31, 19790 Such repors shall iaclude the mmfarmaton

requirad 2y subsection (a) together with the Secretury’s conclusions aind
recommencations for appropriate legislation.

“(d) Thers 15 hereby zuthorized to e appropriated aoi (o zxoeed
$350,000 o carry oul tnls section.”

CODE OF FEDERAL REGULATIONS

Retmbursement for certain costs related to highway construciion ang ra-
road work, 23 CFR Part 140,

Railrozd-highway insurance protection; railroad-highway projects, 23 CFR
Part 646,

CROSS REFERENCES
This section is referred to in 23 USCS §§ 120, (21,

RESEARCH GUIDE

Am Jur:
&5 Am Jur 2d, Raiiroads § 287.

§ 131. Control of outdoor advertising

(2) The Congress hereby finds and declares that the erection and mainte-
nance of outdoor advertising signs, displays, and devices in arcas adjacent
to the Interstate System and the primary system shouid be controiled in
order to protect the public investment in such highways, to promaote the
safety and recreational value of public travel, and to preserve natura.
beauty.

(b) Federal-aid highway funds apportioned on or after January {, 1968, to
any State which the Secretary determines has not made provision for
effective control of the erection and maintenance along the I[ntersiale
System and the primary system of outdoor advertising signs, dispiays, and
devices which are within six hundred and sixty feet of the nearest edge of
the right-of-way and visible from the main traveled way of the system, and
Federal-aid highway funds apportioned on or after January I, 1975, or
after the expiration of the next regular session of the State legislature,
whichever is later, 10 any State which the Secretary determines has not
made provision for effective control of the erection and maintenance along
the Interstate System and the primary system of those additional outdoor
advertising signs, displays, and devices which are more than six hundred
and sixty feet off the nearest edge of the right-of-way, located outside of
urban areas, visible from the main traveled way of the system, and erected
with the purpose of their message being read from such main traveled way,
shall be reduced by amounts equal to 10 per cantum of the amounts which
would otherwise be apportioned to such State under section {04 of this
title [23 USCS § 104], until such time as such State shall provide for such
effective control. Any amount which is withheid from apportionment tc
any State hereunder shall be reapportioned to the other States. Whenever

170 ’
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FUDERAL-ALY HIGHWAYS 23 USCs § 1

4 v H '
e deternimes il Lo pe i othe pubiic ntersst, the Secretuny may suspend,

fi
such nertods as he deems necessury, the application of this subsection 1o
Suate, :

(o) Efective cortrel means that such signs, displavs, or devices after
Jamgary 1, 1968, if Jocated within six hundred and sixty feet of the right-
afway and, on ar afler July 1, 1975, or after the expiration of the next

reguiar session of ihe State legislatbre, whichever is later, if located beyond
six nundred and sixty Teet of the right-of-way, located ocutside of urban
areas, visible from the main traveied way of (he system, and erected with
the purpose of their message being read from such main iraveled way,
shall, pursuant Lo this section, be limited to (1) directional and official signs
and notices, which signs and notices shail inciude, but not be linited to,
signs and notices pertaining to natural wonders, scenic and historical
attraciions, which are required or authorized by law, which shall conform
to national stendards nereby suthorized to be promulgated by the Secre-
tary hereunder, which_standards shall contain provisions concerning light-
ing, size, number, and spacing of signs, and such other reguirements as
may be appropriaie to implement this section, {2} signs, displays, and
devices advertising the sale or lease of property upon which they are
iocated, (3) signs, displays, and devices including those which mav be
changed at reasonable intervals by electronic process or by remote control,
advertising aclivities conducted on the property on which they are located,
(2} signs lawlully in existence on October 22, 19485, determined by the
State, subject to the approval of the Secrstary, to be landmark signs,
inctuding signs on farm structures or natural surfaces, of historic or artistic
significance the preservation of which wouid be consistent with the pur-
poses of this section, and (3) signs. dispiays, and devices advertising the
distributicn by nonprofit organizations of free coffes to individuals travel-
ing on the [ntersiate System or the primary svstem. For the purposes of
this subsection, the term “free coffee” shall include coffee for which a
donation may be made, but is not required,

{d) In order to promote the reasonable, orderly and effective display of
owtdoor advertising while remaining consistent with the purposes of this
section, signs, displays, and devices whose size, lighting and spacing,
consistent with customary use is to be determiinad by agreement detween
the several Stales and the Secrastary, may be erected and maintained within
six hundred and sixty feet of the nearest edge of the right-of-way within
areas adjacent to the Interstate and primary systems which are zoned
industrial or commercial under authority of State law, or in unzoned
commercial or industrial arsas as may be determined by agreement
betwsen the several States and the Secretary. The States shall have full
authority under their own zoning lews to zone areas for commercial or
industrial purposes, and the actions of the Stafes in this regard will be
accepted for the purposes of this Act. Whenever a bona fide State, county,
or local zoning authority has made a determination of customary use, such
determination will be accepted in lieu of controls by agreement in the
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23 USCS §131 . _ ey

roned commercial and industrial areas within the
ofsuch authority, Nothing 1 this subsection shall
and devices referred to in clauses (2) and (3)

section

el Any sign, dispiay, or device lawfuliy in exisience along th
b}fs\e T oor the rcclelal-".a primary system on September |
does not conform to this sect:on shail not be required (o be remov
July 1, 1570. Any other sign, display, or device lawfully er
does not confomw t0 this section shall not be required ¢ be
the end of the fifth year after it becomes nonconforming.

0
3O
< Ln

-

e

c.

{N The Secretary shall, In consultation with the States, provide within
rights-of-way for areas at approwlate distances from interchanges on C"
Interstate System, on which signs, displavs, and devices giving specis
information in the interest of the traveling public may be erected an.
maintained. The Secretary may also, In ccnsultation with the S‘;Lu
srovide within the rights-of- way of the pnmqry sysiem for areas in \‘-u il
signs, displays, and devices giving specific information in the interest of th
traveling public may be erected and maintained. Such signs shall confor,
to national standards to be promulgated by the Secretary.

(g) Just compensation shazll be paid upon the removai of any cutdon
advertising sign, display, or device lawfully ervected undar State law -
not permutied under subsection (¢) of this section, whether or not rem
pursuant o or because of this section. The Federal share of such camper
sation shall be 75 per centuni. Such compensation shall be paic for th
following.
\A) The taking from the owner of such sign, display, or device of u
right, utle, leasehold, and interast in such sign, display, or device; and
(B} The taking from the cwner of the real property on which the sig
display, or device is located, of the right to erect and maiatain suc
signs, displays, and devices therson.

(h) All public lands or reservations of the United States whnich are adjacen
to any portion of the Inlerstate System and the primary system shail
controlled in accordance with the provisions of this section and th
national standards promuigated by the Secretary.

(1) In order to provide information in the specific interest of the traveiin,
public, the State highway departments are authorized to maintain map
and to permit information directories and advertising Damph‘ets o o
made availeble at safety rest areas. Subject to the approval of the Secretary
a State may 2also establish information centers at safety rest areas and othe
travel information systems within the rights-of-way for the purpose o
informing the public of places of interest within the State and providin
such other information as a State may consider desirable. The Federu
share of the cost of establishing such an infermation center or irave

-

information system shall be that which is provided in section 120 [2
172
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FUDERAL-AID FICHWAYS 23 USCS § 131
USCS § 1207 for a highway project on that Federal-ald system 10 be served
by such center or system.

(i) Any State highway depariment which has, under this section as in effzct
on June 30, 19063, eutered into an agreement with the Secretary to control
the ersction and mainienance of odtdoor advertising signs, displays, and
devices i areas adjacent to the Interstate System shall be antitled 0
receive the bonus payments as set forth in the agreement, bul no such State
highway department shall be eutitled 10 such payments unless the State
malntaing the controt required under such agreement: Provided, That
permission by a State to erect and maintain information displays which
may be changed at reasonable intervals by electronic process or remote
control and which provide public service information or advertise activities
conducted on the property on which they are located shall not be
considered a breach of such agreement or the control required thereunder,
Such paymeits shall be paid only from appropriations made to carry out
this section. The provisions of this subsection shall not be construed to
exempt any State from controliing outdoor advertising as otherwise pro-
vided in this section.

(k) Subject to compliance with subsection (g) of :his section for the
payment of just compensation, nothing in this section shall prohibit a State
from establishing standards Imposing stricter limitations with respect to
signs, displays, and devices on the Federal-aid highway systems than those
established under this section,

(D) Not less than sixty days beforc making a final determination to
withhiold funds from a State under subsection {b) of this section, or tc do
so under subsection (b) of section 136 [23 USCS § 136(b)], or with respect
to Tailing to agree as to the size, lighting, and spacing of signs, displavs,
and devices or as (o unzoned commercial or industrial areas in which
signs, displays, and devices may be erected and maintained under subsec-
tion (d) of this section, or with respect to failure to approve under
subsection (g) of secticn 136 [23 USCS § 136(g)], the Secretary shall give
written notice to the State of his proposed determination and a statement
of the reasons therefor, and during such period shall give the State an
opportunity for a hearing on such determination. Following such hearing
the Secretary shall issue a written order setting forth his final determina-
tion and shall furnish a copy of such order to the State. Within forty-five
days of receipt of such order, the State may appeal such order to any
United States district court for such State, and upon the filing of such
appeal such order shall be stayed until final judgment has been entered on
such appeal. Summons may be served at any place in the United Stiates.
The court shall have jurisdiction to affirm the determination of the
Secretary or to set it aside, in whole or in part. The judgment of the court
shall be subject to review by the United States court of appeals for the
circuit in which the State is located and to the Supreme Court of the
United States upon certiorari or certification as provided in title 28, United
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Srites Code, secuon 1234 (28 LSCS 3 PIND [T any part of an HPDCr
ment o a State 15 withheld by the Secretary under subsection (B 3! s
seclicn or subsection (b)) of section 136 122 USCS 8§ 136(b1], the amount s

withheld shall not be reapportionad to the oiher Smte% as iong as g ‘Mw
prought by such State under this subsection 15 pending. Such amount shall
remain avatiable for apportionment in accordance with the final judgmen;
and this subsection. Funds withheld from apporiionment and subsequantiy
apportioned or reapporuioned under this section shall be avilable for
expenditure for three full fiscal years after the date of such appertionment
or reapportionment as the case may be,

L
1
i

{m) There is authorized to be appropriated to carry out the provisions of
this section, out of any money in the Treasury not otherwise appropria;”‘

not 1o exceed 520,000,000 for the fiscal year ending June 30, 1984, nat 1z
exceed $20.000,000 for the fiscal vear ending Junz 30, 1987, not Lo bx\,eed
$2,000,000 for the fiscal year ending June 30, 1970, not (0 exceed 327 0G0,

000 for the fiscal vear ending June 30, 1971, not to exceed 520.300,600 Tor

the fiscal year ending June 30, 1972, and not 1c exceed $50,000,000 for ihe
fiscal year ending June 30, 1971, The provisions of this chepter [23 USCS.
§§ 101 et seq ] relating to the obligation, period of aveilability and expendi-
ture of Federal-aid primary highway funds shall apply to the funds
authorized o be appropriated to carry oul this section after June 30, 1967,

(n) No sign, display, or device shall be required to be removed under this
section if the Federal share of the just compensation to be paid uporn
removal of such sign, display, or device is not available to make such
payment.

{0) The Secretary may approve the request of a State to permit refentian
specific areas defined by such State of directional signs, displays, and
devices lawfully erected under State law in force at the time of their
erection which do not conform (o the requirements of subsaction {¢), where
such signs, d'splws, and devices are in gxistence on the date of snactment
of this subsection [enacted May 5, 1975] and where the State demonstrates
that such signs, displays, and devices (1) provide directional im’o-'r o
about goods and services in the interest of the travel mg public, and (2) are
such that removal would work a substantial economic hardship in such
defined area.

ten
i

{p} In the case of any sign, display, or device required to be removed under
this section prior to the date of enaciment of the Faderal-Aid Highway Act
[Amendments] of 1974 {enacted Jan 4, 1975), which sign, display, or device
was after its removal lawfully relocated and which as a result of the
amendments made to this section by such Act is required to be removed,
the United States shall pay 100 per centum of the just compensation for
such removal (inciuding all relocation cosis).

()(1) During the implementation of State laws enacted to comply with this
section, the Secretary shall encourzge and assist the States (o develop
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e conirole and programs which wiil assure that necessary Jirectianal

Ll

Aformanon aboul facilities providing goods and services in the interest

of 1he traveling pubkic will continue <0 be available to motorists. To this
he Secretary shail restudy and revise as appropriate existing
; ras for directional signs authorized under subsections 131(c) (1)
and 130D [subsections {¢3(1) and (D) of this section] to develop s5igns
which are functional and esthetically compatible with their surround-
ings. He shall employ the resources of other Faderal departments and
agencies, mnciuding the National Endowment for the Arts, and employ
maximum pariicipation of private industry in the davelopment of stan-
dards and svstems of signs developed for those purposes.

(1) Among other things the Secretary shall encourage States to adopt
PUOgrams (0 assure that removal of signs providing necessary directional
information. which also were providing directional information on June
[, 1972, about facilities in the interest of the traveiing public, be deferre

until all other nonconforming signs are removed. )

fAug 27, 1958, P. L. 85767, § 1, 72 Stat. 904; Sept. 21, 1955, P, L. B¢
342 Title I, § 106, 73 Stal. 612; June 2%, 1961, P. L. 87-61, Tuele [, § 106,
75 Stat. 123: Oct 24, 1963, P. L. 88-157, §5, 77 Stat. 277; Oct. 22, 1965,
P L. 89285, Titie I, § 101, 79 Stat, 1028; Sept. 13, 1966, P. L. 89-574,
$ 8(a), 80 Stat. 768; Aug. 23, 1968, P. L. 90-495, § 6(a)-(d), 82 Stat, 817,
Dec. 31, 1970, P. L. 91-605, Title I, § 122(a}, 8% Stat. 1726; Jan. 4, 1973,
DL, 63-643, § 109, 88 Stat. 2284; May 3, 16976, P. L. 94-280, Title L
§ 122, 90 Stat, 438; Nov. 6, 1978, P, L. 35-599, Title I, §§ 121, 122, 92

Stat, 2700: Nov. 9, 1979, P. L. 96-108, § 6, 93 Stat. 797.)

S
1

end
sianda

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

“This Act”, referred to in this section, is Act Oct. 22, 1963, P L. 89-
285, 79 Stat 1028, known as the Highway Beautification Act of 1963,
whiclr among other things appears @5 a note [0 this sectien. For full
classification of this Act, consult USCS Tables volumes.

“Sueh Act”, referred lo in this section, is probably a reference to Act
jan. 4, 1975, B. L. 93-643, 88 Stat, 2281. For full classification of this
Act, consull USCS Tables volumes. ’

Explanatory notes: )
The bracketed word “Amendments” is inserted in subsec. (p) to clarify
the Act probably intended to be refarred to by Congress inasmuch as
Aot Jan. 4, 1975, P.L. 93-643, § 1, 83 Stat. 2281, provided that that
Act may be cited as the “Federal-Aid Highway Amendments of 1974”7
Act Nov. 6, 1978, P.L. §5-599, § 122(c), 92 Stat. 2701, purported 10
amend subsec. (¢) by inserting “including those which may be changed
st reasonable intervals by electronic process or by rfemote control,”
aftar “devices,” this matter was added after “devices” as the probable
intent of Congress. :
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RULE MARINGESLA

RO BTHRS L0 T a2 colim g nmres o an Falh e
§ 29A-3-11. SubIDJSSIOn of legislative ru_les to the legislative'
AL BYE rule maklng review commiitteein” e wit
v g )‘-‘:hﬂf[ PETERE HPR -wn‘ha'm"‘-“” ¢ovEd 'wu' pinsiy mnoow
—Sf.ated ih West. Yirginia Chu‘opractzc Soc'y, Lo Denga S . fi
Inec. v Memtt 358,5E.2d 432 (W. Va, 1957)34:‘ PR - .

l L,'r‘ :f'

g 29A 3 12 Subrmselon of leglslat.we ru.les to Legislatu.re.

wanne wte a5 I e i . 2 AN
Stated in West Vu-gmla Chu‘opracttc Socy, U ,ﬂ-‘, DUt an
Ine. v, Merritt, 358 8.E.2d 432(W Va 1987) o ‘ s

g, o) “ Rl N V. Sy T L RN R
§ 29A 3 13 Adoptmn of leg'lelamve rules, ef‘fechve date.

" 8fatdd in West Virginie Chiropractic Soe'y, A e
Inc. v, Merritt, 358 S..EZd432 {(W. Va 1987). : ELR

§ 29A- 3 14. Withdrawal or modlﬁcatlon of proposed rules.

Stated in West. Virginia Chiropractic Socly,.. - Vs o e
Inc v, Merrikt, 358 S.E.2d 432 (W. Va. 1887),

§ 29A 3 15 Emergency Ieglslatlve rules procedure for pro-
TS ,mulgatxon, deﬁnmon. T b ﬂ

(a) AEy agency thhiauthorxty to propose legzelatwe rules may, Wxthout
sarmg, find-that an emergency exzste requiring - that emergency rules be,
promulgated and promulgate the same in accordance with this: sectlon Such
ergg;_gency ru.les, together, with a statement of, the facts. and circumstances
c;_qneﬁ;tu}mg the jemergency, shall. be filed in,the: sta.te;reglster .andshall be-
come; egectwe 1mmed.1ate1y upon . such ﬁhng. ,_Such_: eme:gencyumlemma}z

opt ia.‘m’ez(lglhor repeaL, any. leg;slagwe rule; Jb% he cgreumguancea conati-.
uting th g eInergensy requ.lrlng such. adontlen, amendment or;repeal shall be
stated Wlth partzcula,rlty and be subjectito de B0 review. by any court havmgr
ong’mal Jurlsdlctlon of an action challenging their validity.-Fifteen copies of
the. mles;andf,of the required statement shall. berﬁled forthw1th wlth the
leglslatwe rule-making . review; committee. ' 11 e FRTEAL
- An emergency rule shall be effective for not mcre. :han ﬁ&een months and.
shall expire earlier if any of the following cceurs: = '+ G

“(1}. The secretary of atate, acting under the authority provided for in section
fifteen-a [§ 29A.3-15a] of thig article, or the attorney general, acting under
the authority provided for in section fifteen-b [§ 29A-3-15b] of this article,
disepproves the emergency rule because (A) the agency has sxceeded the

3

Exhibit &

§: 28A-3-18,
§ 29A3 10 Creation” of  a legslanve rule makmg revlew

SR commlttee. e o :
q,,_y;-ui“, \ L N T R TR B I‘-w...f.f. oL nan ’J:
“ 5thtdd {n West Virgins’ C'h:'*ouractxc Seciy, il TEmIIETE R H - -kaT L

Inéy, Ma"’lﬁu353 S.E.24 432.(W. Va. L981J g ot Deerdots T A ooy
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Effect of amendments of 1887. — The 1387 .reenacted Lma sect.or a8 a—ne'ldec Ux
amendment, by ¢ 75, in the'second "a‘ag'raph Acts 1887, ¢. 76,
in (8}, suosutmed "An" for "Any”; and in (2)(1); 7, ‘Applied in Boyd v. Merritt, 354 SE.2d 105
added "gr the attorney generel, acting under (W, Va 15886,
the, authont?f provided for in pection fifteen-b, Cited in West Virginia Chirhpractic Soc'y,
.bmaawme.\ { , ) ; Biyend
’*he amend::nem by ¢. 78, effective May 13 fnc. v. Merriit, 358 8.E.2d 432 (W, Ve, ‘9“';’71"-.

! 0

Vi n( Lem HL ot

§ 29A -3-15a. Dléapproval of emergency rules by the secre-
tary of state; judicial review,

{(a) Upon the filing of an emergency rule by an agency, under the provisions
of section fifteen [§ 29A-3-18] of this article, by any 'agency, except for the
secretary of state, the secretary of state shall review such mile and, within
forty-two days of suc‘n filing, shall issue a decision &s to whether or not such'
emergency rule should be disapproved. An smergency rule filed by the secre-
tary of state shall be reviewed by the attorney general aa prov1ded for in
section fifteen:b {§ 29A-3-15b] of this article.

(b) The secretary of state shall disapprove an emergency rule if he deter-
mines:

(1) Theat the sgency has exceeded the scope of its statutory avthority in
promulgating the emergency rule,

{(2) That an emergency does not exist justifying the promulgation of the
rule; or 8

(8) That the rule waz not promulgated in compliancs with the provisions of
section fifteen of this article.

(¢) If the secretary of state determines, based upon the contents of the ruie’
or the supporting information filed by the agency, that the emergency rule
should be disapproved, he may disapprove such rule without further investi-
gation, notice or Hearing. If, however, the secretary of state concludes that the
information submitted by the agency is insufficient to allow a proper determi-
nation to be made as to whether the emergency rule should be disapproved, he
may make further investigation, including, but not limited to, requiring the
agency or other interested parties to submit additicnal information or com-
ment'or ﬁxmg g date, mme ‘and place for the takmg ‘of évidence on the Jssues
involved’in! mékmg a2 detéffnination under the prov151ons of thid dection.

{(d) The detérmination of the secretary of state shall be reviewable by the’
supreme court of appeals under its original jurisdiction, based upen a petition
for'a writ of mandarnus, prohibition or certiorari, as approprxate Such pro
ceeding may be instituted by:

(1) The agency which promulgated the emergency rule;

(2) A member of the Legislature; or

(3) Any person whose personal property interests will be significantly aft
fected by the approval or disapproval of the emergency rule by the secretary of
state. (18886, c¢. 97; 1587, cc. 75, 76.)

Effect of amendments of 1987. — The 1987, reenacted this section as amended by
amendment, by 2. 75, rewrote (a). Acts 1987, ¢, 75.
The amendment by c. 75, effective May 13,




EXHIBIT C

-

WEST VIRGINIA DEPARTMENT OF HIGHWAYS

State Capitol Complex

Building Five FRED VANKIRK
GASTON CAPERTON : T, ACTING COMMISSIOHER
GOVERNOR Charleston, West Virginia 25305 STATE HIGHWAY ENGINEER

August 2, 1988

Mr. Robert E. Wilkinson

Deputy Secrestary of State

State Capitol, 157-K
Charleston, West Virginia 25305

Dear Mr. Wilkinson:

Thank you for the cpportunity fo respond to the memorandum from -
Gregory A. Morgan, Attorney at Law, concerning the oppcsition to the
emergency rules filed by the Division of Highways.

As you are aware the only reason we filed the emergency admendments
was because of the requirement of the court.

Whether or not this is sufficient basis to determine if this is an
emergency situaticn should be decided by your office or ultimately the
tate Supreme Court. '

The West Virginia Cutdoor Advertising Association was well aware
for over a year of this suit. At no time did the edvertisers see fit
to intervene. Therefore, we do not feel that it is appropriate for
the Division of Highways or the Secretary of State to address the legal
issues as set forth in the Associztions memorandum.

Should you desire additional information, do not hesitate to
contact me or Bob Bible of cur Legal Divisicn.

Very truly yours,

)= A

C. Cameron Lewis, Director
Highway Services Division

CCL:b




KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

BARBARA STARCHER
Deputy Secretary of State R SPI\A_TE OF WES’I‘ VIRGINIA.

RICHARD §. STEPHENSON . SECRETARY OF STATE

Deputy Secretary of State
Telephore: (304) 345-4000 136'{,011_?_6305

Carporations: 342-8000

August 11, 1987
NOTICE OF .EMERGENCY RULE DECISION BY THE SECRETARY OF

AGENCY: Department of Highways

RULE: Amendment to Series 3, Traffic' Safety Rules and
Regulations - L S

DATE FILED AS AN EMERGENCY RULE: June 30, 1987

DECISION NOQ. 13-87

WILLIAM H, HARRINGTON
Chief of Staff

RICH C. HARTMAN
Director, Administrative Lav/

DONALD R, WILKES
Directar, Carparations

VIRGINIA SKEEN
Special Assistant

(Plus 27l the voluntear
help we can get)

STATE

Following review under WV Code 252-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.

A copy of the complets decision with reguired findings is
available from this office. -

y S

KEN HELCELER
Secretary of State

FILED IN THE OFFICE OF
THE S%f:%IARY OF STATE
THIS DATE ve (4,/FF7

ADMINISTRATIVE LAY DIVISiaON




KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

BARBARA STARCHER
Deputy Secretary of State

RICHARD S, STEPHENSON
Deputy Secretary of State

Telephone: (304) 345.4000

WILLIAM H. HARRINGTON
Chief of Staff

RICH 0. HARTMAN
Direttor, Administrative Law

Carporations:

par.

par. -

par.

par.

par.

par.

342-8000

. DONALD B. WILKES
SIATE OF WEST VIRG]:NIA. Directar, Corporations
SECRETARY OF STATE . VIRGINIA SKEEN
- Special Assistant
Chaﬂesﬁn125305
. . . R . (Plus all the velunteer
_ B T _help we can get)
DECISION Emergency Rule Decision
(ERD 13-87)

AGENCY: Department of Highways

RULE: Amendment to Series 5, Traffic Safety Rules and
Regulations 7

DATE FILED A5 AN EMERGENCY RULE: June 30, 1987

The Department of Highways (DOH) has filed as an emergency rule
amendments to _the above titled Series 5.

West Virginia Code 29A-3-15A reguires the Secretary of State to
review all emergency rules filed after March 8, 1986, This
review requires the Secretary of State. to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adepting an emergency rule; 2) exceaded the
scope if its statutory authority in promulgating the emergency
rule; or 3) can show than an emergency exists justlfylng the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be
disapproved [29A-3-15a(a)l].

(A) Procedural Compliance: WV Code 2%A-3-15 permits an agency
to. adopt, amend or repeal, without  hearing, any
legisglative rule . by filing such zrule, along with a
statement of the clircumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

-If an agency has accomplished the above two required £filings

with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-~two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of preocedural compliance,

The DOH has £iled this emergency rule with supporting documents
with the Secretary of State on June 30, 1987, and with the
LRMRC on July &, 1987.




par.

par.

par.

par.

par.

par.

10

i1

12

It is the determination of the Secretary of 8tate that the DOH
has complied with the procedural requirements of WV Code

§29A-3-15.

{B) Statutory Authority -- WV Code §17-2A-8 (24} reads

(24) Make and promulgate rules ond regulations for the government and
conduct of personnel, for the orderly and efficient administration and
supervision of the state rood program and for the effective agnd expeditious
performance and discharge of the duties and responsibilities placed upon
him by law.

WV Code §17C-17-11 -- Permits for excess size and weight,
subsection {(c) reads in part:

The commissioner may chorge o fee not to exceed five dollars for the
issuance of a permit for a mobile hcme and a reagsonable fee for the
issuance of a permit for any other vehicle under the provisions of this
section to pay the administrative cosits thereof.

It is the dJetermination o¢f the Secretary of State that the
Department of Highways has not exceeded its statutory authority
in the promulgation of these emergency rules.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as

follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time [limitation established by this code or by o federal statute or
regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provisicon: 1) immediate preservation;
2) time limitation; and 3} substantial harm. An agency need
only document to the satisfaction o©of the Secretary of State
that there exists a nexus between the proposal and the
circumstances creating at least one of the above three
emergency categories. '




par.

par.

par.

par.

13

14

15

ls

The facts and circumstances as presented by the DOH are . as
follows: ' - - - :

This Emergency Rule is keing filed in order to comply with West
Virginizd Code §17C-17-2, 4 and 11(b). Additionally, these rule
changes are necessary to promote public safety through the
establishment of travel time restrictions for mobile homes.
Increased fees for Special Permits and for Blanket Permiits for .
oversized loads are also established with this rule change to
ensure public safety by providing adeguate funding for the
for the administration c¢f these permits including the support
of an adequate number of inspectors. Finally the maximum over
dimensicn permit limitations for mobile heome length and
combination length have been increased to coincide with
neighboring states +to prevent the hinderance of interstate
transport of mobile homes.,

As stated in previous ERD's, rules proposed to promote safety
may meet a lesser standard. This proposal also brings West
Virginia in line with the fses of other states.

It is the decision of the Secretary of State that this proposal
by the Department of Highways is in procedural compliance with
WV Code 294-3-15; does not exceed the statutory authority of
the Department of Highways; and that the facts and circumstances
presented constitute an emergency. Therefore, the Secretary of
State decides that this emergency rule should be approved.

This decision shall be c¢ited as Emergency Rule Decision 13-87
or ERD 13-87 and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
filed with the Department of Highways, the Attorney General and
the Legislative Rule Making Review Committee.

| \fr/d

KEN HECHLER

SECRETARY QOF STATE
FiLED IN THE OFFICE OF

THE SECREFARY OF STATE
_ IS DATE L Tue L1 /977
Entered A IRATIVE LAW_DIVISION




