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Section 1. General -

l1.1.  Scope. —— These Interpretive, Leglislative and Procedural rules and
regulaticons relate to the acguilsition, dispesal, lease and management of real
property and appurtenant structures, and relocaticon assistancs for persons
dislocated by highway construction.

1.2. Authority. —— These rules and regulations are issued under
authority of west Virginia Code, Chapter 17, Article 2a, Sections 5, &8, 17,

19, 1oa and 20. :

1.3. Filing Date. ——.
1.4. Effective Date. —— T
1.5. _ Amendment to Former Rule., —— This legisiative rule amends the West

Virginia Leagislative Rule, "pDepartment of Highwavs, Series 2, Acguisition.
Disposal, Lease and Management of Property and Appurtenant and Relocation
Assistance”, filed December 16, 1882 and effegtive Japnuary 1, 1983.

Section 2. Acauisition of Real Procerty

2.1, General. —— The acguisition of real property, and interests
therein, required for the state road program and system, 1s governed by
statute, (Reference, in general, Chapter 17, Article 2a, Sections 8 and 17,

Code.) HNeedless to say, the exercise of the soversign power of eminent domain
is contreolled by substantive law principles.
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Sectlon 3. Sale, Exchange ¢or Lease of Real Propertiy and
Structures

3.1. Prorerty Management Unit of Richt of Way Division. —-- The sale,
exchange, or lease of real property or any interest or right therein or any
structure thereon, held by the Department of Transportation, Divislen of
Hichways, shall be under the control and management cf the Property Management

Unit of the Right of Way Division of the Division of Highways.

3.2. District Office. —-- In each District Office the District Right of
way Agent or his assistant shall perform the duties and Eunctlions ¢f Property
Management relating to the sale, exchange or lease of real property, any
interest therein, or structures thereon, within the District.

3.3. . Definition: Excess Real Estate. —— Excess real estate, as used in
these rules, shall mean any real property or any interest or right therein,
which is_held by the Division of Highways and which 1s not necessary or
desirable for present or presently foreseeable future state road purposes, or
any directly or indirectly related purposes connected with the construction,
maintenance or operation of state roads. Any land within the right of way
limits or a property required by the Divisicn of Highways shall not be
considered excess real property wilthout the prier approval of the Rdministrator
of Highways or his designee. B e

{a) Temporary Disposition - Temporary disposition of real property
or any interest therein, not needed for state road purposes, may be eilther by
lease or permit.

{b) Permanent Disvosition - Excess real estate may be permanently
disposed of by: .

(1) Exchange for other real property needed for any state
road purpose. - ) - -

{2) Public sale.

{3) abandonment. (In the usual instance will apply only to
road right of way easement.)

(4) pPrivate negotiated sale to principal abutting landgwners.

provided howaver that this method of permanent disposition of real property
shall be available only with respect te former rallroad rights-of-way cwned by
the Division of Hichways and those properties cwned bv the Division of
Highwavys wnich were formerly used as turnpike roads.
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3.4. Initiating Disposition. -- Disposition of real estate owned or helid
by the Division of Hlghways may be initiated by a request of scme member or
group of the general public.

{a) pPublic Recuest — Any citizen or group of cirizens hay make &
written reguest to the District Engineer of the Division of Highways District
where the preoperty invelved is located, or such reguest may be made directly o
the Administrator of Highways in Charleston, West Virginia, for the disposition
of any parcel or tract of real estate owned or ctherwise held by the Division
of Highways. Regardless of the manner in which the regquest is initiated, no
real estate owned or held by the Division of Hichways shall be sold, offered
for sale, or released in any manner until such sale, offer or release has been
approved by the District Engineer, the State Highway Engineser and the
Administrator of Highways or his designee.

3.5. Findinag With Respect to Value as Hiking Trail —— XNo real property
owned by the Division of Highwavs shall be transferred, sold or otherwise
disposed ¢f unless the Administrater £inds that such property or right—-of-wav
has no sianificant value to the state as a hiking traill and does not serve as a
link between two or more state owned properties, except that any such property
that lies within six hundred feet of any dwelling house mav-be transferred,
sold or otherwise disposed of without such a finding by the Zdministrator.

(X3

Section 4. Exchange of Real Propertcy

4.1. Property Hot Necessary for Reoad Purposes. —— Any real property, or
any part thereof, or any interest or right therein, which is deemed by the
Administrator not necessary or desirable for present or presently foreseeable
state road purpcses may be exchanged for other real property, or any interest
or right thereiln, wnich is deemed by the Administrator to be necessary or
desirable for present or presently foreseeable state road purposes. (Referance:
Chapter 17, Article 2a, Secticon 19, Code.) -

4.2, Property Necessary for Read Purposes -- Any real property, or any
part thereof, or any interest or right therein, even though it may be necessary
or desirable for present or presently foreseeable state road purposes, may be
exchanged for other real property, or any interest or right therein, in close
proximity theretc which the Administrator deems of egqual or superior useful
value for present or presently fdreseeable future state road purposes.
(Reference: <Chapter 17, Article 2a, Section 1%, Code.)
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4.3. dppraisal. -- Rny exchange of real propertf, or any interest

therein, must be based on approved appraisal of each separate preperty
invelved, and a determination by the Chief Revliewing Appcraiser of the Division
of Highways of the fair market value of properties. The Director of the Right
of Way Division shall make a recommendation to the Administrator as to whether
or not the property the Administrator desires to acguire by exchange is of
equal or superior useful value for present or presently foreseeable future

state road purposés as the property already owned by the Division,

4.4. Difference in Value. —-- The Adminlstreter of Highways may pay or
require payment of any substantial difference in the value of the properties
being exchanged and may move OfF pay the ceost of moving buildings, structures,
or appurtenances in connection with any such exchange. -

Section 5. Public Sale of Excess Real Property

5.1. auction. —-— All excess real property, or any interes:t or right
therein or structure thereon, shall be sold at publlc auction in the county in
wirich the real property, or the greater part thereof, in value, is located.
such sale shall be made as provided by law and these requlatiens. Conveyance
of réal preperty by the Divislon of Highways te other public bodies wmay be
handled on a negotiated basis. Such conveyances are subject to the approval
of the Board of Public Works. (Refergnce, Chapter 17, aArticle 23, Section 19,

code.)

5.2. Published Notice of Auction. —- Notice ¢f a2 public auction of
excess real property shall be published on three different days in a newspaper
of general circulation in the county in which the real property, or a part
thereof, is situats. '

{a) The first publicaticn of the notice shall be at least 20 days
prior to the date of the public sale.

{h} The notice shall set forth the time, place, date and terms of
the proposed sale and a general description of the real property to be offered
for sale.

{c) The notice shall clearly state that the Division of Highways
reserves the right to reject any or all bids received at a sale.

-
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{d} &an affidavit of publication of notice, or a copy of the
rublished netice, shall be obtained and filed with the Right of way Division
ffice. ;

5.3. Conduct of Auctions. —— The District Right of Way Agent shall
conduct, or cause t& be conducted, the public auction at the time and place
specified in the nctice. Another person appointed by the District Right of
wWay Agent, shall act as clerk and record the high bid and the name and address
of the high bidder. The clerk shall also receive any monies paid at the time
of sale and give a receip:t therefor to highest bidder. The District Right of
Way Agent shall promptly forward the results of the auctlon, a copy of the
receipt, a cashier's or certifled check payable to the Department of Highways
for all money received, and the recommendations of the District 0ffice to the

Right of Way Division Office. -

5.4, Closing Sales of Real Property. —- If the sale 1s approved by the
Division Right of way Office and the Administrater of Highways, an executed
deed shall be fcorwarded to the District 0ffice for completion of the
transaction. The District Right of Way Agent shall collect any balance of
money due in the form of a cashier's or certifled check prior te the delivery
of the executed deed. BAny monies so recelved shall be promptly forwarded to
the Accounts Recelivable Section, Finance Division, Division of Highways, with
a copy of the transmittal letter to the Right of Way Division Cffice. The
District Right of Way Agent shall advise the Division Right of Way CEfice in
writing as to the recordation date of the deed, and the page and bock number
in which the deed is recorded in the appropriate County Clerk's office.

Section SA Disposition of Former Rallroad Rights-of-Wav and
Former Turnpike Roads. )

Sa.l. Authority. —- In any instance where the West Virginila Division of
Highwavs has or shall hereafter acguire title o proverty which was formerly
used as a railroad right-of—-wayv, or which was formerly used and deslgnated as
a turnpike rgad, the Admipistrator may, subiect to the conditions and
procedures herein contained, transfer the same by sale on such terms and
conditions, including consideraticn, as the Adminigstrator shall determine to
be fair and reascnable, in accerdance with the following preocedure.

{a) Upon wrilitten reguest by any interested partvy or on the
Administrater's initiative, the administrator shall determine and define those
portions of any former reilroad or turnplke properties owned by the Division
of Highways which are not necessary or desirable for present or presently

Page 5




Division of Highways
Leg. Rule, 17-22
Series II, Sec. 5a.l

foreseeable future state road purposes, and shall designate the same for the
sale hereunder. If the Administrator determines that such preopertvy is not
necessary or desirable for present or presently foreseeable future state road
purpeses, has ne significant value to the state as a hiking trail and does not
serve as a }ink between twe or more state cowned properties, its fair market
value will be established by the Bdministrator and the abutting property owner
will be permitted te purchase said propertv for the established price.

(b) For each particular former railroad or turnpike property
designated for sale, the administrator shall determine and establish (1) the
fair market value for each such former railrcad right-of-way or turnpike
property desiqnated for saie, and {2) the total square foot area of each former
railroad right-of-wav or turnpike property designated for sale.

{c) Anv person or persons ownhing the entire surface interest or
the entire interest in the fee, to a lot, parcel or tract of land abutting on
a former rallread riqht-of-way property or property formerly used for turnpike
roads and now owned by the West Virginia Division of Highways,., may, subject to
the cenditions, restrictions and reguirements hereinafter set forth, purchase
porticons of said propertyv. i .

() A determinaticn of the eligibiliry to purchase said
property will be made following receipt of an application in writing from such
ocwner({s) identifving the exact location c¢f the procerty proposed to be ‘
purchased and the property owned by the abutting property owner. Evidence of
such ownership shall include but not be limited to a certified statement

indicating that the proverty does abut the railrcad or turnpike roads together
with copies of any deeds, wills, or other instruments conveving right or title

unto such property.

(e} BAnv properties abutting such railroad or turnpike roads
sold pursuant to these regulations shall embrace an area fronting the entire
lenath of the abutrting property owner's adjacent propertv and one—hnalf the
width of the former railroad right—of-way or turnpike road and terminate at
both ends by lines perpendlcular to the centerline or radially therefrom.

Section 6. Dilspogition of Structures

6.1. Methods of Disposing of Structures. —-- Structures which are not
needed for road purposes but which are situated on land regquired for present
or future contemplated road needs shall be disposed of by the following
methods:
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Leg. Rule, 17-2a
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fa) Retenticn by former owner as a part of the consideration of
acguisition of the land: or

(b) Public sale; or

{c) Letting a demeolition centract; or

{d) Giving to a local public agency; or

{e) Removal by Division of Highways maintenance Eforces; or

(£} Inclusion in the prime construction contract.

6.2. Retention by Owner. —— Property owners may be permitted Lo retain
improvements for clearance from the right of way. 5Such improvements must be
properly removed within the time agreed to between the property owner and the
Administrator of Highways, and 1if not so removed, the Administrator of

Highways, shall take proper action to ¢lear the right of way of any such
improvements. T o S . .

£.3. Public Sale of Structures. ~— The sale of ﬁmﬁrovements upon state
road property shall be at public auction as provided by law and these
regulations. (Referesnce: Chapter 17, Article 2R, Section 1%, Code.)

{(a} HNotice of auction - The District Right of Way agent shall
cause a notice of the proposed sale of structures to be published during at
least two different weeks in a newspaper of general circulation in the county
in which the structures are located or as otherwise approved by the Director
of the Right of Way Division. The first such notice shall be published at
least 20 days prior to date of the propesed public auction.

() Form of Notice - Notfice of sale of structures shall set forth
the time, place, and terms of the proposed sale. The notice shall clearly
state that the administrator of Highways reserves the right te reject any and
all bids. The notice shall describe the structures to be sold, indicate the
location of the structures, set forth the terms of payment, and inform
prospective bidders where they may obtain a copy of the specifications for
remcval and clearance of the structures and terms of the proposed bill of sale.

(¢} ProcE of Publication — An afflidavit of publication of the
notice shall be cobtained and £iled with the Right of Way Division Office..

(d) Auction Procedyre - At the time and place specified in the
notice, the District Right of Way BAgent, or a person designated by him, shall
Eirst advise prospective bidders concerning the terms under which the
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Leg. Rule, 17-2A ’
Series 1II, Sec. §.3 - .

improvements may be sold. Terms discussed include those concerning payment to

the Division of Highways, the posting ©of a perfeormance bond and rules

governing the removal of the improvements and cleanup. After ccmpleting the
discussion concerning the terms the auctilconeer may commence taking bids. .

. only after all such items have been read shall the auction
commence. Ahnother person appointed by the District Richt of Way Agent, shall
act as clerk te record the high bid and the name and address of the high bidder
on each property. The clerk shall also receive any monies paid at the time of
the sale and give a receipt therefor to the high biddéer. The clerk shall
retain two copies of each such receipt.

{e) Recommendation ¢f Appreval - If time is of the sssence, the
District Office may request by telephone an advance Indication as to whether
the high bid will be acceptable and inform the bidder that contingent upon
final approval <f the bill of sale he may make arrangements Lo remove the
improvement. However, actuzal work of removing the structure cannct begdin
until such final approval has been given by the Director of the Right of Way
Divisien. If such advance notice 1s given the high bidder., he shall be
clearly advised that the sale is stilll contingent upen approval by the
Director of the Right of wWay Division, and that the advince -notice dces not
bind the Division of Highways. The District Right of Way Agent shall
immediately forward the bill of sale, results of the auction, and.a copy of
the receipt to the Division Office with the District Right of Way Agent's
recommendations.

{E) Bill of Sale - .The bill of sale, in gquadruplicate, shall be
completed and signed by the purchaser on the day of the auctien for
transmittal to the Division Office with the recommendations of the District
Right of Way Agent.

(g) Approval and Closing of gale — If the sale is approved by the
Directer of the Right of Way Division, the District 0ffice will notify the
successful bldder by giving him the fully executed bill of sale (criginai),
and shall obtain any balance due by certifled or cashier's check and recelve
any required performance bond.

{ny Remeoval of Structures — all improvements shall be removed
from the state right of way by the buyer, at his own expense, in accordance
with the terms of the bill of sale, or any extension of time authorized in
writing by the Director of the Right of Wway Division. TIf such improvements
are no: so remcved, title thereto shall revert to the Divisicon of Highways and
all sums paid pursuant to said bill of sale shall be forfeited as ligquidated
damages. - - a _

Page 8




ram -.-"—. e alaiain n i wmh mtmrat b fumirtmmas e m e e AT L AaT AT N b b s e iy o

el - -
Division ¢f Highways
Leg. Rule, 17-22
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6.4.. Demolition Contract. ~— Removal of structures by demolirion

contract shall be solicited by public advertlsement. Structures may be
removed by demolition contract. Such contracts are subject to the provision
of Chapter 17-2R, Series III entitled "Construction and Reconstructieon of
State Roads”™ cf these regulations.

6.5. Removal of Structures From the Right of Wav by Fire Department. —-—
Structures which have been offered for sale and on which there were not
acceptable bids may be removed by local fire departments after approval of the
Director or Assistant Director of the Division Right of Way Office.

6.6. Removal by Maintenance Forge. —— Removal by maintenance forces may
be made after bids have been taken and there is no acceptable bid. However,
maintenance forces may make removal in other instances prior to the taking of
bids upon prior approval by the Director of the Right of Way Division and when
sucnh removal by maintenance forces is deemed to te in the public interest.

6.7. Removal by Contractor. —— Structures may be left on the right of
way for the prime contractor to remcve when in a particular case it is more
practicable or in the public interest so to do. e

Section 7. Persens Tnelicible to Purchase Real Property or
Structures from the Division of Highwavs

7.1. Emplovees of the Division of Highways. — No emplovee of the
Divislon of Highways, or his or har immediate family, shall be eligible to
bid, either directly or indirectly on any real property or structure offersd
for sale by the Division of Highways.

Section 8. Lease of Division of Highways' Property

right therein, ineluding airspace or any part thereof, 1s beilng held by the
West Virginla Division of Highways it mav be leased pursuant to’'the provisions
of Chapter 17, Article 22, Sections 19 and 1% of the Code. sSuch leases will
be made in accordance witn the following regulations. ‘

8.1. General. —- In all instances where property ©Or any interest or

8.2. Prior approval. —— Prior approval of such lease must be obtained
from the District Engineer and Administrator of Highways except where the
lease is a temporary continuation of an existing occcupancy at the time of the
Division of Highways acquisition and does not interfere with right of way
clearance. -
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lL.eg. Rule, 17-22

Series I1II, Sec., 8.3 - ‘ - -
a8.3. appraisal. -- Rentals shall be'based on a written approval and

determination of fair rental value approved by the Chief Reviewing Appraiser
for the Division of Highways.

8.4. Continuation of Existing Lease. —- When a property acgquired by the —-
Divisicn ¢f Righways 1s subject teo an existing lease or tenancy, the District
Right of Way Zagent, with the approval of the Director of the Right of way
' Division, may ceontinue such existing lease at the existing rental, provided
Droper arrangemants are made to vacate the Drooerty premptly, in advance of
its need for nighway construction.

8.5, Owner—Occupant Retaining Possessian. ~—— Where preoperty is acquired - =
and the owner-occupant is permitted by the Division of Highways to retain
possession in excess of the time allotted under the option or 30 days after
closing, whichever 1s greater, the former owner—occupant may rent the property
¢or interest therein at a fair renta’ determined by the Chief Appralser,
provided satisfactory arrangements are made for vacating the proner;v prier to
its need for highway purposes.

8.6. Rental Principles. —— Pivision of Highways .preperty which is
leased to others, except to an owner occupant or tenant at time of
acguisition, shall be leased In accordance with the following principles:

(a) The Chief Reviewing Appraiser shall establish the fair rental
value, —

(b) ZEach prospective tenpant shall be required tc execute a lease
agreement which has been approved by the Legal Division.

{c} BAll rents shall be due and payable on the first day of each
rental period.

(d) BAll lease agreements shall be.in effect for an agreed term
and may provide for termination upon thirty (3) days' written notice by either

(e) The Division shall make no repairs or alterations without
written authorization from the Director eof the Right of Way Division.

(£) The Division of Highways assumes no liability for any utilicy
bills, sewer charges, or trash-disposal costs.

{g) HNo tenant shall be allowed to occupy Divisieon of RHighways

property until he has paid first to the Divisicon of Highways (by certified or
cashler's check or money order) one (1) menth's rent in advance.
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{h} No employee of the Division of Highways shall occupy Divisien
of Highways property without authorization from the Administrator ¢f Highways.

(i) The District Property Manager shall collect the first rental
Payments only. All future rents shall be paid directly by the tenant to the
Accounts Recaivable Secticon, Finance Divisicon of the Division of Highways.

(3} Occupants of properties acquired by the Division ¢of Highways
may remalin in pozsessicn of such properties as tenants of the Division on a
preferential basis. '

Secticon 9. Rental of Property from other Persons

S.1. General. -— The Division of Highways may lease real property from
other persons upon the recommendation in writing of the District Engineer and
the Director cof the Right of Way Division and with the approval cof the
a2dministrator of Highways. If the property to be rented is for use of a
Headquarters bDivision, the approval of the District Engineer 1s not regquired.
When so recommended and approved, the amount of the reptal shall be approved
in writing by the Chief aAppraiser. (Reference: chapter 17, Article 23,

Secrticon 17, Code.)

5

g.2. QEFice Space Leases. —— Pursuant to the provisions of Chapter Sa,
article 5, of the Code of West Virginia, as amended, office space is leased
Eor the Divisien of Highways by the Commissioner ¢f Finance and Administration
upon receiprt of proper requisition from the aAdministrator of Highways.

Secticn 10. Damage by Cwner or Occupant

i0.1. General. —— .The owner or occupant of real property acquired by the
Division of Highways and who continues to do so by permission after the date
of acquisition shail be responsible for all damages to or loss of the
improvements whilch result from the negligent or willful actions of such owner

Or <ccupant.

10.2. adjustment of Damages. —— If the owner or occupant does not pay
for such damages, the Chief Reviewling Apprailser shnall determine the value of
the missing or damaged property and make appropriate adjustment in settlement
price. If sarisfactory adjustment is not made, the Legal Divisicn shall take
whiatever action 1is necessary to protect the State's interests.
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Section ll. Relocation Assistance

11.1. Incorporaticn ¢of Federal Regqulations. -—-

{a) Federal-aid Highway Preiects - By this legislarive rule and
pursuant to the authority of Chapter 17, Article 2A, Secticn 20, and of
Chapter 54, Article 3, Sectlen 3, of the 0fficial Code of West Virginia, 1931,
as amended, the West Virginla Division of Highways adopts as its own., the
provislons, procedures and regulations promulgated by the Federal Highway
administratieon of the United States Department of Transoortation, as the same
appear in the Federal Register and are reproduced for convenient reference as
Title 23, Part 740, in the Code of PFederal Regulatlons, a copy of which title
is submitted herewith,.

{b) sState Highway Proijects - By this Legislative rule and
pursuant te the autherity of Chapter 17, article 23, Section 20, of the
CEficial Code of West Virginia, 1931, as amended, the West Vircinia Division
of Highways adopts as its own, the provisions, procedures and regulations
promulgated by the Federal Highway Administration of the United States
- Department of Transportation, insofar as they define terms, and relate to
advisory assistance and relccation payments, as the same dppear in the Federal
Register and are reproduced for convenient reference as Title 23, Part 740, in
the Code of Federal Regulations.

1L.z2. Forms. —— By this Procedural rule, the West Virginiaz Division of
Highways adopis the hereinafter identified forms, a copy <¢f each ¢f which is
attached hereto. The applicable form or forms must be signed by claimant or
cthers, where appropriate, as a prereguisite to recelving the payment
described therein. Forms RW 12.013, RwW 12.04, RW 12.04a, RW 12.04B, RW
12.048, RW 12.06, RW 12.06B, RW 12.07, ®BW 12.07a, RW 12.078, RW 12.13, RW
12.14a, RW 12.18, RW 13.11 and RW 13.12.
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