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WEST VIRGINIA
SECRETARY OF STATE ] —
KEN HECHLER FILED
- ADMINISTRATIVE LAW DIVISION 533 A6 12 PH 3 28
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‘ NOTICE OF AN EMERGENCY RULE
AGENCY; _ DePartment of Highways TITLE NUMBER._ 157

WV Code §1l7-2A-4b and 8

CITE AUTHORITY:

EMERGENCY AMENDMENT TO AN EXISTING RULE: YESX_ , NO____

1
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

Regulations Pertaining to

TITLE OF RULE BEING AMENDED:
Partiecular Functions of the Commissioner of Highways

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

This filing is being made in order to comply with changes te the Code of
Federal Regulations, 49 CFR Part 23 of the U.S. Department of Transportation.
The DOT regulations became effective October 21, 1987; therefore, this rule is
being filed to comply with a time limitation established by federal statute,.

Notable changes include: a renaming of Minority Business Enterprises to
Disadvantaged Business Enterprises which, by federal statute, identifies
women, like all other currently designated groups, as presumed to be soclally
and disadvantaged for program purposes; a redefining of "small®" firms to those
with annual billings less than $7,500,000 over the last three years; and a re-
vising ¢f the Certification Application, EO Form 475 to supply DBE information
required by federal statute.

Additionally, references to the Executive Secretary-Planning Manager,
formerly an office of the Department, have been deleted and the referenced
responsibilities reassigned. Finally, the 1listings of the Department's
Districts and the District Engineers' addresses have been updated,
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Use Additional Sheets If Necessary.

W. 5. Ritchie, J{., S ssioner
West Virginia Department of Highways




WEST VIRGINIA DEPARTMENT OF HIGHWAYS

1900 Washington Street, East
ARCGH A. MOORE, JR Charleston, West Virginia
GOVERMNOR

WILLIAM 5. RITSHIE, JR.
25305 COMMISSIONER

dugust 12, 1988

Legislative Rule-making Review Committee
State Capitol Building

Charleston, West Virginia 25305

Gentlemen:

aaid

Emergency Legislative Rules
Highways Commissioner
Regulations Pertaining to Particular
Functicns of the Commissicner of Highways
o ) B Series I

Enclosed are fifteen (15) copies of emergency rules filed with the
Secretary of Btate’'s c¢ffice on August 12, 1988. This filling is being made
in order to comply with changes to the Code of Federal Regulaticns, 49 CFR
Part 23 c¢f the U.3. DCepartment of Transportation. The DOT regulations

became effective October 21, 1987; therefore, this rule 1s being filed to
comply with a time limitation established by federal statute.

Additicnally, references to the Executive Secretary-Planning Manager,
formerly an office ©f the Department, have been deleted and those assigned
the respecnsibilities identified. Finally, the listings of the Department's
Districts and the District Engineers' addresses have been updated.

Attached to each copy of the emergency rule is a copy ¢f the emergency
rule form,

a copy of the summary of rule content along with a statement of .
facts and circumstances and a copy of the fiscal note.

Sincerely yours,

w7

W. S. Ritchie, Jr.
Commissioner
WSR:a
Attachments




FISCAL NOTE FCR PROPCSED RULES

Rule Title: Series I, Regulations Pertalining to Particular
Functicns of the Commissiocner of Highwayvs

Type of Rule: ¥ legislative Interpretive Procedural

Agency Department of Highways Address _1900 Washingten Street, East.

Charleston, WV 25305

7 o F%NNU#L FISCAL YEAR

1. Effect of Proposed Rule] Tncrease Decrease current Next Thereafter
Dersonal Services - % 17,350. |&120,300. [+2.5% / yr
Current Expense $ 4,500. |§ 4,750. [+5.0% / yr
Repairs & Alterations C. 0. a.
Equipment | ) $ 2,000. |[$ 2,040. [+2.0% / yr
Cther 0. 0. 0.
Estiﬁated fotal Cos%r:z $123,850. |$127,090. [+2.6% avg.

2. EBExplanation of above estimates:

Personal Services Includes pavreoll additive rate. <Current Expense
inctudes board and lodging and office expenses. Eguipment costs includes
automobile expenses. The total expenses represent the full costs to cperate
the Disadvantaged Business Enterprise Program Efor the Department. The program
is funded 100% with federal funds and i1f these legislative rule revisions are
not adopted in order to comply with federal statute, program funding may be
jeopardized.

3. Cbjectives of this rule:

This filing is being made in order to comply with changes tc the Code of
Federal Regqulations, 49 CFR Part 23 of the U.S. Department of Transportation.
The DOT regulations became effective Cctober 21, 1987; therefore, this rule is
being filed to comply with a2 time limitation established by federal statute.

Notable changes include: a renaming of Mincority Business Enterprises to
Disadvantaged Business Enterprises which, by federal statute, identifies women,
like all other currently designated groups, as presumed to be socially and
disadvantaged for program purposes; a redefining of "small" firms to those
with annual billings less than $7,500,000 over the last three years; and a
revising of the Certificatlon Application, EO Ferm 475 to supply DBE
information required by federal statute, '




Additionally, references to the Executive Secretary-Planning Manager,
formerly an cffice of the Department, have been deleted and the referenced
rasponsibilities reassigned. Finally, the listings of the Department's
Districts and the District Engineers' addresses have been updated.

Explanation of Overall Eccnemic Impact ¢of Proposed Rule.
A. Ecconomilc Impact on State Government.

There is no forseeable impact to the state's budget as submitted
for the operation of the Disadvantaged Busliness Enterprise program.
B. Econcomic Impact on Political Subdivisions; Specific Industries;

Specific groups of citizens.

None.

C. Economic Impact on Citizens/Public at Large.

None.

Date Augqust 12, 1988

AL 25

W. S. Ritchie, Jr., Commissicner




DATE: August 12, 1988
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: WEST VIRGINIA DEPARTMENT OF HIGHWAYS

EMERGENCY RULE TITLE: Regulations Pertaining te Particular Functions
of the Commissioner of Highwavs

1. Date of filing: August 9, 1988(As Emergency Rule with Sec. State)

2. Statutory authority for promulgating the emergency

rule: _WV Code §17C-2A-4b and 8

3. Date of f£iling of proposed legislative rule: _(following hearing)

4., Does the emergency rule adopt new language or does it amend or
repeal a current legislative rule?

The emergency rule amends the current Department of Highways

Legislative Rule, Series I, Regulations Pertajining to Particular

Functions of the Commissicner ¢f Hichways

5. Has the Sam& or similar emergency rule previously been filed and
expired?
No
6. State, with particularity, those facts and circumstances which

make the emergency rule necessary £or the immediate preservation
of public peace, health, safety or welfare. -~

Not Applicable. o




haty
If the emergency rule was promulgated in order to comply with a
time limit established by the Code or federal statute or
regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

49 CFR Part 23, U.S. Department of Transrportation, effective

Octeober 21, 1987

State, with particularity, those facts and circumstances which
make the emergency rule necessary Lo prevent substantial harm to
the public interest.

Not Applicable. B _




e, -
DATE: dugust 12, 1988 FY’
TC: - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE f2a o
S AUB {2
FROM: WEST VIRGINIA DEPARTMENT CF HIGHWAYS ary

PROPOSED RULE TITLE: Regulations Pertalning to Particular Funcf&éﬁsﬁﬁu Li :

of the Commissioner of Highways

SUMMARY OF RULE CONTENT -~ This series of regulations was promul-
gated .in order to provide rules for particular functions of the
office of the Commissicner of Highways within the provisions of
Chapter 17, Article 2A, Section 4b and 8 of the Code. The func-
tions addressed include: ‘the purpose, scope and process of issuling
Commissioner's Orders; purpose, scope and process of conducting
and decumenting public hearings and the rendering of a decision;
the applicaticn, consideraticon and awarding of schelarships for
prospective employees; the petitioning, department investigation,
hearing and decision rendering process addressing the location,
relccation, classificaticn or reclassification of state roads; the
requlations concerning the incerpeoration of roads intec the State
Highway System; the process of abandenment and discontinuance of
state roads; and the procurement procedures for negotiated
contracts

STATEMENT OF CIRCUMSTANCES REQUIRING CHANGES TO THE RULE — The
amendments tc this rule are being filed to comply with changes to
the Code of Federal Regulations, 49 CFR Part 23 of the U.S.
Department of Transportaticon. The DOT regulations became effec-
tive October 21, 1987; therefore, this rule is being filed to
comply with a time limitation established by federal statute,

Notable changes to the procurement procedures for negotiated con—-
tracts include: a renaming of Minority Business Enterprises to
Disadvantaged Business Enterprises which, by federal statute,
identifies wemen, like all other currently designated groups, as
presumed to be socially and disadvantaged for program purposes: a
redefining of "small®™ firms to those with annual billings less
than $7,500,000 over the last three vears; and a revising of the
Certification application, EO Form 475 teo supply DBE infermatlon
required by federal statute.

Additionally, references to the Executive Secretary-Planning
Manager, formerly an office of the Department, have been delegated
and the referenced respcnsibllities reassigned. Finally, the
listings of the Department's Districts and the District Engineer's
addresses have been updated.
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FILING OF ADMINISTRATIVE REGULATIONS
BY THE

DEPARTMENT OF HIGHWAYS

INDEX TO

SERIES I

subject: Regulations Pertaining to Particular Functions of the
Commissicner of HighwaVvs

Section 1. General
1.e¢x 4 Scope
1.92/4 Authority
1.83/4 Filing Date
l.p4/ Effective Date
Section 2. Commiggsioner's Orders
2.914 ’ Purpose
2.924 Scope of Commissioner's Order
2.934 Commigsioner's Order Rook
2.94/ Effective Date
2.854 Coples of Commissioner's Orders;
Distribution
Section 3. " Hearing Procedures
3.81/ ) Purpose
3.g2!f Scope
3.93/ Records PFertaining to Hearings
3.04/4 Complaints, Claims, Applications,
Petitions, Protests
[113.4.1 . Informal Pleadings
& FProcedures
[253.4.2 Formal Pleadings
3.95/4 Answers or Responsive Pleadings by
Commissioner of Highways
.06/ Stipulations or Agreed Facts
3.074 Hearings; Notices; Evidence
[X¥3.7.1 Notices
12¥3.7.2 , Evidence

3.984 Depositions
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EMERGENCY
Page 2 of 4
3.99/4 Subpoenas
3.10/ : Decisions of Commissioner of
Highways
3.11/4 Service of Commissioner's
Decision, Subpoenas and Notices
Appendix A Forms
No. 1 Petition to Commissioner
No. 2 Same Verification of
Petitioner
Section 4. Scholarships for Prospective West Virginia
Department of Highwavs Personnel
4.91/ General
4.02/¢ Application
4.063/ Certified Copy of Academic Grades
4.04/ Written Essay
4.85/ Perscnal Interview
4.p6/ Award of Scholarship
4.07/4 Execution of Notes
4.p98/ Employment Credited Against Notes
4.29/ Failure to Graduate or Complete
Education
Section 5. Location, Relocation, Clasgification or
Reclassification of State Roads
5.014 General
5.02/ Commlissioneris Qrder; Distribution
{r¥5.2.1 Copiles of
Commisgioner's Order
5.03/ Petition of Interested Persons
5.04/ Investigation by Department
5785/ " Hearing )
5.06/ Commissioner's Determination
Section 6. Regulations Relating to Recads to be Incoerporated
into the State Highwavy Svsten
6.901/ General Purposes
6.024 Requests for Incorporation -
Procedure
6,03/ Definitions
{136.3.1 AASHTO
L236.3.2 Adverse Possession
L2¥6.3.3 Average Daily
Traffic

[(£)6.3.4 Commissioner's Order
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Dollar Deed
Easement
Drainage
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Design Criteria

L1§6.6.1

£2)6.6.2
L236.6.3

[B¥6.6.5
[EJ6.6.6

£756.6.7
[816.6.
[9)6.6.9

on.n-hwm

(9))
G)\J

L10F6.6.
LXX)6.6.

6.

6.3 .
f£)6.6.4

6

6

10

1l

Existing Highway
System

Orphan Roads
Petition

Public Dedication
Right of Way
Roadway
subdivision Roads
Traveled Way
Unrecorded Plats
Water Course

Widths

" Utilities

Restrictive Strips
Drainage
Monuments

Widths and Typical
Sections

Drainage

Pavement Thicknesses
curb

Grades

Structures and
Retaining Walls
Intersections
Driveways
Sidewalks

Railroad Grade
Crossing

Construction Cuts

and Fills




EMERGENCY

Section 7.

Section 8.
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f12¥6.6.12 Dead End Streets
Figure 1 Typical Sectican
Figure 2 Guide for Minimum Rocadway Widtha
Figure 3 Sight Distance at Intersections
Figure 4 Sight Distance for Combinations of
Street and Train Speeds
Figure %5 Construction Cuts and Fills
Figure 6 CUL-DE-SACS and Dead End Streets
6.97/4 Plans
Abandonment and Discontinuance of State Roads
7.81/ General
7.82/4 Petition of Interested Persons
7.83/ Hearing
7.84/ Investigation by Commissioner
7.95/ Abandonment by Commissiocner's Order
7.06/ Coples of Commissioner's Oréer of

Abandonment

Procurement Procedureg for Negotiated Contracts

8.81/4
B.924
B.@3/

Purpcse
Application
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Appendix and Exhibits List
Appendix I, II, III and IV
Exhibits A, B, C, D, E and F




WEST VIRGINIA ADMINISTRATIVE REGULATIONS FiLED

COMMISSIONER OF HIGHWAYS 988 AUG 12 B 3 90

CHAPTER 17-2A

SERIES I

Title: Regulations Pertaining to Particular Functions of the
Commissioner of Highways

Section 1/ General
1.81/ Scope. —-- These procedural rules and

regulations appertain to particular functions of the office of
the Commissicner of Highways and are submitted pursuant to the
provisions of Chapter 29A, Article 3, Section 3 of the Code.

1.02/4 Authority. —-- These rules and regulations are
issued pursuant to authority granted to the Commissioner by
West Virginia Code, Chapter 17, Article 22, Sections 4b and 8.

12
1.03/ Filing Date. -- August &, 1988
12
1.94/ Effective Date. -- August §, 1588
Section 2/ Cemmlissioner's Orders o
2.01« " Purpose. —-- The purpose of this section is to

establish a system by which all orders of the Commissioner of
Highways may be permanently recorded and maintained in such
manner that they w1ll be convenlently acc9551ble to ilnterested
persons. L I - : -

2.02/7 Scope of Commigsioner's Qrder. -- The orders
0of the Commissioner of Highways are official determinations or
decisions which relate to the internal management and organi-
zation of the Department of Highways, or to a specific person
or group of perscns, or to the public in general.

2.83/( Commissioner's Qrder Book. -- The Commissioner
of Highways shall maintain in his office a record of all orders
issued by him, which record shall be designated as the
Commissioner of Highways' Order Book. 2All orders issued by the
Commissioner during each day shall be entered therein, and all




EMERGENCY

Department of Highways
Adm. Reg. 17-2A
Series I, Sec. 2.3

such orders so entered shall be indexed and cross-indexed so as
te afford a method of ready and convenient access to each such
order issued by the Commissioner.

2.94/ Effective Date. -- Each order of the
Commissioner of Highways filed in the Commissioner's Order Book
as provided in the preceding section, shall become effective
immediately upon f£iling, unless some preovision of law or some
statement as to the effective date of such decision is stated
in the order. itself.

2.85/4 Copies of Commissicner's Orders; Distribution.
-~ The Commissioner of Highways shall provide a certified copy
of any Commissioner‘’s Oréer to any perscn whoe is directly
affected by any such order ané who reguests a copy thereof, In
addition to any perscn reguesting a ccopy of such corder, the
Commissioner may furnish coples to any governmental agency or
to such other persons, firms or organizations as he may deem
suitable or proper in order to provide the most effective
notice of the order.

Section 3/ Hearing Procedures
3.81/ Purpgse. -- The purpose of this section 1is to

provide standards of conduct for all hearings by and before the
Commissioner of Highways.

3.pz24 Scope. -- These rules shall apply to all
hearings which may be held by the Commissioner of Highways,
whether the same be initiated by the Commissioner or by any
citizen, it being the inteant hereof that these rules shall be
applicable whenever, by any action of the Commissioner of
Highways, the rights of any citizen will be_ adversely and
directly affected and it is proper that such citizen have due
notice and an opportunity tco be heard thereon.

These rules shall also apply to the conduct of all hearings
on claims asserted against the Department of Highways, other
than claims heard and determined by the Court c¢f Claims. These
rizles shall not apply to hearings and public meetings held by
the Commissioner for purposes o¢f acquiring information, making
findings and determining courses of action and procedure
relative to the location ¢f any road or proposed road, or to
the advancement and improvement of the state rcad systen.

Page 2




EMERGENCY

Department of Highways
Adm. Reg. 17-2Z2A
Serles I, Sec. 3.2

These rules shall be applied in harmony with applicable
state statutes and in case of conflict, state statutes shall
prevail.

3.83/4 Recordg Pertaining to Hearings. —-- The
EXEdUrLide/BedrerdrY/PLANKIVd/MErdger Commissioner of the
Department of Highways or his designee shall be responsible for
all administrative and clerical duties relating to hearings and
for all recerds and pleadings pertaining to hearings. He shall
receive all applications, petitions, protests, claims or other
written documents relating to a hearing before the Department
of Highways. The EXE£Urive/EcreYAry/PIARBIng / MAnALEY
designee will, upoh request, advise any party as to the form or
condition of any paper to be filed in any proceeding before the
Commissloner. He will maintain a docket book in which shall be
entereé each formal case on complaint, claim, application or
petition., investigation, or protest, with a file number
corresponding to the number of the case together with brief
chronological notations of the proceedings had in the case. He
ghall also maintain the Commissioner's Order Book, in which
shall be recorded, on the day of their filing, any orders made
or passed by the Commissioner of Highways in the performance of
his statutory duties.

fX¥3.3.1 A1l papers or dccuments, of whatever
character, which are received or filed IN/YHE/SFPFIidd/ B/ ¥R
EXEEULIHE/ SELBYAYY/APLAYRIVd/MArdd2Y with the Department.
shall be stamped showing the date of receipt or filing

therecof.
3.84/ Complaints, Ciaims, Applicaticns, Petitions,
Protests. -~--Claims, coyp}aints or applications may be either

informal or férmal.

[X¥3.4.1 Informal Pleadings and Procedures -
informal claims, complaints or applications may be made by
letter or other writing addressed to the Commissioner of
Highways, 1900 Washington Street, East, Charleston, West
Virginia 25305, or the office of the District Engineer.
Matters thus presented, 1f their nature warrants, may be
negotiated and settled by the Commissioner of Highways, the
District Engineer, or some other duly authorized employee,
without formal hearings. If the matters cannot be resolved
satisfactorily to all parties, the proceeding is held to be

Page 3



EMERGENCY

Department of Highways
Adm. Reg. l17-2A
Series I, Sec. 3.4.1

without prejiudice to the right of any party to file and
prosecute a formal claim, complalint or applicaticon, whereupon
the informal proceeding will be discontinued. ©No form of
informal complaint, e¢laim or application 1s prescribed, but the
letter or other writing must contain a clear and concise
statement of the facts and the specific relief scught. However,
the names of all parties affected or involved shall be stated
in full, and the address of each party, with the name and
address of his attorney, 1f any, stated therein or thereon.

£233.4.2 Formal Pleadings - All formal
complaints, claims, applications, petitions and protests shall

be in writing and addressed to the Commissioner of Highways.
Such papers shall set forth plainly and distinctly the grounds
for the relief sought or reasons for preotest and should be go
drawn as fully and completely to advise the Commissicner of
Highways of the nature of the grievances or alleged vigclations
of law. ' )

fd33.4.2.a The names of all parties
affected or involved shall be stated in full and the address of
egach party, with the name and address of his attorney, if any.

(¥¥3.4.2.b Formal pleadings shall be
substantially in the form hereinafter prescribed, and
verification shall Ilkewise be substantially in the form
hereinaftef Pprescribed. {See Forms No. 1 and 2, Appendix A to
this Serles.)

fé¥3.4.2.¢ Two coples of all such papers
shall be filed with the Commissioner.

.85/ Answers or Responsgive Pleadings by
Commissioner of Highways. -- Within thirty days after receipt
of a formal pledding or protest, the Commissioner of Highways
or the director of the division thereby affected shall file an
answer to such pleading or protest. Such answer shall fully
and plainly inform the parties involved of the nature of the
Commissioner's defense or reascn for the decision or action
upon the particular matter involved. The Commissioner of
Highways shall serve such answer upon the parties either in
person or by registered or certified mail to the party or his
atterney.

3.96/4 Stipulations or Agreed Facts. -- The parties
to any proceeding before the Commissioner of Highways may. by
stipulation in writing filed with the Commissioner, agree upon

Page 4




EMERGENCY

Department of Highways
Adm. Reg. 17-2A
" Series I, Sec., 3.6

the facts, or any portion thereof, involved in the controversy,
which stipulation shall be recorded and used at the hearing.

3.974 Hearings: Notices; Evidence. -- When issue is
joined by the service of an answer on the complainant uponr any
matter for which the Commissioner is required by law to held a
hearing or shall pursuant to these rules and regulations
determine that a hearing shall be held, the Commissioner will
assign a time and place for such hearing, which will be at his
offices in the City ¢f Charleston or elsewhere in the state at
the discretion of the Commisslioner. The hearing will be heild
by the Commissioner of Highways or by one or more of his
employees who shall have been designated by him to hold
hearings.

[133.7.1 Notices - The Commissioner shall give
all parties not less than ten days' notice of the time and
place of hearing, which notice may be served upon the parties
by persconal delivery, or by registered or certified mail, or in
any manner by which a notice may be served at law.

[233.7.2 Evidence - The parties must prove the
existence of the facts as alleged in their pleadings. The
Commissioner, however, will hear such proof of facts as he may
deem proper and reascnable, anéd may make such investigation and
enter such order as the facts justify and the circumstances may
require,

fA¥3.7.2.24a The Commissioner of Highways
shall not be bound by common law or statutory rules of evidence
in condueting hearings. He will admit all testimony or other
evidence having reasonable probative value, but will exciude
immaterial, irrelevant or unduly repetitious testimony. He
shall, howevar, give effect to any rules of privilege
recoghized by the law of thils state.

L[p¥3.7.2.b All evidence, including records
and documents in the possession of the Cocmmissicner of Highways
may be duly offered and made a part of the record in a case.
Every party to the proceeding shall be afforded adequate
opportunity to rebut or offer countervalling evidence.

[¢¥3.7.2.¢c The Commissioner of Highways.
or his duly authorized hearing examiner, may take official
notice of any generally recognized fact or any established
technical or scientific fact: but parties shall be notified

Page 5
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Department of Highways
Adm. Reg. 17-2A
Series I, Sec. 3.7.2.c¢

either before or during the hearing or by full reference in
preliminary reports or otherwise, of the facts so noticed, and
they shall be afforded an opportunity to contest the validity
thereof.

{d¥3.7.2.4 At any hearing conducted by the
Commissioner, or by a designated employee thereof. witnesses
shall be examined under ocath in the manner and form, and in the
order édesignated by the presiding officer. 1If the Commisgssioner
or presiding officer so directs, or any party in interest so
requests, the testimony given shall be reduced to writing in
the form of shorthand notes or such other form of recording as
the Commissioner may direct, and preserved in the Commissioner's
files. Should any party in interest reguest a transcript of
the proceedings, or should the Commissioner direct that a
transcript be prepared, then sufficient copies shall be made
and delivered to each party making such reguest, ané at the
eXpense of the person making the request.

3.88/ Depositions. -- The testimony of any witness
may be taken by deposition at the instance of a party, in any
proceed- ing of investigation at any time after the same is at
issue, by the consent of the Commissioner. The Cemmissioner
may, ©f his own motion, corder testimony to be taken by
deposition in any proceeding or investigation pending before
him, at any stage of such proceedlng or 1nvest1gat10n
Depositions shall be taken in a manner consistent with the
provisions of Section 3, Series I. of these rules ané
regulations.

3.99/ Subpoenas. -- Subpoenas requiring the
attendance of witnesses, from any place in the State of West
Virginia, at any designated place of hearing before the
Commissioner, or_any employee of the Commissioner whem he shall
have designated to hold such hearing, for the purpose of taking
the testimony of.such witness, and subpoenas requiring the
production of documentary evidence, will be issued upon the
application of either party, by the EXédUYive/SEErdrarys
Pléarnivg/MEKAgery Commissioner or his &esignee.

3.104 Decisions of the Commissioner of Highways. --
Every decision of the Commissioner of Highwayvs in a contested
case shall be in writing accompanied by findings of fact and
conclusions of law. The findings of fact shall consist of. a
concise and separate statement of the ultimate conclusions upon
@ach contested issue of fact without recital of evidence.

Page &
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Department of Highways
adm. Reg. 17-2A
Series I, Sec. 3.11

3.11/ Service of Commissioner's Decision, Subpoenas ) .
and Notices. -- Every decision when made by the Commissioner of
Highways shall be recorded in the Commissioner's ¢Order Book,
and a c¢opy thereof shall be served forthwith by personal
delivery or by registered or certified mail to each adversary
party to the ©proceeding or to his attorney cf record: and
all subpoenas for parties or witnesses and all notices shall be
served by personal delivery or by registered or certified mail
to each adversary party to the proceeding or to his attorney of
record, or as provided by law.

Page 7
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Department of Highways
Adm. Reg. 17-22
Series I, Sec. 3 Appendix A
FORM 1
STATE OF WEST VIRGINIA
Commissioner of Highways
Charleston

TC THE COMMISSIONER OF HIGHWAYS:

Your petitioner, (name of petitioner), respectfully states:

1. That (Here state occupation, or business of

petitioner, and address).

2. That petitioner (Here state form of relief sought

from Department of Highways, i.e., whether an apnlication,

claim, complaint, or protest to a ruling or decision of the

Commissioner, together with & brief statement setting forth

plainly the grounds therefor).

3. - That (Here state nameg of all parties, and their

addresses, who may be invelved, if anv).

WHEREFCRE, the petitloner, or complainant, reguest that

(Here get forth specifically the relief scught or action

desired to be taken by the Commissioner).

Dated this day of ., 135

Petitioner

Attorney for Petitioner

Addréés"
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VERIFICATION

(To be added to all complaints, answers, applications

and petitions.)

STATE OF WEST VIRGINIA,

COUNTY OF i . to-wirt:

. the (Petitioner, etc.) named

in the foregolng (petition, etc.) being duly sworn, says that the

facts and allegations therein contained are true, except so far as
they are therein stated to be on information. and that, so far as

they are therein stated to be on information, he believes them to

be true.

Affiant

Taken, sworn t¢ and subscribed before me this day

of . . , 19

My commission expilres .

Notary Public in and for said County
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Section 4. Scholarships for Prospective West Virginia
Department ¢of Hichways Personnel

4.014 General. -~ Pursuant to the provisions of
Chapter 17, Article 2A, Section 4b, Code, the West Virginia
Commissioner of Highways is authorized to award scholarships to
competent persons whether employed by the West Virginia
Department of Highways or not for the purpose of enabling and
encouraging them te attend a college or university to pursue
such course of study as may be approved by the West Virginia
Commissioner of Highways, with the ené in view of attracting
and holding competent personnel for the West Virginia
Department of Highways. No more than twelve persons may hold
stuch scholarships at any one time.

4,92/ Application. -- Any person who is eligible to
attend any accredited college or university may apply for a
West Virginia Department of Highways scholarship. Application
blanks shall be furnished at the Commissicner®s office and when
completed shall be returned te the Commissioner's office.

4.034 Certified Ceopy of Academic Grades. -- Any
person applying for a West Virginia Department of Highways
scholarship shall provide the Commissicner, as a part of his
application, a certified copy of his grades, and the subjects
studied for all previous institutions of higher learning
attended by the applicant. Where the applicant has attended
high scheel only, a certrified copy of his high school grades
shall be sent to the Commissioner with the written application.

4.04/ Written Esgsgsay. -- Each applicant shall subnit
to the West.Virginia Commissioner of Highways a written essay
of not more than one thousand words explaining why he is
interested in the Department's scholarship programn.

4,05/ Personal Tnterview. -~ If after receiving the
application and other papers required by the precedlng
sections, the Commissioner feels that the applicant is entitled
to further consideration, a personal interview will be arranged
and the applicant will be notified of the time and place at
least ten days in advance.

4.06/¢ Award of Scholarship. -- Upon the basis of the
information and personal impressions which the Ccommissioner has
received from the information reguested by virtue of the
preceding subdivisions of this section, the Commissioner may
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award a scholarship to such person or perscons as he considers
competent and entitled thereto. Any such scholarship shall
carry a stipend in an ameount f£ixed by the Commissioner, but not
to exceed a total of $4,000.020. The sum so awarded will be
paid to the recipient of the scholarship in equal installments
at the beginning of each guarter or semester wherein the
recipient has agreed to pursue his course of study.

4.07/ Execution of Notes. —-- The recipient of a
scholarship shall execute negotliable promissory notes for the
full amount of the scholarshlp stipends awarded him by the West
Virginia Commissioner of Highways and each such note shall be
in the amount actually received from the State Road Fund and
shall be pavable on demand to the order c¢f the State Treasurer.

4.88/ Employment Credited Against Notes. -- If, upon
graduation, or completion of the approved course of study, the
person awarded the scholarship herein described enters the
employ of the West Virglnia Department of Highways and remains
s0 empleyed, the West Virginia Commissioner of Highways will
credit the oldest outstanding ncte of such person in the amount
0of $400,.00 for every six months period that such person is
emploved by the West Virginia Department of Highwavs.

4.0@9/¢ Failure to Graduate or Complete Education. --
If for any redson, except death or physical or mental
disablility or being drafted into the armed services, the
recipient of the scholarship fails to successfully complete the
course of study for which the scholarship was granted, or if
after the complietion of the approved course of study such
perscn does not become or continue to be an employee of the
West Virginia Department of Highways, or ceases to be an
employee before all such notes have been pald or cancelled, the
West Virginia Commissioner of Highways shall demand payment of
all such unpaid notes, and shall transmit them to the State
Treasurer £of iImmediate collection.

Section 5. Location, Relocation, Classification or
Reclassification of State Roads

5.01/ General. -- Pursuant to the provisions of
Chapter 17, Article 2-A, Section 8{(3) of the Cocde of West
Virginia as amended the Commissioner of Highways may conduct
investigations and experiments, and he may held fermal or
informal hearings or other public meetings and conferences for
the purpose of acqguiring information from which he can determine
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future courses of action and procedure relative to the state
road system.” ' i ’ -

5.¢2/ Commissioner's Order; Distribution. -- When
the Commissioner has received the results ¢f any engineering
study or survey, or investigation, or when as the result of any
hearing, public meeting or conference, he éetermines the
location, relocation, c¢lassification or reclassification or
designation by number of any road in this state, he shall set
forth his conclusions in an order and spread such order upon
the pages of the Commissioner's Order Book to be retalned as a
permanent record of his conclusions and his actions regarding
any such road. All such orders of the Commissioner shall
become effective immedlately upon being signed and entered in
the Commissioner's Order Book by the PledUrive/Sgdrerdrys
PlAVYivg/Mardger Business Manager of the Department of
Highways. .

17¥5.2.1 Copies of Commissioconer's Order -
Coples of any such corder of the Commissioner shall be sent to
the ¢office of the District Engineer of the District wherein any
such road is located and shall be kept avallable for public
inspection during all normal business hours. The Commissioner
may also send coples of any such order to such public officials
or private persons or groups as he may feel will provide
adeguate public notice of his action.

5.83/ Petiticn of Interested Persons. -- ARY group
of twenty-five or more personsg intefesdted in the location,
relocatlion, classification or reclassification of any road or
proposed rcad may file & petiticon in writing with the
Commissioner of Highways setting forth therein the request,
complaint or demand of the persons signing such petition, and
the Commissioner. shall immediately designate one or more
emplovees of the Departiment of Highways to investigate the
situation described in the petition. All such petiticns shall
be directed to the Commissioner of Highways, 1900 Washington
Street, East, Charleston, West Virginia 25305, and shall
contain at ileast the fellowing information:

{13J5.3.1 A description of the road or proposed
road in as definite terms as possible, with references to route
numbers and approximate distances f£rom intersections with other

[235.3.2 A concise and clear statement of the
problem or situation which the petitioners are asking the
Commissioner to resolve.
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[2¥5.3.3 A concise and clear statement of the
action the petiticners want the Commissicner of Highways to

take to
remedy the situation described in the petitien.

[£)5.3.4 Signatures and mailing addresses of
the petitioners.

5.p4/ Investigation by Department. —-- Upon receipt
of any such petition, the Commissioner of Highways shall
immediately forward a copy thereof to the District Enginser of
the District wherein the rcad problem or road situation
described in the petition is leocated, and reguest that a
complete investigation be undertaken. The District Engineer
shall then immediately commence such investigation, and during
the course therecf, nc less than twe of the persons who have
signed their names to the petition shall be personally
interviewed by the District Engineer or his duly authorized
representative. Where possible, the first two persons who have
signed the petition will be interviewed.

5.085/ Hearing. -- I1f, after completing his
investigation, the Commissioner of Highways believes that a
hearing should be held, or if the petiticners request a hearing,
the Commissioner shall set a time d@nd piace for the hearing and
shall notify all perfsohs who have signed the petition and any
other person he feels may be interested in order that all such
persons may appear at the hearing and express their visws. The
Commissioner may, 1f in his c¢pinlon the situation warrants,
cause a notice of the hearing to be published 1n some newspaper
of general circulaticn in the cecunty in which the road to be
affected 1s situated.

5.96/ Ccnmissioner's Determination. -- Upon the
completion of his study of the results cf the investigation
provided for herein, and after reviewing the evidence presented
at the hearing provided for herein, if such hearing be held,
the Commissioner shall decide whether the relief reguested by
the petition shall be granted and will notify at least the
first five persons whose signatures and mailing addresses appear
on the petition of his conclusions, unless the petitioners have
designated some other perscn or group of persons to receive
such notice, If the Commissicner's decision is such that it
nmust be put into effect by means of a formal Commlssioner's
Order as picvided for herein, the Commissioner shall send
copies of the order to at least the first five persons whose
signatures and malling addresses appear on the petition.
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Section 6. Regulations Relating to Roads to be Incorporated
inte the State Highway System

6.01/ General Purposes. -- These regulations
prescribe guidelines for standards for rocads to be considered
by the Department of Highways for incorperation inte the West
Virginia State Highway System, which regulations must be
consistent with all other statutes and regulaticns pertaining
to the incorporation of rcads generally into the State Highway
System.

6.82/ Requests for Incorporation - Procedure. --
Initial reguests for the Department to accept a proposed new
road into the State Highway System shall be submitted to the
West Virginia Devartment of Highways' District Engineer who has
jurisdiction in the area of the facility.

The District Engineer will coordinate with the person or
persons making the request and various Divisions of the
Department in the determination of applicable standards,
specifications and plan reguirements. Cocrdination meetings
may be reguired. .

Final apbroval to accept the facllity into the State System
shall be made by the Commissioner.
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DISTRICT ENGINEERS

District One

1334 Smith Street
Charleston, WV 25301
Phone: 348-3001

District Two

F. ©. Bex 880
Z22ZA/BLR/Eddrivié
Huntington, WV 25712
Phone:

District Three

12D/ BEOrE/BLESEY

F. O, Box 3C8
Prividdyoni// W/ /28712
Parkersburg, WV 26105

BZF/BAT$528-5625

Phone: £22/ZIBB420-4595

District Four
P. ©C. Box 28721871

MéddﬁWZfﬁﬁK[EXZt/lZIl!1#79‘

Clarksburg, WV 26301
Phone:

District Five
P. O. Box 99

IAALLLEA/VB/REEEL/ 220/ &/ BD

Burlington, WV 26710
Phone: 285-2521

B2ZRABTBYE27-2260

District sSix

Third & Jefferson Streets
Moundsville, WV 26041
Fhone: PLZLEYER238-1120

District Seven

-P._ 0. Box 1228

Weston, WV 26452
Phone: 627-2352

District Eight

P. ©. Box 15156
Elkins, WV 26241
Fhone: 627-2245

District Nine

- 210 Maple Street

Ronceverte, WV
Phone: 647-7458

District Ten )
120 Scott Street
Brinceton, WV 24740
Phone: 425-2155
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6.83/4 Definitions. --
[1§6.3.1 AASHTO - The American A55001at10n of
State Highway and Transportatlon Officials.
L236.3.2 Adverse Possesslon_-rAdverse
possession is the occupying and possession of land by a person
¢r persons other than the legal owner thereof. If such

possession is open, continuous, visible, distinct and hostile
to all other claimants for a sufficient periocd of time., such
occupants may acguire title to such land. A sufficient period
of time for purposes of this directive will be 10 vears.

[{2¥6.3.3 Average Dally Traffic - Number of
vehicles using the road on an average 24-hour day, being the
total volume during a stated period divided by the number of
days in that period. The term is commonly abbreviated ADT.

[£¥6.3.4 Commigsicner's Order - The Orderg of
the Commissioner of Highways are official determinations or
decisions which relate to the internal management and
organization of the West Virginia Department of Highways, or to
a specific person or groups of persons, or the public in
general.

{zze 3.5 Doilar Deed - A dollar deed is a
simplified version of a standard form deed of the West Virginia
Department of Highways, which conveys certain right of way and
easements for state road purposes 1n upon or over lands of the
grantor.

{636.3.6 _ Easement - An easement 1is the right to
use cor control the property of another for designated
purposes. -

[d§s.3.6.2 Dralpage Easement: An easement
for directing the flow of water.

{¥P¥6.3.6.b Flanting Fasement: An easement
for reshaping roadside areas and establishing , maintaining,
and contrelling plant growth thereon.

[fAd)¥6.3.6.¢ Scenic Easement: An easement
for conservation and development of roadside views and natural
features.
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[(AdF6.2.6.4 Sight Line Easement: An
easement for maintalining or improving the sight distance.

{gi6.3.6.e Slope Fasement: An easenent
for cuts or fills including at times ditches.

[(£}6.3.6.f Utility Easement: An easement
to be occupied by cne or more utilities.

[736.3.7 Encrosachment - An encroachment is a
building, structure, or part of a building or stiructure or any
other obstructicn which intrudes upon or invades upon property
of another, including a highway or sidewalk.

[#86.3.8 Existing Highway System - Existing
highway system shall mean and include all highways and rcads
shown on the official maps and records of the West Virginia
Department of Highways at the particular time of reguest for an
additicn 1s received.

[F9F5e.3.9 Orphan Reoadsgs - Orphan roads shall
mean those roads used by the traveling public not under control
of any Governmental Agencies.

LEZg¥6.3.10 Petition - A petition is a request by
the property owner or owners along & specific section of a
public road not on the state road system for the road to be
incorporated into the state road system.

LIZ¥6.3,.11 ~° Public Dedication - Public dedication
ig setting apart by the owner and the acceptance by the public
of the property for public use in accordance with statutcry or.
common law provisions. ’

[12F6.3.12 . Right of Way - A property right or
interest in land usually acqguired for or devoted to a roadway
and being of sufficient width to malntain the road and its
appurtenances. The minimum width should be forty (40) feet,
however, thirty (30) feet may be accepted in areas where forty
(40) feet may noet be feasgsible or necessary for maintenance
pUrposes.

LIZ¥6.3.13 Roadway - The porticn cf a highway,
including shoulders, for vehicular use.

[1£36.3.14 . Subdivision Roads -_Subdivisicn roads
are those roads indicated. by a recorded or unrecorded plat
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where a landowner has subdivided a tract of land into lots,
streets and alleys and sells lots by reference to plat, whether
such plat is duly recorded or not. Purchasers of such lots
become entitled to the use of 1tfs streets and alleys as
necessary to complete thelr enjoyment of the iot.

[X836.3.15
Traveled Way - The portiocn cof the roadway for the movemant of
vehicles exclusive of shoulders and auxiliary lanes.

{7186)§6.3.16
Unrecorded Plats ~ Unrecorded plats are those plats that have
net been recorded in the Office of the Clerk ¢f the County
Commission. Mere existence of the plat with referencce to the
sales of lots is sufficient providing that it has been
certified by & registered Professional Engineer or licensed
Land survevyor. ) '

LYX746.3.17
Water Course - An established natural dralnage course that
leads to a drainage basin, stream, creek, river, watershed or
waterway.

6.04/ Methods of Determining Eiligibility. -~ New
roads constructed ocutside of incorpeorated places, which are
proposed for_-inclusion in the State Highway System shall be
constructed in accordance with Department of Highways
guidelines and specifications:

[(X¥6.4.1 New roads for the purpose of public
access may be taken into the state highway system two years
after completion or after a substantial part of the development
in the particular subdivision is completed, whichever 1s
longer. Necessary maintenance will be provided by the
developer in the interim during construction until acceptance
into the State System.

{2F6.4.2 Ten vears of dedicated and active
public use may be required for consideration for inclusion of
the roadway 1intoc the state highway system without justificaticn
being presented showing public necessity.

6.05/ Right of Wayv and Utilities. --
[136.5.1 Widths - Right c¢f way in accordance
with Department's Policy, is required tec be dedicated to public
use. If the dedication is not legally implemented, then in
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such instances, the developer shall provide the Department of
Highways with precper and acceptable deeds, transferring
easements and right of way for a public road, free and clear of
all encumbrances. Right of way width shall be sufficient to
maintain the road and its appurtenances.

If a sidewalk is to be provided, additicnal right
of way width will be required to the extent necessary to
accommodate the sidewalk. Malntenance of the sidewalk will be
the resgponsibility of the adjacent property ocwner.,

L236.5.2 Utilities - It is the policy of the
Department to require an unencumbered dedication of right of
way on all additiens te the system. Therefore, any easements
or other interests within the platted right of way must be
guitclaimed to the Department of any prior rights therein. in
exchange for a permit to occupy the area, The permit shall be
initiated by the parties invelved once the acknowledgement of
the street has been received and a route number assigned.

[8¥6.5.2.8 All longitudinal underground
activities shall be located outside of the public right of way
with the exception of situations where it is impractical. 1In
those cases, utilities shall be placed under the shoulder of
the road conforming with the Department's "Policy on the
Accommodation of Utilities on State Highway Rights of Way.*

[b¥6.5.2.b The Department's Policy
restricts the open-cutting of paved roads. Therefore, all
lateral underground utilities to be installed prior to the
acceptance of the street should be made prior to the final
surface application.

{3§¥6.5.3 __ Restrictive Strips - The Department
will not approve plans that include reserved areas which
prohibit the use of streets by adjacent properties, whether

within or outside the development proper.

f476.5.4 Drainage - Drainage easements shall be
provided from all drairnage outfalls te extend to a watercourse
as definedé by the Department, and said easements shall include
a release for damages to the residue of lands that may be
cccasioned by reason of the construction ané maintenance of the
facilities or an acceptable agreement to save the Department
harmless from future clains.

LB8¥6.5.5 Monuments - Any right cof way to be
dedicated te the Department shall be monumented by permanent
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right of way marXers. These markers shall be shown on all
plats, plans or cother deocuments ané shall be adegquate in number
and location to permit location of the street or road right of
way limits by field survey.

6.906/7 Degign Criteria. --

frJye.s5.1 Widths and Typical Sections - Widths
and Typical Sectlions for the various road requirements based on
the average dally traffic are shown in Figures 1 and 2.
Additional lanes may be required o¢on approaches to intersectiocons
and where traffic volumes or roadside development warrant. It
shall be the prerogative of the West Virginia Department of
Highwavs to reguire the construction of these lanes.

[127J6.6.2 Drainage - Drainage facilities
including off-site facilities when necessary toc provide
adequate drainage, shall be provided in accerdance with the
Department's current drainage design practices.

In instances where developments divert more
intensified runoff into existing Department facilities to the
extent that the facilities must be adjusted, such adjustments
shall be at the developer's expense, and the developer shall be
reguired to furnish any additional easements that are reguired.

Drainage desigrn and the criteria to be used, shall be in
accordance with the Department's design criteria and methods of
analysis and subject to approval by the Department. A copy of
the drainage design _data and computations shall be submitted to
the Department at the time that the plans are submitted for
review. Pedk discharges shall be determined by methods
appropriate_for the size, locaticn and character of the
watersheds involved.  Appropriate design storm freguencies will
be utilized depending upoh the risk of damage to beoth adjacent
property and _the roadway.

Minimum deslign criteria applicable to the roadway
may not be applicable to the adjacent property damage
potential, thus requiring higher design criteria.

In the design ¢f drainage structures, the followling
risk evaluations should be considered:
(a) Damage to adjacent property
(b)Y Damage to the rcocadway and/or structure
(cy Traffic interruption
{d)y Hazard to human life
{e) Damage to stream flced plain environment
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Design and analysis technigues shall be appropriate
for the type of structure or system of structures involved and
may require f£lcod profiles and water surface profile analysis.
In areas invelving flood plains, the Federal Flood Insurance
requirements relative t¢ zoning and hydraulic design to
accempany the 100 year f£lood shall be considered.

{276.6.3 Pavement Thicknesses - The Pavement
Thickness shall be designed to meet current Department design
requlrements.

411 new pavements shall be constructed as specified
by and in ceonformance with the Department's procedures for
rcadway improvements.

On existing pavements the structural adequacy shall
be determined and the thickness increased 1f reguired to carry
the rcadway traffic loads. '

[£¥56.56.4 . Curb - Roeoll-type or mountable curb may
be considered on an individual case-by-case basis. When
considering such curb sufficient storm sewer receptacles (drop
inlets), shall be provided to make the installation comparable
to the Department's design drainage reguirements. At
intersectlions where curbs are used and where sidewalks are
constructed or contemplated, provisions for curb ramps for the
handicapped are to be made.

[B¥6.6.5 = Grades - The minimum grade, essential
for adequate dralnage shall not be less than 0.5 percent. It
is desirable that the maximum ¢rade be 12 percent, however, for

short distances a steeper grade may be utilized,.

fPi6.6.6 . Struciures and Retzining Walls - All
bridges, culverts and retaining walls shall be designed in
accordance with current AASHTC specifications. The live
loading cn bridges shall be HS20-44.

Design calculations for each structure and
retaining wall shall be submitted to the Department of Highways
for review.

Clear widths shall be provided on 21l structures to
be compatible with the approach roadway section. Approach
guardraill in accordance with Department Standards shall be
provided at bridges.
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[716.6.7 Intersecgtions - The safety and
efficiency of operation of the street system will depend on the
intersections. The following guldellnes are for intersections
within the subdivisions as well as for intersections with
through highways.

At all intersections, adegquate sight distance along
the through street is required for safety. Sight distance for
traffic contrelled by a STOP sign should not be less than shown
in Figure 3. :

‘ Intersections to be controlled by STOP signs should
be at right angles and shall be at n¢ less than 60 degrees.
Closely-spaced offset intersections are to be avoided. Where a
subdivision 1s constructed on one side of a through highway,
the entrance should be lined up with & major street or major
entrance across the highway, 1f ons exists.

AL all intersecting streets a relatively flat
landing should be provided on the slde streets which have STOP
or YIELD situations. It should be of sufficient length to
accommodate at least one vehicle, with additional length
depending upon the projected traffic volume of the side
street, Where volumes of turning ftraffic warrant, additional
lanes should be constructed to accommodate these vehicles. it
shall be a Department prerogative to requirfe these lanes or
additional length of landing area when needed.

A minimum turning radius of 20 feet should be
provided at all major intersecfions with larger radii
recommended for commerclal and industrial areas. 1In all cases,
it should be possible for the vehicle to turn without fercing
the vehicle to stop and back up or '"track" ocutside the street
or shoulder area. ©On low-volume streets, a tighter turning
radius may be used and the vehicle allowed to encroach on
adjacent lanres while turning.

[276.5.8 _ Driveways - Driveways sghould be
constructed in accordance with the current edition of the
Department of Highways publication, "Rules and Regulations for
Constructing Driveways on State Highway Rights of Way.®

Particular care should be taken to assure adeguate
sight distance at drieways. Cut slopes, retalning walls or
landscaping which restricet sight distance from driveways should
be aveoided. ) ) '
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[9)6.6.9 Sidewalks - If a sidewalk is provided
immediately adjacent to the curb section the sidewalk must be
constructed in accordance to the Department's requlirements.

The sidewalk must be at least 4' wide on an approprilate grade
s0 as to be compatible with the curh.

L1X6J6.6.10 Railroad Grade Crossinags -
Construction of a new railroad grade crossing or upgrading of
an existing crossing will regquire that the developer have an
appropriate agreement with the railroad company involved. It
will be necessary for the developer to supply documentation of
the legal status of the crossing to the Department. Contacts
with the railrcad company will ordinarily be through the Office
of the Chief Engineer of the respective railroad.

The grade crossing surface type and construction
will be recommended by the rallroad to provide adegquate service
under the train and highway traffic anticipated. The surface
width shall be, as a minimum, curb to curb where curbs are
present and pavement plus shoulders where curbs are not used.

If sidewalks are provided, the railroad crossing surface should
be extended to provide a walking surface for pedestrians.

The need for active warning devices (flashers, or
flashers and gates) at grade crossings will be determined on a
case—-by-case basis. If active warning devices are not
installed, sight distance should be in accordance with
Figure 4. This table defines the minimum *sight triangle? at
the crossing. Inability to provide this sight triangle
indicates that actlve warning devices may be advisable.

All traffic control devices at rallrecad grade
crossings are to comply with the current edition of the Manual
on Uniform Control Devices. The use of STOP at railroad
crossings is discouraged. o0

Crossings should be compatible with highway design
speed and located to avoid steep cor "hump-backed" approaches,.
Roads should cross the tracks as nearly at right angles as
possible.

L1136.6.11 Congtruction Cuts and Fills - When
terrain ccnditicns permit, foreslicopes, backslopes, and roadside
drainage channels should have gentle well-rounded transitions.
The embankment slope gulde indicates the slope for various £1ill
heights. <Cut slopeg are to be constructed to minimize future
maintenance costs and protect the roadway and safety of the
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traffic. Cut sections should be designed with adequate ditches
and provide an average slope of no steeper than 1 1/2'
horizontal to 1' vertical (See Flgure 5.)

LYZ¥6.6.12 .Dead End Streets - Provision shall be
made for turning vehicles. Several types of CUL-DE-SACS and
Dead End Streets are shown in Figure 6.

Other variations of shapes of CUL-DE-SACS as
necessary to fit right of way and site controls may be used to
permit wvehlicles to turn around by backing once,
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GUIDE FOR MINIMUM ROADWAY WIDTH
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SUGGESTED CORNER SIGHT DISTANCE .

Speed of Through . Corner Sicht Distance, Fesat
Traffie, MPH .
: _ ) . ;
25 . : , 250
35 ) o 350
45 ' , 430
.55 ' T . - S50

sTop SJGNl_
sicaT LIS
i
-—%___..——— — HAJDR HIG MY

SIGHT DISTANCE AT INTERSECTIONS . ' |
~ .- FIGURE 3 - -- ' R
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6.07/ Plans. --

(136.7.1 The plans shall include a title
sheet, typical sections, road layout, profiles and appropriate
special detaills. '

LZ2¥6.7.2 Generally accepted nomenclature or
wording should ke used wherever possible.

L236.7.3 The scale to be used for plan and
profile sheets shall be adequate to show the necessary detalls
as governed by the topography and the complexity of the work.
Plans should be drawn te a horizontal scale of 1" = 50!' or 1" =
1004, Profiles should be drawn to the same horizeontal scale as
the plan but the vertical scale may be five to ten times that
of the horizontal scale.

[£36.7.4 The general road plan shall show the
centerline of the survey which, if practical, should be the
centerline of the proposed road bed. 1In a subdivision the road
plan can be shown upon the subdivision map providing that it is
1% = 5Q' or 1" = 100' scale.

{%3§6.7.5 Right of way lines ghall be shown on
the plans with the widths acguired or to be acguired
appropriately tied to centerline. Stationing, intersecting
property lines and changes in right of way widths shall be
shown. Parcels shall be identified by owner's names and if in
a subdivision, alsoc by lot number and subdivision name.

[BI6.7.6 ~ _Pormat of the plans shall be as
simple as possible. '

[7¥6.7.7 .. TFor f£filing purposes it is desirable
that the original drawings be not more than 22 inches in width
and 36 inches in lendth.

[8¥6.7.8 Plans and Specifications shall be

certified by a registered Professional Engineer of West
Virgirnia. o

Section 7/ Abandonment and Discontinuance of State Roads

7.014 General. -- Pursuant to the provisions of
Chapter 17, Article 2A, Sectiocn 8(12) of the West Virginia
Code, the Commissioner of Highways may disceontinue, vacate and
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c¢lose any rcad or highway., o¢r any part thereof, where he finds
the continuance and maintenance of any such road unnecessary
and improper.

7.024 Petition of Interested Persons. -- Any person
whose property or property interests are affected by any road
or highway subject o the control and jurisdiction of the
Commissioner of Highways may petiticen the Commissioner for the
abandonment and discontinuance ¢f any such road. The petition
shall describe the road, or portion of the road, in such a
fashion and by reference to some form of land marks o that it
can be readily located by Department of Highways personnel; the
petition shall state the reasons why the petitioner wants the
road abandoned; and the petitioner shall sign hisg full name and
provide his mailing address,. T '

7.93/4 Hearing. -~ Upon receiving a petition for the
abandonment of a road, the Commissioner may, if he deems it
necessary or desirable, or ghall, if the petitioner so
requests, set the matter for a hearing as provided in Section 3
0of Series I of these regulations, and upon the basis of the
evidence produced at the hearing, the Commissioner shall
determine whether the road or portiecn of the road should be
abandoned. iIf regquested by the petitiocner or if the
Ccmmissioner_in his discretion deems it advisable, a notice of
the proposed abandonment of said rzoad shall be advertised in a
newspaper of general circulation in the county in which the
road is located as a Class I legal advertisement advising any
person having objections to the proposed abandonment to notify
the Commissicner by registered letter at least ten days prior
to said date of the proposed abandonment of his desire for a
hearing in which event the Commissioner shall set a hearing at
the 2arliest convenient time. If a public hearing is reguest-
ed, the time and place of said hearing shall be advertised in
the same manner as above set forth.

7.04/7 Investigation by Ccmmissioner. —-- The
Cecmmissioner of Hlghways may on his own motion, cause an
investigation to be made of any road or highway. and upon the
basis of the information so produced, determine whether it is
in the best interests of the state for a road, or a part of a
road, to be abandoned and discontinued, and if he finds that it
is in the best interests of the state so to do, he may abandon
and discontinue the same. Where such an investigation is made
by the Commissicner prior to a hearing, as provided for in the
prece- ding section, the Commissioner shall produce the findings
of his investigation at the hearing and allow all other
interested parties to either rebut or support his findings.
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7.85/ Abandonment by Commissioner's Crder. -- In
every case where the Commissioner of Highways determines that
it is in the best interests of the state to abandon and
discontinue a road or portion of a road, he shall abandon,
discontinue, vacate or close the same by a formal
Commissioner's Order, duly entered in the permanent
Commissioner's Order Book as provided for in Section 1 of
Series I ¢f these regulations. Any such road or portion of a
rcad, shali: be abandoned as of the date the Commissioner's
Order 1s entered in the Commissioner's Crder Book.

7.864 Copies of Commissioner's Order of Abandonment.
—— The Commissioner shall send a certified copy of any order
wherein a road or a part of a road is abandoned, discontinued,
vacated or closed to the following persons:

LIy7.6.1 The office of the District Engineer
of the District wherein any such road is located, which order
shall be available for public inspection during all normal
business hours;

f237.6.2 . The Clerk of the County Court of the
county wherein the abandoned road is located:

L3¥7.6.3 . _ Any person who has notified the
Commissioner that his personal or properiy interests may be
affeacted by the abandonment, discontinuance, vacating or
closing of the road in guestion.

Section 8/ Procurement Procedures for Negotiated Contracts
8.01/ Purpose. —-- To Bet forth procedures for

negotiated contracts to insure that a gualified contractor is
obtained through an eguitable selection process and that
prescribed work is properly accomplished in a timely manner at
a2 just and reasonable cost pursuant to 23 U.S.C. 104(f),
114¢a), 307(c), 315 and 402:; 4% CFR 1.48(b). Cffice of
Management and Budget (OMB) Circular No. A-102 and FHPM 1-7-2.

8.92/¢ Application. -- The procedures outlined here
are applicable only to contracts where funds are made available
under Title 23 U.S.C. for the following types of service:

(1) Planning research and development,
(2) Preliminary engineering.

(3) Construction engineering; and,

(4) Highway related safety program.
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B.@g3/ Procedures. -—-

[1¥8.3.1 When service under this procedure,
exXcept as excluded in Sectlon (27), is desired, the Department
will advertise for statements of interest from firms and
develop an interest list for the specific project.

[Z2§8.3.2 Advertising shall appear once each
week for at least two successive weeks in two newspapers of
opposite politics, if there be such, but i1f not, then in cne
newspaper published in each counity or municipality in which the
road lies, 1if the projiect has no significant relation to a
specific site the City of Charleston shall be considered the
leccale for "in which the road lies", and once in at least one
daily newspaper published in the City of Charleston are
cocnsidered minimum requirements for publicizing of the
service. {See Exhibit A).

£1238.3.3 __Firms to be solicited for the
gspecific service will be selected from the interest list,
provided they meet Depariment gualifications, by the Director
of the Divislon reguiring such service. Master Agreements for
inspection service, subsurface investigation, or any
combination therecf, will be negetiated with as many qualified
firms as practical. o

f[£¥8.3.4 "Firms will be selected on the basis
of past experience andé reputation, expertise for the particular
project under consideraticon, including demcnstrated ability,
capability to meet requirements, location, distribution of work
to individuals and other firms, specificaily MidAgriry
Disadvantaged Business Enterprises, time frame proposed by
contractors cor requlred by the Depariment and past performance
both admlnlstratlvely and technlcally Other criteria may be
regquired in special c¢ases. .

[3¥8B.3.5 An adequate number of unpriced
prospectus shall be solicited from the 1ist of interested
contractors to permit reasonable competiticn ceonsistent with
the nature and requirements of the procurement.

[638.3.¢6 An adeguate number of gualified
scurces will be determined by the size, scope of the work and
the number of firms on the interest list, qualified to perform
the service., An adeguate number will not be less than five,
unless approved by the Commissioner.
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[7318.3.7 . The Commissicner, or his delegate,
(in no case will any member of the Division regquiring the
service be the delegate} shall concur in the Division
Director's list of selected firms pricr to reqguest for
preospectuses.

LB8¥8.3.8 it is the policy of the West Virginia
Department of Highwavs that Mi¥érir¥ryDisadvantaged Business
Enterprises, as defined in these procedures, shall have the
maximum opportunlity to participate in the performance and award
of contractis financed in whole or in part with Federal funds in
accoréance with the West Virginlia Department of Highways'
Mingr¥iryDisadvantaged Business Enterprise program.

f438.3.9 For the purpo¢se of these prcocedures
Mirgri¥ryDisadvantaged Business Enterprise or "MBEDBE"
means a small business concern, as defined pursuant te (11} of
these procedures, which is owned and controlled by cne ¢r more
Rivgriried/ or/vomersocially and economically disadvantaged
individuals. For the purpose of the MRBEDBE program
minorities alse include firms which have been certified under
the Small Business Administration 8(a) program.

Owned and controlled means a business -

(a) which is at teast fifty-cne per centum
owned by one or more minorities or women or, in the case of a
publicly owned business, at least fifty-one per centum of the
stock of which is owned by one or more minorities or women: and

(b} whose management anéd daily business
operations are c¢ontrolled by one or more such individuals.

{X18§8.3.10 All small and MidgriryDisadvantaged
Business Enterprises who are qualified with the Department will
be so identified on the list of interested contractors.

[7Z¥8.3.11 Firms with FIEL¥/(B0)/Evployeéd /oL
l1egg//4dnd an annual billing of less than
$2/000/0007,500,000 over the last three vearsg are considered
"small" under these procedures.

[1Z§8.3.12 In order to be classified as a
MirgriryDisadvantaged Business Enterprise a firm must subnit
Form HEEO-475, Schedule A, for Certification as a
MirgriryDisadvantaged Business Enterprise. In addition,
Form HEEQO-476, Schedule B, must be submitted and approved by
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the EEO Division of the Department prior to Yeirg/ideérrifigd
drn/MBEthe Department’s acceptance of a Disadvantaged
Businesgs Enterprise joint venture.

LYZ§8.3.13 The award of negotiated contracts
financed with Federal funds will be included in the
Department's annual MBEDBE goals.

(1£¥8.3.14  Solicitation of prospectuses shall
include a clear and accurate description of the service to be
regquired and contain no features which unduly restricts

competition.

LX338.3.15 The solicitation for prospectuses
(see Exhibit B) shall identifv all significant evaluation
factors, including price or cost feature where appropriate, ané
their relative importance including the date to be submitted.

f1838.3.16 All prospectuses received from the
contractors will be reviewed by the Director of the Division
initiating the request for prospectuses tc assure that all
pertinent information and data, including consideration of
MBEDBE's have been submitted.

L17§8.3.17 Should the interview indicate that an
interview with any or ali of the firms be appropriate to
further the review then such interviews will be scheduled.

[Z#¥8.3.18 The interview shoulé be scheduled
based on mutual consideration; however, any reluctance on the
part ¢f the firm to attend an interview may be considered
adequate justification to delete the firm from furtfher
consideration.

[29%8.3.19  .Upon corpletion of this review the
Division Director will submit a list of the prespectuses with
his analysis to the Commissioner for further review for
selection of the contractor for continuation of negotiations.

[2048.3.20 The Commlssioner, or his delegate,
(in no case will any member of the Division requiring the
service be the delegate) Will then select no less than three
(3), 1f there be that many gualified, of the firms whose
prospectuses will be the most advantageous to the Department
for continuations of negotiations. The firms selected by the
Commissioner for further negotiations will be listed numerically
with the preference in ascending ocorder.
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L213¥8.3.21 All firms who have submitted
prospectuses will be notified promptly of this determination.

[2238.3.22 The Director of the Division
initiating the request for service will be responsible for
negotiating an agreement with the contractor selected number
one (1). ’

[(22¥8.3.23 The contractor so selected will be
furnished a draft of an agreement for this service; be
regquested to attend a scope of work meeting, and to submit a
comprehensive proposal.

[2£38.3.24 In the event that agreement is unable
to be reached the negeotiator shall advise the Commissioner, or
his delegate, (in no case will any member of the Division
reguiring the service be the delegate) and initiate action to
beginnegotiations with the contractor that was listed number
two (2) by the Commissioner and so through the list, if
necessary.

f23¥8.3.25 Sheould 1t be impossible to reach an
agreement with any contractor on this list the Commissionsar
will be so advised.

[Z28j8.3.26 . The Commlssioner will then make a
reassessment to determine whether or not to extend the list, to
begin negotiations over with the existing list, to accomplish
the service "in-house' or to remove the work from the program.

[2738.3.27 = Norconmpetitive negetiations is
procurement through sollicitation of a prospectus frem only one
source, or after solicitation of a number of socurces,
competition is determined inadequate.

[28¥8.3.28 ~ Circumstances under which a contract
may be awarded by noncompetitive negotiations are limited to
the feollowing: ’

{#378.3.28.a The item is available only
from a single source; or .

{$¥8.3.28.b public exigency or emergency
where the urgency for the requirement will not permit a delay
incident to competitive solicitation: or

{#¢§B.3.28.¢ after solicitation of a number
of sources, competition is determined inadequate; or
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[438.3.28.d when it is determined
appropriate to use avallable services of a public agency or
educational institutien; or

{#¥8.3.28.e small purchase when the
service whose procurement 1s $10,000 or less.

L1293§8.3.29 . Comprehensive prospectuses will be
subjected to technical and price evaluations in accordance with
23 CFR 172.7(c). (See Exhibit E).

[32§8.3.30 Contract provisions shall be in
accordance with 23 CFR 172.9. (See Exhibit F).

L21¥8.3.31 After notice to proceed is given to a
centractor, the responsikble Department Division meets regularly
with the contractor to discuss progress and problems as they
may occur. These meetings are usuailly held every month. At
these meetings a complete review of the progress to date is
made, as well as the next phases of the work to be performed.
Periodic submission of data is also made in accordance with the
applicable type project inveolved. All phases of contract work
are reviewed by the Division of the Department of Highwavys
concerned with that particular type of work and that Division‘'s
cpinion of the centractor's exXpertise in their field is
considered for future work.
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APPENDIX .
I Code of Cecnduct
IIT . Fee Structure
III =~ ~Certification of Contractor
v Cgrtification of West Virginia Department of
BEighways
EXHIBITS -
A Publication Notice
B Solicitation of Unpriced Prospectus
C Migﬁ;ig??isadvantaged Business Enterprise
Eligibkility, Form EC-47%, Schedule A
D Inﬁo;mgt%on for Determining Joint Venture
Ellgibllity, Form EC-476, Schedule B
BE Procurement Standarés - 23 CFR 172.7(c)
F Contract Provisions -~ 23 CFR 172.9

Page 40




EMERGENCY

Department of Highways
Adm. Reg. 17-2A
Serieg I, Appendix I

CODE CF CONDUCT

1. Chapter 61, Article S5A, Section 6, of the Official Code
of West Virginia. 1531, as amended, provides that it shall be
unlawful for any public servant in any department, agency,
division, board, bureau or commission of government to
solicilt, accept or agree to accept, directly or indirectly,
any gift or gratuity from a perscn Xnown by gaid public
servant to be subject to any regulatory functiocns of his
agency, division, department, etc.

The West Virginia Department of Highways' long standing
policy relating to gifts or gratuities is in keeping with
this Code provision.

2. The West Virginle Department of Highways is fully com-~
mitted to the policy of the United States and the West
Virginia State Governments, which is to provide egual employ-
ment opportunity for all gualified persons in accordanhce with
Executive Order 11246, the Egual Employment Opportunity Act
of 1572, and the West Virginia Buman Rights Act. These acts
collectively prohibit diserimination in employment on the
basis of race, color, religion, sex, national origin, age or
handicap. The Department. 6¢f Highways will not discriminate
against any emplovee or prospective employee because of any
of the foregoing factors.

3. No employee of the Department shall participate in
selection, or in the award or administration of a contract if
a conflict of interest, real or apparent, would be involved.

4. All contracts shall contain certificaticns of conduct as
per Attachments l..and 2.
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FEE STRUCTURE

Methods of payment which may be used are as follows:

a)
b)

c)

of c¢onstructlon cost method of contracting shall not be used.

Lump Sum;:

Cost per unit of work;

Specific rates or compensation which will be
cecnsidered only 1f all other methods have been

found by the Federal Highways Administration to be
inappropriate.

The cost plus a percentage of cost and percentage
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Project

Date of Agreement

CERTIFICATION QOF CONTRACTOR

I hereby certify that I am the

and duly autborized representative of the Zirm of

, #hose address is

, and that neither X nor the above

firm I here represent has:

{2) ZEmployed or retaired for 2 commissien, rercentage, brokerage,
céntingent fee, oT other copsideration, any firm or person {(other than =z
bona fide employese working solely for me or the zbove contractor) to solicit
or gecure this contract, or _

(b)) Agreed, as an exXpress or implied condition for obtaining this
cbn;ract to employ or retain,the services of ;ﬁy firm or pers&n‘invconnecﬁio:
with carrying out the céntract, or

{c) _ Paid, or-agree to pay, to any firm, organizatiqn or person

;

(octher than a bona fide employee working solely for me or the above con—

tractor) ary fee, contribution, domation, or comnsideration of any kind for
ki P ? :

or in c¢onnection with, procuring cor carrying cout the contraci; except'as i
hereby exp*essly stated (**.any}:

I ackrvowledge that this Certificate is to be Zurmished to the West-

Virginia Department of EHEighways and the TU. 8. Department of Transcortation,

Federal E_gnway Admlnlstrat*on ino connec*ion wz;n this Ccntract 1nvolvlng

- = -

“partlcipa icn of ?ederai—awd H*gnway i~1.1r:::ls and is subJeét to appllcable -

(Date) S . o - (Signature)

P L -
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Date of Agreement

CERTITICATION OF TEST VIRCGINIA DEPARTMINT QF ZIGEWATYS

I hereby certiiy that I am the Ccmmissicner of the West

Virginiz Department of Eighways and that the above contzacting fimm
g B Ling

or.its Tepresentatives has not teesn required, directly or indirectly

25 an express or implied condition in connecticn with obtaining or

carrying out this contract to;’

(a) eampley or retain,. or agres to enploy or retain, any

irm or person, or

(p) pay, or zgree to pay, to any firm, persom, or organiza-

tion, any fee, contributioa, donation, or comsideration of any kind;

excapt as here expressly stated (iF a2ny);

T—

I acknowledge that this Certificate is tae be furnished to the
. N
U. 3. Department of Transporiation, Federal Highway Administraticn, in

conrnection with this Contract inéolving participation of Federal-aid

Highway Funds, and is subject to applicable State and Federal lzws, bothk!

crimipal and civil.

e - . (8igmature)
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PUBLICATICN NOTICE

pursuant to regulaticns of the Federal Highway Administration in 23
CFR 172 "administration of Negotiated Contracts", it is the policy of the
West Virginia Department of Highways to provide notice that interest will
be solicited for (description of project, type of work, anticipated
completicn date and special features).

Also, it is the policy of the West Virginia Department of Hlghways
that Disadvantaged Business Enterprises, as defined int the West Virginia
Department of Highways' Procurement Procedures for Negotiated Centracts,
shall have the maximum opportunity to participate in the performance of
contracts financed in whole or in part with Federal funds.

Firms interested in being considered for this work must submit a
letter of interest to the West Virginia Department of Highways, 1900
Washington Street, East, Charleston, West Virginia 25305
by _ . Firms interested in thes work are required to
either be on the Department's qualified 1list or be able to become
gqualified in accordance with the Department's procedures.

In order to be classified as a Disadvantaged Business Enterprise, a
firm must submit Form EO0-475, Schedule B2, for certification as a
Disadvantaged Business Enterprise. In addition, Form EO0-476, Schedule B,
must be submitted for any proposed joint venture. These forms must be
submitted and approved prior to being ldentified as a DBE on the list of
interested contractors. . Copies of these forms are availakle in the Equal
Employment Opportunity Division of the West Virginia Department of
Highways and shculd be submitted to that Divisien.

The selection of firms to be solicited for prospectuses will be based
on experience, expertise in type of work te be performed including
demonstrated ability, capaciiy of firm tc perform contract, time required
to accomplish the work, utilizaticn of DBE's and past performance both
technically and administratively.

For additional information concerning this notice contact
at .
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SOLICITATION OF UNPRICED PROSPECTUSES

The fcllowing items are typical of those to be obtained
from or furnished to the contractors from whom prospectuses are

solicited.

Typical

Typical
i,

z.

information to be obtained from ccatractor -
Expression of interest;

brochure or other infeormation that may have a
direct relation to the work being solicited;

overall capabilities to handle the project, i.e.,

work force, workload;

work to be subcontracted, specifically for
MBE/EDBE's;

location of officé in which work will be performed:
and

has a job order cost accounting system maintained,

capable of segregating and identifying accumulating
costs for cost-Lype contracts.

information to be furnished to contractor -

Type of service required;

description and location ¢f the work including cost
estimate; :

any data or work that is a prerequisite to the
project;

anticipated methods of payment which will be
acceptable;

anticipated schedule for performing the service;

date by which interest must be expressed, and

MiddriryDisadvantaged Business Enterprise
listing. :
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EC FORM 475 — SCHEDULE A
CERTIFICATION APPLICATION
Note: If, after filing this application, and prior to the
expiration of your certification, there is any change in the
cwnership and/eor management of this Firm, you must notify the
West Virginia Department of Highways inm writing within Chirty
days after the change. Failure to comply with this reguirement
may lead to a loss of certification.
I. GENERAL INFORMATICN
1. suthorized Mame of Firm
2. Sireet Addrass of Firm
3, Mailing Address . . City ' State 7 Zip Code
4, Contact Person, Telephone Mumber (including arua code)
5, Person(s) preparing this application.
Name - fddrass Title i
Code i
Disadvantaged:
8lack American B !
Hispanic American H
Native american N
psian—Pacific American P .
Asian-Indian American I
Wamen W
Other (specify) e}
&§. Legal structure of Firm. %
|

Sole Proprietership ) Partnership Corporation

-

Page 1 of 18
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i0.

i1.

What iz the number of fhe firm's annual full-time werk force?

A. Mumber of Employces.
Full Time Part Time
a. Administrative
b. Sales
¢. Manufacturing
d. Other
Type of Business,
A. Comstruction . _Manufacturing .
(bridge, highway, etc.) Sarvica -
Cansulting Supplier B
{anginearing, architack, ete.) Other (speacify)
B. Nature of Busimess (as you ‘desire listed in Directory)
a. Date business established
B. Date current ocwner purchased the majority ownarship of the firm,
C. List other business names praviously used.
D. Has your firm applied for recrganization under Chapter 11 and/or

ligquidation under Chapter 7, within the last thrze years?

-

Yes No ' = -

Identification Numbers and Certification.

A. Federal identification number

B. Are you an SBA 8(a) certified business?

Yes No If yes, attach a copy of current certification.

C. If certified as a DBE, MBE or WBE hy any other federal, state or
local agency, attached a copy of the current certification(s).

Has this firm or any of ity owners, members of the Board of Directors,
officars or managoment personnel ever been denied certification or
decertified ag a DBE, MBE or WBE by any agency in any S$tate?

Yes Mo _ If yes, indicate State(s), agency(s) and date(s).

Provide a copy of the denial or decertification letter(s).

Page 2 of 18
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this firm have any M/W/DBE applications pending in other $tates or
ies? If yes, please list. .

12, Does
agenc
II. FINAN

13. A.

CIal INFORMATION

Provide the following hanking information:

Name of Fimancial Institution
Offigcers
Address and Phone

If you hava established bonding capacity, identify agent, surety
and limit. . I

Name
Address
Phone

Bondimg limit: Aguregate Project

Does your business normally raquire a performance bond for sub/
supply contract with customers?

Yas No If yes, what is the capacity of your
bonding? %

Indicate the source of investmenmt capital for both disadvantaged
ard nen—disadvantaged group membaers or women who have an cwnership
interast in the business.

a, Personal Savings
B. Joint Savings — Identify joint account holders
c. Proceeds from sales of real estate or personal property
(if property zold in past 6 monmths, indicata data the
sales contract was executed) R
d. Gift ) _
e. Personal Loan
f. Jointly Owned Property used to Collateralize Loans

Cther (specify)
Page 3 of 18
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E.. .Complete the following:

Name of owner or shareholder (indicate code from page 1)}, source of
capital {indicate by letter of sources above, a-g; attach additiocnal
sheat if necessary). -

Amount of Source of
Name Capital Code Capital

ALttach copies of all cancelled checks reflacting imitial imvestment.
F, If the source of capital is a gift, state the following:

Nama of source(s)

Date of gifi{s)

If gift is conditional, state conditions

G. Idemtify all sources, amount and purposas of money loaned to firm,
including rame of person securing loan, if other than cwner. Pro—
vide copies of all loan agreements.

T— _ -

13, A, Specify the gross receipts of tha firm for the last three years,

Yaar Ending Total Receipts $ B
Year Ending Jotal Recaipts §
Year Ending ) Total Receipts §

B. Mumber of continocus years in business with toal gross of at least
$50,000.00 ) -

C. List the three largest contracts completed in the past three years.
Quner/Contractor
Phone Number amount §

Project Number/Location

Page 4 of 18
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Cuwner/Contractor

Phone Mumber Amnount §

Project Number/Location

Cuwner/Contractor

Phone Number Amount %

Project Number/Location

D. What is the largest job (in dollars) that your company can handle?

$

III. PERSCNNEL/MANAGEMENT

15, List rames of principals who are permanent residents of the U.S. and
indicate code leitar (see page 1},

{ )
(. )
{ )

16, If agplicable, identify individuals or firms who provide the Following
contracted services Lo, your firm: ‘ ’

A. External Management or Technical/Computar Service
8. Accountant _ -

c. Attorney

D. Principal Suppliers

17. Current licenses/permits held by firm (e.g. centractor, engineer, archi-
tect, interstate commerce, ete.).

Individual License Data of - License
Name Name Expiration Number

Page 5 of 18
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18. OCunership {(work experience resume of each person must be attached)}.

Identify all individuals, limited partners, holding companies, etc. and
list their cash, eguipment, ard/or real astate investmant in the firm,
Atlach documentatien of the source of these investments (if additional
space’ iz requirad, submit an attfached sheet).

Value of Parcentage Date

Name/Address Investmant of Curership Acguired
U.8., Citizen Yes Ne
U.S. Legal Permanent Resident Yes No

(submit proef of status}

Initial investment to acguire ownership interest in firm.

Type Tollar Yalue
Dollars $
Real Estate g
Equipment %

19, TIdentify the current Board of Direcfers (work experience rasumes of each
person must be atitached). ’

Ethnicity Sex Other
- Nama Address (Cade) M/F gusiness Affiliativn

20. Indicate management personnel who control tha firm in the following
areas (attach work experience resumes - include dates of empleyment at
each company for aach person).

A. Financial Decisions: (responsibility for check signing, agguisition
of lines of credit, loans, surety bonding, supplies, etc.).

Name Title Ethnicity Sex

Paga 6 of 18
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B. Estimating: (cost estimates, bid preparation or negotiations).

Name Title Ethnicity Saex
C. Hiring/Firing of Management Perseorrel:

Name Title Ethnicity Sex
o. Field/Production Operations Supervisor: (site supervision/

scheduling, project management services},

Name - Title Ethnicity Sax
E. List all Field Superintendents:

Name Title thnicity Sex
F. Contract Signature Authoriiy: (contract exscution, bid submisszion)
= - Name Title Erhnicity Sex
G. Qffice Management:

Name Title Ethnicity Sex
H. Marketing/Sales:

Namea Title Ethnicity Sex

Page 7 of 18
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I. Purchasing of Major Equipmant:

Name Title Ethnicity Sex
J. Holders of any Licenszes:

Name Title ¢ Echnicity . Sex
K. Decides which Jobs the Business will do:

Name Title Ethnicity Sex
L. May any of the above persons fire any disadvantaged/woman smployee

Whe has an ownership interest in the business?

Yes, . No

If yas, please list the names of the persons who have this autho--
rity, and identify the code for aach,

( )

C . )

( J
21. A, 0o ag} of the peoéle listed in guestions 19 and 20 ﬁzrform a manage—

ment or supervisory function for any other business?
Yes - No Is ves, identify person, title, business and
function.

3, Do any of the perscns listed in questionms 18 and 20 cwn or work for

other firms which have x business relationship with yours? (rela-
tionships include cwnership interests, shared office space, finan—
cial investments, equipment leases or personnel sharing).

Yas Ne If ves, identifly persen, title, business and
function.

Page 8 of 18
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2z2. A, Has your firm or any principal of your firm ever failed to complete

any contract awarded to you?

Yos No If yes, please state when, where and why.

B. Has any officer, paritner or Brincipal of your organization esver been
an officer, partner or principal of any other organizabion ihst

fatled to complete a construction project?

Yes No If yes, please describe circumsiances.
c. What areas in the State will you work?
0. are vou willing to work in other States? Yes : Ne

If yes, pleasa list the States.

IV, LEGAL STRUCTURE
If the business is 3 scle proprietorship, complete question #26
#23, #24, Hi5),

If the business is & general partnership, compplete gquestion #24
#23, #25, H26).

If the business is a limited zartnership, complete guestion #23
#23, #214, #28). -

{omit

{omit

{omit .

If The business is & corporation, complete gquestion #23 (omit #24, #25,

#26).

Page 9 of 18
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232, To be Completed by Corporation
A, Attach a copy of the following:
® Articles of Organization/Incorporation
* Bylaws B
* Current Fimancial Statement (withinm 90 days)
= Stock Certificates
B. list the number of shares and ¢lass authorized.
Numiber of Shares Cizss Authorized
c. List the nuibher of shares issued as of the date of this agrrement
and to whom issued (indicate disadvantaged/woman group share— -
holders), .
Number of
Shares Issued Shareholder Code Class
=~  D. If the business is & public corporation, =list the following
information:

Names of disadvantaged/woman  Number of shares owned by

principals who own shares disadvantaged/woman principals Class
E. Describe tha wvoting rights or powars of sach class of stock. . .
Voting Rights or Powers - Clasi-of Stock

Page 10 of 18
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F. Are there any restrictions to limit the voting rights of disadvan—

taged group members or women who are zhareholders within the hylaws,
articles of incorperation or any other documents?

Yes Ne

G. Describe and explain any changes in duties, powers, hylaws, or
personnel made during the past six months, with raspect ‘Lo
principals, officer and/or direciors of this corporation.

24, To be Completed by Gemeral Parinerships

A. Attach a copy of partnership agrsement and current financial
statements. - .
B. Date partnership established

cC. List names and addrasses of all partners and the amount of easach
partner's initial investment. . -

Mame : Code Addrass amount Imvested
o. If a corporation is a general partner, state the percentage of
= shares in the corporation which are owned by disadvantaged group

members or women.
Percentage of Shares

E. If any of the general or limited pariners cbtained their interest
within the last six months, complete the following:

Date Purchase From Whom
Name Acquired Price Pur-chased

Pagae 11 of 18
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F. are any of the partrers affiliated in any way with another business?
Yas No
Name of Position
MName of Partner ther Business Address Held

258, To be Completed by Sole Proprietorship

AL Date sole proprietorshin established

B. Is husiness registared? Yes No

If yes, state, city or town in which business is ragisterad.

Date of registration

C. If title of business was sold or & gift to the present owner, state
the following: '

Date title was transferred to present owner

Name of previous ownars.

[ —

27. To be Completed by Supplier

A Indicate the type of suppliers.
Manufaciurer _ } Franchise
Distrioutor - . Dealership
Manufacturing Represantative . Wholesaler

Other {(specify)

g. .—Does your business stock, on property owned or leased by the
business, the goods that you supply to customers?

Yes . No
GC. Does your business ocwn or operate distribution egquipment?
Yas . ___ _No _ . . . - . - -

Page 12 of 18
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D, Does your business take ownership title to the goeds supplied to

customars?
Yes' No
E. Does your husiness insure geoods (i.e2, for damages, theft or fire)

that are supplied to cuslomers?

Yes No

If yes, describe the type of insurance.

F. Does your business noermally reguire a gperformance bond Tor supply
contracts with customers?

Yes Na If yes, what is the capacity of your
bonding? & i
G. In the event of dissatisfaction an the part of the customer, due to

untimely delivery, damnaged or defactive goods, or failure to perform
by your business, to whom does the customer have legal recourse?

Your Business
Manufacturer

Othgr (specify)

Explain if customer has legal recourse to more than cne party .

28. Operational Background

[

A. Equipment (list major pieces of equipment balow as indicated).
Attach copies of current lease agreesment on eguipment.

Equipment Model Prasent Value

B. Plant (describe ocwned or leased warehouse, office and vard as indi-
cated bhelow). Attach copies of lease agroements for space rantal.

Present
Value of
General Square Amount of
fiddrass Description Feet Lease/Rental

- Page 13 of i8
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c. Is the space shared with another company? Yes No

If yes, list name of company

Name of principal owner(s)

D. Trade references,

List sub-gcontractors or material suppliers that you have now, or
have had in the mast under conlract.

Nama Address Telephona Number

Page 14 of 18 o o ’
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CERTEFICATICON AFFIDAVIT
We the undersigned, agree to the following conditions:
1. To abide by all of the rules and regulations of the West Virginia

Department of Highways governing the certificaticn process hereinaffter,

2. To notify the State within thirty days of any change in the cunership,
conlkrol, management or sktatus az an on-going concarn.

3. That the Stata has the right to conduct a review of the company's books,
contracts, company structure, facilities and to raguest whatever addi-
tional information it deems nacessary from time o time, in order to
menitor the status of the company, 1If the firm is certified by the State
as a hona-fide disadvantaged person or woman owned and controlled
company .

4. That the tate may, at any ‘time, withdraw thke certification after
applying its own procedures.

5. That the $State may automatically deny or rescind certivication, iF
during or after the certification procass it finds that the underSLGneu
have submitied false, Inaccurate or misleading information.

e certify under the pains and panalties of perjury that the information
supplied te this application is correct and complete and the State is entitled
to rely solely omn it asz the basis for its decision.

We recognize the Tive (8} conditions stated above governing the
consideration of this applicazion and the maintenmance of tha cartified status,

*STGNATURE ®SIGNATURE  _=
PRINTED NAME IS PRINTED NAME
DATE : DATE -

¥Must be signed by at least one officer if a Carporation: ona general partner
if a Partnership; or the proprietor if a Sole Proprietorship.

NOTARY
Subscribed and sworm to before me this ____ day of .19
Signed ) . Motary Public in and for the
County of , State .

My Commissior Expires

Page 15 of 18
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DEFINITIONS

A, Socially = And Economically Disadvantaged Individuals refers to those
individuals who are citizens of the United States and wnoe are Women,
Black gmericans, Hispanic Americans, Native Americans or Asian-Pacific
Americans and any other minorities or individuals found tTo be
disadvantaged by the Small Business Administrabion pursusnt to Seckien
8(a} of the Small Business Act.

Waomen;

Black aAmericans includes persons having origins in any of the Black
racial groups of Africa;

Hispanic Americans includes persons of Mexican, Puertc Rican, Cuban,
Central or South American or olher Spanish or Poriuguese culture or
origin, regardless of race; X

Asian—Pacific Americans includes persons whose arigins are Japan, China,
Taiwan, Korza, Vietnam, Laocs, Cambodia, Samea, the Phillisines, Guam, the
U.S, Trust Territories of the Pacific and the Northern Marianas.

Asiam=Indian americans includes persons whose origing are India, Pakistan
and Bangladesh. . -

B.. Disadvantaged Business Enterprise — "Disadvantaged Business® or '"DBRE"
rafers to & small business concern (1) which is at laazst 51 percent owned
by one or more socially and economically disadvantaged individuals, or,
in the case of any publicly swned busness, at loast 51 percent of ths
stock of which is owned by on2 or more socially and economecially
disadvantaged individuals; and (2) whose managament and daily business

—~ operations are controlled by one or more of the socially and
economcizlly disadvantaged indivicduals who own it.

1. The disadvantaged owners must demonstrate that they have dominant
cantrol over management and provide evidence of domimant participa-
tion in the daily affairs of the enterprise.

z, The firm has not bheen soley establisned for the purpeoses of taking
advantage of a specizl program which has been developed fo =zssist
disadvantaged businezses. The Department of Highways rescerves the
right to deem the existence of any agreements, options, rights of
conversion or other restraints that may be exercised, and which iF
exercised, could reduce disadvantaged ownership or control %o less
than the requisite percentage to the grounds for rejection of the
existing enterprise as a disadvantaged business enterprise,
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DOCUMENT REQUZST

Document Request - Place (x) marks on the items you have submitted and
completed o be sure =all reguested information has been submitted {item
numbers correspond with guestion numbers).

Any Shortage Will Delay The Processing OF Your Applicatien
1. Original &nd Any Amendec Partnership Agreements (Ttem 24)

2, Official Articles Of Incorporation (Signed By S$State 0fficial)
(Item 23) )

3. Both Sidas Of All Corporate Stock Certificates (Item 23)

4. Minutes OF Allg§tockholdefsg§ﬂd Board Qf Directors Mosrtings
_B. Corporate BylLaws And Hﬁgiaméndmentg Item 23%)

6. Corperate Bank Resclutionms And Sigpa;ure Cards For All accounts

7. Signed Loan Agreements (Item 13. E.) l

8.  lWork Experience Rasumes That Ineclude Places OFf Ownership Employment
fnd Corresponding Daktes (Item 18)

9. Proof Cf Legal Permanent Resident Status And £ihnicity (Tiem 18)

10. Description OFf Real EZstate And Proof Of Cuwnership Listed

= 11.. List OFf Equipment Owrmed/Leased And Signed Lease Agreemants (Item 28)

_12. List Of Automotive Eguipment Cwned And Title/Proof Of Cunership

13. Signed Leases For Offices/Storage Space (Itam 23)

14, End Of Year Balance Sheets And Income Statements For Past Three
Years {(Or Life Of Firm If Less Than Three Years). A New Business
Must Provide A Current Balance Sheet (Item 14)

15, Relavant Licenses ITtem 17) .

16. DBE/MBE/WBE Or SBA 8(a) Certifications Or Denials and Decertifi-
cations (Items 10-11) -

17. aAdditional Proof Of Ownership And Contrel OF This Firm

18, ¥Seal And Signature Of Notary Public

Page 17 of 18 S o :7 7-‘- F
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Attach Copy Of Proof OF Payment On Behalf Of Each ©f The Owners For

‘Their Porticn/Share Cf The Firm {e.g. Both Sides Of Cancelled

Checks) (Item 13) .

Schedules Of Salaries Paid Te All Officaers, Managers And Directors
By This Firm

Provide Copies Of Federal Income Tax Submitted For The Last Two
Yaars

I Have Read The DBI/MBL/WBE Faderal Regulatiens Relative To
Eligikility Reguirenments

Community Property Agreemant

*Please Be Sure Page 15 Of This application Is
Signed, Netarized And Completed BetTore Mailing

. Page 18 of 13
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EMERGENCY
e
Department of Highways
2dm. Reg. 17-ZA
Series I, Exhibit D
EC FORM 476 — SCHEDULE B
1. Name of Joint Venture
2. Address of Joint Venture
3. Phone Number of Joint Venture
4, Identify the firms which comprise the joint venture: (The DBE partner must
complets Form EQ 475, Schedule A)
a. Describe the role of tha DBE firm in the Joint venture
b. Describe very briafly the experience and business gualifications of each
non DBE joint venturer
5, Nature of the joint ventfure's business
8. Provide a copy of the joint venture agrsement.
7. What 1s the claimed ﬁercentage of DBE ownership?
8. Cwnership "of joint venture:; (This nged not be filled in if described in the

joint venture agreement, provided by Questicon §.)

a, Profit and Loss Sharing

b. Capital Contributions, Including Equipment

¢. Other Applicable Ownership Interests

9. Control of and participatien in this ceontract., Identify by name, race, sex,
and "firm" those individuals {and their titles) who are raspomsible for day-to-
day management and pelicy decisionmaking, inecluding, but not limited te, thase
with prime responsibility for:

a. Fimancial Decisions

b. Mamagement Decisions, such as:
(1) Estimating
{2} mMarketing and Sales

(3) Hiring angd Firing of Management Personnel

(4) Purchasing of Major Items or Supplies

Paga 1 of 3
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EMERGENCY

Department of Highways ) )
Adm. Reg. 17-22
Series I, Exhibit D

{(5) Suparvision of Field Cperations

Note:- If,. after filing this Schedule 3 and before the completion of the joint
venture's work on the contract covered by this requlation, there iz any
significant change in the information submitted, the jolnt venture must
inform the grantee, either directly or throuash thé prime contractor if

the joint venturae is a subcontractor.
affidavit

"The undersigned swear that the foregoling statements are correct and include
all matarial information necessary to identify and explain the terms and operation
ef our Joint venture and the intended participatien hy each joint venturar in the
undertaking. Further, the undersigned covenant and agree to provide to the grantee
current, complete amd accurate infTormation regarding actual joint venture work and
the payment therefor and any proposad changes in any of the joint venturs arrange-—
ments and to permit the audit and examimation of the books, records and files of
the joint venture, or those of each joint venturer relgvant %o the joint uehture;
by-authorized representative »f the grantee or the Fedgral funding agency. Any
material misrspresantation will be grounds for Zerminating any contract which may
be awarded and for initiating action under Federal or S$tate laws concerning false

statemants.”

Name of Firm Name of Firm
Signature Signature
Nama ) ' Nama

Pagelz of 3 |
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EMERGENCY

Department of Highways
Adm. Reg. 17-2A
Series I, Exhibit D

Title Title
Date : Date
Dace _ _
State of - . axm
County of )
Om this _ . day of _ ) , 18 , beforas me appeared [Name]

ts me personnal Kknown, who being

duly swern, did execute the foragoing affidavit, and did state that he or she was

properly asuthorized by [Name of Firm]

to execute the affidavit and did 30 a3z his or her free act and deed,

Notary Public

{Seal]

Commission Expires

Date
State of

County of

Oh this day of . 19 , before me appeared [Namal

to me persenmal known, who being

duly sworn, did execute the foregoing affidavit, and did state that he or she was

properly authorized by [Name of Firm]

+o axaecute the affidavit and did so as his or her free act and deed.

Notary Public
[Seal] . L . _

-

Commission Expires

Page 3 of
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EMERGENCY
e

Department of Highways
Adm. Reg. 17-Z2A
Series I, Exhibit E

PROCUREMENT STANDARDS

23 CFR 172.2(c)

Befofe a contract i1s awarded, the contractiing agency shall
determine and document in files that the propcsal has been
subjected to technical and cost or price evaluaticns, as
appropriate, and how the results of these evaluatlons were
considered in the contract negotiations.

Appropriate cost or price evaluations shall incilude -

1. An audilt evaluatlon prior teo negotiation of proposals
for which the total costs exceed, or are expected to

exceed $5,000.

2. Audit evaluations of prtoposals of less than $50,000
where a valld need exists, such as: 7

(1) Inadeguate knowledge concerning the
prospective centractor's accounting policies,
costs systems, or substantially changed
methods or levels or operation.

(113 previous unfavorable experience indicating
- doubtful reliabllity of thes preospective
contractor's estimating, accocunting., or
purchasing method or

{(1ii) procurement of a new product for which cost
experience 1s lacking.
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EMERGENCY

e

Department of Highways
17-2A
Exhibit F

Adrn. Reg.
Series I,

CONTRACT PROVISICKNS

23 CFR 172.5

The contracting agency shall ensure that all contracts
include, to the extent apprepriate, provisions reguired by
Attachment O, OMB Circular No. A-1i02Z, and the followings

a) " Civil Rights = ALl contracits awarded hy grantees,
subgrantees, and their contractors shall ceontain

provisions requiring compliance with Title VI

of the Civil Rights Act of 1364, as amended.

Accordingly, 4% CFR 21 ithrough Appendix E and

23 CFR 710.405(k) shall be mads applicable by

reference in all contragsts and subcocntracts

financed in whole or in part with Federal-aid

highway funds. _

B

<)

4)

e)

Docwmmentation - Contracts, where appropriate,
snhall provide that the contracter document the
results of the work to the satisfaction of the
sontracting agency and the FEWA. This may in-
¢lude preparation of progress and £inal reports,
plans, specifications and astimates, or similar
evidence of attainment of the contract objectives.

Patent Rights = Applicable patent rights pro-

visions described in 41 C¥R 1-3.1 regarding
rights to inventions shall ke included in

contrackts as appropriate.

Copyrights ~ The contracting agency may permit
copyrignting of reports or other coniract
products. If copyrichts ars permitied, the
contract snall provide that the FEWA shall have
_the rovalty-free nonexclusive and irTevocable
right to reproduce, publish or otherwise use,
and o aunthorize others to use the work for
Government purposes. '

Subcontracts -

1.

All contracks shall show that the prime
contractor is required to perform all

work except specialized services or other

tasks specifically exempted in the contract,
except that governmental recipients of 23 U.S.C.

104 (1) or 402 funds may subcontract as necessary

to accomplish approved work program activities.

lof2
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EMERGENCY

Department of Highways
Adm. Reg. 17-2A

Series I, Exhibit P

2., All contracts shall provide that sub-~
" contracts exceedling $10,000 in cost shall
centain all required provisions cf£ the
prime contract.

kh

Other Provisicons - Following is a list of
other provisions normally included in contracts:

1. Scope ci work;
2. Time period coversd;

3. Contract price, including limiting
amounts for all contracts;

4. <Change in work;

5. Disputes;

6. Obligations of contracting agency;
7. Ownership of documents;

8. . Inspection of wofk; and

9. Egquipment and instrumentation reguired.

2 of 2
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KEN HECHLER
Secretary of State

WILLIAM H. HARRINGTON
Chief of Staff

MARY P, RATLIFF RICHARD 0. HARTMAN

Deputy Sacretary of State ) Director, Administrative Law
cen oS ) STATE OF WEST VIRGINIA Sretr o
v SECRETARY OF STATE s seizae
Telephone: {304) 345-4000 Cha.rleston 25305 {Plus all the voluntear

Corporations: 342.8000 . - heip we can get)

September 23, 1988
NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE — ~

AGENCY: Department of Highways

RULE: Amendment to Section 1; Particular Functions of the
Commissicner cf Highways

DATE FILED AS AN EMERCGENCY RULE: August 12, 1988 -

DECISION NO. 18-88

Following review under WV Code 292-3-15a, it is the decision of
the Secretary of State that the above emergency rule ke approved.
A copy of the complete decision with reguired findings is avail-
able from this office. '

L dgs

KEN HECHLER

[
Secretary of State = arpice CF
. WD W ThE OFrF cTATE

-
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KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FREROTTE
Executive Assistant

Talepheone: (304) 345-4000

WILLIAM H, HARRINGTON

Chief ot Staff

RICHARD Q. HARTMAN
Director, Administrative Law

DONALD R. WILKES

. STA’IE OF WEST VHR.GINIA Director, Corporations
SECRETARY OF STATE VIRGINIA SKEEN
Spetial Assistant

Charleston 23305 .

(Pius all the voluntear

Cerporations:

par.

par.

par.

par.

par.

par.

342.-8000

DECISION EMERGENCY RULE DECISICHN

(ERD 16-88)

AGENCY: Department of Highways

RULE: ~ Amendment to Series 1, Particular Functions of the
Commissioner of Highways ‘

FILED AS LN EMERGENCY RULE: August 12, 1988

The DOH has filed amendments to the above rule as an emergency.

West Virginia Code 29A~-3-15A reguires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency £iling such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgaticn of an emergency rule,

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [2%A~3-15a(a)l. '

(a) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement. of
the circumstances constituting the emergency, with the

Seecretary of State and forthwith with the Legislative .

Rule-Making Review DOH (LRMRC}).

If an agency has accomplished the above two required £ilings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-twe day review period,

whichever is sooner, the Secretary of State shall rule in favor

of procedural compliance.

The DOH has filed this emergency rule with supporting documents
with the Secretary of State on August 12, 1988 and with the
LEMRC on August 12, 1988.

_ helpweungeb




par.

par.

par.

par.

par.

par.
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It is the determination of the Secretary of State that the DOH
has ceomplied with the procedural regquirements of WV Code
§29A~3~15 for adeoption of an emergency rule,

(B) Statutory Authority -- WV Code §17-2A-8(24) reads in part:

§77-2A-8, Powers, duties and responsibilities of commissioner.

(24) Make and promulgate rules and regulations for the government and
conduct of personnel, for the orderly and efficient administration and
supervision of the state road program and for the effective and expeditious
performance and discharge of the duties and responsibilities placed upon
him by law.

Tt is the determination of the Secretary <¢f State that the DCH
has not exceeded its statutory authority in promulgating this
emergency rule.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows: '

{g} For the purposes of this section, an emergency exists when the
promuigation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantiol harm to the public interest.

There are essentially three c¢lasses c¢f emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

The facts and circumstances as presented by the DCH are as
follows:

This filing is being made in order to comply with changes to
the Code of Federal Regulations, 4% CFR Part 23 of the U. 8.
Department of Transportation. The DOT zregulations became
effective Cctober 21, 1987; therefore, this rule is being filed
to comply with a time limitation established by federal
statute.

Notable changes include: a renaming of Mincrity Business
Enterprises to Disadvantaged Business Enterprises which, by
federal statute, identifies women, like all other currently
designated groups, as presumed to be socially and economically
disadvantaged for program purposes; a redefining of "small”
firms to those with annual billings less than $7,500.00 over
the last three vears; and a revising of the Certification
Application, EO Form 475 to supply DBE information required by
federal statute.




par.

par.

13
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Additionally, references to the Executive Secretary-Planning
Manager, formerly an office o©f +the Department, have been
deleted and the referenced responsibkbilities reassigned.
Finally, the listings of the Department's Districts and the
District Engineers' addresses have been updated.

It is +the determination of the Secretary of State that this
proposal meets the standards for emergency rule,

This decision shall be cited as Emergency Rule Decision 18-88
cr ERD 18-88 and may be cited as precedent. This decision is
availakle from the Secretary c¢f State's office and has been
filed "with +the DCH, the Attorney General and the Legislative
Rule Making Review DOH.

T Al
X¥EN HECHLER

SECRETARY OF STATE ¢ OFFICE OF
FILED N TRE e sTATE

THE SECBETA &
4
13 ? \ "\ON
Entered THIS DAT{ﬁRA1VE LA DIVID

ADMAIN




KEN HECHLER .
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILHINSON
Deputy Secratary of State

CATHERINE FREROTTE
Executive Assistant

Telaphone: (204) 345-4000

Corporaticns: 342-8000

WILLIAM H. HARRINGTON
Chief of Staff

RICHARD Q. HARTMAN
Diirectar, Administrative Law

DONALD R, WILKES

S’IA.TE OF “TEST V]:RGH.\»TIA Director, Corporatians
- SECRETARY OF STATE Sggjﬁj soner
Charleston 25805 (Flus all the volunteer
help we can get)
July 19, 1989 _

Fred VanKirk _

Acting Division Administrator
Division ¢f Highways
Department ¢f Transportation
State Capitocl

Charleston, WV 23301

Dear Mr. VanKirk:

West Virginia Code §29A~3—15(3) states:

"The agency has ncot previously filed and fails to file the
proposed rule with the legisiative rule-making review com-
mittee within one hundred eighty davs of the date the pro-
posed rule was filed as an emergency rule, in which case
the emergency rule expires on the one hundred sighty-first
day."

In checking my files, I found the Department of Highways,
Series 1 Rule, "Regulations Pertaining to Particular Functions
of the Commissioner of Highways," was filed on August 12, 1989,
but there has not been an Agency Approved rule filed with the
Secretary of State and fifteen copies with the Legislative
Rule-Making Review Commitiee. Therefore this emergency rule
died February 9, 19E&9. -~

The Code further states in 29A-3-15(¢) that:

"Unce an emergency rule expires due to the conclusion of
fiftéeen months or due to the effect of subdivision (1){(2)
(3) or (4), subsection (a) of this section, the agency
may not refile the same or similar rule as an emergency
rule.”

This nmotice will appear in the Register dated July 21, 1989.

Sincerely,

Judy Cooper, Director
Administrative Law Division



