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WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

GASTON CAPERTON Division Of nghways FRED VANKIRK
GOVESNOA : 1900 Kanawha Beulevard E. e Building Five ACTING COMMIESIONER .
Charlesicn, West Virginia 25305-0430 e 304-558-3505 GEORGE T. SIDIROPOLIS

ASSISTANT COMMISBIONER

November 12, 13582

Honorable Xen Hechler

Secretary ¢f State

State Capitol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Highways Commissioner
Adowvtion of a Procedural Rule
Series I -

This £iling follows the comment period on the prorosed pro-
cedural rule changes filled with your office on September 24, 1392,
No c¢onnments were received con the proposed rule; therefore, no re-
vigions or amendments were made te this filing from the propesed
rule and no summary of public comments has been submitted.

The revisions to this rule reflect recent changes to federal
regulations 23 CFR 172 and WV Ccde, Chapter 53, Article 1. The re-
visions to Section 8 ¢of these rules address these faderal and state
code changes.

The Section 8 revisions relate to the policies and proce-
dures for the soliciting, evaluating and contracting of cgualified
consultants. Other changes to these rules are editorial with ref-
erences Lo the Department ¢of Highways being c¢hanged t¢ the Division
of Highwavs and references to the Executive Secretary being changed
Lo the Commmissgioner's designee,

Very truly veours,

A%

red vanKirk
Acting Commissioner

FV:c
Attachment




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Series I, Requlations Pextaining to Particular Functionsa

of the commisaioner of Highwavs
Type of Rule: Legislative Interprative X _Procedural
Agency Division of Highwavs Address Building S, 1900 Ranawha Boulevard, East,

Charleston, West Virginia 25305-04320

ANNUAL FISCAL YEAR
1. Effect of Propesed
rRule Increase Decrease current Next Thereaftar

Perscnal Services 0.00 0.00

current Expense 0.00 0.00

Repairs & Alterations 0.00 0.00
I Equipment : 0.00 0.00
lgather _ 0.00 0.00 i} _
Igéstimatad Total Cost 0.00 0.00 _0.00 0.00 0.00
2. Explanation of above estimates:

These rule changes do not impact any annual or fiscal year costs.

3. Obijectives of this rule:

This amendment of an existing procedural rule is being filed to recognize
revigions to federal regulaticns 23 CFR 172 and WV Ceode, Chapter 5G, Article 1.

The revisions to sSection 8 of these rules address these federal and state code
changes.

The Sectien 8 revisions relate to the policies and procedures for the
soliciting, evaluating and contracting of qualified consultants. other changes to
these rules are editorial with references to the Department of Highways being

changed to the Division of Highways and references to the Executive Secretary being
changed to the Commmissioner’s designee,

4. Explanation of Overall Econcmic Impact of Proposed Rule.
A. Econcmic Impact on State Government

No eccnomic impact.

B. Economic Impact on Political sSubdivisions; Specific Industries; Specifiec
groups of citizens:

No econcmic impact.
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c. Econcmic Impact on Citizens/Public at Large.

No sconemic impact.

Date September 16, 1992

YLt

©  Fred vanrRirk
Acting Commisaioner
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WEST VIRGINIA PROCEDURAL RULES Koy 70 I w7 4 '
DEPARTMENT OF TRANSPORTATION
COMMISSIONER OF HIGHWAYS OFFIC
CHAPTER 17-22

SERIES I

Title: = _Regulations Pertaining to Particular Functions of the
Commissioner ¢of Highways

Secticn 1 General
1.1 Scope. -- These procedural rules and regulations

appertalin to particular functions of the office of the
Commissioner of Highways and are submitted pursuant to the
provisions of Chapter 29A, Article 3, Section 3 of the Code.

1.2 Autherity. =-- These rules and regulations are
issued pursuant to authority granted to the Commissioner by West
Virginia Code, Chapter 17, Article 2A, Sections 4b and 8.

1.3 . Fili ate, -- November 20, 1992

1.4 o ctiv ate., == Decenber~ 20, 1992

Section 2 Commigsiconer's Qrders

2.1 Purpose. -- The purpose of this sec¢tion is to
establish a system by which all orders of the Commissiocner of
Highways may be permanently recorded and maintained in such
manner that they will be conveniently accessible te interested
persons.

2.2 Scope of Commissioner's Order. -- The orders of the
Commissioner of Highways are official determinations or decisions
which relate to the internal management and organization of the
Division of Hidhways, or tc a specific person cr group of
persons, or to the pubklic in general.

2.3 Commissioner!s Order BooK. =-- The Commissioner of
Highways shall maintain in his office a record of all orders
issued by him, which record shall be designated as the
Commissioner of Highways' oOrder Book. All orders issued by the
Commissiconer during each day shall be entered therein, and all
such orders so entered shall be indexed and cross-indexed so as




Division of Highways
adm. Reg., 17-2A
Serles I, Sec. 2.3

to afford a method of ready and convenient access to each such
order issued by the Commissioner.

2.4 Effective Date. ~- Each order of the Commissioner
of Highways filed in the Commissioner's Qrder Book as provided in
the preceding section, shall become effective immediately upon
filing, unless some provision of law or some statement as to the
effective date of such decision is stated in the order itself.

2.5 Copries of Commissioper's Orders: Distribution. --
The Commissiocner of Highways shall provide a certified copy of
any Commissioner's Order to any person who is directly affected
by any such order and who requests a copy thereocf. In additfion
to any person requesting a copy ©f such order, the Commissioner
may furnish copies to any governmental agency or to such other
persons, f£f£irms or organizations as he may deem suitakle or proper
in order to provide the most effective notice of the order.

Section 3 Hearing Procedures

3.1 Purpose. -- The purpose of this section is to
provide standards of conduct for all hearings by and before the
Commissioner of Highways.

3.2 Scope. =- These rules shall apply t¢ all hearings
which may be held by the Commissioner ¢f Highwayvs, whether the
same be initiated by the Commissioner or by any citizen, it being
the intent hereof that these rules shall be applicable whenever,
by any action of the Commissioner of Highways, the rights ¢f any
citizen will be adversely and directly affected and it is proper
that such citizen have due neotice and an oppeortunity teo be heard
thereon.

These rules shall also apply to the conduckt of all hearings
on claims asserted against the Division of Highways, other than
c¢laims heard and determined by the Court of Claims. These rules
shall not apply to hearings and public meetings held by the
commissicner for purposes of acquiring information, making
findings and determining coursss of action and procedurs relative
to the location of any reoad or proposed recad, or to the
advancement and improvement of the state road system.

Page 2




Division of Highways
Adm. Reg. 17-2A
Series I, Sec. 3.2

These rules shall be applied in harmony with applicable
state statutes and in case of conflict, state statutes shall
prevail.

3.3 Records Pertaining to Hearings. -- The Commissioner
of the Division of Highways or his designee shall ke responsible
for all administrative angd clerical duties relating to hearings
and for all records and pleadings pertaining to hearings. He
shall receive all applications, petitions, protests, claims or
other written documents relating to a hearing bhefore the Division
of Highways. The designee will, upon reguest, advise any party
as to the form or condition of any paper to be filed in any
proceeding before the Commissioner. He will maintain a docket
book in which shall be entered each formal case on complaint,
claim, application or petition, investigaticon, or protest, with a
file number corresponding to the number of the case together with
brief chronological notations of the proceedings had in the case.
He shall also maintain the Commissioner's Order Book, in which
shall be recorded, on the day of their f£iling, any orders made or
passed by the Commissioner of Highways in the performance of his
statutory duties.

3.3.1 All papers or documents, of whatever
character, which are received or filed with the Division of
Highways, shall be stamped showing the date of receipt or filing
thereof.

3.4 c i im icatio Petiti
Protegts. -=- Claims, complaints c¢r applications may be either
informal or formal,

3.4.1 Informal) Pleadings and Procedures - Informal
claims, complaints or applications may be made by letter or other
wrliting addressed to the WV Department of Transportation,
Commissioner of Highways, Bulilding 5, Room AlZ2, 1500 Kanawha
Boulevard, East, Charleston, West Virginia 25305-0430, or the
cffice of the District Engineer. Matters thus presented, if
their nature warrants, may be negotiated and settled by the
Commissioner of Highways, the District Engineer, or some other
duly authorized employee, without £formal hearings. If the
matters cannct be resclved satisfacterily te all parties, the
proceeding is held to be without prejudice to the right of any
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Division of Highways
aAdm, Reg. 17-2A
Series I, Sec¢. 3.4.1

party to file and prosecute a formal claim, complaint or
application, whereupon the informal proceeding will be
discontinued. No form of informal complaint, claim or
application is prescribed, but the letter or other writing must
contain a c¢lear and concise statement of the facts and the
specific relief sought. However, the names of all parties
affected or involved shall be stated in full, and the address of
each party, with the name and address of his attorney, if any,
stated therein or thereocn.

3.4.2 Formal Pleadings - All formal complaints,
claims, applications, petitions and protests shall be in writing
and addressed to the Commissioner of Highways. Such papers shall
set forth plainly and distinctly the grounds for the relief
sought or reasons for protest and should be so drawn as fully and
completely to advise the Commissioner of Highways of the nature
of the grievances or alleged violations of law.

3.4,2.a The names of all parties affected
or inveolived shall be stated in £full and the address of each
party, with the name and address of his attorney, if any.

3.4.2.b TFormal pleadings shall be
substantially in the form hereinafter prescribed, and
vaerification shall likewise be substantially in the form
hereinafter prescribed. (See Forms No. 1 and 2, Appendix A to
this Series.)

3.4.2.¢ Two copies of all such papers shall
be filed with the Commissioner.

3.5 W ive i c i
Highwavs. -- Within thirty days after receipt of a formal

pleading or protest, the Commissicner of Highways or the director
of the division thereby affected shall file an answer to such
pleading or protest, Such answer shall fully

and plainly inform the parties involved of the nature of the
Commissioner's defense or reascn for the decision or action upon
the particular matter involved. The Commissioner of Highways
shall serve such answer upon the parties either in person or by
registered or certified mail to the party or his attorney.

3.6 Sti o \ cts. -- The parties to any
proceeding before the Commissioner of Highways may, by
stipulation in writing filed with the Commissioner, agree upon
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Division of Highways
Adm. Reg. 17-ZA
Series I, Sec. 3.8

the facts, or any portion thereof, involved in the controversy,
which stipulation shall be recorded and used at the hearing.

3.7 Hearings: Notices: Evidence. -- When issue 1is
joined by the service of an answer on the complainant upon any
matter for which the Commissioner is reguired by law to hold a
hearing or shall pursuant to these rules and regulations
determine that a hearing shall be held, the Commissioner will
assign a time and place for such hearing, which will be at his
offices in the City of Charleston or elsewhere in the state at
the discretion of the Commissioner. The hearing will be held by
the Commissioner of Highways or by one or more of his employees
who shall have been designated by him to hold hearings.

2.7.1 Notices - The Commissicner shall give all
parties not less than ten days' notice of the time and place cof
hearing, which notice may be served upon the parties by
personal delivery, or by registered or certified mail, or in any
manner by which a notice may be served at law.

3.7.2 Evidence - The parties must prove the
existence of the facts as alleged in their pleadings. The
Commissicner, however, will hear such proof of facts as he may
deem proper and reasonable, and may make such investigatiocn and
enter such order as the facts justify and the circumstances may
require.

3.7.2.a The Commissioconer of Eighways shall
not bpe bound by common law or statutory rules of evidence in
conducting hearings. He will admit all testimony or other
evidence having reascnable probative value, but will exclude
immaterial, irrelevant or unduly repetitious testimony. He
shall, however, give effect to any rules of privilege recognized
by the law of this state.

3.7.2.b Aall evidence, ineluding records and
documents in the possession of the Commissioner of Highways may
bhe Auly offered and made a part of the record in a case. Every
party to the proceeding shall be afforded adequate opportunity to
rebut or offer countervailing evidence.

3.7.2.¢ The Commissioner of Eighways, or
nis duly authorized hearing examiner, may take official notice of
any generally recognized fact or any established technical or
scientific fact; but parties shall be notified
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Division of Highways
Adm. Reg. 17=-2A
Series I, Sec. 3.7.2.c

either before or during the hearing or by full reference in
preliminary reports or otherwise, of the facts so noticed, and
they shall be affcrded an copportunity te ceontest the wvalidity
thereof.

3.7.2.@ At any hearing conducted by the
Commissioner, or by a designated employee thereof, witnesses
shall be exXamined under c¢ath in the manner and form, and in the
order designated by the presiding officer. If the Commissioner
or presiding officer so directs, or any party in interest so
reguests, the testimony given shall be reduced to writing in the
form of sheorthand notes or such other form of recerding as the
Commissioner may direct, and preserved in the Commissicner's
files. should any party in interest reguest a transcript of the
proceedings, or should the Commissioner direct that a transcript
be prepared, then sufficient copies shall be made and delivered
to each party making such request, and at the expense of the
person making the regquest.

3.8 Depositions. -- The testimony of any witness may be
taken by deposition at the instance of a party, in any proceeding
or investigaticn at any time after the same is at issue, by the
censent of the Commissioner The Commissioner may, of his own
motion, order testimony to be taken by deposition in any
proceeding or investigation pending before him, at any stage cf
such proceeding or investigation. Depositions shall be taken in
a mahner c¢onsistent with the provisions of Section 3, Series I,
of these rules and regulations.

3.9 Subpoenas., —-- Subpeoenas reqguiring the attendance of
witnesses, from any place in the State of West Virginia, at any
designated place of hearing before the Commissioner, or any
employee of the Commissioner whem he shall have designated to
hold such hearing, for the purpose of taking the testimony of
such witness, and subpoenas requiring the production of
documentary evidence, will be issued upon the application of
either party, by the Commissioner or his designee.

3.190 Decis] [o) m sicn ighw . == Every
decision ©f the Commissioner of Highways in a contested case
shall be in writing accompanied by findings of fact and
conclusions of law. The findings of fact shall consist of
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Division of Highways
adm. Reg. 17-2A
Series I, Sec¢. 3.10

a concise and separate statement of the ultimate conclusions upon
each contested issue of fact without recital of evidence.

3.11 v i i !
Netices., -- Every decision when made by the Commissicner of
Highways shall be recordad in the Commissioner's Order Book, and
a copy thereof shall be served forthwith by persconal delivery or
by registered or certified mail to each adversary party to the
proceeding or to his attorney of record; and all subpoenas for
parties or witnesses and all notices shall be served by persohnhal
delivery or by registered or certified mail toe each adversary
party tc the proceeding or to his attorney of record, or as
provided by law.

Page 7




Division of Highways
adm. Reg. 17-2A ,
Series I, Sec. 3 Appendix A
FORM 1
STATE OF WEST VIRGINIA
Commissioner of Highways
Charlesten

TO THE COMMISSIONER OF HIGHWAYS:

vour petitioner, (name of petitioner), respectfully states:

1. That (Here state occupation. or business of petfitioner,
angd address). o

2. That petitioner (Here gtate form of reljef souaht from

LV i i i .8., W icat

complaint, or protest to a ruling or decisien of the Commjissioner

W o] wit i tat gsett] h
plainly the grounds therefore).
3. That (Here state nameg of all parties, and their
addresses, who mav be inveolved, if anvl.

WHEREFORE, the petiticner, or complainant, request that (Here

set forth specificallvy the relief soucht or action desjired to be

taken bv the Commisgioner).
Dated this _____ day of , 19
FPetitioner

Attorney for Petitioner

Address
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pivisicon of Highways

Adm. Reg. 17-2A

Series I, Sec. 3 Appendix A
FORM 2

VERIFICATION

{To be added to all complaints, answers, applications

and petiticns.)

STATE OF WEST VIRGINIA,

COUNTY OF — , to-wit:

, the (pPetitioner, etc.) named in
the foregoing (petition. efc.} being duly sworn, says that the

facts and allegations therein contained are true, except so far
as they are therein stated to be on information, and that, so far
as they are therein stated to be on information, he believes them

to be true.

Affiant

Taken, sworn to and subscribed before me this day

of , 18 .

My commission expires

NMotary Public in and for said County
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Division of Highways
Adm. Reg. 17-2A
Series I, Sec. 4

Section 4 Scholarships for Prospective West Virginia
Division of Hiahwavs Personnel

4.1 General. -=- Pursuant to the provisions of Chapter
17, Article 2A, Section 4b, Code, the West Virginilia Commissioner
of Highways 1s autherized to award schoelarships to competent
persons whether emploved by the West Virginia Division of
Highways or not for the purpose of enabling and encouraging them
to attend a college or university to pursue such course of study
as may be approved by the West Virginia Commissioner of Highways,
with the end in view ¢f attracting and holding competent
personnel for the West Virginia Division of Highways. No more
than twelve persons may hold such scholarships at any one time.

4.2 Application. -- Any person who is eligible to
attend any accredited college or university may apply for a West
Virginia Division of Highways scholarship. Application blanks
shall be furnished at the Commissioner's office and when
completed shall be returned to the Commissioner's office,

4.3 Certified Copv of Academi¢ Grades. -- Any person
applying for a West Virginia Division of Highways scholarship
shall preovide the Commissicner, as a part of his application, a
certified copy of his grades, and the subjects studied for all
previous institutions of higher learning attended by the
applicant. Where the applicant has attended high school only,
a certified copy of his high school grades shall be sent to the
Commissioner with the written application.

4.4 Written Essavy. -- Each applicant shall submit to
the West Virginia Commissioner of Highways a written essay of not
mecre than one thousand words explaining why he i1s interested in
the Division's scholarship program.

4.5 Personal Interviesw., -- If after receiving the
application and other papers reguired by the preceding sections,
the Commissioner feels that the applicant is entitled teo further
consideration, a personal interview will be arranged and the
applicant will be notified cf the time and place at least ten
days in advance.

4.6 Award of Scholarship. =-- Upon the basis of the
infermation and personal impressions which the Commissioner has
received from the information requested by virtue of the
preceding subdivisions of this secticon, the Commissioner may
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Divisicon of Highways
Adm. Reg. 17-2A
Series I, &Sec. &£.6

award a schelarship fto such person or persons as he considers
competent and entitled thereto. Any such scholarship shall carry
a stipend in an amount fixed by the Commissioner, but not to
exceed a total of $4,000.00. The sum so awarded will be paid to
the recipient of the scholarship in equal installiments at the
beginning of each guarter or semester wherein the recipient has
agreed to pursue his course of study.

4,7 Execution of Notes. == The recipient of a
scholarship shall execute negotiable promissory notes £or the
full ameount of the scholarship stipends awarded him by the West
Virginia Commissioner of Highways and each such note shall be in
the amount actually received from the State Road Fund and shall
be payvable on demand to the order of the State Treasurer.

4.8 Emplovment Credited Against Notes. =-=- If, upon
graduation, or completion of the approved course of study, the
person awarded the scholarship herein described enters the employ
of the West Virginia Division of Highways and remains so
employed, the West Virginia Commissioner of Highways will credit
the oldest outstanding note of such person in the amount of
$400.00 for.every six months perioed that such person is employed
by the West Virginia Divisicon of Highways.

4.9 Fajlure to Graduate or Complete Education. =-=- If
for any reason, except death or physical or mental disability or
heing drafted into the armed services, the recipient of the
scholarship fails to successfully complete the course of study
for which the scholarship was granted, or if after the completion
of the approved course of study such person dces not beccme or
continue to be an employee of the West Virginia Division of
Highways, or ceases to be an employee before all such nctes have
been paid or canceled, the West Virginia Commissicner of Highways
shall demand payment of all such unpaid notes, and shall transmit
them tc the State Treasurer for immediate collectioen.

Section 5 : () i ocatic s
ssifi i at ¢ads
5.1 . Geperal. -- Pursuant to the provisions of Chapter

17, Article 2-A, Secticn 8(3) of the Code of West Virginia as
amended the Commissioner of Highways may conduct investigations
and experiments, and he may hold formal or informal hearings or
other public meetings and conferences for the purpose of
acquiring information from which he can determine future courses
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Division of Highwavs
Adm. Reg. 17=2A
Series I, 8Sec. 5.1

¢f action and procedure relative to the state road system.

5.2 commissioner's Order: Distribution. -- When the
COmm1551oner has received the results of any engineering study or
survey, or investigation, or when as the result of any hearing,
public meeting or conference, he determines the location,
relocation, classification or reclassification or designation by
number of any road in this state, he shall set forth his
conclusions in an order and spread such order upon the pages of
the Commissioner’s Order Book to be retained as a permanent
record of his conclusions and his actions regarding any such
road. All such orders of the Commissioner shall become effective
immediately upon being signed and entered in the Commissicner's
Oorder Book by the Business Manager of the Division of Highways.

5.2.1 Covjeg of Commissiopner’'s Order - Copies of
any such order of the Commissiconer shall be sent to the office of
the District Engineer of the District wherein any such road is
located and shall be kept availlable for public inspection during
all normal business hours. The Commissioner may also send copies
of any such order to such public officials or private persons or
groups as he may feel will provide adequate public notice of his
action.

5.3 Petition of Interesfed Persopns. =-- Any group of
twenty-£five or more persons interested in the location,
relocation, classification or reclassification of any road or
proposed reoad may file a petition in writing with the
Commissioner of Highways setting forth therein the request,
complaint or demand of the persons signing such petiticn, and the
Commissioner shall immediately designate one or more employees of
the Division of Highways to investigate the situation described
in the petition. All such petitions shall be directed to the WV
Department of Transportation, Commissioner of Highways, Building
5, Room Al22, 1200 Kanawha Boulevard, East, Charleston, West
Virginia 25305-0430, and shall contain at least the following
information:

5.3.1 A description of the road or proposed road
in as definite terms as possible, with references to route
numbers and approximate distances from intersections with other
roads or from city limits where possible.
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5.3.2 A concise and clear statement of the problem
or situation which the petitioners are asking the Commissioner to
resolve.

5.3.3 A concise and clear statement of the action
the petitiocners want the Commissioner of Highways to take te
remaedy the situation described in the petition.

5.3.4 Signatures and malling addresses ¢f the
petitioners.

5.4 Investigation Dv Department. -- Upon receipt of any
such petition, the Commissioner of Highways shall immediately
forward a copy therecf to the District Engineer of the Pistrict
wherein the road problem or road situation described in the
petition is located, and request that a complete investigation be
undertaken. The District Engineer shall then immediately
commence such investigation, and during the course thereof, no
less than two of the persons who have signed their names to the
petition shall be personally interviewed by the District Engineer
or his duly authorized representative. Where possible, the first
two persons who have signed the petition will be interviewed.

5.5 Hearing. -- If, after completing his investigation,
the Commissioner of Highways believes that a hearing should be
held, or if the petitioners request a hearing, the Commissioner
shall set a time and place f£foér the hearing and shall notify all
persons who have signed the petition and any other perscn he
feels may be interested in order that all such persons may appear
at the hearing and express their views. The Commissioner may, if
in his opinicn the situation warrants, cause a notice of the
hearing to be published in some newspaper of general circulaticn
in the county in which the road to be affected is situated.

5.6 Commissioner's Determinatijon. -- Upon the
completion of his study of the results ¢f the investigation
provided for herein, and after reviewing the evidence presented
at the hearing provided for herein, if such hearing be held, the
Commissioner shall decide whether the relief reguested by the
petition shall be granted and will notify at least the first five
persons whose signatures and mailing addresses appear on the
petition of his conclusions, unless the petitioners have
designated some other person or group of perscns te receive such
netice. If the Commissioner's decision is such that it must be
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put into effect by means of a formal Commissiconer's Order as
provided feor herein, the Commissioner shall send copies of the
order to at least the first five persons whose signatures and
mailling addresses appear on the petition.

Section 6 Regulations Relating to Roads to be Incorvorated
into the State Hidhway Svstem

6.1 General Purvoseg. ==- These regulations prescribe
guidelines for standards for recads to be considered by the
Division of Highways for incorporation inte the West Virginia
State Highway System, which regulations must be consistent with
all other statutes and regulations pertaining to the
incerperation of roads generally into the State Highway System.

6.2 Reguests for Incorporation - Procedure. -- Initial
requests for the Division ¢f Highwavs to accept a proposed new
road into the sState Highway System shall be submitted to the West
Virginia Divisicon of Highways' District Engineer who has
surisdiction in the area of the facility.

The District Engineer will coordinate with the person or
persons making the request and various Divisions of the Division
of Highways in the determination of applicable standards,

specifications and plan reguirements. <Coordination meetings may
be reguired.

Final approval to accept the facility into the State System
shall be made by the Commissioner.
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DISTRICT ENGINEERS

District One

1334 sSmith Street
Charleston, WV 25301-1492
Phone: 558=-3001

District Two

801 Madison Avenuse
Huntington, WV 25704-2550
Phone: 528-5800

District Three

P.C. Box 308

Parkersburg, WV 26102-0308
Phone: 420-4595

District Four

P. ©. Box 2579

Bridgeport, WV 26302-2570
Phone: 842-1500

District Five

P. ©, Box 9§

Burlington, WV 26701-009S
Phone: 289-3521

District Six

804 Third Street
Moundsville, WV 26041-1605
Pheone: 843-4000

District Seven

P. O. Box 1228

Weston, WV 26452-1288
Phone: 265-0400

District Eight

P, O. Box 1516

Elkins, WV 26241=-1516
Phone: 637=0220

District Nine

210 Maple Street
Ronceverte, WV 24970-1547
Phone: 647-7450

District Ten

120 Scott Street
Princeton, WV 24740-2737
Phone: 425-2155
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6.3 Pefinitjons. --

£.3.1 AASHTQ - The American Asscciation of State
Highway and Transportation Officials.

6£.3.2 Adverse Pogsegsjion - Adverse possession is the
occupying and possession of land by a person or perscons other than
the legal owner thereof. If such pcssession is open, continuous,
visible, distinct and hostile te all other claimants for a
sufficient period of time, such occupants may acquire title to such
land. A sufficient period of time for purpcses of this directive
will be 10 vyears.

6.3.3 Average DPailv Traffic - Number of vehicles
using the road on an average 24-hour day, being the total volume
during a stated period divided by the number of days in that period.
The term is commonly abbreviated ADT.

6.3.4 Commissioner's Order - The Orders of the
Commissioner of Highways are official determinations or decisions
which relate to the internal management and organization ©f fthe West
Virginia Division of Highways, or to a specific person or groups of
persons, or the public in general.

6.3.5 Deollar Deed - A deollar deed is a simplified
version of a standard form deed of the West Virginia Division of
Highways, which conveys certain right of way and easements for state
road purposes in, upon or over lands of the grantor.

£.3.6 Easement - An easement is the right to use or
control the property of another for designated purposes.

6.3.6.a Drainage Easement: An easement for
diracting the flow of water.

£§.3.6.b Planting Zasement: An easement for
reshaping roadside areas and establishing , maintaining, and

contrelling plant growth thereon.

6.3.6.¢ Scenlc Easepent: An easement for
conservation and development of roadside views and natural featuras.

€.3.6.4d 8ight Line Easement: An easement for
maintaining or improving the sight distance.
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6.3.6.2 Slope Easement: An easement for cuts
or fills including at times ditches.

6.3.6.f Utilitv Eagsement: An ecasement to be

occupied by one or more utillities.

6.3.7 Encroachment - An encroachment is a building,
structure, or part of a building or structure or any other
obstruction which intrudes upcon or invades upon property of another,
including a highway or sidewalk.

‘ 6.3.8 Existing Highway Svstem - Existing highway
system shall mean and include all highways and rcads shown on the
official maps and records of the West Virginia Division of Highways
at the particular time a regquest for an addition is received.

6.3.9 Qrrehan Roads - Orphan reoads shall mean those
roads used by the traveling public not under contrel of any
Governmental Agencies,

£.3.10 Petition - A petition is a request by the
property owner or owners along a specific section of a public read
not on the state road system for the rcad to be incorporated into
the state road system.

6.3.11 Public Dedication - Public dedication is
setting apart by the owner and the acceptance by the public of the
property for public use in accordance with statutory or common law
provisions.

6.3.12 Right of Way - A property right or interest in
land usually acguired for or devoted to a roadwayvy and being of

sufficient width to maintain the road and its appurtenances. The
minimum width should be forty {(40) feet, however, thirty (30) feet
may be accepted in areas where foriy (40) f£eet may nct be feasible
or necessary for maintenance purposes.

65.3.13 Roadway - The portion of a highway, including
shoulders, for vehicular use.

6.3.14 subdivision Recads - sSubdivision roads are those
roads indicated by a recorded or unrecorded plat where a
landowner has subdivided a tract of land inte lots, streets and
allevys and sells lots by reference to plat, whether such plat is
duly recorded or not. Purchasers of such lots
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become entitled to the use of its streets and alleys as necessary to
complete their enjoyment of the lot.

6§.3.15 Traveled Way - The pertion of the rcadway for
the movement of vehicles exclusive of shoulders and auxiliary lanes.

6.3.16 IUnrecorded Plats - Unrecorded plats are those
plats that have not been recorded in the Office of the Clerk of the
County Comnmission. Mere existence of the plat with reference to the
sales of lots is sufficient providing that it has been certified by
a registered Professional Engineer or licensed Land Survevor.

6.3.17 Water Course - An established natural drainage
course that leads to a drainage basin, stream, creek, river,
watershed or waterway.

6.4 M termini ibdi] . == New roads
constructed outside of incorporated places, which are proposed for
inclusion in the State Highway Syster shall be constructed in
accordance with Division of Highways guidelines and specificaticns:

6.4.1 New roads for the purpose of public access may
be taken intc the state highway system two years after
completion or after a substantial part of the development in the
particular subdivision is completed, whichever is longer., Necessary
maintenance will be provided by the develcoper in the interim during
construction until acceptance into the State System.

6.4.2 Ten vears of dedicated and active public use
may be required for consideration for inclusion of the roadway into
the state highway system without justificaticn being presented
showing public necesgsity.

6.5 Right of Way and Utjlities. --

6.5.1 Widths - Right ©f way in accordance with
Division of Highways'® Policy, 1is requirsed to bhe dedicated to public
ugse. If the dedication is not legally implemented, then in such
instances, the developer shall provide the Division of Highways with
rroper and acceptzable deeds, transferring easements and right of way
for a public road, free and clear of all encumbrances. Right of way
width shall be sufficient to maintain the road and its
appurtenances.
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If a sidewalk is to be provided, additional right of
way width will be required to the extent necessary tec accommodate
the sidewalk. Maintenance ©of the sidewalk will be the
respeonsibility of the adjacent property owner.

€.5.2 Utilities - It is the policy of the Division of
Highways to require an unencumbered dedicaticon cf right of way on
all additions to the system. Therefore, any easements or other
interests within the platted right of way must ke guitclaimed to the
Division of any prior rights therein, in exchange for a permit to
cccupy the area. The permit shall be initiated by the parties
invelved conce the acknowledgement of the street has been raceived
and a route number assigned.

£6.5.2,a Aall longiltudinal underground
activities shall be located ocutside of the public right of way with
the exception of situations where it is impractical. In those
casges, utilities shall be placed under the shoulder of the road
conforming with the Division of Highways® "Policy on the
Accommodation of Utilities on State Highway Rights of way."

6§.%.2. The Division of Eighways' Policy
restricts the open-cutting of paved roads. Therefore, all lateral
underground utilities to be installed prior to the acceptance of the
street should be made prior to the final surface application.

6.5.3 Restrictive Strivs - The Division of Highways
will not approve plans that include reserved areas which prohibit
the use of streets by adjacent properties, whether within or outside
the development proper.

6.5.4 Drajnage - Drainage easements shall be provided
from all drainage outfalls to extend to a watercourse as defined by
the Divigion of Highwavs, and said easements shall include a release
for damages to the residue of lands that may be occasioned by reason
of the constructicon and maintenance of the facilities or an
acceptable agresment to save the Division harmless from future
¢claims.,

6.5.5 Monuments - Any right ¢f way to be dedicated to
the Divisicn ¢of Highways shall bhe monumented by permanent right of
way markers. These markers shall be shown on all plats, plans or
other documents and shall bs adequate in number and location to
permit leocation of the street or road right of way limits by field
survey.
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6.6 Design Criteria. =--
6.6.1 Wwidths and Tvpical Sections - Widths and

Typical Sections for the various road requirements based on the
average daily traffic are shown in Figures 1 and 2. Additional
lanes may be required on approaches to intersections and where
traffic volumes or roadside development warrant. It shall be the
prerogative of the West Virginia Division of Highways to require the
constructicn of these lanes.

6.6.2 Drainage - Drainage facilities including
off-site facilities when necessary to provide adequate drainage,
shall be provided in accordance with the Division of Highways'
current drainage design practices.

In instances where developments divert more
intensified runcff into existing Division of Highways facilities to
the extent that the facilities must be adjusted, such adjustments
shall be at the developer’s expense, and the developer shall be
required to furnish any additicenal easements that are required.

Drainage design and the criteria to be used, shall be in
accordance with the Division's design criteria and methods of
analysis and subject to approval by the Division of Highwavs. A
copy of the drainage design data and computations shall be submitted
to the Division at the time that the plans are submitted for review.
Peak discharges shall be determined by methods aprropriate for the
size, location and character of the watersheds involved.

Appropriate design storm frequencies will be utilized depending upon
the risk of damage to both adjacent property and the roadway.

Minimum design criteria applicable to the rcadway may
not be applicakle te the adjacent property damage potential, thus
requiring higher design c¢riteria.

In the design of drainage structures, the following
risk evaluations should be consicdered:

Damage to adjacent property

Damage to the rcadwzy and/or structure
Traffic interruption

Hazard to human life

Damage to stream flocd plain environment

PR UDW
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Design and analysls technigques shall be appropriate
for the type of structure or system of structures involved and may
require flecd profiles and water surface profile analysis. 1In areas
involving flood plains, the Federal Floed Insurance reguirements
relative to zoning and hydraulic design te accompany the 100 year
flood shall be considered.

€.6.3 Pavement Thicknesses - The Pavement Thickness
shall be designed to meet current Division of Highways' design
reguirements.

all new pavemenrts shall be constructed as specified by
and in conformance with the Division of Highwavs' procedures for
roadway improvements,

On existing pavements the structural adequacy shall be
determined and the thickness increased if reguired to carry the
roadway traffic loads.

6.5.4 Curb - Roll-type or mountable curb may be
considered on an individual case-by-case basgsis. When considering
such curb sufficient storm sewer receptacles (drop inlets), shall be
provided to make the installation comparable to the Division of
Highways' design drainage requirements. At intersections where
curbs are used and where sidewalks are constructed or contemplated,
provisions for curb ramps for the handicapped are to be made.

&.6.5 Grades - The minimum grade, essential for
adequate drainage shall not be less than 0.5 percent. It is
desirable that the maximum grade be 12 percent, however, for short
distances a steeper grade may be utilized.

6.6.6 _ ucty ini W - A1l bridges,
culverts and retaining walls shall be designed in accordance with
current AASHTO specifications. The live loading on bridges shall be
HS20~-44. :

Design calculations for each structure and retaining
wall shall be submitted to the Division of Highways for review.

Clear widths shall be provided on all structures to be
compatible with the approach roadway section. Approach guardrail in

accordance with Division of Highways Standards shall be provided at
bridges.
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6.6.7 Intersecticns - The safety and efficiency of
cperation of the street system will depend on the intersections.
The following guidelines are for intersections within the
subdivisions as well as for intersections with through highways.

At all intersections, adequate sight distance along
the through street is required for safety. Sight distance for
traffic controlled by a STOP sign should not be less than shown in
Figure 3.

Intersections to be controlled by STOP signs should be
at right angles and shall ke at no less than 60 degrees,
Closely-spaced offset intersections are to bhe aveided. Where a
subdivision is constructed on one side of a through highway, the
entrance should be lined up with a major street or major entrance
across the highway, 1f one exists.

At all intersecting streets a relatively flat landing
should be provided on the side streets which have STOP or YIELD
situations. It should be of sufficient length to accommodate at
least one vehicle, with additicnal length depending upon the
projected traffic volume of the side street. Where volumes of
turning traffic warrant, additional lanes should be constructed to
accommodate these vehicles., It shall be a Department prerogative to
require these lanes or additicnal length of landing area when
needed.

A minimum turning radius of 30 feet should be provided
at all majcr intersections with larger radii recommended for
commercial and industrial areas. In all cases, it should be
possible for the vehicle to turn without forcing the vehicle to stop
and back up or "track® outside the street or shoulder area. On
low=volume streets, a tighter turning radius may be used and the
vehicle allowed to encroach on adjacent lanes while turaning.

6.6.8 Drivewavs - Driveways should be constructed in
accordance with the current edition of the Division of Highways
publication, "Rules and Regulations for Constructing Driveways on
State Highway Rights of wWav."

Particular care should be taken to assure adequate
sight distance at driveways. Cut slopes, retaining walls or
landscaping which restrict sight distance from driveways should be
aveided.
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6.6.9 Sidewalks - If a sidewalk is provided
immediately adiacent tc the curb section the sidewalk must be
constructed in accordance to the Division of Highway's requirements.
The zidewalk must be at least 4*' wide on an appropriate grade so as
to be compatible with the curb.

6.6.10 Rajilroad Grade Crossindgs - Construction of a
new railroad grade crossing or upgrading ¢f an existing crossing
will require that the developer have an apprepriate agreement with
the railroad company involved. It will be necessary for the
developer to supply documentation of the legal status of the
crossing to the Division of Highways. Contacts with the railroad
company will ordinarily be through the Office of the Chief Engineer
of the respective railread.

The grade crossing surface type and construction will
be recommended by the railroad to provide adeguate service under
the train and highway traffic anticipated. The surface width shall
be, as a minimum, curb to curb where curbs are present and pavement
plus shoulders where curbs are not used. If sidewalks are provided,
the railrcad crossing surface should ke extended to provide a
walking surface for pedestrians.

The need for active warning devices (flashers, or
flashers and gates) at grade c¢rossings will be determined on a
case-by-case basis. If active warning devices are not installed,
sight distance should be in accordance with Figure 4. This table
defines the minimum "sight triangle® at the crossing. Inability to
provide this sight triangle indicates that active warning devices
may be advisable.

All traffic control devices at railrocad grade
crossings are to comply with the current edition of the Manual on
Unifor tro ayices. The use ¢f STOP at railrcad creossings is
discouraged.

Crossings should be compatible with highway design
speed and located to avoid steep or "hump-backed" approaches. Roads
should c¢ross the tracks as nearly at right angles as possible.

5.6.11 Construction ¢uts and Fijls - When terrain
conditions permit, foresleopes, backsleopes, and roadside drainage
channels should have gentle well-rounded transitions. The
embankment slope guide indicates the slope for various £ill heights.
Cut slopes are to be constructed te minimize future maintenance
costs and protect the roadway and safety of the traffic.

Page 24




Division ¢f Highways
Adm. Reg. 17-2A
Series I, Sec. 6.6.11

cut sections should be designed with adegquate ditches and provide an
average slope of no steeper than 1 1/2' horizontal to 1' vertical
(See Figure 5.}

6.6.12 Dead End Streets = Provision shall be made for
turning vehicles. Several types of CUL-DE-SACS and Dead Ead Streets
are shown in Figure 6.

Other wvariations of shapes of CUL-DE~SACS as negessary
to f£it right of way and site controls may be used to permit vehicles
to turn around by backing once.
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. lan# roadway.

GUIDE FOR MINIMUM ROADWAY WIDTH -

TWO LANE ROADWAY
FAVED CURBED ROADWAY | BRIDGE | STONE

@ DESIGN| P | s W W w W R
ADT SPEED NO  |ONE SE|[TwosioE[ MO NO
TMPH |NO PARKING |paniing | PARKING | PARKING| PARKING | PARKING
Ptzs lPtstse | Pt2se Ft2s
| <250 20-30 {18*' | 2' | 22 28’ 34 22’ 22
2s0-400| 20-30 | 20" | 2' 24 30 3s5' 24’ 24
 400-730 | 20-30 [ 20' | 4° | 28 32’ 3¢’ 26’ 28
<400 | 40-50 | 20" | 2° | 24 | 30 36’ 24 —
400 -750 | 40-50 | 22' 4' 30 12 38’ 28’ —_
@ For ADT:grecter thon_ 750, orfcr Decign Speed grectar thon 50, cmsuncrm with DoH
required, .
ONE LANE RoADWAY @ -
PAVED ROADWAY PAVED STREETS BRIDGE | STONE
P S 5 W w w w !
ADT <230 NO  |ONE SIDE [TwO SIDE T ‘
- |CESIRABLE | MINIMUM )
PARKING | PARKING | PARIONG ;
. P+2’ Pt5Sp P¥25p Py )
z-war TRAFFC |10’ &' 4 — | s 26" " e 18”
sf;mv raa.rncs@ 0" 2 _ 12t __ _ e o'
ONE WAY TRAFFKE |10] 2’ - 12’ 18’ 26" 14" 19’

& Cne Lone Roadway may be used for low velume roods where topograghy resteicts She use of 2 two~

(3 Puilouts should be previded at ¢il blind vartical and hotizontal curves.Cther specing ot 1o axcsed 700
feet. The pullouts should be Inter - visible for obvious safety and convenience regsons. The minkmuam hnqth
of puliouts shoukd be 100 feet with o minlmum readwoy width of 22 feat at the pulleuts.

GENERAL NOTES

A, ADT ESTIMATION D. Curb nu-y'bedrequlred on either or
boih sldes of rocdway as conditiors dictote.

For new facilities which service .
single fomily units the ADT mey be esti- E’,?,dg"g}'ﬂ;"r{, slope behind curbs dePﬂ’deﬂf
mated by rultiplying the numbesr of unils by v
eight.

New faciiities to commercial buildings E. Curbs shouid be 6" to 8" in beight,
will require a traffic projection analysis excep! where 2% drop curles are prov[ded
based on Individual use end employment for drlvewcys.
requirements.

B. Use of roised {normal) or depressed
crown or single povement slope dependent
on droinage ¢onsiderations and /or super-
elevation requirements.

€.  Where underdroin is required for

draincge of base course , fabric underdrain
or perforoted slotted drain Is oceeptible.

Page 27

FIGURE 2




Division of Highways
Adm. Reg. 17-2A

Series I, Sec. 6.5.,12
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SRR SIGHT DISTANCES FOR COMBINATIONS

" *- OF STREET AND TRAIN SPEEDS

Maximum Trein Speed

Highway Speed
.10 20 30 40 50
, ’ Distance Along Railroad irom Crossing.
10 - - ~ - 126 84 94 88 107
20 .. e 282 188 188 187 - 214
30 378 281 281 . 288 321
40 ‘ 504 376 376 394 428
50 ' , . 630 470 470 492 534
60 ; 756 5682 562

-

590 642

. 7 Distance Along Highway from Crossing

65

FIGURE 4
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-
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Page 29




Division of Eighways
Adm. Reg. 17-2A
Series I, Sec¢. 6.6.12

Existiﬁg Ground

A
Ditch—
SRR
TYPICAL CUT IN EARTH .
. Existing Ground ‘
-Average 1%4 21

. T

@ EMBANKMENT SLOPEGUIDE -

Existing Ground

i 12 Hi.of Emb. Slope
- =10 vin— . o'-10' 2:1Mox. 421 Desirable
FILL TO BE CONSTRUCTED ON ROCK FOUNDATION = 10° 211 Desirable
' - | | iV I Max.

. CONSTRUCTION CUTS AND FILLS
' FIGURE 5
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6.7 Blans. --

6.7.1 The plang shall include a title sheet, typical
sections, road lavout, profiles and appropriate special detalls.

£§.7.2 Generally accepted neomenclature or wording
should be used wherever peossible.

5.7.3 The scale to be used for plan and profile
sheets shall be adegquate to show the necessary details as governed
by the topography and the complexity of the werk. Plans should be
drawn to a horizontal scale of 1" = 50' or 1" = 100'. Profiles
should be drawn to the same horizontal scale as the plan but the
vertical scale may be five to ten times that ¢f the horizoeontal
scale.

6.7.4 The general rcad plan shall show the centerline
of the survey which, if practiecal, should be the centerline of the
proposed road bed. 1In a subdivision the road plan can be shown upon
the subdivisicn map providing that it is 1" = 50' or 1" = 100!
scale. -

6.7.5 Right of way lines shall ke shown on the plans
with the widths acguired or to be acquired appropriately tied to
centerline. Staticning, intersecting property lines and changes in
right ¢f way widths shall be shown. Parcels shall be identified by
owner's names and if in a subdivision, also by lot number and
subdivision name.

6.7.86 Tormat of the plans shzll be as simple as
possible. :

£.7.7 For filing purposes 1t is desirable that the
original drawings be not more than 22 inches in width and 36 inches
i length.

5.7.8 Plans and Specifications shall be certified by
a registered Professional Engineer of West Virginia.

Section 7 angdo n isconti ance o at o3
7.1 - General. == Pursuant to the provisions of Chapter 17,

Article 22, Section 8{12) of the West Virginia Code, the
Commissioner of Highways may discontinue, vacate and close any
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road or highway, or any part therecf, where he finds the continuance
and maintenance of any such rcocad unnecessary and improper.

7.2 Petition of Inferested Persons. -- Any person whose
property or property interests are affected by any road or highway
subject to the control and jurisdiction of the Commissicner of
Highways may petition the Commissioner for the abandonment and
discontinuance of any such road. The petition shall describe the
road, or portion of the road, in such a fashion and by reference to
some form of land marks so that it can be readily located by
Divigion of Highways personnel; the petition shall state the reasons
why the petitioner wants the road abandconed; and the petitioner
shall sign his £full name and provide his mailing address.

7.3 Hearing. -- Upon receiving a petition for the
abandonment of a road, the Commissioner may, if he deems it
necessary or desirable, or shall, if the petitioner so requests, set
t+he matter for a hearing as provided in Section 3 of Series I of
these regulations, and upon the basis of the evidence produced at
the hearing, the Commissioner shall determine whether the road or
portion of the road should be abandoned. If reguested by the
petitioner or if the Commissioner in his discretion deems it
advisabie, a notice of the proposed abandonment of said road shall
be advertised in a newspaper of general circulaticen in the county in
which the road is located as a Class I legal advertisement advising
any person having objections to the propcsed abandenment to notify
the Commissioner by registered letter at least ten days prior to
said date of the proposed abandonment of his desire for a hearing in
which event the Commissioner shall set =2 hearing at the earliest
convenient time. If a public hearing is request- ed, the time and
place of said hearing shall be advertised in the same manner as
above set forth.

7.4 v iga c i Lol . == The Commissioconer of
Highways may on his own motion, cause an investigation to be made of
any rcad or highway, and upon the basis of the information so
produced, determine whether it is in the best interests of the state
for a road, or a part of a road, to be abandoned and discontinued,
and if he finds that it is in the best interests of the state so to
do, he may abandon and discontinue the same. Where such an
investigation is made by the Commissioner prior to a hearing, as
provided for in the preceding section, the Commissiconer shall
produce the findings of his investigation at the hearing and allow
all other interested parties to either rebut or support his
findings.
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7.5 Abandonment bv_Commissjioner's Order. ~- In every case
where the Commissioner of Highways determines that it is in the best

interests of the state to abandon and discontinue a rcad or portion
of a road, he shall abandon, discontinue, vacate or close the same
by a formal Commissioner's Order, duly entered in the permanent
Commissioner's Order Book as provided for in Section 1 of Series I
of these regulations. Any such road or portion of a reoad, shall be
abandoned as of the date the Commissioner's oOrder is entered in the
Commissioner's Order Book.

7.6 Cories of Commissioner's Qrder of Abandonment. -- The
Commissioner shall send a certified copy of any order wherein a road
or a part of a road is abandoned, discontinued, vacated or closed to
the following persons:

7.6.1 The office of the District Engineer of the
District wherein any such road is leocated, which order shall be
available for public inspection during all normal business hours;

7.8.2 The Clerk of the County Court of the county
wherein the abandoned recad is located;

7.6.3 Anv person who has notified the Commissioner
that his personal or property interests may be affected by the
abandonment, discontinuance, vacating or closing of the road in
gquestion.

Section 8 Preocurement Procedures for Nedgotiafed Contracts
8.1 Purpose. -- To gset forth procedures for negotiated

contracts to ensure that a qualified consultant is obtained through
an eguitable selection process and that prescribed work is properiy
accomplished i a timely manner at a just and reasonable cost
pursuant to 23 CFR 172 for federally funded work and to Article 1,
Chapter 5G ¢f the Code of West Virginia for state funded work.

8.2 Applicatioen. ~=- This regulation applies to all
engineering and design related service contracts financed with
Federal-aid highways funds and contractis authorized under procedures
codified in State statutes funded by State funds such as:
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a) project management i) mapping

b) construction managerpent and 3)Y architectural
inspecticn k) materials, inspection,

c¢) feasibility studies sampling, and testing

d) preliminary engineering 1) related services

e) design engineering m} archaeological

£} design investigation

g} engineering n} historic investigation

h) surveving

When it is necessary to utilize the services of a
consultant, the Division Directeor will submit his reasons for so
doing throuch approprriate channels to the Commissioner or his
delegate for approval. The request will also indicate whether
competitive or noncompetitive selection is appropriate, In the case
of noncompetitive selections, justification, in accordance with the
procedures in Section 8.6 will be given.

It is the policy of the West Virginia Department of
Transportation, Divisicon of Highways, that Disadvantaged Businesses
shall have the maximum opportunity to participate in the performance
and award of contracts financed in whele or in part with Federal
funds in accordance with the Division of Highways' Disadvantaged
Business Enterprise Program.

8.3 Definitions.
8.3.1 ZFR = Ccode cof Federal Regulations.

8.3.2 ompe Ly cti - All procurement
transactions conducted in such a manner ag to provide unrestricted
opportunities for any and all prospective consultants to obtain work
with the Divisien.

8.3.3 Consultant - A business, educational
institution, individual or public agency gqualified to perform a
service reguired by the Division. A consultant may be a consulting
engineer, architect, public agency or other professional firm or
agency.

8.3.4 Co ci Modificsa - An agreement meodifying
the existing contract, such as an agreement to accomplish work
beyend the scope of the original contract.
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8.3.5 gost Accounting Informatjon Statement - A
statement that provides adequate details to demonstrate that the
prospective consultant has a job cost accounting system that is
capable of segregating, identifying and accumulating costs for
cost-type contracts.

8§.3.6 Cost Analvsis - A review and evaluation of the
separate cost elements and proposed fixed fee of {a) a consultant's
cost or pricing data and (b) the judgmental factors applied in
projecting from the data to the Engineer's Cost Estimate in order to
form an copinion on the degree to which the propcsed costs represent
what the cost of the contract should be, assuming reascnable econony

and efficiency. Any major variations from Norms shall be documented
and supported.

8.3.7 Disadvantaced Business Epterprise (DBE) - A
small business concern which is owned and controlled by one or more
socially or economically disadvantaged individuals which have been
certified under the sSmall Business Administration’'s 8{a)} program or
by the Division of Highways.

8.3.8 Endgineer's Cost Egtimate - A written detailed
estimate prepared after the scope of work meeting and prior to the
receipt of the consultant's priced proposal. This will have an
appropriate breakdown of specific types of labor required, work
hours, indirect cost, and an estimate of the consultantts fixed fee
{considering the risk and complexity of the work) for use during
negotiations.

8.3.5 Exempt Proiects - Federally funded projects
whare FHWA and the Division ¢f Highways have agreed that the
Commissioner of Highways will act on behalf of the FHWA.

8.3.10 Extra Work - Any service or actions required of
the consultant above and beyond the obligations ¢f the original or
modified contract.

£.3.11 Fixed Fee - A dollar amount established to
cover the consultant's profit and business expenses not allocable to
overhead.
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£§.3.12 Letter of Intent - A letter from the
Commissioner to a consultant authorizing work to begin prior to the
execution of an agreement with the understanding that the consultant
will be reimbursed by DOH for any and all reascnable monies expended
for work authorized if agreement is not executed by anvy and all of
the parties concerned.

8.3.13 Letter of cualification -~ A written expression
of interest made by the consultant indicating his desire to perform
a particular project, task or service. This shall ineclude, as
minimum, a current qualification gquestionnaire, location ofwhere
work would be performed, Cost Accounting Information Statement and a
description ¢f the firms overall capabilities to handle the work,
including work force available to be assigned to the project,
personnel gualifications, and present worklcad. Additional
statements as to the consultants particular abilities and
qualifications, pertinent to preliminary scope of work may bhe
ineluded if deemed necessary. {8ee Exhibit A)

82.3.14 Master Adreement - An agreement written for a
specified periced of time for a particular service or services
establishing specific rates of pay.

£2.3.15 Methods of Pav - Methods of pay which may be
used are as follows:

Lump sum.

Cost per unit of work.

Cost plus a fixed £ee.

Specific rates of compensation.

Cost plus percentage of cost (State funded

P
Mo PE
e e e et

work only).

Each ¢ontract shall have a maximum amount
payvable which shall not be exceeded unless adjusted by a contract
modificaticon.

8.3.16 Neg¢tiation Memerandum - At the conclusion of
each negotiation of an initial or revised price, the Division shall
promptly prepare a memorandum of the principal elements of the price
negotiation. The memorandum shall bhe included in the contract file
and shall include as z minimum:
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(1) The project number,.

(2} The purpose of the negotiation.

{2) The name and position of each person
representing the consultant and the Division.

{4) The most significant facts or
considerations controlling the establishment of the negotiated
price.

8.3.17 Noncompetitive Selection - The procurement
through solicitation of a propesal from only one source or, after
solicitation of a number of scurces, cempetition is determined to be
inadegquate.

8.2.18 performance Reports - A repori prepared by the
Division monitoring the service after the final acceptance of work
or after contract termination, as applicable, evaluating the overall
performance of the consultant.

8.3.15 preliminarv Selection Commitfes - A committee
consisting of the State Highway Engineer, the next lower level
manager under whose direction the work will be performed and
Director of the Division requesting the service. The State Highway
Engineer may appoint additional members at his discretion. At least
three members are necessary to transact the short list.

8.2.20 Prenegotiation audit - An examination of a
constultant's records made in accordance with generally accepted
auditing standards. {See Exhibit C)

8.3.21 Priced Proposal - A statement by a consultant
which is submitted after the consultant is selected to accomplish

the work and after the detailed scope of work meeting indicating his
proposed costs to perform the required service.

8.3.22 Procurement $tandards - The Division's own
procurement procedurses which reflect applicable state and local laws
and regulatiocns.

§.3.23 Qualification Ouestionnaire - A Division form
on which a consultant's experience data, personnel, fields of work
performed and present and past activities are listed.
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8.3.24 Qualification & Techpnigal Analvsis - A review
of the consultant's qualifications, including review of experience,
reputation, expertise for a particular project under consideration,
demonstrated ability, capability to meet requirements, location of
offices, distribution of work to individuals and firms (specifically
DBEs), time frame proposed by the consultant or required by the
Division and past performance both administratively and technically.
Other criteria may ke regquired in special cases.

8.2.25 Scope of Work -

{a) Preliminary: A general description cf
the work to be accomplished including the location.

{(b) Petailed: A clear, accurate and detailed
description of the technical reguirements for the services to be
rendered.

8.3.26 Selection Committee - This committee shall
consist of the Secretary ¢f Transportaticn, the Commissioner of
Highways, the State Highway Engineer and the next lower level of
management beneath the sState Highway Engineer under whose direction
the work will be performed. The Secretary of Transportation may
appoint additional members at his discretion. At least three
members are necessary teo transact the selection.

£.3.27 Short List = A list of consultants, the number
being two (2) more than needed, ccnsidered to be most gualified to
accomplish a proposed project.

8.4 Competitive Selegtion. -- sState funded projects where
services are estimated to c¢ost $250,000 or more and on federal aid
projects estimated to cost over $£25,000. When the service of a
cgonsultant under this procedure is desired, the Division will
advertise for letters of gualification from consultants interested
in performing the service and develep a list for the specific
project. - : , .

(1) The minimum requirements for publicizing the
solicitation are that the advertisement shall appear once sach week,
on a weekday, for at least ftwo successive weeks in the daily
Charleston newspapers. The advertisement will also bz posted in
various offices of the Dlvisicon which will afford the greatest
dissemination ¢f the sclicitation. The notice will alsc be
furnished to other organizations, such as engineering societies,
upon their specific request, who may desire to disseminate the
information te their members.
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(2) The solicitation shall include a cliear and
accurate description of the service to be performed, shall identify
all significant evaluation factors, and their relative importance
and shall include the date to be submitted. (See Exhibit B)

(3) All Letters of gQualification received from
consultants will be reviewed by the Division initiating the regquest
to assure that all pertinent information and data have been
submitted. Any letters which were received not complete or which
were not received prior to the submission date (deadline}, shall be
rejected and the consultant so notified. The deadline shall be at
least 10 working days after the last day of advertisement.

{(4) The Division responsible for the direct conduct
of the contract, will provide a qualifications and technical
analysis for each proposal which will be furnished to the
Preliminary Selec¢tion Committee and which will be filed in the
Division's records.

(%) The Preliminary Selecticon Committee will
develop a short list of consultants, the number being twe (2) more
than needed, who are in their opinion best qualified to perform the
desired service.

(6} 211 Disadvantaged Business Enterprises on the
list of consultants who submitted proposals will be so identified on
the gualifications and technical analysis.

{7) Multiple consultants may be obtained through
the use of a single solicitation when the services to be perfcrmed
are of a similar nature and can be clearly defined in the
advertisement. The listing submitted tc the Selection Committee
should indicate the number of consultants required.

(8) When the services of a consultant are desired
for a continuing or master agreement for items such as inspection
services, subsurface investigation, or minor design services, the
procedures of this section shall be utilized.

(9} This short l1ist shall be submitted to the
Selection Committee with a copy of the gqualification and technical
analysis of each firm contained in the list. A copy of the list
shall also be sent to FHWA on non-exXempt projects.
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(10) The Selection Committee will review the short
list and schedule interviews with each firm. Discussions will be
held regarding anticipated concepts and proposed methods of approach
to the assignment including those items noted in the gualification
and technical analysis, provided that 1if interviews were conducted
concerning qualifications and capabilities prier to or during the
selection process, then the committee may in 1ts discretion forego
further interviews and discussions.

{11) After scheduled interviews with the short
listed consultants, the highest gqualified is selected. The
remaining consultants will be ranked in order ¢f preference for
future use if negotiations fail with the highest rated consultant.

{12) The award of negotiated contracts financed with
federal funds will take into consideration the annual DBE award
goals.

(13) All consultants who have submitted proposals
will be notified promptly in writing that the selecticn has been
made and the name of the preferred consultant.

g.5 small Purchases. -- State funded projects where
services are estimated to cost less than $250,000 and federal aid
projects estimated to cost less than $25,000.

(1) The Director of the Division shall obtain
approval to use this process from the Commissioner or the FHWA as
appropriate.

{(2) The Director of the Division requesting the
service shall conduct discussions with three or more professional
firms solicited on the basis of known or submitted qgualifications
for assignment prior to awarding of any contract, provided that if
interviews were conducted concerning gualifications and capabilities
prior to or during the selection process, then the committee may in
its discretion forego further interviews and discussions.

{3) The Director of the Division requesting the
service shall submit a qualification analysis to the Selection
Committee for selection of a consultant.
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8.6 . Nopcompetitive Selection. --

(1) Circumstances under which a contract may be
awarded by noncompetitive negotiations are limited to the following:

(a) The item is available only from a single

source; or

(b) When there is an emergency which will not
permit the time necessary to conduct competitive negotiations; or

{(c) After sclicitation of a number of sources,
competition is determined inadequate; or

(d) when it is determined appropriate to use
available services of a public agency or educational institution.

(2) The name of the consultant who i1s considered
qualified to perform the service will be submitted to the Selection
Committee with an explanation of the circumstance in Paragraph (1).

{(3) approval from the Commissioner must be received
prior to using this process, and from FHWA on non-exempt federally
funded project(s).

8.7 Negotiati . ==

{1) The consultant selected for the ssrvice will be
requested to attend a detailed scope of work meeting, after which
time he is to submit a priced proposal. ©On non-exempt federally
funded projects, FEWA will be invited to attend as an observer.

{2) The Directoer of the Division initiating the
request for service will be responsible for preparing an independent
engineer's cost estimate prior to the receipt of the fee proposal
from the consultant and for negotiating an agreement with the
consultant selected number one.

{3) Fee proposals will be subjected to
prenegotiation audits in accordance with 23 CFR 172.5. (See Exhibit
C). ]

(4) Nagotiations shall be conducted by the Divisien

requesting the service.
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{5) The proposed centracst, including the agreed
upon cost figures, shall be submitted to the Commissiocner for
approval and execution. ©On applicable federally funded work, it
shall be submitted to the FEWA for approval prior to execution. The
consultant may be given a Letter of Intent subject tec FHWA's oral
approval. oOn federal aid projects, reimbursement will be limited to
actual costs based on subseguently approved negotiated fees.

If the subseguent negctiated fee fails to be
approved by FHWA, those associated charges will be
nen-participating.

A copv of Letters ¢f Intent shall be sent to
FHWA on non-exempt projects.

(&) In the event that an agreement with the fee is
unable to be reached, the Division shall advise the Commissioner in
writing, through the appropriate channels, and with approval,
initiate action te¢ begin negotiations with the consultant who was
listed number two by the Selection Committee and so on, if
necessary.

(7) Should it be impossible to reach an agreement
with any of the consultants selected, the Commissioner will be so
advised in writing.

(g8) The Commissioner will then reguest the
Selaction Committee to make a reassessment to determine whether or
not to extend the list, to renegotiate with consultants from the
existing selections, to accomplish the service "in-house® or to
remove the work from the pregram.

(9) An exacuted copy of the agreement or
supplemental agreements, shall be transmitied to FHWA on non-exenmnpt
projeckts.

{10) A negotiation memorandum shall be maintained
for a three year period after final payment.
2.8 c odifications. -~
{1) Contract modifications are regquired for any

modifications in the terms of the original contract; significantly
change the character, scope, complexity, or duration of the work; or

significantly change the conditions under which the work is required
to be performed.
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(2) A contract modification shall clearly outline
the changes made and determine a metheod of compensaticn. O©On
non-exempt rrojects, FEWA approval of contract modifications shall
be obtained prior to beginning the work except as ncted in paragraph
{d) of this section and on stated funded contracts.

(3} Overruns in the costs of the work shall not
warrant an increase in the fixed fee portion of a cost plus fixed
fee contract. Significant changes to the Scope of Work may require
adjustment of the f£ixed fee portion in a cost plus fixed fee
contract or in a lump sum contract.

(&) In unusual circumstances, the consultant may be
authorized to proceed with worX prior toc agreement on the amount of
compensation and execution of the ceontract meodifications. (See

Letter of Intent) If the project is not exempt, the FHWA shall have
previously approved the work and concurred that additicnal
compensation is warranted. (This Letter of Intent process is used
primarily when first initiating work).

8.9 Control of Werk. -- After notification to proceed is
given to a consultant in writing, the responsible Division will meet
regularly with the consultant to discuss progress and problems as
they may occur with notes of the meetings recorded in the project
files. These meetindgs are usually held every month. At these
meetings, a complete review of the progress to date is made with
emphasis on acceptakility cf costs billed, as well as the next
phases of the work to be performed. Periodic submission of data is
also made in accordance with the applicable type project invoelved.
All phases of contract work are viewed by the Division within the
Division of Highways concerned with that particular tvpe ¢f work and
that Division's opinicn of the consultant's performance and
expertise in their field is considered in the evaluation of the
consultant for future work. If deemed necessary by the Division,
visitation of the Consultant's office shall be made.

8.10 Evaluation of Work. =-- Upon completion or performance
termination of the consultant's work, the responsible Division will
prepare a report recording its evaluation of the ceonsultant's
efforts. It should include comments from other Divisicons of the
Divigion of Highways when appropriate. A copy shall be sent to the
consultant for review and comment and any written comments received
shall be attached to the final report, A copy will be sent te FHWA
cen non-exempt federally funded werk. All consultants with active
contracts shall be evaluated in March of each year on 2ach active
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project. ©On contracts where the final product has been accepted by
the Division but the final inveoice has not been paid, the consultant
will not need to be evaluated.

8.11 Contract Closeout or Finaljization. -- Upon completion
of all contractual obligations by the consultant, a final audit will
be requested from the Auditing Division by the responsible
contracting cfficer.

8.12 Audit Followyp. =-- Primary responsibility for action
and feollowup on audit findings and recommendations rest with the
Division supervising the work., Timely action by these cfficials is
an integral part ¢f the audit systen.

8.13 Protest Procedures. -- Consultants who feel they have
not been selected to perform work for unjust cause may agppeal to the
Cemmissioner of Highways for a hearing to be held on their behalf,
They must do sc¢ in writing within ten {10) days after the date of
being notified of the determination. 1In additicn, any claims or
disputes in reference to payment, work, method ¢f compensation or
performance evaluation may be appealed to the Commissioner.

Matters concerning work performed, wherein federal
funds are utilized in whole or part, may be protested to FHWA once
all administrative procedures have been sxhausted with the State.
However, reviews of protests by the Federal agency will be limited
to:

{1) Vielations of Federal law or regulations and;

{2) Vielations of the State's protest procedures
for failure to raview a complaint or protest. Protests received by
the FHWA other than those specified abtove will be referred to the
State.

8.14 Contractu 1liti . == The Division of
Highways is respensible for the settlement of all
contractual/administrative issues. All settlements relating to
contracts utilizing FHWA federal-aid funds shall be reviewed and
approved by FHWA prior to participation in any additional costs
{only on non-exempt work). The Division of Highways is responsible
for determining the extent to which consultants are accountable for
the professional quality, technical accuracy, coordination of
services, andcosts, for which consultants may be reasonably liable,
resulting from errcrs or deficiencies in design furnished under its
contracts. [Bee 172.5{c)}(£)]
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8.15 Disvosgition of Frrors and Deficiencies. -- When it is
determined that an error or deficiency exists, the Division

responsible for ovarsight of the consultant's contracted work shall
repeort its findings tc the next highest level of management under
whose direction the work was performed.

A review and analysis ©f the findings shall be made to
confirm whether or not an error or deficisncy exists, with agreement
being reached on such with the reporting Division.

After an agreement has been reached, the findings
shall be reported te the State Highway Engineer who, at his
discretion, shall form a committee made up of the next lower level
of management beneath the State Highway Engineer under whose
direction the work was performed, the reporting Division and the
State Highway Engineer, to further review the findings.

The State Highway Engineer shall report his findings
to the Commissicner for final disposition.
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EXZHIBITS
A. Solicitation of Letters of Qualification.

BE. Suggested Nctice for Consulting Services.

C. 23 CFR 172.5(c}).
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SCLICITATION QOF LETTERS OF QUALIFICATION

The following items are typical of those te be cobtained from
or furnished teo the consultants from whom Letters of Oualification
are solicited:

Typical information to be obtained from consultant:

i.

Overall capabilities to handle the project, l1.e.,, work
force, work load;

wWork to be subcontracted;

Location of office in which the work will be performed;
Assurance that a job order cost accounting system is
maintained and is capable of seagregating and identifving

accumulating costs for cost=tvpe contracts; and

Consultant's Qualification Questionnaire, if a current
copy is not on file with the Department.

These items should be listed in the advertisement in their
relative order of importance for evaluation.

Typical information to he furnished to consultant:

1.

2.

Type 0f service required;

Description and location of the work;

Any data or workK that is a prerequisite to the project;
Anticipated schedule for perferming the service; and

Date by which propoesal must be submitted.
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SUGGESTED
NCTICE
TOR
CONSULTING SERVICES

Notice is hereby given that consulting engineering services
will be utilized for the preparaticn ¢f construction contract plans
and related documents for Project in
County. The work will ¢onsist of

Firms interested in being considered for this project must
submit a letter of interest and unpriced proposal to

, Director, Division, Room
Division of Highways, Building Five, State Capitel CompleX,
charleston, West Virginia 25305 prior tc 4:00 p.m. on

, 188 .

As a minimum, the proposal will include the following items
listed in their relative order of importance for evaluation:

1. Overall capabilities teo handle this work, including work
force available to assign to the project, personnel
gqualifications and present worXk load.

2. Location of office in which the engineering work would be
performed.

3. amount ©£f the proposed to be subcontracted.

4, Divisions cost accounting information statement indicating

whether a cost accounting system has been malintained and is
in effect.

Additionally, a completed copy of the Division's Consultant -
Engineer Confidential Qualificaticn Question and Cost Accounting
Information Statement, if not already on f£file, and any brochures or
other informaticn that may have a direct relation to the subject
project.

The method of payment to be used on this project will be:

It is the policy of the West Virginia Division of Highways
that Disadvantaged Business Enterprises shall have the maximum
oppertunity to participate in the performance of contracts financed
in whele or in part with Federal funds.
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23 CFR 172.5{¢)

Prenegotiation audits., The contracting agencies shall
prepare prenegcetiation audits to provide the necessary data to
assure that the consultant has an acceprtable accounting system,
adequate and proper justification of the varicus rates charged to
perform work and is aware of the FHWA's cost eligibility and
documentation regquirements.

(1)

(1)

(11)

(iii)

Prenegetiation audits and the resultant audit opinions
are reqguired for all contracts expacted to exceed
$250,000 and for contracts of less than $250,000 where:

There is insufficient knowledge of the consultant's
accoﬂnting system.

There 1s previous unfavorable exrerisesnce regarding the
reliability of the consultant's accounting system, or

The contract involves procurement of new aquipment or
supplies for which cost experience is lacking.

The use of an independent audit, an audit performed by
another State/Federal agency or an audit performed by
another lccal governmental agency 1is acceptabkle if the
information is current and of sufficient detail.

Prenegotiation audits may be waived when sufficient

audited consultant data is available t¢ permit
reasonable compariscons with the cost proposal.
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KEN HECHLER
Secrotary of State '

MARY P, RATLIFF
Deputy Secrelary of State

A. RENEE COE
Deputy Secralary of Slate

CATHERINE FREROTTE
Executive Assistant

Telsphone: (304) 558-6000
Corporalions, (304) 558-8000

STATE OF WEST VIRGINIA
- SECRETARY OF STATE

Building 1, Suite 157-K

1900 Kanawha Blvd., East
Charleston, WV 25305-077C

WILLIAM A, HARRINGTON
Chief of Staff

JUDY COOPER
Diractar, Administrative Law

DONALD R, WILKES

Dirgctar, Corporations

(Plus ali the veluntesr
help we can gat)

FAX: 1304) 558-0900

TO: Alan Cuervo

AGENCY: Divisicn of Highways

FROM: JUDY COOPER, DIRECTCR, ADMINISTRATIVE LAW DIVISION

DATE: June 11, 1993

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIEW, PRCOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NQ CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YQUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10} WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 1 TITLE: 157 Division of Highways

THE ATTACHED RULE HAS BEEN REVIEWED AND I3 CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE: L

kkkhhhkbkkRbrkbkhbhkhkodbhkdbdhdhkhkAd R e d R T IR R r®

THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MAR .

SIGNED: Vé&; A e
TITLE OF PERSON SIGNING: ﬂ&mm Ay Wotoroa o
'// [~

DATE: C;/Z 3//93

NOTE : IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




