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APPENDIX 3

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Temporary Approval of Discount Contracts for Border Hospitals

Type of Ruie: X Legisiative interpretive Procadural

Agency _Health Care Cost Review Authorikgdress 100 Dee Drive, Suite 201

Charleston, WY 25311-1652

ANNUAL FISCAL YEAR
1. Effact of Proposed Rulc_ Increase Decrease| Current Next Thereafter

Estimated Total Cost s o |$ o s o s o]s o

P.;E'sornrarl Services
Current Expense
Repairs and Aiterations
Equipment

Cther

2. Explanation of above estimates.

N/A

3. Objectives of these rules: To establish a process to obtain temporary
approval of discount contracts for certain border hospitals in order to
prevent border hospitals from being at a competitive disadvantage vis-a-vis
out-of-state hospitals.




4. Explanation of Overall Economic Impact of Proposed Ruls.
A. Economic impact on State Government.

N/A. The agency is funded by special reserves.

8. Economic Impact om Political Subdivisi _
g 1sions;: S : .
Specific groups of citizens. } 3pecific Industries;

See response to C below,

C. Econemic !mpact on Citizens/Public at Largse.

The temporary approval of discount contracts for border hospitals
will enable border hospitals to remain competitive with out-of-state
hospitals which do not have to obtain approval of discount contracts
such that border hospitals obtaining such temporary approval will be able
to compete for local patients who might otherwise seek services at an
out-cf-state hospital, and accordingly assist in minimizing rate increases
necessitated by such a declining nongovernmental patient base caused by
in-state patients going to out—of-state hospitalis.

Date ___July 15, 1992

Signature of Agency Head or Authorized Reprasantative




TITLE 65

WEST VIEGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

SERIES 22

Title: TEMPORARY APPROVAL OF DISCOUNT CONTRACTS
FOR BORDER HCSPITALS

§65-22-1 General

1.1. Scope =~ This rule establishes_ a process for

obtaining temporary approval, subjéct to retroactive review, of

discount contracts for border hospitals under certain limited

clircumstances.
i.2, Authority - W. Va. Code $§8§16-29B-8(a)(l), 1%a and
20.

1.3, Filing Date - Judy—35,—3+992 February 1, 1993.

1.4. Effective Date - _ 7 .




§65-22-2 . Introduction

This rule addresses é problem identified in rthe report
prepared by the Health Care Cost Review Authority pursuant to the
provislons of W. Va. Code §16-29B-15a relatihg to border hospital
and discount contracts. This rule 1s intended teo allow border
hospitals seeking approval of proposed discount contracts pursuant
to W. Va. Code §16-29B-20 to obtain temporary approval subject to
retroactive review by the Authoriéy, upon the filing of certain
inférmation with the Authority as set forth hexeimafiter in this
rule and wunder certain limited circumstances as set forth

hereinafter in this rule. The report prepared by the Health Care

Cost Review Authority pursuant to W. Va. Code §16-29B-19a indicated
that certain border hospitals may face a loss of patients to nearby
out-of-state hospitals which are not regulated regarding such
discount contracts, such that out-of-state hospitals may
immediately implement sueh discount contracts. Qut-of-state
hespitals may obtaln a competitive advantage over border hospitals

by having access to the information submitted to the Authority

related to discount contracts for border hosplitals in certain
circumstances in which the border hospital could not cbtain similar
information for 'out—o-ffstate hospitals which are not regulated
regarding discount contracts. This rule is intended to prevent
border hospitals in a 1limited gecographic area from being at a
competitive disadvantage to out-of-state hospitals due to the

necessity of obtaining approval from the Authdrit? of discount




contracts with the rate applicaticon under W. Va. Code §16-29B-20.

This rule is intended to allow border hospitals to temporarily
obtain approval of discount contracts, subject to retroactive

approval by the Authority in accordance with W.Va. Code §16-298-20.

§65-22-3 Definitions

As used in this rule, all ferms shadl have the same meaning as
provided in section two of the Act. Terms not defined in the Act
shat+ have the following meanings except where the context may

expressly reguire otherwise.

3.1. "Authority™ means the West Virginia Health Care Cost
Review Authority, an autonomous division of the West Virginia

Department of Health and Human Services.

3.2, "Act" means the West Virginia Health Care Cost

Review Authority Act,-W. Va., Code §16-29B-~1 et seq.

3.3. "Interested party" means any individual, group or
crganization which fileg a written request with the Authority on ox
befere the prehearing conference stating that the individual, group
or corganization is aggrieved or is likely to be aggrieved based
upon information and belief by any act or failure to act by the

Authority or by any rule, regulation or final order of the




Authority and setting forth with particularity the basis for sush

the request.

3.4. "Affected party" means any interested party which is

recognized by the Authority as an affected party.

3.5. "Code" means the Code cf West Virginia of 1931, as
amended.
3.6. “Bbrder hospital"'means a hospital located in the

State of West Virginia which is located within ten (10) miles of an
out-of-state hospital having & similar number of beds and a similar

array of services as the West Virginia hospital.

3.7, "Discount contract" ﬁeans any contract for the
payment of patient care services between a purchaser or third party
pavor and a hospital which eertzact establishes discounts to the
purchaser or third party payor and which senrtzaet is subject to the
approval of the Authority pursuant to W. Va. Code §16-29-20.
Examples of discount contracts skaii include, but are not be
limited to, (1) written contracts between a hospital and a third
party payor or purchaser establishing a discount:to the payor or
purchaser in the form of a percentége reducticon in the amount of
charges, (2) ez other adjustments that have the effect of
decreasing the amount of charges énd {3) informal arrangements

between hospitals and‘purchasers'or third party payors which have




the effect of decreasing the amount of charges for a group of

patients.

3.8. "Verified notice"” means a notice which cpntains all
of the facts and information regquired by this rule and which has
attached to it a statement-made under oath before a notary public
or other official entitled to administer oaths in West Virginia by
the chief executive cfficer c¢f the border hospital that the facts
and circumstances set forth in the notice are true, accurate and

complete to the best knowledge of the chief executive officer.

§65-22-4 Temporary Approval

4,1, A border hospital may obtain temporary approval
of a proposed discount contract subject to retroactive review by

the Authority, if each of the following conditions is met.

4.1.1. The border hospital is located within ten (10)
miles of an out-of-state heospital which has a similar number of

beds and a similar array of services as the border hospital; and

4.1.2. The border hospltal flles a verlfled notice
with the Authority, Wthh ¥e;¢é*eé—ae%+ee meets the requlrements

described in secticn 5 of this rule




65-22-5 Notice

5.i. In order fo;' a border hospital to obtain
temporary approval of a discount contract in the manner set forth
in section four of this rule, subjegt teretreacsitive review—by—fthe
Authority, the border hospital sﬁéll file a verified notice with
the Authority, which #eféé;eé—ne%éee shall be filed at least five

{5) days in advance .of the date upon which the proposed discount

contract is to be deemed considered temporarily approved and shall:
5.1.1. Identify the border hospital.

5.1.2. State affirmatively that the border hospital is
located within ten (10) miles of the border of the State of West

Virginia. o -

5.1.3. State affirmatively that the borxder hospital is
located within ten (10) miles of an cut-cf-state hospital which has
a similar number of beds and array of services. as the border

hospital.

' 5.1.4. State affirmatively that the border hospital
would be at risk to leose a significant portion of patients to out-
of~state hospitals if the discount contract is neot temporarily

approved and if the discount contract is not confidentially




maintained by the Authority upon #£he its filing +Reresf and
continuing thereafter until the retrcactive review Fhereef of the

temporary approval.

5.1.5. Identify the out-of-state hospital or

hospitals.

5.1.6. State the number of licensed beds of the border

hospital.

5.1.7. State the number cf licensed or registered beds
of the out-of-state hospital or hospitals as identified by the

appropriate state department of health.

5.1.8. List the array of services offered by the

berder hospital.

5.1.9. List the array of services cffered by the out-
of-state hospiﬁal or hospitals according to the American Hospital

Association's most recent hospital guide.

5.1.10. Tdentify the entity with whkem which the border

hospital has ccniracted.

5.1.11. State the total gress and net patient revenue

of the border hospital each year for the past three years.




5.1.12. Project the gross and net patient revenue which
the border hospital shall generate each year during the term of the

discount contract.

5.1.13. State affirmatively that sush the discount
shall not decrease the charges for such the services below the

actual cost to the hospital.

5.1.14. State affirmatively that the cost cof sueh the
discount shall not be shifted te any other purchaser cr third-party

payor.

5.1.15. State affirmatively that sueh the discount
shall not result in a decrease in the border hospital's proportion

of medicare, medicaid, or uncompensated care patients.

5.1.16. State affirmatively that sweh the discount is
based on criteria which constitute a quantifiable economic benefit

of the border hospitel.

5.1.17. Include a copy of the discount contract, which
eontract shall be confidential for the purpose only of obtaining

temporary approval <£hexeef of the contract in accordance with

subsection 6.3 of this rule.




5.1.18. Present such other and further information or

documents as may be regquested by the Authority.

§65-22-6 Effective Date o¢of Tempcrary Approval; Retrcactive
Review '
6.1, Upcon obtaining temporary approval of any proposed

discount contract, sadd the contract shali—be is further subject to
retroactive review by the Authority in accordance with the criteria
set forth in W. Va. Code §16-29B-20 eand the rate review procedures

set forth in W. Va. Code §16-29B-21.

6.2, The effective date of any temporary approval shall
be is the date which is five (5) days from the date of filing of a
verified notice meeting the reguirements of section five of this
rule or the date the Authority determines said the verified notice

to—be is complete, whichever first occurs.

6.3 Upon receipt of a verified notice meeting the
requirements of section fiverof this rule, the Authority shail
maintain the information contained in and related to sueh the
proposed discount contract in a confidential manner to be used only
by the Authority, its staff and its agenits and Iindependent
contractors for regulatory purposesy . whichk The confidentiality
shall be maintained only until the commencement of the retroactive

review of sueh the discount contract in accordance with subsection




6.5 of this rules . whiech The review for all pertinent purposes
shall commence upon the filing by the border hospital of its next
succeeding rate application except upcn the dissuance by the
Authority of a protective order in accordance with section seven of

this rule.

5.4, rFollowingrreceipt of a verified nétice complying
with the requirements of section five of this rule, the Authority
shall for the purpose of retroactive review hezeunder this rule
determine within £ifteen (15) days thereafter whether or not the
verified notice is complete. If the verified notice is not deemed

determined complete, the Authority may request additional

informaticon from the border hospital. Upcn receipt of the
additional information from the border hospital,-the Authority
again shall-hawve has fifteen (135) days within which to determine

whether or not the verified notice is complete.

6.5. Upcn determining that the verified notice 1is
complete in accordance with the requirements of section five of
this rule, the Authority shall publish a nctice of sueh the
determination of completeness and/or temperary approval of sueh the
discount contract, as may be appropriate, in the Saturday
Charleston newspapers and the -Sééte | Regisﬁéf and shall
retroactively review the proposed discount contract with the
hospital's next succeeding rate application in order to determine

whether the discount contract meets all of the requirements for

10




final approval set ferth in seetieon—twentyr—arbEiele bwensy=-nine-2,
chapter siwteoon—eof the—Code~ W. Va. Code 16-29B-20.

6.6. In the event that the Authority subseguently
determines that the discount contract does not meet all of the
requirements for temporary approval set forth in section four of

this rule subsequent to a temporary approval of the contract, the

Authority may issue an order temgé;agééy denying and revoking the
temporary approval of the discount contract at any time after such
temporary approvaly wiich . The order shaii—be is effective as of
& date established by the Authority in said the order,. whiech The
effective date shall not be less than ten (10) days from the date
of said the order and which effective date may exceed ten (10) days
from the date of saild order in the discretion df the Authority upon

good cause shown for sweh the extension.

6.7. In Lhe event that the Aﬁthority determines during
retroactive réview in accordance with this sectionn that the
discount contract meets the standards £fcor final approval of
discount contracts set forth in W. Va. Cocde §l6-25B-20, the
Authority shall issue & final order approving the discount contract
in éccordance with the procedures for réte review set forth in W.
Va. Code §16-29B-21-. whieh The final order shall-be—deemed is

effective as of the daté of publication o©of the notice of

determination of compleiteness.

11




[
ook

6.8. In the event that the Autherity determines that the
discount contract does not meet the standards for fiﬁal approval of
discount contracts set forth in WwW. Va. Code §i6-29B-20, the
Authority shall issue a final order denying approval of the
discount contract and res¢inding the previous temporary approval in
accordance with the procedures for rate review set forth in W. Va.
Code §16-29B-21+ . whish The final order shali—be is effective as
of the date established by the Authority in said the order. The
effective date of a final order denying approval of a discount
contract which was previously temporarily approved shall not be
less than ten (10) days from the date of said the order, but may be
extended by the Authority for a period not in excess of thirty (30)
days from the date of said the order upon good cause shown by the

border hospital for suweh the extension.

§65-22-7 Protective QOrders

7.1. -Upon the filing of a-rate application by a hospital
which includes information regardiﬂg discount contracts which‘have
been previously temporarily approved by the Authority under the
provisions of this rule, the information related to sueh the
discount contracts skall-beceme are subject to public disclosure as
a public record unless and until such time as the hospital obtains
a protective order for .good cause shown in accordance with this

section.

12




7.2. In order to obtain a protective corder under this
section, a hospital must file a written request verified under oath
establishing that the hospital cannot remain competitive with
neardy out-cf-state hospitals without maintaining the
confidentiality of sueh the discount contracts, that the hospital
is at risk of losing a significant volume of patients if such the
discount contract is disclosed, and ethexwise that good cause
exiéts for the entry of a protective order in accordance with this
section,. The Authority may issue a protective order if it
determines that the foregoing reguirements have been met by the

hospital.

7.3. Upon the entry of a protective order, discount
contracts will be made available by the Authority only to affected
parties in any administiétive proceeding arising out of this rule
or out of the regular rate_ieview érocedure as éet forth in W.Va.
Code §16-29B-20 and 21, upon & showing of good cause by the

affected parties+ in determining if good cause exists, the

Authority shall %aking take into consideration the competitive

disadvantage to border hospitals this rule is intended to avoid.

and Upon a showing of good cause, the discount contracts shall be

provided to affected parties only after ten (10) days advance

written notice to all parties signatory to the discount contract.
Upon the entry of a protective order, no information from the
discount contracts shall be used or disclosed by any affected party

who is provided suweh the information for any purpose other than the

13




purpose of preparing for the administrative proceeding pursuant to
this rule or the regular rate review procedures set forth in W.Va.

Code §16-29B~-20 and 21.

7.4, ‘Each affected party who seeks to obtain a copy of.
the discocunt contract subject to a protective order shall first
executerin writing the following certification and file it with the
Authority:
"T certify my understanding that the discount contract
made available and/or provided to me is subject to the
terms and provisicns relating to discount contracts in
the protective order issued by the Authority, and that I
am bound by those terms. I recognize that I may not
disclose the contents of sueh the discount contracts
except under the conditions set forth in the protective
crder and I certify thét any suash disclosure will be so
limited. I recognize that duplication of any portion of
the discount contract or other disclosure not permitted
under the protective order constitutes a violation of the
protective order. I shall take precautions reasonably
calculated to XKeep the §rotected materials secure and
confidential.™ 7

The original of each certificate shall be maintained by the

Authority and a copy of each written certificate shall be provided

to the border hospital and any other signatory to the discount

centract. Any person who has executed the certification shall

14




continue to be bound by the provisions of the protective order,

even if the person ceases to be engaged in the proceeding.

7.5. Affected parties who may be entitled To access to
the discount contracts under the protective order shall not make
photocopies, shall not disclose the information regarding contracts
for any other purpose other than the purpose of preparing for the
administrative preoceeding pursuant to this rule or the regular rate
review procedures set forth in W.Va. Code §16-298B-20 and 21, and
shall take precautions reasohébly calculated to Keep the protected
materials secure and confidential in accordance with the purposes

and intent of this rule.

§65-22-8 Tinal Order; Reguests for Hearings

g.1. An order by the Authority temporarily approving or
temporarily denying a proposed dlscount contract in accordance w;th
this rule sha&é—ae%mbe—eeﬁseéefeé is not a flnal deciszon under W.
Va. Code §16—293—l§; and cnly an Qrdef denying ot=approv1ng such
the proposed discount contract in the régular rate review procedure
as set forth in W. Va. Code §16-29B-20 and 21 skall beconsidered

is a final decision under W. Va. Code §16-29B-13.

8.2. Any affected person may regquest the Authority to
conduct an administrative hearing in connection with the final

approval or final denial of a proposed discount contract as set

15




forth in subsection 7.1 of this rule by filing a written request
for an administrative hearing with the Authority within ten (10)

days after the date of suchk the final order.

8.3. The Authority shall conduct the administrative

hearing shall be eonducted within thirty (30) days of the filing of
the‘request for an administrative hearing unless upcen a showing of
good cause or by mutual agreement of all parties to the proceeding

the Authority establishes a later date.

g8.4. At the conclusicn cf the administrative hearing, the
parties shall submit proposed findings of fact and conclusions of

law or legal briefs if reqiiired by the Authority.

8.5. The Authority may conduct a prehearing conference in
accordance with Rule 16 of the West Virginia Rules of Civil
Procedure. If an order is first cobtained from the Authority, the
parties may éngage in discovery as provided by the West Virginia

Rules of Civil Procedure.

§65-22-9 Appeal

Oﬁly final crders issued by the Authority as defined
in subsection 7.1 of this rule approving or denying the proposed
discount contract under the criteria set forth in W. Va. Code §16-

29B-20, pursuant to the retrcactive review described in section six

16




of this rule shall be—considered are a final decision of the
Authority for the purpose of appeals eofsaid—iinal-deeisiens under
W. Va. Code §16-29B-13:; otherwise, a temporary order approving or
denying the proposed discount contract hereunder—shaltl—not—be

eene&ée;ed under this rule is not a final decisicn for the purpose

of appeals thereurnder under W. Va. Code §16-298-13.

§65-22-10 Severabllity

If any section or provision of this rule is declared
unconstituticnal or void by any court oL competent jurisdiction, or
the applicability of thls rule is held lnvalld as it relates to a
particular person ©r perscns or a particular circumstance, the
constitutionality or validity of the remainder of this rule shall
not be affected thereby and, to this end, the sections and

provisions of this rule are declared—to-be—severable.

17
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NOTICE OF ACTICON TAKEN BY LEGISLATIVE RULE-MAKTNG REVIFW COMMITTEER

January 11, 1883

TO: ‘ Ken Hechler, Secretary of State, State Register

TO: - Mr. Larry C. Fizer, Chairman
Health Care Cost Review Authority
100 Dee Drive, Suite 201
Charleston, WV 25311-1692

FROM: Legislative Rule~Making Review Committee

PRCPOSED RULE: Temporary approval of Discount Contracts for
~ Border Hospitals

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a} as originally filed ,
(b} as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such reccmmendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached,.

4, Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such reccmmendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for_such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Marianne X. Steonestreet, General Counsel, HCCRA
Bok Kota, Health Plan, St. Clairsville, OH




