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Gaston Caperton
Governor

The Heoncrable Ken Hechler

} STATE OF WEST VIRGINIA )
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

July 15, 1992

Secretary of State
State Capitel Complex
Building 1, Suite 157-X

Charleston, West Virginia

Re:

Dear Secretary Hechler:

HCCRA's Rule for Temporary Approval of
Discount Contracts for Border Hospitals

Enclosed please find a copy ©f the Health Care Cost Review
Authority's proposed legislative rule for Temporary Approval of

Discount Contracts for Border Hospitals.

rule for filing.

I hereby approve this

WDW/CMJJR/ jmh

Enclosure

Sincerely,

W. Donald Weston,
Acting Secretary

M.D.




THE TFACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS
FOLLOWS:

House Bill 2194, effective March 20, 1991, direcied the Health
Care Cost Review Authority ("HCCRA") to examine the problems
associated with discount contracts, cest-shifting, and hospitals
located near the borders of this state, which report was filed with
the legislature and gowverndr on May 4, 19982. The aforesaid
legislative study c¢oncluded that certain Dborder areas have
significant patient wveclume at risk i1if they cannot remain
competitive with out-of-state hespitals. House Bill 21%4 also
reguires hospitals to obtain approval of certain discount contracts
from the HCCRA prior to such discount contracts becoming effective,
which discount contracts are to be considered concurrently with the
rate application. This rule is intended to allow certain border
hospitals to obtain temporary approval of discount contracts in
order to prevent border hospitals from being at a competitive
disadvantage from out-of-state hospitals which are not regulated
regarding discount contracts, while also requiring a retroactive
review of such discount contracts under the criteria set forth in
W. Va. Code §16-29B-20. Furthermore, W. Va. Code §16-29B-8(a)(1)
grants the HCCRA authority to file emergency rules. Therefore, due
to the patient volume at risk and the resultant affect on the
border hospitals and the availability of health services in these
areas, these rules are necessary for the immediate preservation of
the public peace, health, safety, weifare and to prevent
substantial harm to the public interest.




APPENDIX 3

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Temporary Approval of Discount Contracts for Border Hospitals

Type of Rule: X _ Legislative Interpretive Procedural

Agency _HenTth Care Cost Review Authoridgdress 100 Dee Drive, Suite 201
o Charleston, WV 25311-1692

ANNUAL FISCAL YEAR
1. Effact of Proposed Rule | !ncrease Cecrease| Current Next Thereafter

Estimated Total Cost |$ - 1% oo | oo S _0_[ $  _p-

Personal Services
Current Expense

Repairs and Alterations

Equipment
Other
2. Explanation of above estimates.
N/A
3. Objectives of these ruies: To establish a process to obtain temporary

approval of discount contracts for certain border hospitals.in order to
prevent border hospitals from being at a competitive disadvantage vis—a-vis
cut—of—-state hospitals.




4, Explanation of Qveral! Econemic Impact of Preoposed Rule

A. Economic Impact on State Government.

N/A. The agency is funded by special reserves.

B. Econcmtc Impact an Political Subdlwsmns,

3 ifi ias;
Specific groups of citizens. Pecific Industries;

See response to C beléw.

C. Econonuc nnpact on Clnzens/Pubhc at Large.

The temporary approval of discount contracts for border hosp1ta1s
will enable border hospitals to remain competitive with out-of-state
hospitals which do not have to obtain approval of discount contracts
such that border hospitals obtaining such temporary approval will be able
to compete for local patients who might otherwise seek services at an
out-of-state hospital, and accordingly assist in minimizing rate increases
necessitated by such a declining nongovernmental patient base caused by
in-state patients going to out-of-state hospitals.

Date July 15, 1992 ‘ ' o

Signature of Agency Head or Authorized Representative

W/j )

 LARRY CJZER ChaiFhan

¥




DATE: July 15, 1992
TO: LEGISLATIVE RULEZ-MAKING REVIEW COMMITTEZ
FROM: Health Care Cost Review Authority

EMERGENCY RULE TITLE: [Tlemporary Approval of Discount Contracts for
‘ Border Hospitals

1. Date ¢f £filing: Julv 15. 1962

2. Statutory authority fér premulgating the emergency

rule: _uw Vs,  Code 8§516-29B8-8(a)(1), 19a, and 20

3. Date of filing of proposed legislative rule: July 15, 1992

4. Does the amergency milae adeopt new language oOr does it
amend o¢r repeal a current legislative rule?

Adopts new language

3. Has the same or similar emergency rule previously been
filed and expired?

Mo

6. State, with particularity, those facts and circumstances
which make the emergancy rule necessary for the immediats
preservaticn of public peace, health, safety or welfare.

See response to #8 below.




P

If the emergency rule was promulgated in order to comply
with a time limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established thersin.

N/A

State, with particularity, those facts and circumstances
wiiich make the emergency rule necessary to prevent sub-
stantizal harm tc the public interest.

——Ses—abiachment




8. State, with particularity, those facts and circumstances which
make the emergency rule necessary to prevent substantial harm
to the public interest.

House Bill 2194, effective March 20, 1581, directed the Health
Care Cost Review Authority ("HCCRA") to examine the problems
associated with discount contracts, cost-shifting, and hospitals
located near the borders of this state, which report was filed with
the legislature and governor on May 4, 18%2. The aforesaid
legislative .study <Tonc¢luded "that certain border areas have
significant “patient volume at risk if they cannct remain
competitive with out-of-state hospitals. House Bill 2194 also
requires hospitals to cbtain approval of certain discount contracts
from the HCCRA prior to such discount contracts becoming effective,
which discount contracts are tc be considered ccncurrently with the
rate application. This rule is intended to allow certain border
hospitals to obtain temporary approval of discount contracts in
order to prevent border hospitals from being at a competitive
disadvantage from ocut-of-state hospitals which are not regulated
regarding disccunt contracts, while alsc regquiring a retrocactive
review of such discount contracts under the criteria set forth in
W. Va. Code $16-298B-20. Furthermore, W. Va. Code §16-29B-8(a){1)
grants the HCCRA authority to file emergency rules. Therxefore, due
to the patient volume at risk and the resultant affect on the
border hospitals and the availability of health services in these
areas, these rules are necessary for the immediate preservation of
the public ©peace, health, safety, welfare and to prevent
substantial harm to the pubklic interest.




TITLE 65
EMERGENCY

WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

SERIES 22

Title: TEMPORARY APPROVAL OF DISCOUNT CONTRACTS
FOR BORDER HOSPITALS '

§65-22-1 General

l1.1. Scope - This rule establishes a process for
obtaining temporary approval, subject to retroactive review, of

discount contracts for border hospitals under certain Ilimited

circumstances.

1.2, Authority - W. Va. Code §§16-25B-8(a)(1l), 19%a and
20.

1.3. Filing Date - July 15, 1992,

1.4, Effective Date - -




§65-22-2 Introduction

This wrule addresses a problem identified in the report
prepared by the Health Care Cost Review Authority pursuant to the
provisions of W. Va. Code §16-29B-19a relating to border hospital
and discount contracts. This rﬁle is ihfended to allow border
hospitals seeking approval of proposed discount contracts pursuant
to W. Va. Code §16-29B-20 to obtain temporary approval subject to
retroactiveireview by the Authority, upoen the filing of certain
information with the Authority as set forth hereinafter and under
certain limited circumstances as set forth hereinafter. The report
prepared by the Health Care Cost Review Authority pursuant to W.
Va. Code §16-29B-19a indicated that certain border hospitals may

face a loss of patients to nearby out-of-state hospitals which are

not regulated regarding such discount contracts, such that out-of- -

state hospitals may immediately implement such discount contracts.
Out-cf-state hospitals may obtain a competitive advantage over
border hospitals by having access to the information submitted
related to discount contracts for border hospitals in certain
circumstances in which the border hospital could not obtain similar
information for out-of-state hospitals which are not regulated
regarding discount contracts, This rule is intended to prevent
border hospitals in a limited geographic area from being at a
competitive disadvantage to out-of-state hospitals due to the
necessity of obtaining approval from the Authority of discount

contracts with the rate application under W. Va. Code §16-29B-20.
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This rule 1s intended to allow border hospitals to temporarily
obtain approval of discount ccntracts, subject ifo retroactive

apprecval by the Authority in accordance with W.Va. Code §16-29B-20.

§65-22-3 - Definitions

As used in this rule, all terms shall have the same meaning as
provided in section two of the Act. Terms nct defined in the Act
shall have the following meanings except where the context may

expressly reguire ctherwise.

3.1, "Authority" means the West Virginia Health Care Cost
Review Authority, an autonomous division of the West Virginia

Department of Health and Human Services.

3.2. "Act" means the West Virginia Health Care Cost

Review Authcrity Act, W. Va. Code §16-29B-1 et seq.

3.3. -~ "Interested parity" means any individuwal, group or
organization which files a written request with the Authority on or
before the prehearing conference stéting that the individual, group
or organization is aggrieved or is likely to be aggrieved based
upon information and belief by any act or failure to act by the
Authority or by any rule, regulation oxr final order of the
Authority and setting forth with particularity the basis for such

request.




3.4, "Affected party" means any interested party which is

recognized by the Authority as an affected party.

3.5. "Code" means the Code of West Virginia of 1931, as
amended. .-
3.6. "Border hospital"” means a hospital located in the

State of West Virginia which is located within ten (10) miles of an
out-of-state hespital having a similar number of beds and a similar

array of services as the West Virginia hospital.

3.7. "Discount centract” means any ccntract for the
payment of patient care services between a purchaser or third party
pavor and a hospital which contract establishes discounts to the
purchaser or third party payor and whichkconﬁract is subjeci to the
approval of the Autherity pursuant to W. Va. Code §16-29-20.
Examples of discount contracts shall include, but net be limited
to, written contracts between a hospital and a2 third party payor or
purchaser establishing a disccount to the pavor or purchaser in the
form of a percentage reduc¢tion in the amount of charges or other
adjustments that have the effect of decreaéing_ the amount of
charges and infeormal arrangements between hospitals and purchasers
or third party payors which have the effect’ of decreasing the

amount of charges for a group of patients.




3.8. "Verified notice" means a notice which contains all
of the facts and information regquired by this rule and which has
attached to it a statement made under cath before a notary public
or other official entitled to administer oaths in West Virginia by
the chief executive cfficer of the border hospital that the facts
and circumstances set forth in the notice are true, accurate and

complete to the best knowledge of the chief executive officer.

§65-22-4 Temporary Approval

4.1. A border hospital may obtain temporary approval
of a proposed discount contract Subjeqt'io retroactive review by

the Authority, if each of the folldwing conditions is met.

4.1.1. The bofder hospital is located within ten {10)
miles of an out-of-state hospital which has arsim;lar number of

beds and a similar array of services as the border heospital; and

4.1.2. The border hospital files a wverified notice
with the Authority, which verified notice meets the requirements

described in section 5 of this rule.




65-22-5 Notice

5.1. In order for a border hospital to obtaiﬁ
temporary approval of a discount contract in the manner set forth
in section four of this rule;‘subjéct to retroactive review by the
Authority, the border hospital shall file a verified notice with
the Authority, whichrverified notice shall be filéd at least five
(5) days in advance of the date upon which the proposed discount

contract is to be deemed tempeorarily épprovéd and shall:
5.1.1. Identify the border hospital.

5.1.2,. State affirmatively that the border hospital is
located within ten (10) miles of the border of the State of West

Virginia.

5.1.3. State affirmatively that the border hospital is
located within ten (10) miles of an cut-of-state hospital which has
a similar number of beds and array of services as the border

hospital.

5.1.4. State affirmatively that the border hospital
would be at risk to lose a significant portion of patients to out-
of-state hospitals if the discount contract is not temporarily

approved and if the discount contract is not confidentially




maintained by the Authority upoﬁ thé filing therecf and continuing

thereafter until the retroactive review thereof.

5.1.5. Identify the  out-of-state  hospital or

hospitals.

5.1.6. State the number of licensed beds of the border

hospital.

5.1.7. Staté the number of licensed or registered beds
cf the out-of-state hospital or hospitals as identified by the

appropriate state department cof health.

5.1.8. List the array cf services offered by the

border hospital.

5.1.9. List the array of services cffered by the out-
of-state hospital or hospitals according to the American Hospital

Association's most recent hospital guide.

5.1.10. Identify the entity with whom the border

hospital. has contracted.

5.1.11. State the total gross and net patient revenue

of the border hospital each year for the past three years.




5.1.12. Project the gross and net patient revenue which
the border hospital shall generate each year during the term of the.

discount contract.

5.1.13. State affirmatively that such discount shall
not decrease the charges for such services below the actual cost to

the hospital.

5.1.14. State affirmatively that the cost of such
discount shall not be shifted to any other purchaser or third-party

payor.

5.1.15. State affirmatively that such disccunt shall
not result in a decrease in the border hospital's proportion of

medicare, medicaid, or uncompensated care patients.

5.1.16. State affirmatively that such discount is based
on criteria which constitute a guantifiable economic benefit of the

border hospital.

5.1.17. Include a copy of the discount contract, which
contract shall be cenfiidential for the purpose only of obtaining
temporary approval theteof in accordance with subsection 6.3 of

this rule.




5.1.18. Present such other and further information or

documents as may ke reguested by the Authority.

§65-22-6 Effective Date of Temporary Approval; Retroactive
Review B
6.1. Upcon obtaining temporary approval of any proposed

discount contract, said contract shall be further subject to
retroactive review by the AButhority in acccrdance with the criteria
set forth in W. Va. Code §16-29B-20 and the rate review procedures

set forth in W. Va. Code §16-29B-21.

6.2. The effective date of any temporary approval shall
be the date which is five (5) days from the date of filing of a
verified notice meeting the regquirements of section five of this
rule or the date the Authorit& determines said verified notice to

be complete, whichever first occurs.

6.3 Upon receipt of a verified notice meeting the
requirements of section five of this rule, the Authority shall
mnaintain the information contained in and related to such‘proposed
discount con?ract in a confidential manner to be used only by the
Authority, its staff andrits agents and independent contractors for
regulatory purposes, which confidentiality shall be maintained only
until the commencement of retroactive review c¢f such discount

contract in accordance with subsection 6.5 of this rule, which




review for all pertinent purposes shall commence upon the filing by
the border hospital of its next succeeding rate application except
upon the Lissuance by the Authority of a protective order in

accordance with section seven of this rule.

6.4. Following receipt of a verified notice complying
with the requirements of section five of this rule, the Authority
shall for the purpose of retroactive review hereunder determine
within fifteen (15) days thereafter whether or not the verified
notice is compléte. If the verified notice is not deemed complete,
the ‘Authority may request additional information from the border
heospital. Upcn receipt of the additional information from the
border hospital, the Authority again shall have fifteen {15) days

within which tc determine whether or not the verified notice is

complete,

6.5, Upon determining that the verified notice is
complete in accordance with the reguirements of section five of
this rule, the Authority shall publish a notice of such
determination of completeness and/or temporary approval of such
discount c¢ontract, as may be appropriate, in the Saturday
Charleston newspapers and the State Register and shall
retroactively review the propesed discount contract with the
hospital's next succeeding rate application in order to determine

whether the discount contract meets all of the requirements for

10




final approval set forth in section twenty, articie twenty-nine-B,

chapter sixteen of the Code.

6.6. In the event that- thé Authority subééquently
determines that the discount coﬁtract does not meet all of ﬁhe
reguirements for temporary approval set forth in section four of
this rule, the Authority may issue an order temporarily denying and
revoking the temporary approval of the discount contract at any
time after such tem§oréry apprcval, which oraer shail be effective
as established by the Authority in said,Order, which effective date
shall not be less than ten (10) days from the date of said order
and which effective date may exceed ten (10) days from the date of
said order in the discretion of the Authority upon goocd cause shown

for such extension.

6.7. In the event that the Authority determiﬁes during
retrcactive review iIn acceordance with this sécti;n that the
discount contract meets the standards fdr £inal approval- of
discount contracts set forth in W. Va. Code §16-2983-20, the
Authority shall issue a final order approving the discount contract
in accordance with the procedures for rate review set forth in W.
Va. Code §16-29B-21, which final order shall be deemed effective as

of the date of publication of the notice of determination of

completeness.

11




6.8. In the event that the Authority determines that the
discount contract does not meet the standards for final approval of
discount contracts set forth in W. Va. Code $§16-29B-20, the
Authority shgll issue a rfinal,forder denying approval of the
discount contract and.regcinding the previous temporary approval in
accordance with the procedures for rate review set forth in wW. Va.
Code §16-29B-21, which final order shall be effective as of the
date established by the Authority in said order. The effective
date of a final orderidenying approval pﬁ a discount contract which
was previously tempcrarily approved shall not be less than ten (10}
days from the date of said order, but may be extended by the
Authority for a period not ih excess of thirty {30) days from the

date of said crder upon good cause shown by the border hospital for

such extension.

§65-22-7 - Protective Orders

7.1, Upon the filing of a rate applicatién by a hespital
which includes information regarding discount contracts which have
been previously témpdrarily approved by the Authority under the
provisions of this rule, the information related to such discount
contracts shall beccme subject toipublic disélosﬁre as a public
record unless and until such tiﬁe as the hospital obtains a
protective order for good cause shown in accerdance with this

section.

12




7.2. In order to obtain a pfoteﬁtive crder under this
section, a hospital must frile a written request verified under oath
establishing that the hospital cannot remain compétitive ‘with
nearby out-of-state hospitals without maintaining the
confidentiality of such discount contracts, that the hospital is at
risk ¢f losing a significant ﬁolume_of patients i} such discount
contract is disclosed, and otherwise that good cause exists for the
entry of a protective order in accordance with this section. The
Authority may issue a protective order if it determines that the

feregeing requirements have been met by the hospital.

7.3. " Upen the entry of a protective crder, discount
contracts will be made available b? the Authqrity only to affected
parties in any administrative proceéding arisiﬁg out of this rule
or out of the regular rate review procedure as set forth in W.Va.
Code. §16-29B-20 and 21, upon a showing of good cause by the
affected parties, taking into consideration the competitive
disadvantage to border hospitals this rule is intended to avoid and
only after ten (10) days advance written notice to all parties
signatory to the discount contract. Upocn the enﬁfy of a protective
order, no information from the discount ccntracts shall be used or
disclosed by any affected party who 1is provided such information
for any"ﬁurpése other than the purpcse ocf preparing for the
administrative proceeding pursuant to this rule or the regular rate

review procedures set forth in W.vVa. Ccde §16-29B-20 and 21.

13




7.4.

Each affected party who seeks to obtain a copy of

the discount contract subject to a protective order shall first

execute in writing the fcllowing certification and file it with the

Authority:

"I certify my understanding that the discount contract
made available and/or provided to me is subject to the
;erms and provisions relating to discount contracts in
the protective order issued by the Authority, and that I
am bound by those terms. I recognize that I may not
disclose the contents of such discount contracts except
under the conditions set forth in the protective order
and I certify that any such disclosure will be so
limited. I recognize that duplication of any pertion of
the discount contract or other disclosure not permitted
under the protective order constitutes a violation of the
protective order. I shall take precautions reascnably
calculated to keep the protécted materials secure and

confidential.”

The original of each certificate shall be maintained by the

Authority and a copy of each written certificate shall be provided

to the border heospital and any other signatcory tc the discount

cocntract.

Any person who has executed the certification shall

continue to be bound .by the provisiocons of the prctective order,

even if the perscn ceases to be engaged in the proceeding.
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7.5. Affected parties whec may be entitled to access to
the discount contracts under the protective order shall not make
photocopies;-shall not disclose thetinformétion regarding contracts
for any other purpose other than the purpese of preparing for the
administrative proceeding pursuant to this rule or the regular rate
review procedures set forth in W.Va. Cdde §16-25B-20 and 21, and
shall take precautions reasonably calculated to keep the protected
materials secure and confidential in accordance with the purposes

and intent of this rule.

§65-22-8 ~ Final Order; Réquests for'Hearings,

8.1. An order by'the Authority temperarily approving or
tempeorarily denving é propoéed discount contract in accordance with
this rule shali not berconsidered a final deéision under W. Va.
Code §16¥29B—13, and only an order denying or .approving such
proposed discount contract in the regular rate review procedure as
set forth in W. Va. Code §16-29B-20C an5721 shall be considered a

final decision under W. Va. Code §16-29B-13.

8.2. Any affected person“may:réquest the Authority to
conduct an administrativé.hearing in connection with the final
approval or final denial of a proposed discount contract as set
forth in subsection 7.1 of thlS rule by flllng a written reguest
for an administrative hearing with the Authorlty w1th1n ten (10)

days after the date of such final order,

15




g8.3. . The administrative hearing shall be conducted within
thirty {(30) days of the filing of t@g reguest for an administrative
hearing unless upon a showing of good cause or by mutual agreement
of all parties to the proceeding the Authority establishes a later

date.

8.4. At the conclusion of the administrative hearing, the
parties shall submit proposed findings of fact and conclusions of

law or legal briefs if required by the Authority.

8.5. N The Authority mgy conduct a prehearing conference in
accordance with Rule 16 of the West Virginia Rules of Civil
Procedure. 1If an corder is first obtained from the Authority, the
parties may engage in discovery as provided by the West Virginia

Rules of Civil Procedure.

§65-22-9 Appeal

Only final orders issued by the Authority as defined
in subsection 7.1 of this rule approving or denying the proposed
discount contract under the criteria set focrth in W. Va. Code §l6-
29B-20, pursuant to the retroactive review described in section six
of this rule shall be considered a final decision cf the Authority
for the purpose cf appeals of said final decisicns under W. Va.

Code §16-29B-13; otherwise, a temporary crder approving or denying

~ 16




e

the proposed discount contract hereunder shall not be considered a

final decision for the purpose of appeals thereunder.

§65-22-10 Severability

If .any section or provision of. this rule 1is declared
unconstituticonal or void by any court of competent jurisdiction, or
the applicability of this rule is held invalid as it relates to a
particular person cor persons or a particular circumstance, the
constitutionality or validity of the remainder of this rule shall
not be affetted thereby and, %to this end, the sections and

provisions of this rule are declared to be severable.
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KEM HECHLER
Sacretary of State

MARY P RATLIFF

Ceputy Sacreiary of State

WL
A REMNZE COZ

Deputy Secretary of State

CATHERINE FRERQTTE

R
Execulive Assistant

-~ STATE OF WEST VIRGINIA

- SECRETARY(DFSTATE
Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, WV 25305-0770

Telephore. ¢304) 558-6000
Corporations; (304) 558.8000

August 18, 1992

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE
AGENCY:

Health Care Cost Review Authority

RULE: New Rule, Series 22, Temporarv Apprcval of Discount
Contracts for Border Hospitals

DATE FILED AS AN EMERGENCY RULE:

July 15, 1992

DECISION NO. 17-92

Following review under WV Code 29A-3-1Za, it is the decisicn of the
Secretary of State that the above emergency rule be approved.
copy of the complete decision with required findings is available
from this cffice.
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KEM HECHLER WILLIAM H. HARRINGTOM
Secretary of State Craet i Stz4t
MARY P. RATLIFF JUDY COCPER
Ceputy 3=cratary of State . = Diractor, Adminisiratue Law
4 RENEZ COE STATE OF WEST VIRGINIA DONALD R WILKES
Seputy Sacretary of State . Durecter, Czrporations
SECRETARY OF STATE
?ATHERENE FREROTTE _ . Building 1, Suite 157-K (Plus all the volunteer
Tvacutive Assistant 1900 Kanawha Bin., Fast help we can get)
Telephone. (304) 558-6000 Charleston, WV 25305-0770
Corparations: (304) 558-8000
DECISION EMERGENCY RULE DECISION
(ERD 17-92)
AGENCY: .Health Care Cost Review Authoriiy
RULE: New Rule, Series 22, Temporary Apprcval of Discount

par. 1
par. 2
par. 3
par. 4
par. 5

Contracts for Border Hospitals
FILED AS AN EMERGENCY RULE: July 15, 1982

_ The Health Care Cost Review Authority (HCCRA) has filed the

above new rule as an emergency rule.

West Virginia Code 29A-3-a reguires the Secretary of State to
review all emergency rules filed after March 8, 198¢. This
review requires_the_ Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in preomulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(29A-3-a(a)]. ‘

(A) " Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances ccnstituting
the emergency, with the Secretary of State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC).

If an agency has accomplished the above twc required f£ilings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
thirty-five day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
compliance.
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The HCCRA filed this emergency rule with supporting documents
with the Secretary of State July 15, 1992 and with the LRMRC
July 15, 1992.

It is the determination of the Secretary of State that the
HCCRA has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §16-29B-8(a)(l) reads:

(1) Adopt, amend and repeal necessary, appropriate and lawful
policy guidelines, rules and regulations in accordance with
§29A-3 of this code: Provided, That subsequent amendments and
modifications to any rule premulgated pursuant to this article
and not exempt from the provisions of §29A-3 may be
implemented by emergency rule.

It is the determination of the Secretary of State that the
HCCRA has not exceeded its statutory authority in promulgating
this emergency rule.

(C) Emergency WV Code 2%A-3-15(g) defines "emergency" as
follows:

(g) For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the Iimmediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the HCCRA are as
follows:

HB 2194, effective March 20, 1991, directed the HCCRA to
examine the problems associated with discount contracts, cost-
shifting and hospitals located near the borders of this state,
which report was filed with the legislature and governor on
May 4, 1992. The aforesaid legislative study concluded that
certain border areas have significant patient volume at risk
if they cannot remain competitive with out-of-state hospitals.
HB 2194 also reguires hospitals to cobtain approval of certain
discount contracts from the ECCRA prior to such discount
contracts beccming effective, which discount contracts are to
be considered concurrently with the rate application. This
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rule is intended to allow certain border hospitals to obtain
temporary approval of discount contracts in order to prevent
border hospitals from being at a competitive disadvantage from
out-of-state hospitals which are not regulated regarding
dizscount contracts, while also requiring a retroactive review
of such discount contracts under the criteria set forth in WV
Code §16-29B-20. Furthermore, WV Code §16-29B-39(a) (1) grants
the HCCRA authority to file emergency rules. Therefore, due
to the patient volume at risk and the resultant affect on the
border hospitals and the availability of health services in
these areas, these rules are necessary for the I1mmediate
preservation of the public peace, health, safety, welfare and
to prevent substantial harm to the public interest.

It is the determination of the Secretary of State that this
propesal gqualifies under the definition of an emergency as

defined in §29%A-3-15(g).

This decision shall be cited as Emergency Rule Decision 17-92
or ERD 17-92 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Health Care Cost Review Authority, the Attorney General
and the Legislative Rule Making Review Commission.

Al jechil

KEN HECHLER
Secretary of State
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