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TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM : (Agency Name, Address & Phone No.) West Virginia Department of Agriculture

Room 28, Main Unit

State Capitol, Charleston, WV 25305-0170 (304) 558-2227

LEGISLATIVE RULE TITLE: Marketing of Eggs Regulations

1. Authorizing statute(s) citation 19-10A-10

2. a. Date filed in State Register with Notice of Hearing or
Public Comment Period:

June 11, 1998 »

b. What other notice, including advertising, did you give
of the hearing?

N/A

¢. Date of Public Hearing(s) or Public Comment Period ended:

July 13, 1998
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received, amendments, reasons for amendments .

Attached X No comments received
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proposed Legislative Rule following public hearing:

(be exact)
N/A
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Commissioner Gus R. Douglass
West Virginia Department of Agriculture
Room 28, Main Unit

State Capitol
Charleston, WV 25305-0170

(304) 558-2201 Phone
(304) 558-2203 Fax
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If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

N/A

a. Give the date upon which you filed in the State
Register a notice of the time and place of a



hearing for the taking of evidence and a general
description of the issues to be decided.
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Date of hearing or comment period:

N/A

On what date did you file in the State Register the
findings and determinations required together with
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Attached N/A




Dunn's Egg Service

Terry G. Dunn
Rt. 2 Box 156C
Charles Town, WV 25414

Telephone (304) 7258158

June 27, 1998

WV Department of Agriculture
Gus R. Douglass, Commissioner
1900 Kanawha Boulevard, East
Charleston, WV 25305-0170

Dear Commissioner:

The West Virginia Egg Marketing Law of 1998 recently passed with good
intentions of protecting the public health and general welfare. Although the law is now in
effect, it is my understanding that the regulations concerning this law have not yet been
filed. Therefore, I would like to comment on the regulations and the impact they will have
on my egg operation, which I understand to be the only one left in the state to be affected
by the new regulations.

The regulation change I am concerned about the most is the refrigeration of eggs
during transportation. It is my understanding the proposed regulation will require a
temperature of 45° F during transportation. We own a small family farm and a small egg
operation of less than 3,000 chickens with a work force of only family members. To
comply with this regulation would require a considerable monetary investment in a newer
vehicle equipped with refrigeration equipment. Due to the size of our operation and
because egg marketing is not very lucrative, an investment of this magnitude is not
feasible.

At the present time, our means of transporting eggs consists of using a half-ton
passenger cargo van with air conditioning. We deliver three days a week to small
convenience stores and restaurants within a 30-35 mile radius of the farm. Our load size
varies from ten to twenty 30 dozen cases per trip. The eggs are refrigerated at 45°F at the
farm cooler and are on the van no more than three hours. This means of transporting
eggs has been effective and feasible for us without any problems for the past fifteen years.

I understand the intent of the new regulations is to conform with federal
standards, but under federal law, my size egg operation is exempt from refrigerated
transportation. I hope we will still be exempt under the state regulations.

The second regulation I want to address is the dating of egg cartons. Again
because of the operation size and lack of automated stamping equipment, we are now
faced with another manual labor, time consuming chore. We can accomplish this,
however, 1t will be a labor nuisance.



[ feel very satisfied that our store eggs are properly rotated. Because of the
freshness and quality of our product, the shelf life is very good. The eggs are usually on
display about seven to ten days before being purchased. In some instances, we display and
rotate the eggs ourselves.

I hope some compromise or exemption can be attained on these two regulations.
If not, I feel we may need to cease to exist as egg producers. Thank you for your time,
and I look forward to any response regarding this matter.

Sincerely,
@ A Dearme
Terry G. Dunn

cc: David E. Miller
Herma Johnson
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State of West Virginia

DEPARTMENT OF AGRICULTURE

Gus R. Douglass, Commissioner
David E. Miller g ’ Janet L. Fisher

Deputy Commissioner Assistant Commissioner

July 13, 1998

Mr. Terry G. Dunn
Route 2, Box 156 C
Charles Town, WV 25414

Dear Mr. Dunn:

I appreciate your recent letter concerning the West Virginia Egg Marketing
Regulations and understand the dilemma this may cause your egg operation. However,
one of the drawbacks to your proposal (exemption from refrigeration during
transportation) relates to recent health issues focused on the entire egg industry.

You have indicated that the vehicle which you use to transport eggs is a cargo van
with air conditioning. During summer months, it is not unusual for the temperature
within a closed vehicle, even with air conditioning, to exceed 90° Fahrenheit within a
very short time period. The Regulatory Protection Division recommends, and I concur,
that refrigeration of eggs during transportation is a much needed regulation and helps
protect the citizens of West Virginia.

You have also addressed the dating of egg cartons in your letter. Again, I feel this
requirement helps insure the public receives the best quality product possible.

Your comments are valued; however, we feel the proposed regulations should be
adhered to as written. If you have any questions, please contact Dr. James Campbell at

558-2208.
Si ,
Gus. R. Douglass
Commissioner
GRD:mab
c: Dr. James Campbell, Director, Regulatory Protection Division

State Capitol « 1900 Kanawha Boulevard, East ¢ Charleston, WV 25305-0170 « (304) 558-3550



APPENDIX B

FISCAL NOTE FOR PRQPOSED RULES

Rule Title: West Virginia Fgg Marketing Law

Type of Rule: X Legislative Interpretive _ Procedural
Agency West Virginia Dpeartment of Agricultuyre
Address 1900 Kanawha Blvd., East

Charleston, WV 25305-0170

-

1. Effect of PrQPOSed Rule

:
|

_FISCAL YEAR

INCREASE DECREASE CURRENT REXT I THEREAFTER

ESTIMATED TOTAL $ 0O $ O $ 0 $ 0O $ 0
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER
e

2. Explanation of above estimates:

The WV Deparment of Agriculture is currently running as egg inspection program.

3. Objectives of these rules:

To bring the current law up to new industry standards.



Rule Title: West Virginia Fgg Marketing Law

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
Increase revenues to cover egg inspection expenses by an estimated
$64,259 annually.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
An increase of an inspection fee from O to 8¢ per case or 3/10
- of 1 cent per dozen.
C. Economic Impact on Citizens/Public at Large.
None
Date: 6/4/98
Signature or Authorized Reprensentative
A- i
Commissioner Gus R. Douglass /
558-2201



AGRICULTURE o

Qur Bridge to the Future

Gus R. Douglass

Commissioner

David E. Miller, Deputy Commissioner o Janet L. Fisher, Assistant Commissioner

WEST VIRGINIA MARKETING OF EGGS LAW REGULATIONS
TITLE 61 - SERIES 7A
REVIEW OF PROPOSED CHANGES

The West Virginia Egg Marketing Law of 1998 passed into law on March 12, 1998, and
became effective June 12, 1998. The following is a brief summary of the proposed
changes to the Legislative Rule.

61-7A-2 DEFINITIONS: Clarification expanded in many instances and additions added
for a better understanding in today’s market place. A few examples are ambient
temperature, consumer, distributor, embargo, general embargo, and graded eggs.

61-7A-3 PERMITS AND INSPECTION FEES: Currently our only fee is ten dollars
($10.00) for anyone distributing eggs in West Virginia. We are proposing an inspection
fee of eight cents ($0.08) per case(30 dozen), paid on a quarterly basis and continues
the yearly permit fee of ten dollars ($10.00).

61-7A-4 Exemptions: Additions to this section:
 Indicate on the carton, date eggs are packed and the statement “Ungraded
Eggsﬂ
e Wash the eggs in an acceptable and sanitary method prior to packing
» Eggs being transported shall be refrigerated above freezing at forty-five
degrees Fahrenheit (45°) or less.

61-7A-5 PROHIBITED ACTS: Major change to this section is the modification of the
temperature from sixty degrees Fahrenheit (60°F) to forty-five degrees Fahrenheit
(45°F) or less. This change will help ensure the public safety of the consumers in West
Virginia. lliness from Salmonella Enteritidus can be avoided through adequate
refrigeration, proper cooking and handling.

We have disallowed the repacking of eggs at retail and distributor level.

61-7A-6 EMBARGO ORDERS: The addition of a General Embargo to this section will
allow the Commissioner to order a statewide stop sale of shell eggs to ensure the
quality of the eggs in the state.

West Virginia Marketing of Eggs Law Regulations

West Virginia Department of Agriculture )

State Capitol ¢ 1900 Kanawha Boulevard, East e Charleston, WV 25305-0170 o (304) 558-3550



Title 61 - Series 7A
Review of Proposed Changes
Page 2

61-7A-7 LABELING REQUIREMENTS: Additions to this section include designating
on the container or consumer receptacle of shell eggs “Keep Refrigerated," a use-by or
expiration date and retail breakaway cartons shall contain full labeling information on
each half or portion.

61-7A- 8 STANDARDS, GRADES AND WEIGHT CLASSES: The standards of the
United States Department of Agriculture are adopted. This will help eliminate problems
that may occur with interstate and intrastate commerce.

61-7A-9 ADVERTISING: Eggs advertised or labeled as organic or fertile eggs or any
other claims of unusual interior quality or superiority must be accompanied by a
statement of proof to the Commissioner and/or inspection to confirm the claim.

61-7A-10 EGG HANDLING FACILITIES, TEMPERATURE AND HUMIDITY,
SANITATION AND CLEANING AND

61-7A-11 REFRIGERATION: The temperature changed from sixty degrees Fahrenheit
(60°F) to forty-five degrees (45°F) or less ambient temperature.

These proposed changes have been compared to surrounding states and have been
found compatible and timely in regard to up-and-coming issues related to the egg
industry. As a result, these changes will ensure continued protection to the citizens of
West Virginia.



[ TITLE 61 | ’
2 LEGISLATIVE RULES J 2 3y P 'og
3 DEPARTMENT OF AGRICULTURE
4 FIOE £ 0 % 0 vt rrema
5 SERIES 7A e TRl T
6 WEST VIRGINIA MARKETING OF EGGS LAW REGULATIONS
7
8
9 §61-7A-1. General.
10
11 1.1 Scope - These regulations establish standards for internal and external egg
12 quality, size and weight classifications for shell eggs. The intent of this
13 legislative rule is to protect and promote the public health and general welfare
14 and to prevent fraud and deception in the production, processing, sale and
15 distribution of eggs.
16
17 1.2 Authority. Chapter 19, Article 10A, Code of West Virginia.
18
19 1.3 Filing Date
20
21 1.4  Effective Date
22
23 1.5 Incorporation by Reference
24
25 1.5.a. United States Department of Agriculture, Agricultural
26 Marketing Service, U. S. Standards, Grades, and Weight Classes
27 for Shell Eggs AMS 56. United States Standards for Quality of
28 Individual Shell Eggs and United States Consumer Grades and
29 Weight Classes for Shell Eggs as provided for origin and
30 destination tolerances.
31
32 1.6 Repeal and Replace. This rule repeals and replaces Title 61 Series 7A,
33 the West Virginia Marketing of Eggs Law Regulations Final Filed on June 1,
34 1976 with an Effective Date of July 1, 1976.
35
36
37 §61-7A-2. Definitions
38
39 2.1 “Ambient temperature” means the atmospheric temperature
40 surrounding or encircling shell eggs.
41
42 22 “Candle” means to determine the interior quality of an egg based on the
43 use of a candling light as define in the United States Standards.

44
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2.3 “Case” means a container that is not a carton and that is used to pack
eggs for distribution or sale to the consumer. A case may contain either loose or
cartoned eggs.

2.4 "Commissioner’ means the Commissioner of Agriculture for the State of
West Virginia or his or her duly authorized agent.

2.5. “Consumer” means any person using eggs for food and shall include
restaurants, hotels, cafeterias, hospitals, state institutions, and any other
establishment serving food to be consumed or produced on the premises, but
shall not include the armed forces or any other federal agency or institution.

2.6  “Container’ means any carton, basket, case, cart, pallet, or other
receptacle.

2.7  "Denatured” means rendering unfit for human food by treatment or the
addition of a foreign substance as approved by the United States Department of
Agriculture, Agricultural Marketing Service.

2.8 “Distributor” means a person and/or firm engaged in the business of
buying eggs from producers or other persons on his or her own account and
selling or transferring eggs to other distributors or retailers. A distributor further
means a person or firm engaged in producing eggs from his or her own flock and
marketing any portion of this production on a graded basis.

2.9 "Egg” means the product of the domesticated chicken hen and/or any
other eggs offered for sale for human consumption.

2.10 “Embargo” means a written stop sale order issued by the Commissioner of
Agriculture prohibiting the sale, use of, or transportation of eggs in any manner
until the embargo is released by the Commissioner.

2.11 “General Embargo” means a statewide written stop sale order issued by
the Commissioner of Agriculture prohibiting the sale, use of, or transportation of
eggs in any manner until the embargo is released by the Commissioner.

2.12 “Graded Egg” means an egg which is classified in accordance with the
standards established by the United States Department of Agriculture.

2.13 “Inedible” and “Unfit for Human Food” means eggs described as black
rots, yellow rots, white rots, mixed rots (addled eggs), sour eggs, eggs with
green whites, eggs with stuck yolks, moldy eggs, musty eggs, eggs showing
blood rings, eggs containing embryo chicks (at or beyond the blood ring state),
and any eggs that are adulterated as such term is defined in the Federal Food,
Drug and Cosmetic Act.
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2.14  “Packer” means any person who grades, sizes, candles, and/or packs
eggs for the purpose of resale.

215 “Person” means any individual, partnership, association, business trust,
corporation or any organized group of persons, whether incorporated or not.

2.16 "Possession” means the fact of possession by any person engaged in the
sale of a commodity is prima facie evidence that the commodity is for sale.

2.17 “Processor” means a person who operates a plant for the purpose of
breaking eggs for freezing, drying, or commercial food manufacturing.

2.18  “Producer” means any person owning laying hens who markets eggs.

2.19 "Repack” means packing of previously graded and packed shell eggs for
resale.

220 “Retailer” means a person who sells eggs directly to the consumer.

2.21 “Sell” means to offer for sale, expose for sale, have in possession for sale,
exchange, barter, or trade.

§61-7A-3. Permits and Inspection Fees

3.1. An “Egg Distributor Certificate of Authorization” shall be issued to every
person distributing eggs in West Virginia. Permits shall be issued for each place
of operation and shall not be transferable with respect to persons or locations. In
addition, an inspection fee shall be paid on all shell eggs distributed in West
Virginia. Certificate shall be renewable and shall be posted in a conspicuous
place in holder’s place of business. The Commissioner of Agriculture shall have
the power to revoke or suspend the certificate for failure to comply with the
provisions of this article and shall refuse to issue a certificate to willful violators.

3.2 Application for certificates shall be made on forms supplied by the
Commissioner and provide such information as may be considered necessary by
the Commissioner. Permits shall be applied for at least fifteen (15) days prior to
the expiration of the current permit or within fifteen (15) days of the date that the
person intends to engage in business. The certificate shall expire on the thirtieth
(30™) day of June following date of issue.

3.3 Application for such certificate shall be accompanied by ten dollars
($10.00) which represents the annual permit fee. A penalty of ten dollars
($10.00) shall be added to all certificates that are not applied for or renewed
within this time limit.
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3.4 Aninspection fee of $0.08 per case shall be collected for eggs processed
and/or distributed in West Virginia. Fees will be reported and paid on a quarterly
basis (March, June, September, December). This fee shall be submitted on
forms supplied by the Commissioner and shall be due by the fifteenth(15") day
of the following month. Inspection fees which are due and payable and not
remitted to the commissioner within fifteen (15) days following the due date shall
be assessed a penalty of ten percent (10%) of the amount due, except that
reports with no fees due received fifteen (15) days after the due date shall be
assessed a penalty of ten dollars ($10.00).

3.5  The assessment of a penalty fee shall not prevent the commissioner from
taking other actions as provided in this article.

3.6 Allfees, interest, penalties or other moneys collected by the
Commissioner under the provisions of WV Code, Chapter 19-10A shall be paid
into a special account and be expended upon the order of the Commissioner for
the purpose of the enforcement and administration of this article.

§61-7A-4. Exemptions.

4.1 Any person marketing one hundred fifty (150) dozen or less per week of
his or her own production shall label their cartons with:

4.1.a. Name and address of the responsible person or business
producing and selling the eggs;

4.1.b. Date eggs are packed; and,

4.1.c. The words “Ungraded Eggs” in print of at least five-eighths (5/8)
inch .

4.2 Eggs shall be washed in an acceptable and sanitary method prior to
packing.

4.3  All eggs being transported, stored or displayed for sell shall be maintained
above freezing at forty five degrees Fahrenheit (45°F) or less ambient
temperature.

44  Exempt firms are permitted to pack in marked cartons when the
distributors name, address, expiration date, size and grade are marked out and
replaced with the labeling required for exempt marketing of eggs.

4.5 Cartons shall be clean, free of odor and debris.
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4.6 The term “fresh” may only be used when the eggs meet the minimum
requirements of Grade A or higher according to the standards set forth by the
Commissioner of Agriculture.

4.7  Eggs shall not be below “U. S. Consumer Grade B”.

4.8 Any person marketing one hundred fifty (150) dozen or less per week of
his or her own production shall register with the West Virginia Department of

Agriculture on forms provided by the Commissioner, but shall be exempt from

paying a permit or inspection fee.

§61-7A-5. Prohibited Acts:

5.1. No person, firm or corporation shall sell, traffic in or deliver to the retail or
consuming trade any shell eggs that are:

5.1.a. Loss, inedible, denatured, frozen or leakers;

9.1.b. Not refrigerated above freezing at forty-five degrees (45°F)
Fahrenheit or less ambient temperature.

5.2 All shell eggs that are offered for sale, or exposed for sale shall be
in containers that are clean, unbroken and free from foreign odor.

2.3 No person may offer eggs for sale to consumers below “U.S. Consumer
Grade B.”

5.4  No person may prepare, pack, place, deliver for shipment, deliver for sale,
load ship transport, offer for sale in bulk containers or advertise by sign, placard
or otherwise any eggs for human consumption which are mislabeled or
deceptive.

5.5  No person may distribute eggs without a valid egg distributor's permit.

9.6 No person may use descriptive terminology to describe eggs that have not
been graded and sized according to the standards set forth by the Commissioner
of Agriculture.

5.7 No person may use descriptive terminology such as “fresh” or represent
the same to be “fresh” except eggs that meet the minimum requirements of
Grade A or higher according to the standards set forth by the Commissioner of
Agriculture.

9.8 No person, retailer or distributor shall be permitted to repack eggs.



225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268

§61-7A-6. Embargo Orders

6.1  An embargo may be written when eggs offered or intended for sale are
found to be out of compliance with the provisions of this article. An embargo
shall specify the reason for its issuance and shall detail the character of the
violation.

6.2 Anembargo shall prohibit the sale, use of or transportation of eggs in any
manner until the embargo is released by the Commissioner of Agriculture.

6.3  In order to ensure the quality of eggs in the state, the Commissioner may
at his discretion:

6.3.a. Order a general embargo to a distributor, processor, packer or
retail outlet should eggs being marketed in West Virginia not comply with
the provisions of this article.

6.3.b. Order an Administrative Hearing to determine if the “Egg Distributor
Certificate of Authorization” should be revoked.

§61-7A-7. Labeling Requirements.

7.1. Any container or sub-container in which eggs are marketed shall bear on
the exterior portion of the container, but not be limited to, the following:

7.1.a. The identity of the packer shall be by registry of USDA plant
number or by state permit number or name and address of packer,
distributor or retailer.

7.1.b. The correct grade and size (weight) classification.
7.1.c. The term “Eggs”.

7.1.d. The quantity of eggs per retail unit (i.e.: one dozen, 18 count, etc.)
or dozens per case when packing loose eggs for institutional use or an
accurate statement of the quantity of the contents in terms of numerical
count.

7.1.e. A person may distribute, offer for sale, or sell loose eggs only if that
person places a placard on or near the eggs that plainly and
conspicuously displays their grade, size, name of packer or distributor and
their address. The grade and size may not be abbreviated. The placard
shall be of legible print in block letters not less than three eighths (3/8)
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inch in height. The minimum size of this placard shall be four and one half
by six (4 ¥z x 6) inches.

7.1.f. The words “Keep Refrigerated” shall be marked in a plain and
conspicuous manner on each container or consumer receptacle of shell

eggs.
7.1.g. Use by or expiration date.

7.1.h. Eggs that are packed for breaking plants shall be labeled
according to USDA requirements.

7.2 If eggs are packed in retail breakaway cartons that can be divided by the
consumer or retailer into smaller units for the purpose of selling lesser amounts
of eggs, each half or portion of the container shall contain full information as
required by this section.

§61-7A-8. Standards and Tolerances for Interior and Exterior Shell Egg Quality.

8.1.  The standards for interior and exterior shell egg quality shall be the same
as the United States Standards, Grades and Weight Classes for Shell Eggs, as
revised, and shall provide for origin and destination tolerances as specified.

8.2  These Standards are adopted by reference (Agricultural Marketing
Service, U.S. Department of Agriculture as AMS 56, United States Standards,
Grades, and Weight Classes for Shell Eggs).

§61-7A-9. Advertising

9.1 All eggs advertised or displayed for sale for human food at a given price
shall designate the correct grade and size, and such designation shall also
appear on the exterior of the container in which any such eggs are offered for
sale; the grade and size designations may not be abbreviated.

9.2. Restaurants, hotels, delicatessens and other eating places using eggs
below “A” quality shall be required to display a placard of heavy cardboard of not
less than eight (8) by eleven (11) inches, stating the quality and weight of the
eggs used by the establishment in a location where it can easily be seen by the
customers, or in lieu thereof, place this information on the menu.

9.3  No eggs shall be advertised or labeled as “organic eggs” or “fertile eggs”,
including but not limited to any other claims of unusual interior quality or
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superiority, until a statement of proof is submitted to the Commissioner of
Agriculture and/or an inspection confirms the claim.

§61-7A-10. Egg Handling Facilities, Temperature and Humidity, Sanitation and
Cleaning.

10.1  Any packer or distributor engaged in the assembling, marketing or the
processing of eggs for marketing shall maintain egg handling facilities in a
manner commensurate with laws governing food establishments.

10.2  Maintain the eggs above freezing at forty-five (45°F) degrees Fahrenheit
ambient

temperature or less.

10.3 A relative humidity which will minimize shrinkage.

10.4  Distributors and/or packers shall wash eggs in an acceptable and sanitary
method prior to packing.

10.5 Cartons shall be stored in a clean and sanitary area, free of foreign odor.

10.6 Cartons shall be clean, free of foreign odor and debris.

§61-7A-11. Refrigeration

11.1  All eggs being transported and/or stored at or by a person, distributor,
wholesaler, retailer, restaurant or institution shall be maintained above freezing
at an ambient temperature of forty-five degrees Fahrenheit (45°F) or less.

§61-7A-12. Hearings and Appeals

12.1 Any person aggrieved by any action taken under this article shall be
afforded the opportunity for a hearing before the Commissioner of Agriculture.
The Commissioner may designate a time and place where such hearing may be
held.

§61-7A-13. Powers and Duties of the Commissioner.

13.1 The Commissioner reserves the right to revoke, suspend, rescind or
amend any rules, regulations or standards herein set forth.



