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NOTICE OF AN EMERGENCY RULE

AGENCY:___Health Care Cost Review Authority TITLE NUMRBER:__65
CITE AUTHORITY:_WY Code §16-29B-20(j); 16-29B-8(a)(1)

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NO_A_
[F YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE CF RULE BEING AMENDED:

I? NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: 19

TITLE OF RULE BEING FILED AS AN EMERGENCY: _Review For Automatic

Rate Changes

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING. o )

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Enrolled Committee Substitute for H.B. 2194 became effective March
20, 1991. This bill amended WV Code §16-29B-20(j) by changing the inflation
index utilized by the Health Care Cost Review Authority in reviewing
automatic rate applications. The bilil authorizes the agency to promulgate
a rule which utilizes the Towest rate of inflaticn as estabiished by a
recognized inflation index for either the national or regicnal hospital
industry. L.
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STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESGURCES

Brilding 3, Capitol Complex
Gaston Caperton . Charleston, WV 25305
Governor : :

March 28, 1891

The Honorable Xen Hechler
Secretary of State

State Capitol Complex

Building 1, Suite 157-X
Charlestcn, Wes: Virginia 25305

Re: HCCRA's Rule for Review for Automatic Rate
Changes

Dear Secretary Hechler:

Enclosed please find a proposed legislative rule and emergency rule for
review for automatic rate changes of the Health Care Cost Review Authority.
The rules are identical in subsiance, only the title and effective date differ.
I hereby approve this rule for filing as an emergency rule.

Very truly yours,

Py s

Taunja Willis Miller, Secretary
Department of Health and Human Resources

TWM/jah

Enclosures




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: _ Review For Autcmatic Rate Changes

Type of Rule: _X Legisiative Intergretive Procedural

Agency Health Care Cost Review Authoritiy dgress 100 Dee Drive, Suite 201

Charleston, WV 25311

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease| Current Next Thereafter

Estimated Total Cost
stima otal Ces $ _0- % 0= 3 _0- $-O- $_O_

Personal Services
Current Expense

Repairs and Alterations

Equipment

Other

2. Explanation of above estimates.

No cost to the agency is associated with this rule. The
automatic rate review process is currenily in effect. The
changes in the process impiemented by this rule will have no
Tiscal impact on the agency.

3. Objectives of these rules:

This rule alters the inflation index utilized by the agency
in reviewing automatic rate increase requests.




4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government,
N/R

B. Economic Impact on Political Subdivisions; Specific Industrias;
Specific groups of citizens.

This rule lowers the rate of inflation currently utilized
by small hospitals in automatic rate requests.

c. Economic Iimpact on Citizens/Public at Large.

Small hospitals will no Tonger be permitted to implement
large rate increases automatically.

Date March 25, 1991

Signature of Agency Head or Authorized Representative

7 >
e - ) -
o= 5 )
LAR‘RY\y. F1ZER, Chairman




DATZ: March 25, 19881
0! LEGISLATIVE RULE-MAKING REVIEW COMMITTZE

FROM: Health Care Cost Review Authority

EMERGENCY RULE TITLE: Review For Automatic Rate Changes

. Date ¢f filing: March 25, 1991

2. Statutory authericy for promulgating the emargency

zule:s ¥V Code §16-298-20(3); 16-29B-8(a)(1)

3, Date of Ziling of propeosed legislative rule: llarch 25, 1991

4. Deoas the emergency rule adopt new language or does it
amend or repeal a current legislative rule?

Adopts new language

wn
-

Has the same ©or similar emergency zule pravicusly beaen
filed and expired?

No

6. State, with particularity, those facts and circumstances
which make the emsrgency rule nacessary for the immediate
preservaticn of public peace, health, safety or welfare.

See response to #3




7. If the emergency rule was promulgated in order to comply
with a time limit established by fthe Code or federzl
statute or regulaticn, cite the Code provision, federal
statute or regulation and time limit established therein.

N/A

8. State, with particularity, those facts and circumstances
which make the emergsncy rule necessary to prevent sub-
stantial harm to the public interest.

H.B. 2164 directs the agency to promulgate zn emergency rule to

utilize the lowest rate of inflation when reviewing reguests for

automatic rate chances. Previously the law directed the agency to

utilize a significantly hicher rate of inflation which resulted in

higher increases for certain hospitals.




TITLE 65
EMERGENCY
WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

SERIES 19
Title: REVIEW FOR AUTOMATIC RATE CHANGES
§65-19-1 . General
1.1. Scope - This legislative rule establishes an automatic review

process for hospitals which are licensed for one hundred (100) beds or less and
which are not located in & standard metropolifan statistical area where the rate
of inerease is equal to or less than the lowest rate of inflation as established by a
recognized inflation index for either the national or regional hospital industry as
provided by W. Va. Code §16-29B-20(j). This rule further repeals section 5 of the

"Procedural Rule For Requests for Automatic Rate Changes," §65 C.S.R. 3.

1.2. Authority - W. Va. Code §16-29B-20(j) and §16-29B-8(a)}(1).

1.3. Filing Date - March 25, 1891,

1.4, Effective Date - March 25, 1981.

1.5. This legislative rule repeals and replaces seection 5 of the

"Procedural Rule for Requests For Automatic Rate Changes," §85 C.S.R. 3.




HCCRA
Emer. Rule 16-298 L
Series 19, Sec. 2

§65~19-2 introduection

This legislative rule implements certain of the provisions of Enrolled
Committee Substitute for H. B. 2194 which became effective on March 20, 1931,
That bill amended W. Va. Code 16-29B-20 by amending subsection (j). This
amended subsection authorizes the state agency to_ promulgate rules to develop
an automatie review process for rate increase requests from hospitals licensed
with one hundred {100} beds or less which are not located in a standard
metropolitan statistical area where the rate of inflation is equal to or less than
the lowest rate of inflation as established by a recognized inflation index for

either the national or regional hospital industry.

§65-13-3 - Definitions

As used in this rule, all terms have the same meaning as provided in the
definition section of the Health Care Cost Review Authority Act, West Virginia
Ccde, section three, article twenty-nine-b, chapter sixteen. Definitions of
additional terms are set forth below and whenever those terms are used, the
following definitions apply, except where the context may expressly otherwise

require.

3.1. "Authority" means the West Virginia Health Care Cost Review

Authority.
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HCCRA
Emer. Rule 16-28B
Series 19, Sec. 3

3.2. "DRI" refers to the inflation index for the hospital industry

published by Data Resources/MeGraw Hill.

3.3. "Gross Revenue" means a hospital's gross patient revenue plus all

operating and nonoperating revenues from whatever source.

3.4, "Hospital" means:

3.4.1. A facility subject to licensure as such under the provisions of

West Virginia Code, artiele five-b, chapter sixteen; or

3.4.2. Any acute care facility operated by the state government which
is primarily engaged in providing to inpatients, by or under the supervision of
physieians, diagnostiec and therapeutic services for medical diagnosis, treatment
and care of injured, disabled or sick persons; but, in either event, does not
include state mental health facilities, facilities primarily sngaged in rendering

psychiatrie diagnosis, treatment and care or state long-term ecare faeilities.

3.5. "License" means the license issued by the state department of
health pursuant to West Virginia Code, article five-b, chapter sixteen. The
license is issued for a particular number by type of beds and/or type or services.
The total number of beds specified on the license shall determine the licensed

bed eapacity of the hospital.
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HCCRA :
Emer. Rule 16-29B
Series 19, Sec. 3

3.6. "Standard Metropolitan Statistical Area" means metropolitan
statistical area (MSA) as designated by the U.S. Office of Management and
Budget and the Federal Committee on Metropolitan Statistical Areas. An MSBA
is a geographical designation that represents an integrated social and economie
unit with a large population neeleus. An area qualifies for recognition as an MSA
if there is a city within the area of at least 50,000 population or an urban area of

at least 50,000 with a total metropolitan population of at least 100,000,

$65-19-4 Recuirements

Any hospital which is licensed for one hundred (100) beds or less and is
not located in a standard metropolifan stztistical area which wishes to change or
amend any portion of its previcusly approved schedule of rates in an amount
equal to or less than the rate of inflation as published by Dats

Resources/MeGraw Hill shall do so in accordance with this rule.

4.1, The hospital must file an application, & copy of the proposed
budget approved by the hospital's board, and a copy of its license with the
Authority at least five (5) days prior to the beginning of its fiscal vear. The
application shall be on a form to be provided by the Autherity. A minimum of
three hundred sixty-five {365) days shall have elapsed since the hospital placed

into effect its last rate increase.

Page 4




HCCRA
Emer. Rule 16-29B
Series 13, Sec. 4

4.2, At least Tive (8) days prior to the beginning of its fiscal year and
five (5) days prior to instituting the increase, the hospital must notify the

Authority of its intention tc implement the inerease.

4.3. The hospital must inform the Authority of its inpatient
utilization during the fisecal year prior to the date of the notice and the
anticipated inpatient utilization for the fiscal year affected by the increase.
The hospital shall also inform the Authority of the amount of gross inpatient
revenue it received for the fiscal year prior tc the increase and the amount of
gross inpatient revenue it expeets to recelve during the fiseal year affected by

the increase.

4.4, Within thirty (30) days after implementing the increase in its
gross inpatient revenues per discharge for its non-governmental payors, the
hespital shall file an amendment to its schedule of rates reflecting the effect of

the increase.

4.5. Rate of inflation - The hospital shall determine the applicable

rate of inflaticn for the hespital industry by referring to the most recent
publication of Data Rescurces/MeGraw Hill. The hospital may request the
Authority to provide it with the current Data Rescurces Index (DRI} prior to
filing the application required by section 4.1 of this rule. The DRI shall be

applicable for sixty (60) days from the date of this letter from the Authority
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HCCRA
Emer. Rule 16-28B
Series 19, Sec. 4

notifying the hospital of said figure. The rate of inflation so reported shall not
be adjusted for the inecreasing cosits of technology, nonsupervisory wages,

malpractice premiums, new services, or any other reason.

4.6. Within thirty (30) days of receiving the hospital's sechedule of
rates as required by section 4.4, the Authority shall issue a decision approving or
disapproving the increase put into effect by the hospital. The hospital is not
prohibited from implementing the rate increase during this thirty (30) day
period. The Authority's evaluation will be limited to the rate of inerease for
gross inpatient revenues per discharge for non-governmental payors and will
establish that the inereass is equal to or less than the rate of inflation as
established by the DRI. The determination shall be made upon the faets
presented by the hospital and the records on file with the Authority. The

decision may be treated as a final order.

4.7. Notwithstanding the provisions of section 4.6 of this rule, if the
board subsequently determines that the increase put into effeet by the hospital
actually exceeded the rate approved by the Authority, for whatever reason, the
Authority may institute a review and Investigation of the hospital's rates and
budget and take such action as it deems necessary to establish a new rate
schedule and alse direet a refund to the hospital's patients or a temporary
decrease in the hospital's rates. The decision resulting from any such review and

investigation may be treated as a final order.
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HCCRA
Emer. Rule 16-28B
Series 19, Sec. 4

4.8. This section also applies to any hospital which seeks to increase
or decrease its outpatient revenue or its nonpatient revenues from non-
governmental sources. In addition, if the hospital experiences less inpatient
utilization for the twelve (12) menths following the inerease than it had
anticipated when the automatic rate of inflation inerease was obtained, the
hospital's average rate per discharge shall not later be increased to compensate

for the decline in gross inpatient revenue without permission of the Authority.

4.3, For hospitals which have obtained an automatic rate of inflation
increase, if the hospital actually experiences gross inpatient revenues per
discharge for non-governmental payors in excess of the amount it was allowed,
then the hospital is notified that it may be subject to all of the penalties
provided for by the Aet Including refunds and temporary rate decreases as .
provided for by West Virginia Code, subsections {d} and {e) of section twenty-one,
article twenty-nine-b, chapter sixteen, and also the criminal provisions of West
Virginia Code, section twenty-seven, article twenty-nine-b, chapter sixteen.
Such liability will be determined by reference to those sections and not by these

rules.

4.10. While the automatie rate of inflaticon inerease will be caleulated
upon the actual ayerage revenue per discharge for the hospital's past fiscal year,
the Authority will continue tc moniter the hospital's compliance with the

rs

Autherity's prior orders. Should such moniteoring reveal that the hospital
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HCCRA
Emer. Rule 16-298
Series 19, Sec. 4

exceeded its prior revenue limits, then the Authority will take corrective action
against the hospital as a result of that excess and will also take corrective action
against the rates being charged by the hospital after any automatice rate of

inflation incerease.

§65-19-5 Failure to comply with rules.

Failure by a hospital or an interested party to comply with any
of the requirements of these rules shall subject the hospital cor the interested
party to sanetions ineluding the possibility of denial of all requested relief in an
appropriate case. Failure by a hospital or an interested party to comply with the
time limits set forth in this rule may also, in the discretion of the board, cause
the time limits to be extended and the failing party shall be deemed to have
walved the time periods set forth in the Act and these rules or the board may

impose another appropriate sanetion.

883-19-5. Health care faeility finanecizal diselesurs gect.

Before_any application for a rate increase will be accepted for
review, the hospital must be in compliance with the Health Care Faecility
Financial Disclosure Act, West Virginia Code, § 16-5F-1 et seq. Failure to be in
compliance with the Act shall cause the Authority to refuse to accept the

application or request and to reject it.




HCCRA
Emer. Rule 16-298
Series 19, See. 7 o

§65-19-7 - Additional information.

Should the Authority require additiona! informaticn from a
hospitel or an inferested party, then, In the diseretion of the Authority the
various time limits imposed by this rule shall be iclled until the information is

received by the board.

§65-19-8 Time periods.
3.1 In each instance in this rule where a time period is stated, the

period is intended to be & maximum pericd. In the event a given task is
completed sooner than the stated period by the Authority, 2 hespital or an
interested party, then the next time pericd, if any, shzll begin to elapse upon the

actual completion date.

8.2. Caleulation of time periods - Whenever in this rule the date by
which some action Is directed to be taken or accomplished would fall on a
Saturday, Sunday or a state holiday, then the time for taking or acecomplishing
the action shall be extended to the next day which is not a Saturday, Sunday or a

state holiday.
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HCCRA
Emer. Rule 16-29B
Series 13, Sec. 9

§16-19-9 Decisions and records available.

Decisions and records of the Authority may be inspected in
accordance with West Virginia Code, section three, articie one, chapter twenty-

nine-b and may be copied at a charge of twenty-five cents (3.25} per page,

§16-19-10 Compliance reports.

Every hospital shall file a compliance report for each quarter of
its fiseal year. The compliance report shall be filed within sixty (60) days after
the end of each quarter cof the fiscal year. The information requested for the

compliance report shall be listed on forms to be previded by the Authority.

§18-19-11 Severability

If any provisiens of this ruls or the application thereof to any person or
eireumstance shall be held invalid, such invalidity shall net affect the provisions
or applicaticns of this rule which can be given effeet without the invalid
provisions or application and to this end the provisions of this rule are deeclared

ic be severable.
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KEN HECH LER
Secretary of Shte

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FREROTTE
Exacutive Assistant

Telephone: (304) 345-4000
Corporations: 342-8000

WILLIAM H. HARRINGTON
Chief of Staff

JUDY COOQPER
Directer, Administrative Law

DONALD R. WILKES

STATE OF “rES’I‘ VIRGINIA Directer, Corporations
SECRETARY OF STATE SHEREE COHEN
Special Assistant

Charleston 25305

(Plus ali the volunteer
help we can get)

FRED ¥ THE OFFICE OF
TE JPCRETRRY. QfF STATE
THIS Dk Yi\n%ﬁ_;j 991

ADMINISTRATIVE Lo DWISKUN

May 3, 1991

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF .STATE

AGENCY: EHealth Care Cost Review Authority

RULE: New Rule, Series 19, Review for Automatic Rate Changes -
DATE FILED AS AN EMERGENCY RULE: March 25, 18381 _. '

DECISION NO. 1%-91

Following review under WV Code 29A~3-~15a, it is the decision of the
Secretary of "State that the above emergency rule be approved. A
copy of the complete decision with required findings }s available

from this office. ‘/{:

KEN HECHLER
Secretary of State




KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON

WILLIAM H. HARRINGTON
Chief of Sta#f

JUDY CODPER
Dlrector, Adrrumstrative Law

DONALD R. WILKES

Deputy Sacretary of State STATE OF VVEST V]:RG]:N.IA Dhirectar, Carporations
CATHERINE FRERQTTE SECR_‘E’I‘ARY OF STATE SHEREE COHEN
Executive Assistant - . Special Assistant
Telephone: (204) 345.4000 T Charleston 25305 (Plus all the volunteer
Corporations: 342.8000 oo help we can get)
DECIZSION EMERGENCY RULE DECISION
(ERD 15-21)
AGENCY: Health Care Cost Review Authority
RULE: New Rule, Series 19, Review for Automatic Rate
Review

FILED AS AN EMERGENCY RULE: March 25, 19851

par. 1 The Health Care Cost Review Authority (HCCRA) has filed the
above new rule as an emergency.

par. 2 . West Virginia Cocde 29A-3-15a requires the Secretary of State

to review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adepting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rile; or 3) can show that an emergency exists justifyving the
promulgation of an emergency fule. '

par. 3 Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should ke
disapprecved [(29A-3-15a(a)].

par. 4 (A} Erocedural Compliance: WV Code 292-3-15 permits an
agency to adopt, amend or repeal, withcut hearing, any
legislative rule by filing such rule, along with =
statement of the circumstances constituting the
-emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above twoe required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued ¢r the expiration of the
forty-twe day review periced, whichever is sccner, the
Secretary of State shall rule in faver c¢f procedural
compliance. - .




par.

par.

par.

par.

par.

par.

par.

10

11

iz

HCCRA filed this emergency rule with supporting documents with
the Secretary of State March 25, 1991 and with the LRMRC March
25, 1981, '

t is the determination of the Secretary of State that HCCRA
has complied with the procedural requirements of WV Code 2%a-
3-15 for adoption of an emergency rule. '

{(B) Statutorv Autheority —— WV Code 16-29BR-~B(a) (1) reads in

part: _

(1) Adopt, amend and repeal necessary, appropriate and lawful policy guidelines, rules
and reguiations in accordance with $29A-3-1 of this Code.

It is the determination of the Secretary of State that HCCRAR
has not exceeded its statutory authority in promulgating this
gmergency rule.

(C) Emergency WV Code 28A2-3-15(g) defines "emergency" as

follows: A - '
{g) For the purposes of this section, an emergefw}" éxisis when the promuigation of a
rule is necessary for the immediate preservation of the public peace, health, safery or
welfare or is necessary to comply with a time limitarion established by this code or by
a federal statute or regularion or to prevent substantial harm to the public interest.

There are essentially three classes of emergency breocadly
presented with the above provision: 1) immedizte
preservaticon; 2) time limitation; and 3) substantial hnarm. An
agency need only decument to the satisfaction of the Secretary
of..8tate that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by HCCRA are as
follows:

Enrolled Committee Substitute for HB 2194 became effective
March 20, 1831. This bill amendad WV Code $§16-28B-20(j) by
changing the inflation index utilized by the Health Care Cost
Review Authority in reviewing automatic rate applications.
The bill aunthorizes the agency to promulgate a rule which
utilizes the lowest rate of inflation as established by a
recognized inflation index for either the national or regional
hospital industry. HB 2194 directs the agency to promulgate
an emergency rule to utilize the lowest rate of inflation when
reviewing reguests for automatic rate changes. Previocusly the
law directed the agency to utilize a significantly higher rate
cf inflation which resulted in higher increases for certain
hospitals.




par.

par.

13

It is the determinaticn of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in $§2%R-3-15(g). . . "prevent substantial harm to
public interest.”

This decision shall be cited as Emergency Rule Decision 19-51
or ERD 1%-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Health Care Cost Review Authority, the Attorney General
and the Lagislative Rule Making Review Commission.

f,f

— e Eéq&£££~/
KEN HECHLER

Secretary of 3tate

SILED IN THE OFFICE OF
THE SECRETARY OF STATE

motered . g oure NGo 3, 00
ADMUNSIRATIVE LAW DIVISION




