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TITLE 65
LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY
SERIES 16
EXEMPTION FOR SHARED SERVICES
'65-16-1.  General.
1.1.  Scope. -- This legislation rule establishes an exemption from certificate of need review for certain shared services between two (2) or more acute care facilities when the shared services can reasonably be mobile as provided by W. Va. Code '16-2D-4(f).  This rule further repeals section five (5) of "Exemptions from Certificate of Need Review," '65 C.S.R. 11 (1988).

1.2.  Authority. -- W. Va. Code '16-2D-4(f) and '16-2D-8.

1.3.  Filing Date. -- April 10, 1992.

1.4.  Effective Date. -- April 10, 1992.

1.5.  This legislative rule repeals and replaces section five (5) of the "Exemptions from Certificate of Need Review," '65 C.S.R. 11 (1988).

'65-16-2.  Definitions.
As used in this legislative rule, all terms that are defined in the Act at section 2 thereof have those same meanings which are in some cases further clarified herein.  All terms not defined in the Act have the following meanings unless the context expressly requires otherwise.

2.1.  "Act" means the certificate of need act, W. Va. Code '16-2D-1 et seq.

2.2.  "Board" means the West Virginia Health Care Cost Review Authority which is designated to administer the certificate of need program by W. Va. Code '16-29B-11.

2.3.  "Verification" means a statement made under oath before a notary public that the information is knowingly provided and is true and correct.

'65-16-3.  Exemption Criteria.
3.1.  Any acute care facility otherwise subject to the certificate of need program may obtain an exemption from certificate of need review for shared services between two (2) or more acute care facilities.  The shared services must be those provided by major medical equipment and through existing technology can reasonably be made mobile.  The major medical equipment which is eligible for this exemption is magnetic reasonance imaging (MRI) devices, lithotripters and computerized tomography (CT) scanners.  On an annual basis the board shall review existing technologies to determine if other major medical equipment should be included in this exemption.  Qualification for an exemption under this rule does not constitute a waiver or exemption from certificate of need review for the offering of magnetic reasonance imaging, lithotripsy or CT services by the acute care facility if these services are provided by major medical equipment which is not mobile and is not shared with another acute care facility.

3.2.  To qualify as a "shared service," the equipment must be on site at each acute care facility at least four (4) days per month.  This requirement may be waived by the board if three (3) or more acute care facilities share the equipment.

3.3.  This exemption is limited to one piece of major medical equipment per shared service.  An acute care facility may obtain only one exemption for each shared service permitted under this rule.

3.4.  This exemption is not available if the shared services mobile unit is less cost effective than a fixed unit.  The board shall determine cost effectiveness based upon patient charges.

3.5.  This exemption is not available if any non-acute care facility or entity will utilize the major medical equipment for the provision of health services to that facility's or entity's patients.  The equipment may be owned by a non-acute care facility or entity, which in turn contracts, leases, or rents it exclusively for use by acute care facilities.

'65-16-4.  Exemption Procedure.
4.1.  Each acute care facility seeking an exemption pursuant to this rule, must file with the board a letter of intent at least fifteen (15) days before the submission of the application.  The letter of intent shall contain sufficient information to advise the board of the nature of the exemption sought and outline the grounds for such exemption.

4.2.  Upon receipt of the letter of intent, the board shall publish a notice in the Saturday Charleston newspapers and the State Register.  The notice shall identify the legal entity seeking an exemption, the type of exemption requested, and a description of the proposal.  The notice shall also state the rights of affected parties to a hearing.

4.3.  In order to obtain the exemption, each acute care facility must file an application with the board no sooner than the fifteenth day or later than the thirtieth day following the filing of the letter of intent.  The application shall identify the hospitals and all other entities involved in the proposal, identify the equipment to be acquired and the services to be provided, the fair market value of the equipment to be provided, the capital expenditures to be made by each hospital,  each hospital's annual operating expenses for each of the first three (3) years of operation of the shared services, the proposed schedule for the equipment's use at each hospital, a complete list of all persons and/or entities with an ownership interest in the equipment and a complete list of all persons with an ownership interest in the entity which owns the equipment, a complete list of all physicians with admitting privileges at the facility, and the proposed charges to the patient for the service.  The application shall contain a verification signed by the chief executive officer and the person or persons who prepared the application.

4.4.  Upon receipt of the application, the board shall determine within fifteen (15) days whether or not the application is complete.  If the application is not complete, the board may request additional information.  Upon receipt of that additional information, the board has fifteen (15) days within which to determine if the application is complete.  Upon determining that the application is complete and after the date has passed in which an affected person may request a hearing, the board shall publish a notice in the Saturday Charleston newspapers, the State Register, and a newspaper of general circulation within the area of the facility.  The notice shall identify the applicants, shall describe the proposal, and shall, if a hearing on the exemption has been requested, state the time, place, and date of the hearing.

4.5.  If a hearing has not been requested, then following the publication of the notice in the Saturday Charleston newspapers and the State Register and a newspaper of general circulation within the area of the facility, the board shall within ten (10) days issue a written decision on the application which decision is a final decision.  The board shall publish notice of the decision in the Saturday Charleston newspapers, the State Register and a newspaper of general circulation within the area of the facility.  The applicant shall not acquire or contract for the major medical equipment until after entry of a final decision by the board.

4.6.  If a hearing has been requested by an affected party, the board shall follow the provisions of subsections 5.1, 5.2 and 5.3 of this legislative rule.

4.7.  In order to be effective, the request for a hearing must be from an affected party and must be filed in writing with the board within ten (10) days of the publication of the notice in the Saturday Charleston newspapers as required by subsection 4.2.

'65-16-5.  Requests For Hearings.
5.1.  If an affected person requests a hearing, the board shall terminate the exemption review period.  The board or its designee shall hold a hearing within thirty (30) days of the request for a hearing unless the board sets a later date upon a showing of good cause.

5.2.  The board or its designee may conduct a prehearing conference in accordance with Rule 16 of the West Virginia Rules of Civil Procedure.  If an order is first obtained from the board or a hearing examiner appointed by it, the parties may engage in discovery as provided by the West Virginia Rules of Civil Procedure; except that the scope of discovery is limited to relevant and admissible evidence.

5.3.  At the conclusion of the hearing, the parties may submit proposed findings of fact, conclusions of law, and legal briefs.  The board has ten (10) days from the receipt of those items or the closure of the record if those items are not tendered to make its determination in writing.

5.4.  A written decision made pursuant to subsection 5.3 is a final decision.  The board shall publish notice of the decision in the Saturday Charleston newspapers and the State Register.  The applicant shall not acquire or contract for the major medical equipment until after entry of a final decision by the board.
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