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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Financial Disclosure Fule

Type of Rule: X Legislative Interpretive

Health Care Cost

Procedural

Suite 201, 100 Dee Drive

Agency _ Review Authority Address
Charlesten, WV 25311
ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease| Current Next Thereafter
Estimated Total Cost $ _o- $ _o- $ _o- $ o % _o-

Fersonal Services‘
Current Expense
Repairs and Alterations
Equipment

QOther

2. Explanation of abowve estimates,

The program formally implemented by this rule has been operating since
1679. Yo new significant duties are immosed on the agency or the covered

facilities by this rule.

3. Objectives ¢f these rules:

To formally implement the provisicns of the Health Care Tacility Financial
Disclosure Act, W. Va. Code, § 16-5F-1 et seq., by specifying the materials to
be filed, the time period for doing sc, and the penalties for failure to file.




4. Explanation of Overa!l Economic impact of Proposed Rule.

A, Economic Impact on State Government.

None.

B. Economic impact on Political Subdivisiens; Specific Industries;
Specific groups of citizens.
Mo mew impact. The act has been in place and cperating since
1979. Total cost for complying with the act averages about $3,000.00.

C. Econcmic !mpact on Citizens/Public at Large.
The citizens/public will benefit in making

“economic impact. ’
g eal ders by svailing themselves of this

their own choice of health care provi
data.

Date Sentenber 19, 1988

Signature of Agency Head or Authorized Representative
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DATE : Septerber 19, 1988

TO:

1rop
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE FILED

FROM: West Virginia Health Care Cost Review Authorithoc SEP 1S Fif 20 00

LEGISLATIVE RULE TITLE: N
1.

AU M .
BECAEIANY BF 372

and § 168=29B-8(=) & =16(a).

a. Date filed in State Register with Notice of Hearing:

Tialsr TQ, 1G58

k. What other notice, including advertising, did you

give of the hearing?

Publication in agency newsletter.

Copies sent to hospitel trade association and tc nursing home

trade association.

c. Date of hearing (s): Senterber 1, 1988

d. Attach list of persons who appeared at hearing, comments
received, amendments, reascons for amendments,

Attached % No comments received
e¢. Date you filed in State Register the agency approved
+ proposed Legislative Rule following public hearing:
(be exact)

Septenber 19, 1988

f. Name and phone number of agency person to contact
for additional information:

Jotm E. Kozak, General Counsel

343-3701 :




If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence anéd a general
descripticn of the issues to be decided.

Nor amnlioshle

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

d. Attach findings and detérminations and reasens:

Attached
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WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY
CHAPTER §16-5F

SERIES XIII

Title: FINANCIAL DISCLOSURE RULE
§ 65-13-1., General.
1.1. Scope - This legislative rule implements the provisions of the

Health Care Faeility Financial Diselosure Acet (hereinafter referred to as "the
Act"), West Virginia Code, § 16-5F-1 et seq. Pursuant to the provisions of West
Virginia Code, §16-298-16(a}, the board of the Health Care Cost Review
Authority replaced the Director of the Department of Health for the
administration of the Act.

1.2. Authority. - West Virginia Code, § 16-5F-3(a), § 16-29B-8(a), and

-16{a).

1.3. Filing Date. -

1.4, Effective Date. - ) -
§ 65-13-2. Introduction.

2.1. "The purpose of this rule is to formally implement the provisions
of the Act. Heretofore, the board and before it the Department of Health

implemented the Act with a set of informal guidelines. This rule is intended to




HCCRA .
Leg. Rule, 16-5F
Serieg XIII, Sec, 2

bring the prograrﬁ into conformity with the provisions of West Virginia Code,
S 29A-3-1 et seq.

2.2. It is not the purpose of this rule to replace, modify, amend, or
limit in any fashion th-e programs imp_lemented by the board under the provisions
of West Virginia Code, § 16-29B8~17 & -18 (Uniform Reporting System and Annual
Wage and Salary Survey), § 16-29B-22 ("Legislative Rules To Implement
Utilization And Quality Assurance Program - Phase 1", 65 C.S.R. 4 (1985)), or
West Virginia Code, § 16-29B-10(b) (Professional Services Vendor Contracts).
Those programs shall continue until they are specificslly amended elsewhere,
However, to some extent the present rule requires the submission of the same or
similar information. Because the definition of "covered facility" under the Act
includes a "hospital" as that term is defined at West Virginia Code, § 16-29B-
3(e), certain provisions of this rule will duplicate the other filing requirements.
In no event shall this- rule be construed as requiring duplieate filings from any
such "hospital." A single filing containing all of the required information shall be

sufficient for the purpose of both statutes.
§ 65-13-3. Definitions.

3.1. The term "the Act" means the Health Care Facility Finaneial

Disclosure Act, West Virginia Code, § 16-5F-1 et seq.
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Leg. Rule, 16-5F _
Series XIII, See. 3

3.2.  The term "annual report" means an annusl financial report for
the covered faeility's fiseal year prepared by ah aceountant or the covered
faeility's auditor.

3.3. The term "the board" means the three-member body created by
West Virginia Code, § 18-29B-5, and which is designated to administer the
programs under the Act. -

3.4. The term "coverec_l facility" means any hospital or other health
care faecility with fifteen or more inpatiéﬁt beds, whether publicly owmned,
operated for profit or operated as a not for profit facility and whether licensed,
or unlicensed, but does not inelude personal care homes as the same are defined
at West Virginia Code, § 16-5C-2. The term does include any facility whieh
provides either skilled nursing care or intermediate nursing c¢are, or both.

3.5, The term "hospital" means any health care facility licensed as
sueh under the provisions of West Virginia Code, § 16-5B-1, and any other zcute
care faeility operated by the state government which is primarily engaged in
providing to inpatients, by or under the supervision of physieians, diagnostic and
therapeutic services for medical diagnosis, treatment and eare of injured,
disabled or sick persons; but, does not include any federally owned or operated
facility or state owned or operated mental health facilities or state ownad or
“‘operated long-term care faeilities. The term does ineclude speciality hospitals
sueh as, but not limited to, acute care psychiatric and rehabilitation hospitals.

3.8. The term "rates" means all rates, Tees, or charges imposed by

any covered faecility for health care serviceas.
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3.7. The term "records" includes accounts, books, charts, contracts,
documents, files, maps, papers, profiles, reports, annual and ctherwise,

schedules, and any other fiscal data, however, recorded or stored.

5 65-13-4. Newspaper Advertisements.

4.1. Every covered facility shall cause fo be published as a Class I
legal advertisement, pursuant to West Virginia Code, § 59-3-2, in a qualified
daily newspaper published within the county within which the covered facility is
located, an annual report prepared by the covered faecility's auditor or an
independent aeccountani. The annual report shall confain only those items
specified in section 4.5 of this rule and prepared in accordance with generally
accepted accounting principles.

4.2, If no daily newspaper Is published within the county, then the
covered facility shall select a qualified neﬁspaper which is published outgide the
eounty but which has the widest circulation within the covered facility's county.

4.3, The newspaper advertisement must be published within one
hundred and twenty (120) days after the end of each covered facility's fiscal
year. TUpon a showing of gocd cause, the board may grant an extension of this
time pericd. A copy of the advertisement must be filed with the board within
thirty (30) days of its publication.

4.4. The annual report shall pertain to the individual covered faecility;

that is, if the covered faeility is a division or a subsidiery of another entity

Page 4




HCCRA
Leg. Rule, 18-5F
Series XIII, Sec. 4

which owns or operates other covered facilities, then the annual report shall
apply to the division or subsidiary and shall not pertain to the aggregate of the
coverad facilities of the other entity.

4.5, The annual report shall contaln 2 complete statement of the
following:

4.5.1. DBalance sheet,

4,5.2. Income statement.

4,5.3. Statement of changes in finaneial position.

4.5.4. A statement of ownership for persons owning more than five
percent (5%) of the capital stock outstanding and the dividends paid thereon, if
any, and to wﬁom paid for‘the per-ioa —feported unless the covered faecility is duly
registered on the New York stoﬂck exchange, American stoek exchange, any
regional stock exchange, or its stock is tréded actively over the counter. Also,
the report shall state in every instance without limitation the complete
ownership of a hospital (however it may be structured) where that ownership is,
in whole or in part, by another entity which is not a natural person.

4.5.5. A prominent notice that the details concerning the contents of
the advertisement, together with the other reports, statements and schedules
required to be filed with the beard shall be available for publie inspection and
copying at the board's office.

4.8. Under the provisions of West Virginia Code, § 59-3-2, a Class [
legal advertisement must be published in only one newspaper and need not be

published in two (2} newspapers of opposite politiecs. In selecting the newspaper
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within which to publish its annual report, the covered facility sheil select the one
of widest, daily circulation in its county.
4.7. Further, West Virginia Code, § 59-3-2, also prohibits the use of a

Sunday edition of any newspaper.

§ 65-13-5. Non-Hospital Covered Facilities.

5.1. In addition to the ne;vspaper advertisement that must be
published pursuant to seetion 4 of this rule, each covered faecility that is not a
hospital (either in whole or in part) shall file with the board annual reports,
records, and other information. Except where another time period is stated, all
such annual reports, records, and -other information shall be filed with the board

by the faeility within one hundred and twenty (120) days after the end of the

faeility's fiscal year; except that, upon a showing of good cause, the board may

grant an extension of that time period as well as any other time period stated
therein.

5.2. The facility shall file an annual, audited rfinanciai report In its
entirety as prepared and presented by the faciliity's auditor or independent
accountant together with all accompanying notes, schedules, and documents as
required by the American Institute of Certified Public Accountant's (AICPA)
audit guides. In the event that an audited finanecial report is not prepared by the
Taeility, the facility shall submit the following:

5.2.1. A statement of revenue and expenses.

5.2.2. A statement of changes in finaneial position.
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5.2.3. A balance sheet.

5.3. The ennual, audited (finaneial report (or the substituted
documents specified in subseeticn 5.2.1 ef al.) shall pertain to the individual
Taeility; that is, if the facili-ty is é division or g subsidiary of another entity
which owns or operates other covered faeilities, then the annual, audited
finanecial report {or its substitute) shall apply to the division or subsidiary and
shall not pertain to the aggregate of the facilities of the other entity.

5.4, The faeility shall file a statement of the total finanecial needs of
the faeility and the resources that are available or are expected to become
available to meet such needs. The faecility shall file its approved budget and its
annual capital expenditures budget for the forthecoming fiscal year. The formats
for the budgets may be that customarily used by the facility for its own internal
purposes; .except that, at a minimum the budget must state the projected patient
revenue and expenses by individual cost center and the details of other
anticipated revenues and expenses.

5.5 The faeility shall file a statement of services available and of
services rendered by completing and returning to the board a copy of its Annual
Report of Nursing Homes within thirty (30) days of its receipt of the blank form.

5.6.  The facility shall file a complete schedule of its then current
rates for all patient services provided by the faecility at the close of its fiscal
year. . 7 _

5.7. If the faeility is certified under the federsl medicare or

medicaid programs, the facility shall file a complete copy of all cost reports that
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are submitted by it to the medicare intermediaries and fo the medicaid state
agency. If such a cost report is not prepared, then the faci}ity shall file g
complete sechedule of eosts allocated to each category of costs, in accordance
with the standards of the state medicaid office.

5.8. The faeility shall file a statément of all charges, fees, or salaries
{whether in cash or other species) for goods or services rendered to the facility
together with the name and address of the entity which rendered the goods or
services for the period repofted which exceeds the sum or the equivalent of
fifty-five thousand ($55,000.00) dollars. This requirement does not apply to
payments made or due as a result of a patient's stay at the facility.

5.9. The facility shall file a statement of all charges, fees, or other
sums (whether in eash or other species) collected by the faeility and the name
and address from whom collected for or on the aceount of any person, firm,
partnerskip, corperation, or other entity, however siructured, which shail exceed
the sum of or the equivalent of fifty-five thousand ($55,000.00) dollars during the
period reported. This requirement does not apply to payments made or due as a
result of a patient's stay at the facility.

5.10. If specifically requested by the board, a facility shall file a trial
balance for the pericd reported which request shall allow the facility at least
fifteen (15) days to respond.

5.11. If the facility or its parent entity must file a form 10K with the

federal Securities and Exchange Commission, then the facility shall file a copy
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of that form 10K with the board on an annual basis and within fifteen'(15) days
of the filing of the form with the federal agency.

5.12. Any data or material that is furnished to the board pursuant to
the provisions of section 5.7 of this rule need not be separately refiled by the

faeility,

§ 65-13-6. Covered Facilities That Are Hospitals.

8.1. In addition to the newspaper advertisements that must be
published pursuant to section 4 of this rule, each covered facility that is a
hospital (including those hospitals that have distinet part units sueh as skilled
nursing care, intermediate nursing care, psychiatrie, or rehabilitation care) shall
file with the beard annual reports, records, and other information. Except where
another time period is stated, all sueh annual reports, records, and other
information shall te filed with the board by the faecility within one hundred and
twenty (120} days after the end of the facility's fiscal year; except that, upon a
showing of good cause, the board may grant an extension of that time period as
well as any other time period stated hersin.

8.2. The facility shall file an annusl, audited finaneial report in its
entirety as prepared and presented by the faeility's auditor or independent
accountant together with all accompanying notes, schedules, and documents as

required by the American Institute of Certified Public Accountant's (AICPA)
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audit guides. 'In the event that an audited finanecial report is not prepared by the
faeility, the faeility shall submit the following:

68.2.1. An income statement.

8.2.2. A statement of changes in finaneial position.

6.2.3. A balance sheet,

6.3. The annual, audited financial report (or the substituted
documents specified in subsection 6.2.1 et al.) shall pertain to the individual
faeility; that is, if the faeility is & division or a subsidiary of another entity
which owns or operates other covered facilities, then the annual, audited
financial report (or its substitute) shall apply to the divisicn or subsidiary and
shall not pertain t{o the aggregate of the faeilities jof the other entity. It is noted
that this section does not encompass situations such as that of Charleston Ares
Medical Center which operates several divisions under one corporate umbrella
and which are located within one city.

8.4, The facility shall file a statement of the total finaneial needs of
the faeility and the resources that are availlable or are expected to become
available to meet such needs. The facility shall file its approved budget and its
annual capital expenditures budget for the fortheoming fiseal year at least thirty
(30) days prior to the start of that fiseal year; provided that, upon a showing of
good cause, the board may change that time period. The formats for the budgets
may be that customarily used by the faeility for its own internal purposes;

except that, at & minimum the budget must state the projected patient revenue
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and expenses by individual cost center and the details of anticipated other
operating and non-operating revenues and expenses.

6.5, The faecility shail file a statement of services available and of
services rendered by completing and returning to the board a copy of its annual
survey report for the American Hospital Assoeciation within fifteen (15} days of
its tendering the report to that Assoeiation.

8.6, The faecility shall file a complete schedule of its then current
rates for all patient services provided by the faeility at the close of its fiscal
year.

6.7. If the facility is certified under the federal medicare or
medicaid programs, the facility shall file a complete ecopy of all cost reports that
are submitted by it to the medicare intermediaries and to the medicaid state
‘agency. If such a cost report is not prepared, then the facility shall file a
complete schedule of costs allocated to each category of costs, in accordance
with the standards of the state medicaid office.

6.8. The facility shall file a statement of all charges, fees, or salaries
(whether in cash or other species) for goods or services rendered to the faecility
together with the name and address of the entity which rendered the goods or
services for the period reported whieh exceeds the sum or the equivalent of
fifty-five-thousand ($55,000.00) dolars. This requirement does not apply to
payments made or due as a result of a patient's stay at the facility.

8.9. The facility shall file a statement of all charges, fees, or other

sums (whether in cash or other species) collected by the facility and the name
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and address from whom collected for or on the account of any person, firm,
partnership, corporation, or other entit;. however structural, which shall exceed
the sum of or the equivalent of fifty-five thousand ($55,000.00) dollars during the
period reported. This requirement does niot apply to payments made or due as a
result of a2 patient's stay at the faeility.

6.10. A irial balance for the period reported.

8.11. If the facility or its parent entity must file a form 10K with the
federal Securities ané Exchange Commission, then the faeility shail file a copy
of that form 10K with the board on an annual basis and within fifteen (15) days
of the filing of the form with the federal agenecy.

6.12. If the facility (which is a hospital for the purpose of this rule) is
not subject to the provisions of the Health Care Cost Review Authority Aect,
West Virginia Code, § 16-29B-1 et seq., and the rules promulgated thereunder,
then the facility shall also make the following filings. An example of such a
facility is a free-standing, rehabilitation hospital.

8,12.1. A copy of the Health Care Cost Review Authority Finaneisal
Report {otherwise known as the Uniform Reporting System) heretofore adopted
pursuant to West Virginia Code, § 16-29B~17,

68.12.2. Copies of any contraet that the facility enters into with any
individual or group of health care providers for the provision of inpatient or
outpatient services together with a schedule of rates to be charged by the health

care providers for their services under the coniraet or charged by the hospital
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for those services by the providers; except that, simple admitting privileges to
the faecility shall not be construed as being such a contract.

6.12.3, A complete copy of the Uniform Bill-82 (UB-82) data for each
and every one of its inpatients ineluding those that are incurred by the federal
medicare and medicaid programs. If the board obtains another source for some
of the data, then the board may excuse the faeility of providing that portion.
The UB-82 data must be submitted to the board (or its agent} on Industry
Standard 1500 BPI tape or upon Wang format fape or upon similar computer tape
format. If the board later chooses to specify some other format for the data, it
shall issue an appropriate procedursal rule specifying that format. Hard copies of
the UB-82 data are not to be submitted without the prior approval of the board.
[t is especially directed that the board and any of its officers, employees or
agents selected by it to store and manipulate the data shall maintain the
confidentiality of all personal medical information personally identifiable to a
purchaser, The facilities shall submit and the board's agent shall colleet sueh
confidential data from the UB-82 forms. Reference shall be made to the
"Legislative Rules Tc¢ Implement Utilization Review And Quality Assurance
Program - Phase 1," 65 C.S.R. 4 (1985), and its successor rules in the application
of this subsection 8.12.4 of this rule.

6.12.4. The provisions of this seetion 6.12 and its subparts are expressly
based upon the provisions of West Virginia Code, § 16-5F-3(a)(2) & (3) and § 16-

5F-4(b)(8).
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8.13. Any data or material that is furnished to the board pursuant to

the provisions of section 6.7 of this rule need not be separately refiled by the

faecility.

§ 65-13-7. Additional Information.

7.1. Whenever further fiseal information is deemed by the board to
be necessary to verify the accuracy of any information set forth in any
statement, schedule, or report filed by a cofered facility under the provision of |
the Act or of this rule, the board shall require the production of any records
necessary to verify such informatién. . | 7

7.2, From time %o time, the board may engage in or carry-out
analyses and studies relating to heslth care costs, the finanecial status of any
covered faecility or any other appropriate related matters, and make
determinations of whether, in its opinion, the rates charged by a covered faeility
are economically justified.

7.3, Upon at Ieast- ten (10) days notice to the covered f‘acility, the
board may specify that the facility supply it with other reports of the costs
incurred in rendering services or the board may require the filing of fiscal
information by a faecility relating té any matter affecting the cost o-f health care

services in this state.
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§ 65-13-8. Hearings - Pursuant to the provisions of West Virginia Code,
§ 16-29B-8(2)(2) and -12, the board may conduct a hearing as part of any

investigation it undertakes under the Act or this rule.

8§ 85-13-9. Coenfidentiality - The board, its eofficers, employees, and agents

shall maintain the confidentiality of any and all medical or individual
information personally identifiable to a patient or a consumer of health serviees,

whether directly or indirectly.

§ 65-13-10. Public Acecess To Information - AIl reports, statements, and

schedules filed with the board under the Aet or this rule (with the exceptions
stated in subsection 6.12.3 and seection 9) shall be open to public inspection and
shall be available for examination during regular business hours off rthe board.
Copies of such reports, statements, and schedules shall be made available o the
publie upon request and the board may charge its reasonable and customary fees

in making copies of such reports.

§ §5-13-11. Injunctions - Whenever it appears that any covered faeility,
required to file or publish such reports, statements, and schedules as are required
by the Aet or this rule, has failed to file or publish sueh items, the boafd's
general counsel or the office of the atterney general, ﬁpon the direction or
request of the board, may apply in the name of the state to, and the ecireuit court

of the county in which such covered facility is located shall have jurisdietion for
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the granting of a mandatery injunction to compel compliance with the provisions

of the Aect or of this rule.

§ 65-13-12. Penalties For Failure To Comply - Every covered faecility failing

to make and transmit to the board any of the reports required by law or failing
to pubiish or distribute the reports a&s so required, shall forthwith be notified by
the board by use of the certified United States mail, return receipt requested,
and if sueh failure continues for ten days after receipt of said notice, such
delinquent faecility shall be subjeet to a penalty of one thousand dollars for each
day thereafter that sueh failure continues, such penalty to be recoverad by the
board through the attorney general or its general counsel in a elvil action and
paid into the state treasury to the account of the general fund. Review of any
final judgment or order of the circuit court shall be by appeal to the West

Virginia Supreme Court of Appeals,.

§ 65-13-13. Severability - If any provision or provisions of this rule or the
application thereof to any entity or circumstance shall be held invalid, such
invalidity shall not affect the provisions or applications of this rule which can be
given effect without the invalid provision or provisions or application and to this

end the provision of this ruie are declared to be severable,

Page 186




Arch A, Moore, Jr. Walter J. Dale

Governor HEALTH CARE COST REVIEW AUTHORITY Chairman

Board Members
Larry C, Fizer
Don M., Keesling

MEMORANDUM

Tb: Legislative Rule-Making Review Committee
FROM: West Virginia Health Care Cost Review Authority
RE: Brief Summary of Proposed Legislative Rule: Finaneial Diselosure
Rule; and Statement of Circumstances Requiring The Rule

The West Virginia Health Care Faeility Finaneial Disclosure Act, West
Virginia Code, § 16-5F-1 et seq., wes enacted in 1979 for the purpose of
requiring covered facilities to "make a public disclosure of their finaneial
position and to bring about a review as fo the reasonaﬁleness of the costs of
health care services." d., at section 1. The faecilities affected by the act are
the state's nursing homes and hospitals. Following the enactment, the Director
of the Departmeﬁt of Health issued a set of "Guidelines" for the implementation
of the act. Although never promulgated as a regulation or rule, in effeet, the
"Guidelines" were regulations. From 1979 until the summer of 1988, the covered
facilities complied with the aet and the "Guidelines" without significant
problems. However, in the summer of 1988, a number of nursing homes indicated
that in the absence of lawful regulations or rules, they would not comply with
the full requirements of the aet. Hence, it Is now necessary to issue the
proposed rule to reetify this problem and to keep the program funetioning.
Pursuznt to West Virginia Code, § 16-29B-16(a), 1983 the Authority replaced the

director of the Department of Health as administrator of this program.

100 Dasa Drive Charleston, West Virginia 25311 Telephone: (304) 343-3701




The proposed rule largely repeatsr the language of the aect itself.
Additionally, guidanee Is given regarding the publication of a finaneial report in
the facilities' local areas by means of ailegal advertisement. The rule also
details the various types of financial reports and documents that must be filed
with the agency and states when the varicus items must be filed. In addition to
the items provided for by the act, the rule utilizes the authority given to the
ageney under section 3(2)(2) and requires the hospitals to file their yearly trial
balances. The nursing homes are only required to file trial balances if
specifically requested by the agency to do so. Moreover, both types of faecilities
are required to file copies of their Forms 10K from the federal Securities and
Exchange Commission if they have a parent company and if the parent is
required to file that form. Thus, both new filing requirements concern copies of
items that are already being required of the faeility by other authorities and are
not {tems that will have to be preparad espeeially for this rule.

Finally, the rule addresses hospitals, sueh as rehabilitation facilities, that
are covered by this act but whieh do not make filings- under the West Virginia
Health Care Cost Review Autho-rity Act, West Virginia Code, § 16-29B-1 et seq.
The rule requires such hospitals to file additional financial documents so that
they will be filing all of the same items that other hospitals are required to do

under the HCCRA Act. See Section 6.12 of the proposed rules.
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Arch A. Moors, Jr. STATE OFT VIRGINIA Waltsr_J. Dale
Sovermar HEALTH CARE COST REVIEW AUTHORITY Chairman

Board Membars
Larry C. Fizer
Don M. Keesling

MEMORANDUM

TO: Legislative Rule-Making Review Committee

FROM: West Virginia Hesalth Care Cost Review Authority

RE: Amendments and Reasons For Amendments To Proposed
Legislative Rule: Finanecial Diselosure Rule

The proposed legislative rule concerns the West Virginia Health Care
Facility Finaneial Diselosure Act, West Virginia Code, § 16-5F-1 et seq. This
memorandum will address the written and oral comments macde regarding the
proposed rule and will explain the reasons for accepting some of the suggestions
and for rejecting others. Consequent changes in the language of the proposed
rule will also be addressed.

(1) . Both the West Virginia Health Care Association, Ine., by its
Executive Viece President, Edwin J. Foss, and the Glenwood Park United
Methodist Home, Ine., by its President, Daniel W. Farley, commented upon
section 5.4 of the proposed rule. Section 5.4 requires nursing homes to file a
"budget and annual eapital expenditures budget for the forthcoming fisecal year
at least thirty (30) days prior to the start of that fiseal year." Both commentors
note that nursing homes ordinarily do not complete their budgets until well after
the start of their fisecal years due to problems associated with the state's
medicaid program. Both suggest that this filing date be delayed.

The ageney agrees to the ecomment and will change the filing date to 120
days after the start of the fiseal year which will be the same date as in most of

the other requirements.
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(2) The West Virginia Chapter of the Healthcare Financial Management
Association (HFMA) by its President, Ronald D. Anspaugh, filed a written
comment and also submitted oral comments to the agency's staff. HFMA
suggests that sections 6.8 and 6.9 be amended to maxe clear that neither section
applies to insurance or other third-party payments and patient payments.
Section 6.8 and 6.9 concern the identification of parties who do business with the
hospital in excess of $55,000.00 per year as is required by section 4(b}{5) of the
act. The agency agrees that the act does not intend this requirement to apply to
insurance or other third-pa;-ty payments or other patient payments. Thus, these
sections will be amended to refleet that intention. Similar changes will be made
to sections 5.8 and 5.9 of the propesed rule since those sections complement for
nursing homes sections 6.8 and 6.9 which apply to hospitals.

HFMA 2lso suggests that the $55,000.00 limit used by seections 6.8 and 6.9
(as well as by seection 5.8 and 5.9) be adjusted for inflation. The ageney must
rejeet this request since the act does not grant the ageney either the power or
diseretion to make such adjustments.

HFMA suggests that section 7.2 of the proposed rule be deleted because
the agency's rate setting methodology already addresses whether or not a
hospital's rate structure is economically justified. The ageney must reject this
suggestion, Initially, the agency notes that section 7.2 of the proposed rule
merely repeats the language of seetion 4(f) of the aect., Thus, no new or
additional power or duty is being ereated by this section. The ageney believes
that this proposed rule should state the full requirements of the aet and should
not state only some items and, thus, force a coneerned person to have to search
out both the rule and the act. By reading the rule, such g concerned person will

have all requirements of the program before him or her in one place. In addition,
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the agency notes that section 7.2 of the pro?osed rule also applies to nursing
homes which are not covered by the agency's hospital rate setting program.

HFMA also eommented on section 4.1 of the proposed rule. This section
concerns the reguirement of section 4{a) of the act that a cévered facility
publish as a legsal advertisement an annual financial report. Specifically, HFMA
ig concerned that the use of the phrase "the covered faeility's auditor or an
independent accountant" would require the publieation of an extensive and multi-
page financial statemeﬁt with all of the accountant's notes rather than the very
short statement that Is presently required. The agenecy notes that the
complained of phrase is taken directly from section 4(a) of the act. However,
the agency does not believe that the phrase was intended io require the
publication of an extensive financial report. Rather, the agency believes that
section 4.1 of the proposred rule merely follows prior practice. In order to clarify
this intention, section 4.1 has been amended.

HFMA is also concerned that seetion 6.12 would cause hospitals to
duplicate filings that they are already making under the Health Care Cost
Review Authority Act, West Virginia Code, § 16-29B-1 et seg. This coneern is
misplaced. Section 6.12 applies only to those few faeilities which are hospitals
for purposes of this rule and this act, but which are not treated as hospitals
under the HCCRA act. At the moment, section 6.12 applies only to free-
standing rehabilitation hospitals. Thus, it is only they, at this time, to whieh
section 6,12 is applicable, However, in the interests of clarity, section 6.12 has
been amended by adding an illustrative, example statement. In addition, the
agency is deleting the former provisions of subsection 6.12.27 concerning the
agency's Annual Wage and Salary Survey since that report is now included within

the Uniform Reporting System. See subsection 6.12.1. Former subsections
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8.12.3 through 6.12.5 have been renumbered to refleet this deletion and are now
numbered as subsections 8.12.2 through 6.12.4 respectively.

(3) The Charleston Area Medieal Center (CAMC) by its Vice President
for Finance, Stephen Z. Bell, filed written comments. CAMC Initially objects to
the requirements of sections 4.4 and 6.3 that each individual facility file an
annual, audited finaneial report. That is, if the facility is a division or a
subsidiary of another entity which owns or operates other covered faeilities, the
separate reports must be made for each facility and they may not be lumped-
together.

The agency believes that CAMC js misreading these sections. CAMC
operates within the eity of Charleston as three divisions. HHowever, it is not
these types of divisions that are affected by these sections. Rather, sections 4.4
and 6.3 are addressed to facilities such as Humana-St. Luke's and Humana-
Greenbrier Valley or to facilities such as Beckley Appalachian Regional Hospital
and Man Appalachian Regional Hospital. In such eircumstances, the hospitals are
individual entities located in different towns. Each serves a discrete population.
It is the intention of the ageney that section 6.3 for hospitals and section 4.4 for
nursing homes apply in these circumstances. CAMC is the only faeility --nursing
home or hospital -- known to the ageney that is structured into divisions within
one ecity. Hence, section 6.3 will be amended to account for this unique
situation.

CAMC also suggests that section 6.4 concerning the filing of its budgets
not less than thirty (30) days prior to the start of each fiseal year be amended so
that the ageney may grant extensions upon a showing of good cause. The ageney

conecurs and will amend sections 5.1 and 6.1 to so note.




CAMC alse comments that subseetion 8.12.3 {(which will be renumbered to
be subsection 8.12.2 as a result of changes noted above) should be amended to
provide for keeping confidential the required copies of contracts between a
hospital and any individuél or group of health care providers, Public disclosure
of sueh contracts will, CAMC fears, defeat its ability to negotiate with other
providers.

initially, the state agency notes that section 4(d) of the aet (as wel as
gsections 9 and 10 of this proposed rule) provide that ali information and
documents -- with one exception -- that are filed under this program sare to be
open to the public. The exception concerns patient identifiable' information.
Thus, section 4{d) of the act defeats CAMC's request. In addition, the ageney
notes that subsection 6.12.3 deoes not apply to CAMC, but applies only to
hospitals not covered by the HCCRA act. CAMC's obligation to file similar
information is controlled by West Virginia Code, § 16-29B-19(b), and rules
promulgated thereunder.

(4) Wheeling Hospital by its Assistant Adminis{rator, John J. Yeager,
filed written comments. Initially, Wheeling Hospital objects that under seetion
3.4 of the proposed rule, the definition of the ferm "covered facility" is broad
enough to "include all nursing homes which were not included in the original
Aect." The ageney notes that the first sentence of section 3.4 is taken direetly
from section 2(4) of the aect which has not been amended sinee the original
enactment in 1979, The program has always been applied to nursing homes and
sueh faeilities have regularly reported under the act. Thus, section 3.4 is not a
change from prior practice.

Wheeling Hospital also asserts that subsection 4.,5.4 "requires disclosure of

‘ownership by any parent company or subsidiary.! This should be clarified to
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ensure thet a covered facility is not required to disclese ownership of noneovered
subsidiaries, but is required to disclose ownership of the covered facility itself.?
The agency notes that subsection 4.5.4 of the proposed rule uses the exaect
language of section 4{a){4) of the act. Thus, this requirement is not new. By its
terms, subsection 4.5.4 applies to privately held companies the stoek for which is
not traded publicly. The ageney is of the opirion that subsection 4.5.4 concerns
ownership of the hospital company and direets diselosure of that ownership, It is
not directed to ownership by the hospital company, itseif, of any other non-
hospital entity. The last part of the final sentence is perhaps the cause of
Wheeling Hospital's concern. That sentence states: "Sueh statement shall further
contain a disclosure of cwnership by any parent corporation or subsidiary, if
applicable."” In the agency's opinion, this sentence requires, In every instance,
the diselosure of the ownership of a hospi_tal company by some other entity
where that other entity is not a natural person. The reference to "subsidiary" in
the sentence is taken to mean a subsidiary of still another entity, but where the
ownership of the hospital company rests with the subsidiary. The sentence is not
taken to mean the diselosure of ownership by a hospital company of other non-
hospital entities. The agency has rewritten the final sentence of subsection 4.5.4
to elarify the intention of the sentence.

Wheeling Hospital also urges that section 5.4 and 6.4 be amended to
eliminate the requirement that annual budgets be submitted at least thirty (30)
days prior to the start of a facilities fiseal year., The hospital also urges that a
definition of the word "other" is needed in the final sentences of the two seections
where they require disclosure of "the details of other anticipated revenues and

expenses." As indiecated above, the ageney has amended section 5.4 so that




nursing homes may file their budgets not more than 120 days after the pertinent
fical year begins.

As to section 6.4 which concerns hospitals, the ageney notes that it
receives a proposed budget and later a final budget from each hospital covered
by the HCCRA act. In most of these instances, the submittal of the budgets will
be made without regard to the beginning of a new fiscal yvear. Hence, section 6.4
will apply only to hospitals not covered by the HCCRA act and to facilities not
requesting a rate change at a time proximate to the beginning of a fiscal year.
The ageney believes that the thirty'(SG) day period prior to the start of a fiscal
year is reasonable. However, in order to accommodate unexpected situations,
this requirement will be modified to explieitly state that, upon a showing of good
cause, the agency may grant a waiver of thé time period._

As to the use of the phrase "other anticipated revenues and expenses,” the
ageney is aware that for the hospital industry the prc:per-terminology is "other
operating and non-operating revenues." Since the terms are equivalent, the
agency shall amend section 6.4, However, section 5.4 will not be so amended as
the agency believes the more generic phrase is better suited for nursing homes.

Wheeling Hospital also objects to sections 5.9 and 6.9 because they might
be ecnstrued to require patient identifisble information. As noted above, beth of
these sections have been amended to eliminate this coneern.

The hosplital also objects to section 6.10 by stating: "The proposed rule also
requires filing of a trial balance which was not under the original finanecial
disclosure law. The trial balanee contains detailed revenue and expense by cost
center. This information could be incorrectly used by vendors, third parties, and
labor unions." The agency agrees that the section 6.10 requirement of filing a

yearly trial balance was not previously included in the aet or the guidelines., The
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agency, however, has previously requested each of the state's hospitals to file
that document beginning about January 1888. This requirement is added to the
others under the authority given to the ageney by sections 3{a}{2) & (3) and
4{b}(6). The trial balance is a doecument which is prepared in the usual course of
compiling the hospital's formal financial statements. Thus, in most instances the
hospitals will merely need to make an extra photocopy of the doeument for
submission under the proposed rule. The ageney notes that the Legislature has
found that "[t]he public has a right to know the finaneial position of hospitals and
related facilities.,” The Legislature did not place any limits on what members of
the publie has this "right to know." Thus, the use any member of the public
makes of the information disclosed is not a basis for limiting the diselosure in
the first place.

Wheeling Hospital also objects to subsection 6.12.3 (which has been
renumbered to 6.12.2 as discussed above). This section concerns the filing of
copies of contracts between a hospital end health care providers that amount to
more than simple admitting privileges. The eclassic examples are exclusive
contraets for radiologists and pathologists. The hospital notes that section 6.12
and its subparts only applies to hospitals not covered by the HCCRA act; but, it
also objeets to what it sees s change under the HCCRA act as well so as to
obtain similar copies from all state hospitals. The objection voiced is that the
"srovision would eliminate the ability of any hospital to negotiate contracts as
competitors and payers would have access to existing contracts.”

Hospitais that are covered by the HCCRA act have been under obligation
to provide eopies of these types of contracts since May 1985. Subsection 3.4.3 of
the legislative rule "Hospital Cost Containment Methcdology - Phase 1," 65

C.5.R. 5{1985), states:




Hospital-based physicians -- The Authority will consider
hospital-based physicians' fees as a separate expense classification,
Hospitals will provide annually a copy of the contraet, with a
schedule of fees, for all contracted physicians or physieian groups,
mid-level practioners and any contracted technieal staff....

The quoted provision effectuates seetion 19(b) of the HCCRA aect, W. Va,
Code, § 16~29B-10(b). Thus, this requirement as it affects HCCRA aet covered
hospitals has been in effect since 1985 and is not new. Through subsection 6.12.3
of the proposed rule, the same requirement {based upon the disclosure aect,
however) is merely extended to other types of hospitals.

As to the disagreement with the substance of the requirement, the hospital
neglects to consider the impact upon patients of these contractual relations.
When a patient is forced to deal with a health care provider who is the exclusive
provider for his or her type of services as a result of one of these contracts, then
the patient has no bargaining power of his or her own regardiné; that provider and
its services. It goes without saying that physicians are an essential component of
hospital based health services. The contractual rights given by the hospital to a
provider are highly significant to the costs of the services and to their
availability. Thus, it appears to the agency that these contracts are well within
the scope of the findings and purposes of the act as expressed in section one.
Henee, the agency declines to eliminate this provision.

Finally, Wheeling Hospital complains that seetions 7.1, 7.2, and 7.3 impose
additional filing requirements whenever the ageney deems it necessary and that
these sections can be used in a discriminatory fashion against a hospital. The
agency notes that sections 7.1 and 7.2 appear in the "Guidelines" as Seetion H
and Saetion I. The provisions are also in the act as sections 5(e) and 5(f). Hence,

neither requirement is new and both have been available for use by the Director




of the Department <-3-f Heaith from 1879 to 1983 and by this agency from 1983 to
date. While almost any statutory enactment potentially can be abused by the
agency administering it, mere potential is not sufficient to block the
implementation of a program. Arbitrary, capricious, or irrational behavior of
eny governmental entity can be controlled. Further, this agency notes that in
the five vears it has administered the finaneial disclosure program, it has had
avaliable to it the statutory authority of these same provisions and has not
abused them.

As to section 7.3, this seetion merely puts iﬁto regulatory form the general
authority provided for by section 4(b)(6) of the act whieh allows the agency to
require "[s]luch other reports of the costs {ncurred in rendering services as the
[agenaeyl] may- prescribe. The proposed rule adds to the protection afforded to
covered facilities by requiring at least a ten (10) day notice period before the
additicnal dociﬁmentation must be filed. Thus, it ﬁvill not be possible t¢ demand
the immediate filing of additional information. Because these three sections of
the proposed rule merely restate powers given to the agency by the statute
itself, the agency declines the hospital's request that they be eliminated.

(5) The public accounting firm of Doak, Cuppett & Poling by one of its
partners, E. Mark Doak, C.P.A., also filed written comments. Initially, Mr. Doak
repeats the complaint that section 4.1 would require the publication of a lengthy
finanecisl report. This comment has been addressed and, as noted, seetion 4.1 has
been amended to clarify what is intended here.

Mr. Doak also notes that the requirements of subseetion 4.5.2 and 4.5.3 are
for the same financial statement. He suggests that one of them be deleted. The
egency notes that subsections 4.5.2 and 4.5.3 merely repeat the statutory

language found at subsections 4(a)(2) & (3) of the act. However, both of these

-10-




sections of the proposed rule as well as subsection 4.5.1 have been amended to be
more specifie and so as not to duplicate each other.

Mr. Doak next compiains that subsection 4.5.4 concerning disclosure of
ownership of 2 hospital (which has been addressed-above) has also been expanded
to inelude the amount of dividends paid for hospital stock. Mr. Doak believes
this to be & new requirement. Theiagency 7notes that subsection 4.5.4 appears as
Seetion E, paragraph 3 of the "Guidelines" and is also found in the act. Thus, this
provision is not new. Since the section merely restates the language of the aet,
the agency declines to change it.

Mr. Doak also complains that section 5.4's requirement for the filing of a
budget is contrary to the agency's general program of collecting historical data.
Thus, he believes that the budgets (which are projected documents) should not be
required. Section 5.4 of the proposed rule finds its origin in section 4(b)(2} of the
act which states that the facility must file: "A statement of the total finaneial
needs of such covered facility and the resources available or expected to become
available -to meet such needs...." Thus, it is the act itself which requires the
filing of budgets. Hence, this pr;avision is not new and n-;ras formerly found at
Section F, paragraph 3 of the "Guidelines."

Mr. Doak next comments that section 5.10 (which concerns the possibility
of a special request for trial balances from nursing homes) is subsumed by
section 7.1 which permits the agency to reguest additional information. Thus, he
believes section 5.10 should be eliminated. The agency agrees that section 5.10
is subsumed by section 7.1. Thus, the agency could request a nursing home to
file its trial balance on the basis of seection 7.1. However, the agency believes

that it should give a specific notice to the nursing homes that they might have to
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file copies of their trial balances. Because section 5.10 provides this specific
notice, the agency declines the suggestion to delete it.

Mr. Doak repeats his comments concerning section 5.4 as they apply to the
similar provision for section 6.4. Again, the act itself imposes the requirement
for filing budget information and section 6.4 merely restates that requirement.

Mr. Doak next comments regarding section 6.6 that since the hospitals
already have on file schedules of their rates under the requirements of the
HCCRA aect, then section 8.6 is merely duplicating that requirement. The
agency notes that the act itself requires the filing of a complete schedule of
rates. See section 4(b)(3) of the act. This requirement was stated in the
"Guidelines," Section F, paragraph 4, as well, To the extent that a hospital has
filed its schedule of rates under either the proposed rule or the HCCRA act, that
one filing satisfies both requirements_. Thus, dﬁplicate filings need not be made,
In addition, the agency notes that section 6.8 also applies to hospitels that are
not ecovered by the HCCRA act. Thus, section 6.6 alone will apply to them.

Next, Mr. Doak comments regarding section 6.10 that it i3 subsumed by
section 7.1. Mr. Doak views section 6.10 as being 2 special request by the
agency for the trial balance. Unlike section 5.10 where the filing of a trial
balance by a nursing home depends upon a specific request by the agency, section
6.10 requires the annual filing of a trial balanece by the hospitals, Thus,
imposition of section 6.10 is a mandatory direetive to file, on an annual basis, a
hospital's trial balance. Hence, section 6.10 is not subsumed by section 7.1.

" Mr. Doak also criticizes subseection 6.12.4 whieh requires the filing of
copies of g hospital's Uniform Bill-82 (UB-82) on computer tape. He notes that
many hospitals do not kave computer tape capacity. T.he agency is aware of this

problem and has noted in subsection 6.12.4 that the agency may waive the
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computer tape filing requirement if asked to do so. In faet, the agency has
granted this waiver to many hospitals because it recognizes the additional costs
that would be imposed upon hospitals without computer tape capacity.

Finally, Mr. Doak contends that section 7.2 duplicates provisions in the
HCCRA act regarding a determination of whether the rates charged by a faecility
are economically justified. Mr. Doak is correct to the extent of the hospitals
covered by the HCCRA act. However, section 7.2 also applies to other hospitals
not subject to the HCCRA act as well as to nursing homes. Thus, it does not
duplicate other provisions in that regard. Also, section 7.2 merely restates the
language of section 4(f} of the aect.

(6) St. Joseph's Hospital of P:arkersburg by its Senior Vice President and
Chief Financial Officer, James L. Backus, also filed written comments. Each of
the comments made by this hospital were raised by others and have been
addressed above.

(7) The Medicon Group by its Presideni, H.J. Simmons, III, and its
attorney, Irene Keeley, Esquire, also filed written comments and also presented
oral comments. Initially, the agency notes that Medicon objected to the filing of
this proposed rule as an emergeney rule. For the reasons filed with the
emergency rule, the ageney does not ag‘reé with Medicon. In addition, the
agencey notes that the Secretary of State has rendered his judgement in
accordance with West Virginia code, § 26A-3-152a, and has approved the fiiing.
See "State Register,”" Vol. V, Issue 36, at page 1131 (September 2, 1988).

Medicon also noted that section 6.12 and its subparts appear to be directed
at the new rehabilitation hospitals. Further, as new entities the rehabilitation

faeilities, in Medicon's view, should not be subject to the burdens of financial
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disclosure. Thus, Medicon asserts that the rehabilitation hospitals should be
exempted from finaneial clisiclosure.

Initially, the agency notes that Medicon has previously asserted that
rehabilitation hospitals should not be subject fo the HCCRA set. While the
agency disagrees with Medicon's position, it has chosen not to exert its authority
under the HCCRA =aect against these facilities. However, there is no doubt that
rehabilitation hospitals are included within the statutory definition of a "covered
facility." Section 2(4) of the act defines a covered faecility as "any hospital or
other health care facility with fifteen or more inpatient beds, whether public
owned, operated for profit or operated as a not for profit faeility and whether
licensed, or unlicensed...." The two existing rehabilitzfion facilities have in
excess of 15 inpatient beds and they are clearly a health care faeility. It is this
definition which gives the act 2 much greater secope than the HCCRA aect has, [t
ig the ageney's view that the Legislature decided the issue of balaneing the cost
of finaneial disclosure to the facilities against the value of public disclosure.
The Legislature has sided with public disclosure. Henee, the agency finds no
reason to create an exemption (if it could even do so) for the rehabilitation
hospitals. Finally, the agency acknowledges that at the present time section
5.12 applies only to the rehabilitation hospitals. There are not now any similar
entitites that are exempt from the HCCRA aect, but which are covered by this
act. However, the future may see the development of others for whom section
6.12 would then be applicable.

(8) Finally, the Mountain State- Health Care Campaign by its steering
committee member, Florette Angel, offered oral comments to the proposed rule.
The Campaign did not suggest any changes to the proposed rule, Rather, the

Campaign urged the ageney to utilize the authority given to it by the aect in the
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most thorough and efficient manner possible. The speaker suggested that many
members of the publiec viewed hesalth care facilities with a great deal of
suspicion and uncertainty. This is especially true, the spesker urged, with regard
to possible conflicts of interest by hospital board members and hospital
employees who may be doing other business with the hospital and receiving
luerative reimbursement for those goods and services.

The agenecy is aware that the general public often views the complicated
financial dealings of health care facilities with a skeptical and suspicious eye.
The agency believes that the provisions of the proposed rule require the filing of
adequate information upon the facilities to allow informal members of the publie
to learn and understand the finanecial affairs of those facili;ies. Especially with
the addition of mandatory filing by the hospitals of their trial balances as well as
the discretionary authority to request trié.i balance from nursing homes, the
proposed rule will allow a mueh greater degree of secrutiny. The agency
conecludes that this proposed rule together with the sevefal other programs and
‘acts affecting the health care industry will lead to adequate surveilance of that

industry.
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Glenwood Park United Methodist Home, Inc,

Route 1, Box 464
Princeton, West Virginia 24740
{304) 425-8128
(304) 325-8164

August 19, 1588

RECEZIVED

Mr. Robert F. Parker, Il AUG 221983
Director, Certificate of Need
Health Care Cost Review Authority C@I‘igﬁﬁﬁ‘ie C—% ‘ﬂg@;

100 Dee Drive.
Charleston, WY 23311

Dear Mr. Parker:

I am writing in reference to the proposed legislative rule which will
implement requirements of the Health Care Facility Financial Disclosure Act.
It is my intent to be present for the public hearing scheduled for September
1, 1988, in the Authority’s large conference room. However, [ wanted to
place in writing specific comment concerning one section of the proposed
rute. If Something should occur and 1 would be unable to be in attendance,
I wouid appreciate vour taking steps to see my view is given consideration.

Moving now to comments, reference should be made to page 7, section 5.4.
Therein, attention is given facility budgets, both operaticnal and capital,
being submitted thirty days prior to the start of & fiscal year. My
recommendation would be to change the approach from submission thirty days
prior to, tg thirty days foliowing the start of fiscal years.

Rationale for this recommendation relates to the West Virginia Medicaid
Program as the primary scurce of funding for long term care faciiities
(nursing homes). Recognizing the fact facilities are subject to two rate
changes annuaily (Apriil and October), it is very likely projecting income
thirteen or more months could be tricky and in reaiity could create an
almost Iimpossiblie situation as far as supplying reliable data. This

circumstance, | am sure, will vary widely, depending upon the scurce of .
authority for particular long term care facilities be they single owner
operations, multi-corporate organizations, etc, However, narrowing the

pericd of time which must be considered grior to planning for given fiscal
vears should enhance worth of data submitted to comply with the statute.

If after review, 1 have confused the situation or not made clear
rationale for requesting consideration for chamnge. pliease let me know.

Daniel lﬁ
President/Chief Exeguliive Office

rdw

xCc: Ed Foss




August 22, 1988

Mr. Walter Dale, Chairman

Health Care Cost Review Authority
100 Dee Drive

Charleston, West Virginia 25311

Dear Mr. Dale:

Recently the Authority has issued proposed regulations regarding Financial Dis-
closure. It is in response to these regulations that the attached comments have

been prepared.

- Respectiully,

DCAK, CUPPETIT & POLING
- Wj}ﬁ/ Lz

E, Mark Doak, CPA
Partner

Enclosures

Drawer 1626 Waldo Complex

®] Doak, Cuppett

L

L.

Certified Public Accouniants

Clarksburg, West Virginia 26301
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Section 4.1

Section 4.5.2

Section 4.5.4

Section 5.4

Section 5.10

FINANCIAL DISCLOSURE RULE

Comments

Whenever a Certified Public Accountant i1s associated with financial
information, certain disclosures must. be made. These include an
opinion as to the level of service which was performed and notes to
the financial statements. TFor a Certified Public Accountant to be
associated with information placed in a legal advertisement, all of
the disclosures required by the CPA would also have to be published.
Annual hospital audit reports are often 10 to 15 pages long. This is
not realistic. '

It is my suggestion the Section be amended to simply state that the
hospital publish an annual report which had been prepared in accord-
ance with generally accepted accounting principles.

and 4.5.3

A statement of 'income and expenses' and a statement of 'Prefit er
loss for the period reported'! will be the sams statement. I would
recommend Section 4.3.2 be removed.

The prior disclesures have reguired the publication of stock owner-
ship, This Financial Disclosure Rule expands the publication to
include dividends paid. A private corporation is already disclosing

its income statement, balance sheet and salaries in excess of $53,C00.

To require disclosure of dividends paid may be the straw which keeps
investors from investing in the West Virginia healthcare system.

It is my recommendation the requirement of dividend disclosure be
removed. . o

If the Autherity is collecting historical information from
Non-Hospital covered facilities, why is the annual budget being
collected which is preojected data. This is an unnecessary filing
requirement which should be removed.

Section 7.1 allows the Authority to request additional information.
Section 5.10 would fall under a special regquest by the Authority for
additional infeormation. It is my recommendation Section 5.10 should
be removed as it is part of Section 7.1,

=

vak ol i




Section 6.5

Section

Section

Section

6.

6.12.4

7.

10

2

If the Authority is collecting historical information from Hospital ~ T~ I -

covered facilities, why is the annual budget being collected which is

projected data. This data will be submitted as part of any rate o
change request. It is my recommendation the filing of a budget

should be done in conjunction with rate requests and should be removed .

from the Financial Disclosure filing requirements. _é

i

E

i

Hospital can only change rates with the approval of the Auvthority.
Therefore a current file of charges is always on file and it is net E
necessary to file a rate schedule at the close ¢f the fiscal year.

Section 7.1 allows the Authority teo request additional informationm.
Secticn 6.10 would fall under a special request by the Authority for
additional information. It is my recommendation Section 6.10 should
be removed as it is part of Section 7.1.

The Authority has requested UB-82 data from hospitals in a computer
format. It should be realized that many facilities mzay not have the
computer capabilities. Therefore while the Authority may save funds
by having computer ready data, the hospitals will pay te have this
service and the cost will be passed c¢n to the consumers.

The Authority has.a Hospital Rate Setting Methodology tc determine if :
rates charged by a facility are eccnomically justified. For this

reason I dec net see the need for Section 7.2 in the financial

discleosure law and I would recommend it be removed,




Before The West Virginia Health Care Cost Review duthority
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(Western Hills Regicnal Rehabilitation EHospital)




*

INTRODUCTION

3 -~ . NF e .. T T f s . — -
«  Chairman, wmy .owmme 1s . J.  Zimnons, L.

I présently_ reside in Valley Forge, Pennsylvaniz, " and
serve as FPresident and CEC of The Medicen (Group {(Medicon),
& fadncr, Pennsylvania health care company.. I am & native
West Virginizn with family roots extending back neariy
250 years and proud graduate cf VWest Virginia University.

I am zppearing before the Authority today as <zthe
Preésident of the Board of Directors of two separate
companies that own and operate 40 bed, free-sitanding,
comprehensive, Level II, medical rehabilitation facilities
iocated in Princeton and Parkersburg, West Virginia,
respectively.

£

Thnese tWo operating companies are American Health

Enterprises, Ltd. (AHEL) trading &3 Southern Hills Regional

Rehabiliitation Hospital (Princeton), and VWest Virginiz

}Vl

Rehabilitation Services, Inc. (WVRSI) trading as Western
Hilis Regional . Rehabilitation despiltal {Parkershurz).
Appearing with me today i1s Irene Keeley, an attorney with
the firm of Steptoe & Johnson, who 1s serving as special
counsel to AHEL and WVRSI for this matter. Also present
is Dr. Stephen J. Scheer, Director of the Department of
Physical Medicine and Rehabilitation of <the University

of Cincinnati. Dr. Scheer is a paid consultant to AHEL




and WYRSI for this matter and has no other interest 4in

or connection with DMedicon, AHEL or WVRSI. Both Mrs.
XKeeley and Dr.. Sche~r wi-r e providing conments ducing

our testimony and, alcng with me, are prepared to respond
to any gquestions which the Board c¢r its staff may have
concerning this matter.

BACKGROUND

As a2 general point of departure fcr our comments

and testimony, let me briefly summarize the status of

Il

the two facilitiss and tThelr projected impact upon thes

local _economy. Southern Hills (Princston) opened for
business on March 211, 1987 and through December 31, 1837,
provided 195 inpatients with over 5,300 days of care and

experienced nearly 3,000 outpatient treatment

4]

. During

i

=t

this start-up year, Southern Hills 103t =8 htly cover

18]

$437,00C. "Through May 31,-1988, Southern Hiils has sserved
147 inpatients, with over £,100 patient days and experienced
nearly 1,300 outpatient treatments. Southern Hills is
currentliy .2t the fineancial Dbreakeven point through Ilay
31, 1988.

Vestern Eills (Parkersburg) opened for ©business

!

February 16, 1988, and through May 31, 1988, has served

o

inpatients with neariy 1,200 patient days and experienced

[T |
[0

Kl

C outpatient ftreatments. Western Hills, through DMay

[N}
=

1

D

88, has lost over $280,000, which is slightly better

2

than the budgeted results for this periocd.




~Let me further summarize the combined estimated economic

impact. of-these twe faclllitiss when ther bl ocome Fully
operaticnal: )

Total Capital Investment $18,800,000

Total New Jobs -220-240

Total 4Annual Payroil $6,000,000

Total Annual Locally $ 3,000,000

Purchased Goods/Services

Total Annual State and $ 500,000
Loczl Taxes . -

It should be clear from my preliminary comments
that AHEL and WVRSI have a strong interest in the outcome
of this oprocess. I wish to state for the record that
the proposed HCCRA rulemaking is considered as both contrary
to existing lzw as well as ill-timed from & State policy
standpoint. The Dbalance of our testimony is intended
fo address, in more detall, the reasons for our opposition

tc the proposed rulemsking.

DISCUSSION OF LAW

HCCRA has overreached in its sattempt to use an

vation

l"l'

interpretative rule to improperly subject rehabil
facilities overating in Wes:t Virginia to the provisions
of W.Va. Code §16-29B~1 et seg. The practical effect’
of the wvpropesed rulse is not lto interpret existing ilaw,
buv o .determine private rights, priviieges or interests
by subJecting them to the regulatory and assessment scheme

of article 29B.

_3...




Under W.Va. Code $294-1-2(c), an interpretative

rule is defined as a rule

=

adopter by an agorncy  independently o
cf legislative power which 1s intended by the
agency to provide information or guldance. to the
publie regarding the  agency's interopretations,
policy or c¢opinions upon the law enforeced or
administered by 1t and which 1s rnot Intended by
the agency to be determinative o©of any issue
ffecting private rights, privilieges or interest
(emrhasis added).

nition cr

M

Interpretative rules give deti
clarification to a statute; they do not confer rights
or obligations having substantial effects on the regulated

entity. Acecording to Neely, Administrative Law in West

any delogstion -

Virginia, the legitimacy of an interpretative rule fturns

orn 1ts consistency with legislative intent. d. at 233.
T West Vircinid SUDTEé C v £ 2 1 r lousiy
[he Wes irginia Supreme ourt o¢i Appeals previousiy

nas get aside Interpretative rules found to differ Irom

the Court's assessment of Ilegislative intent. In Ye (ide
Apothecary v. MeCleiian, 253 S.E. 2d 545 W.Va. 1879),
the Court abrogated an nte tatlive rule o©f the State

Board of Pharmacy defining Psale™ and substituted its

Ry

owWn view of the prover nterpretation of a statute
prohiblting retail sales of certaln drugs by persons other

than reglstered pharmacists. See also Mason County EBeard

—_

of =ducatlon v. State Superintendent, 295 S.E. 2d 71¢

722 (W.Va. 1982).
Even 1if the Board's use oif an interpretative rule
to subject rehabilitation facilities %o the regulatory

and assessment scheme of §16-29B-1 et% seq. could somehow

-4- -

.




be considered procedurally correct, the clear intent of

the Legislature under article 29B was ncoct ™ to regulate
28

post—zcube rehabirivation "facilities. & A TEleial’ review .
of that statute, as well as this agency's own implementing
legisliative rules, suUpports this conclusion.

-1

o

Section 16-292-1, which sets forth the legislative-

findings and purpcse of article 29B, states that the purpose

('.)

of that articie is "to protect the health and well-being
0i. .. the citizens of this state Ty guarding agalnst

unreasonable loss c¢f 2eondmice resources as well as o

ensure the continuation of appropriate acute care hespital

services"” {emphasis added). HCCRA Rule §65-5-2 amplifies
this by stating that the Authority's primary
responsibplliities are to (1) develop & rate~-setiing systen

"for hospltal acute care servicss;' (2) develop a uniform

system of _ reporting hospital data; and (3) ensure the

continuastion of appropriate "acute care hospital services”

in West Virginia.l/(emphasis added)

ECCRA apparently is relying on the broad deiinitions
of '"hnospital? under W.Va. Code $16-29B~3 and W.Va. Code
§16-5B8-1 as 7 the Jurisdictional predicates for _its

contemplated regulation of renavilitation facilities.

Such reliiance, however, is misplaced.

1/HCCRA  itfself has praviously recognized. that

article 29B wss not intended to regulate rehabiliftation
facilities. Upon the advent of such faciiities 1in West
Virginia in 1986, HCCRA specifically stated that it did
net intend to ale} §16-29B-1 et seg. to such facilities.
See letter of John E. Kozak to Jil1l Baitty dated November
Z0, 1986.

_..5..
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Section 3 of article 28B defines a hospital as

"a facility subject to licensure as such under the

TJ'J

- K= o
...... - provisions -¢f Article Five-B [S1E-05B-i et w7 mr Ghis

chapter and any acute care facility orperated by the state
government ... and does not "include state mental health
facilitie or state long-term care facilities.?” W.Va.

tal. as an’ institution,

('f\

Code 816 21 gefines a hospi
place, building or agency In which an azaccommodation of
five or. more beds 1is maintalned, furnished or cffered
for the hospitalization of the sick or injured." It further
specifiically excludes "extended care facilities not operated

in connection with a hOSplu . This definition ciearliy

does not contemnlace the incliusiocon of - rehabilitation

-~

facilities. Zven though such faciiities mey be identified
generally as "hospital because sueh facilities provide
post—acute or extended . care, they are clearly outside
the purview of this statute.  further support Ifor this
position is found at $5(a) of article 5B which exempts -
from periodic license inspection ail {as defined
at §16~5B-1) accredited Dby the Joint Commission on
Accreditation of Health Care Organications (JCAEQO) or

"

he American Osteopathic Association (AQ04). Thus, any

ct

)

§1 "hespital® in West Virginia which is accredit by

th

either JCAHQO or ACA, the natiocnal accreditaticn agencie

for _acute care hospltals, doss not have ¢o undergo annual
A

licensure inspection by the West Virginia Department of
Heglth. Rehabilitation faciliities, by virtue of Chapter

15 ¢f the State Hezlih Plan, are not accredited by elther




CRehanhiiitation-  Facilitiocs - (Al

JCAEQ or AQA. Instead, by mandate of the SHP, <%they must

be _ accredited Dby the Commission on Acecreditation of

L

‘Lhe only nati

[
fice =

O

orzganizgation that specificalily accredits rehabilitation

facllities. It 1s unreasonable to assume that in adopting

e
L3
~~
b
g
<t
vy
)]
-~

egisiature elther merely overlicoked the different
acereditation status of . rehabilitation faciliities or
intended to subject them to more rigorous license inspection

N

than acute care hospita

Jd

s. The obvious inference to bhe
drawn 1s that the Legislature recognized that rehabiliitation
fzcllities operating pursuant to the goals and oopjectives
cf Chapter 15 _of +the 3tate Health Plan zand accredited

B.

A

by CARF_ are not Thospitals" opursuant to article

Therefore, no exempﬁion under $5(a) was deemed necessary.
| AHEL and WVRSI concede that they presently are

licensed a5 acute care hospitals in West Virginia. It

weould be erronegqus, hcowever, to assume that this licensure

bt
tn
[
[
cr
[
w
)
3
[oH
0]
3

classification 1s definitive of their lega
either article 5B or &£¥ticle .29B. Since the advent of

rehabilitation services in West Virginia in 1986, <the

cr
o
5
®
-
&
-
®
3
oy

of Health has failed +to implemen

t

Departmen
0f the Legislatﬁr@, as expfeésed in Chapter 15 of the
State = Health Plan, to distinguish the function of
rehabilitation faciiities from that of acute care hospitals.
Uniike our neilghboring states of Fennsylvania, Maryland,
Kentucky and Ohioc, which have c¢reated 2 separate licensurs

cavegory for rehavilitatlion facilities, West Virginis,

by 1nazttention of . the _ Department of Health, mnmaintzins

_.‘T..

e




“only two licensure categories -~ acute hospital and nursing
nome. Southern Hills :in Princeton and Western Hills in
— Parkersburg are 1icsnsSss oI acube Lospitalis ‘solely because
there 15 no appropriate rehabllitation classification

gvailable to them.

o,

Given that the clear intent of articles 6B =a

292 is to resgulate only acute care hospitals, any attempt
to hring rehabllitation facilities under the regulatory
and assessment sScheme of article 29B basedon a licensure

misclassification is arbitrary and capricious.

APPLICABILITY OF THE STATE HEALTH PLAN

The Medical Rehabilitation Chapter (Chapter 15)
of West Virginia's State Health Pian contains the definitive

analysis of vrehabilitation facilities . in West Virginia,

4]

and Ifurther evidences that rehablilitaticn sgervices ar
not considered as acuté- services In West Virginia. The
Chapter is tfhe product cof 2 unique initiative on the part
of the West Virginiz Legislature to resolve a significant
health ser;ices gap for an increasingly large number of
Jest Virginians_being_disabled by iliness and/or acecidents.
Usin $150,000 of legislative funding, the
Rehabilitation Services Steering Committes was formed
by the West Virginia Department of Health. Its purpcse
was to develop the data and systems research necessary
for & comprehensive medical rehabilitation services plan
for the State of West Virginia. The Steering Committee

inciuded expertise frdédm. the  West Virginia  ledical

-
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Lfssoeciation, the Hospital Asscocizticn, the State’'s two
allcpathic medical schools, Vocational Rehabilitation,
Werkers' Compensstlion and the Commissliorn ™ on -iginzt™ ~Lvs
efforts, cempleted in 1984, produced a thoughtful,
practical, state—oi—-the—-art plan for a system of
comprehensive medical rehablilitation units to meet the
well-documeénted needs of the State's disabled citizens.
While the State Health Plan and its chapters are
net clted as pguidance for the rate-sstiing provisions

e

of §16~293-1 et seg., the 1986 ILegislative A4mendment of

the Article establishes the SEP a3 guidance .for the
Certificate of Need process. ~In this role, it becomes
the basic authority for deiining +the comporents of the.
West Virginiaz health care services system. The [Mediczsl
Rehabiiitation Chapter of the Plan c¢learly supports the

definition o¢f rehabilitation facillities =as 'post acute,

chronic or extended care facilitlies exempted from licensing

as hospitals under §16-5B-1. Cne of its fundamental
principles ds the identification and clarification of
rehabllitaticn services as being separate and distincc

from those usually found in an zacute care hosplitael setting.

Appendix & of the Plan, the Prcpcsed Pelicy and

4

4

Statement on Comprehensive Medical FRehablliitation of the

American Hospital Association:(p. 48), states: "The most
logical candldates for medical renhablilitvation are
individuals with physical limitations, usually chronic




rather than acute; such as those resulting from disease

or injury ... and whose  impairments prevent them from
engazing: iz tlle” ausmal actividies or daily living.!"  The

policy further _recognizes that (p. 50, 1line 25) "patients
have the bpest chance for reharvilitation wnen the institution

in which they are heospitalized. provides preventive and

re ilitative seprvices to  the full extent of its
capabllities, and, recognizing its limitatiocns, has accepted

its reSponsib;Iiﬁy to réfer. patients to: other facilitiles
{(rehabilitation facilities are inferred by the contexti)
that offer appropriate services‘ cf assured guality.

While +this 1683 statement -encourages the provision of
rehabili£ation services as early in an "acute care illinessg”
2z possibie, its bhasic recommendation separstes (p. 50,
iine 42) ‘"chroalealiy ill and disabled individuals' from
"acute and' iong-term patients.” This Appendiz G Zolicy
is 1Incorporated into the Chapter 1n its introduction ({p.
5, T para. 4). Thus, the Chapter notv only defines
rehabilitation services and facilities "~ a2s post acute
servicés and settings, but it aliso describes rehabilitaticon
patlients as disabled or chronic patlients whose zcute medical
diagnosis, treztment c¢r managemsnt Iis 1o longer ths primary
concern.

In the Problem Overview section, the Medical
Rehabilitation Plan begins by drawing a distinctlon between
morbidity and disablility =zas a2 health status indicator.

On page 4 of the same section, 1t goes on to state:  YhAcute




care hospitals provide éome components of bhysical
renabilitation, but are not géared to a coordinated,
comprehensive effort.” Trmus, <« ite 2pening 'stzicmens,
the Medical Renabilitatlon Chapter distinguisnhnes Dbetween
acute care and rehabilitative care in both the condition
0f the patients served by medical rehabilitaticon and the
gservices and facgilities ig which these patients are served.

In Section 2, Scope and Organization of Physical

Fehabilitation Services, the latter distinetion is addressed

with greater speciiflcity (p. 4): '"Because of the necessity
of bringing together specialists and methods from a wide
variety of fileids and because of architectural design
and épace requirements, comprehensive physical
renapliitation must be provided in specialized units or
facilities."” The secticn continues  1in  an elaboration
of rekhabiiitation as a part ci the continuum of care which
ls post-acute care and devoted %o achieving maximum physical
or physical and vocationzal improvemnsnts.

The Ifinal section o¢f <thes Flan's introduction Lo

its Medical Reshabilitation Chapter is entitled Benefits

©f Physical Rehabilitation. In pointing out the increasing
need for these services, the Plan savs (p. 546): "as
nore sophisticated techniques and equipment become

s able to trezt, in an acute sense,

le

avallablie, medicine
those diseases or injuries that previously would have

i

1

led .«++ Rehabilitation 1s -the overzll process of

improving the quality of 1ife by reducing the lonz-term




#

effects of disability and the costs of dependency." Again

the separation 1s c¢lear between acute medical services

I«

T g b o——t e =
- T T

S e s ae s Which provides treatment for those who are i oo
and the rehabilitation services which improve the conditions
of chronically disabled individuals.

Following the introduétion, the Medical
Rehabilitation Chapter of the State Health Plard Ltegins
to outline Goals and Objectives zccording te the VWess
Virginia State Health Plan's health services classification
scheme based upon the federal Health and Human Services
Taxconomy for health care system desizgn. There are iive
classifications of Goals: Community Health TPromotion
and Protection; Preventlion and Detection; Diagnosis eand
Treatment; Habllitaticn, Rehabllitation and Maintenance;
Support Services. It is significant +tc ncte +that the
Pian's Acute Care Chapter which deals with hospitals has
no Class 4 Goals (Rehabilitation and Maintenance). Rather
its direct service Goals are Class 3 (Diagnosis and
Treatment). In contrast, the only Ciass 3 Diagnosis and
Treatment Goal for Medical Rehabilitaticn is as follows
(p. 9):

"Diagnicsis and treatment of physically

disabling conditions in an acute-care

gsetting wiil be at the state—-of-the-art

and incliude an assessment ol rehabilitation

potential.” ]
Service goals for the establishment of rehabilitation

facilities are 211 Class 4 Rehabiiltation and Meintenance -

Goals. It should be noted that the classification _

_12_




designation of the facllity goals as Class 4 Rehabilitaticen

-

- and Maintenance 1is alsc found In the Plan's Long-Term

‘el

Care Chapbter. - -

'O

The Medical Rehabilitation Chapter outlines a’
three-tiered facility system for the State. It dascribes
the sescond tier as (p. 11}, 'providing therapeutic care
for post- acute patients with physical disabilities (and)
is composed o©of rehabilitation units in sgelected health
facilities." The third tier (p. 11), "is a
university—affiiiiated rehabilitation progran  which will
provide.....services to its own region, serve as a statewide
referral facility...and as a training and research center
for the state.”

In the Objective dealing with second tier units,

;

Iterm 5 (p. 14) cleariy states, "A skilled nursing facility
may serve &s a second ﬁier rehavilitation unit if it has
followed established State Health Plan and CARF guidelines
and has in place appropriaﬁe transfer agreements...

The ©Objectlve dezling with third tier units says

"linked" with a state medical school

the services must be
and +he affiliated nospitais, but Item 3 and 5 (p. 14)
describes these linkages as '"memoranda of agreement with
performance standards for. reles and functions.' Both
Objectives state that the beds of rehabilitation facilities
are not to be considered acute care beds.

finother discussion of a rehabilitaticn facility's

digssimilarity £5 an acute care hospital ocecurs in

13- ol




Recommended Action 3, under Objective RM 1-4: (p. 18).

The action requires an application for a third tier facility

%0 include in 1ts appolicenftzcrm o drart - agreement with o oa o

medical school affilisted hospital. The agreement '"mus:i

document that the rehabllitation Ifzcility i1is committed

La

to...and 1s wiiiing to .provide 1its acility...for the

training and resesrch programs oI medical schools in its
area. (And) "must document...willingness to accept patient
referralis/transiers irom Tnospitals within its service
area...’ .

Even where the plan recognizes that a renzbilitation
facility wmay be hospltal-btzsed (QObjective AM 1-3, Item
3 and i; p. 1), 1t requires that the unit be separate
Iirom the hospital's acute-care Led complement and that
it be accreditaed by the Commission on Accreditation of
Rehablliitation Facilitie (CARF), not the Jcint Commission
on Accreditation of Hospiéals (JCAH ér JCAEQ).

Further, Objective RM 2-2 (p. 18) says, "&il
traumatic =acute spinal <¢ord | Injury patisnts shall be

transferred fto the appropriate level rehabilitation service

-

ollowing medical stabilization in an acute care hospital.”

RY

Finally, Goal RM 3 {(p. 19) says that "the average
length of stey 1n any physical wrehabilitstion unit or
facility in West Virginia should not exceed 40 days in
any one year...exeliuding any ‘prior acute care stay.
Ceontrast this with thg State Health Plan's definition
0of acute care (Volume 1, p. 235) as '"medical care provided

patients reguiring immediate and continuous attention

= "

o short duratzion.




g

In the elaboraticon ofi 0O

is)
with utilization review (p. 20), the Plan goes on, "Because

-physical rehabiiitation -is essentially » diffcrent frem

acute care, different standards nust be used to determine
appropriateness of services and the length of stay."”
Under Objective RM U-1 on p. 22, the Plan recuires

a s ifiec transfer of patlents from the acute care heospital

'“Cj

osvital-based rehablilitation facllify.

a3

to its

DESCRIPTION QF A MEDICAL REEABILITATION FACILITY

It might ke useiul to describe, briefly, a typical
T > £ s

medlcal rehahllitation faciliity eand how 1t operates.

, I would 1ike to provide a working definition of

II]
I

<t

irs
medical rehabilitation.

Medical rehabilitation 41is 2 process that appliles
disgnostic and therapeutic disciplines to patients
with disabling injuries or diseases. The gozal

of 'vehabi_i*“tﬂon is to mitigate or eliminate
functional limitations in da1 v living tasks,
meoillity, communicaticon and employment. Patients
recelive rehabilitation through a type of care -
which 1s post—acute and totally unlike the nature

of care commonliy provided in an acute care hospital.
Patients reguiring this <type oI post-acute care

3
£
3

-t

are medically stable.
Let _me, furthermore, cdescrihe the vey
characteristics of a medical renabllitation facility.

1. Complicated physicel impairment

Only patients with complicated physical Impairment
(i.e., two or more functional probiems) that
are properly referred from acubte care hospitalis
or other settings are admitted and treated =2t
a medical rehabilitaticn facllity.




.. Case Mix

The typical case mix ¢ a medical rehahilitazticon
facilicy - inciudes - stroke, spirial ~<oérd  injury,
neurologic disorders, hip fractures and replacement,
amputation, traumatic brain injury, major multiple
traumna, polyarthritis, burns and congenital
deformity. Four of these diagnoses, ie. stroke,
gpinal eord Injury, traumatlce brain injury and
amputation, represent nearly 75% of renabilitation
facility admissions. These same four diagnoses
are l1ess than 5% of the admissions toc a typical
acute care hospital. -

Length of Stay

The average length o¢f stay of & rehapilitation
facility is 320 days. The -average length of stay
ol an zacute care hospital is 7.3 days or lsss than
one-fourtn the Iength of stay for a rehabilitation

hespital.

Medical Stabilit

A typical patient admitted to a medical
rehabilitation facility is medically stablis.
Behablliitation facilitie gre prepared to manage
the medical problems of such patients as they
progress through the medical rehabilitation progran.
Adowever, 1iiI they beccme medically unstablie, they
are referred Dback to an acute care nospital until

the patlent is restabiiized.

[Services Provided

Rehabllitation faciliities do not provide surgical
emergent or opstetric services. - Even most
sophisticated diagnostic services are provided
on 3ite at local hospitals. The services normall;
provided include therapies which premote | the
functicnal restoration of the patients.

Inter-disciplinary team approach

Medical rehebilitation facilities use Tan
inter—discipiinary tesam approach in the carese of
ratients. This team 1is directed by 2 physlatrist
{a speclalist in physical medicine and
rehabilitation) and inciudes physician, consultants,
physicali therapists, cccupational theravists,
recreation therapists, speech pathclogists, social
WOrKers, psychologists, rehabilitztion nurses
and vocational cou?gelors.




Patlent Care and Discharge Planning

A patient entering a medical rehabiiitation facility
must have potential to benerit irom the program.
4 pre-admission evaluaticn is performed through
which speclific objectives are estabklished ifor
the patient. A plan ¢f care 1s prepared, followed
and revised &as necessary. Each patient has an
individualized set cof functional goals. Discharge
planning begins upcn admission. 90% of the patients
are discharged to home and 10% are discharged
to a custodial facliiity . )




Let me try to compare and contrast some additional characteristics

of a médical rehabilitation hospltal to and with those of an acute

care nespital.

Acute Care
dospital

Charzcteristics

“lLHierarchic Medical

Model

Mode of Cares

Concern for Low Priority

Functiorial Status

.Passive Recipient
oI Care

Patient Participation

Participants .

Socigl/Vocaticnal

.Not Aprlicabie
Status - -

.Emebgency, Acute
or Elective Medical/
Surgical Need

Admission CGuidelines

Mariage Acute
Problem

Geoals -

.Critical to Stable
.24 Hour Medical and
Nursing Intervention

Medical Status

This aralysis clearly dcecuments the

acute care heospital and a medical rehabililiftation faclli<y.

terms, 2 medical reshabiiitation facililty

care hospiltel.

is

Medicael Rehabilitation
Faciilty

. .Inter—discipiinary
Tezm

.Primary Emphasis

.Integral Part of

Care Plan

.Extensive
/Cognitive

Phyegical
Impalrment

JMaximize Independence

.Medically Stable
.Daiiy Physician

intervention and
2i-Hour Nursing

Iintervention

differences between an

In simple
not

simpiy comparable




A final point needs to be made concerning <the
uniqueness of a medical rehabiiitation faclility regarding
rasourcs’ ‘consunptio ?.‘_‘HEtE' review and Iontrol systems
imposed on acute care hospitals at the Federal and State
level have been based on 2 predicatabie level of resource

consumpticn tisd to patient diagnoses. Hesearch cconcserning

medical rehabilitation concliudes that the unique

1

characteristics of the patients served by =a rehabilitatio
facility preclude the ability to predict by diagnosis.

The United 3tates Department ofi Health and Human
Services (DHER) has continusd to maintain in its mandated
annual report to Congress on development progress of
prospective payment systam for excluded ~hospitals

(renabilitation, psychiatric, children and c¢hronic care)

Diagnostic conditicn explains little, whereas
functional status explains substantizlly more of
the wvariance In <fotal <charges for & rehabllitation
stay. L naticonally accepted set of functional status
measures has not yet been developed for apolicatlion
in a classification systen ifor rehablilitation
faciiities. ) T

SCONQOMIC REASONS FOR REEHABILITATION EXCLUSTION

In additien to the very compelling legal and coperaticnal
reasons establiishing that rehabilitaztion facilities are
not acute care hespitals subject to regulation under article
29B, thers are several significant ecconomic reasons which
grgue for the exclusion of renanil

itaticon hospitals from

the provosed rulemaking:

-15-




The regulations carry &an assessment egqual to

one—-tenth of one percent (0.1%) of gross revenues.

~If applied to elther facillity &% Iull: oreraticn,

this assessment will increase COS%ts a2t each

least $7,000 annually. These

i

facility by a

inereased costs will inevitably ©be passed on

tc patients and thelr insurers in the form of
additional costs or charzges. This wpass through
directly affeqts specliic groups of clitizens
(rehablilitation patién%s} contrary to the znalysis
of economic impact offered under the TFiscal Nofe
for Proposed Rules (Sections 4B and LC) issued
by the Commission.

Compliance with c¢ertazin reporting reguiremsntis,
namely the annusl wage and salary survey, will
require additional data collection and handling

costs projected to significantly exceed the

bl

estimate of $2,500 ©per acllity reflected in

the Fiscal Note for Proposed Rules (Section UB).
This cost 18 estimated by management staffs at
sach facility to be '$5,000 - $6,000 annually
andﬁwill also be passed on to patients and their
insﬁrers.

Since the Board has previously expressed intent
to excuse rehabilitation facilities from

rate—-setting, this reporting requirement is a

costly, unnecessary and merely cumulative aqata




exercise. Financially - burdening start-up

faclilities that have and are incurring significant

oeperating Llosses 1s not in the Besd o sconoric o

interests of the general publiic or of
rehabilitation patients and thelr families.
This resultf 1s contrary to the analysis contained

in the Fiscal Note for Proposed Rules {(Section

[N
(D*
7]
¢

Imposing the reporting regquirements o

<
|.J|
o

ginia Code $16-29B-1 et seq. effectively places

these fledgling facilities imder  the impending

threat of actual rate setting, BC

.C.)
ot
I
ct
Y
w
[un
o ;
3
o Q)
i
1

rrotestaticons and current attitude :
Such a threat only serves to discourage existing

rehabllitation providers irom investing capitel

O

in additicnal programs and facilities. It gls
sends a clear signal to these interested in
investing capital in renabilitatlion as new
providers, Both of these wesults have a c¢learly
adverse econcmic and {financial impact upen £nhis

£

segment <of the health care Zindustry of West

Note

I...l

Virginia. This is contrary to the Fisca
for Propocsed Rules (3ection &4C) issued 2y the
Beard.

Finally, rehabllitetion facilities in West Virginis
are neither economically stable nor financially

mature at this time. Any addictional regulatory




burdens - from supposedly henign reporting
requirements fto onerous rate setting schemes
= may resull in’ e Lusliaess failure of one or
mere  of these entitiles. Such an event serves
no  beneficial public purpose and, in effect,
contravenes the expressed goals and objectives

ci West Virginia's own State Health Plan.

FOLICY REASONS FOR REHABILITATION EXCLUSION

It may aliso be useful to ceonsider the poliey implications
which arise for the State of West Virginia in this prcoposed
rulemaking for regulsatory reporting and, eventuslly, rate

litation facilities.

[

rehab

it

setting o

1. West Virginia Business Envirocnment

Although West Virginia's business environment
nias i1mproved, 1t stilll suffers from a negative
pusiness i1mage. As  evidence of this fact, I

note a recent article in The Wall Street Journai.

In two surveys reported upocn by The Wall Sfreetg

Journal the business climate of only two states
= Louisiana and West Virginia - ranked 1n the
bottom 15% of the states listed in both surveys.
Several of the key factors listed by fthese surveys
included high tax rates, -lack of skiiled labor
and over-regulation. West Virginia was reportad
as nhaving these threse Tfactors. The proposed

rulemaking under consideration only reinforces

-22_




the image of over-regulatlon and further stultifies
the business envirconment and economic prospects
of the Siate. _ o

It should also 'be noted for the record that,
of the five néighborihg states abutting West
Virginia (Xentucky, Maryland, Onhlo, Pennsylvania
and Maryliand), only Maryland has imposed a rass
review/rate control systen upon medical
renabilitation faclliities. The absence of rate
reguiation Iin states other than Maryland serves
to stimuliate capital investment and the development
anduse . of . rehabilitaticn faclliitiles. I wouid
also note Ifor the record that.the heavy regulation
of health -care in Maryliand has resulted 1in- a
sericusly underdeveloped rehabilitation system
there,

State Hezlih Plan and Impiiad Commitments

As noted earlier in this written testimony, a
well-reascned and carefulliy-craited Chapler I

of +the BState Health Plan delineated =the goals
and abjectives for 2  coordinated medical
renabilitation system for West Virginia. Implicit
in thils chapter were certaein commitments by Dboth
the sponsors of such faciiities and the State
to eassure that the system which evolved would
be cost effective, financialiy viable, of high

guality and preperly integratsed with other healith

care delivery system elements.

_23_




4t least two providers, AHEL and WVRSI, have met or are

mesting their respective obligations under the 3tate Health

‘Plan. To date, there are at least three areas where State

government has yet to zddress its impliied o

- The State cof West Virginia has yet to fund and pay

(&

for =~ rehabliitation services for its
beneficiaries. A3 a resuiﬁf' a significant segment
of the population, and those most -likely £fo. need
and benefit from rehabilitation services, are unable

to receive these services.

- The State of West Virginia has yet to mandate

'3

ehabilitation peneiits under private insurance

plans. This lack of mandated coverage eXxposes large

(¥}

privately—~insured grouvs such as Blue Cross of West
Virginia, to non-coversge for rehabilifation services.
- The State of West Virginia has yet fto assure that
its own  Werkers'! Compensation cases raculring
rehabilitation services will be referred to gualified,
in-state Ifacilities providing {fhese services. This
iack of policy results 1in geographic disliocation
of patients and their famililes who are referred
to out-of-state facilities. Moﬁe significantly,
it results in a lack of treatment Ior many West
Virginia patients whe are either unwillling or unable
to travel to these out—of~state facilities. rinaily,
it results in significant ftax-based revenues of

the State being expended at out-of-state faciiities.




?7 I respectfully :suggESt tﬁat‘ the State of VWest
Virginiaz would be much better :se;ved by focusing dits
attentlion upocn these ilmporiany policy issues rather than
lmposing assessments and increasing regulations upon =&
financially frzgile sector of &an evelving rehadilitation
induséry. A8 providers who have taken a risk in the
busineszss environment of West Virginilia, ALEEL and WVRSIT
expect <The State fto fulfill i1its commitments under +the
State Health Plan. Fuifilliment of mutual commitments,
not constantly increasing regulation, is the true measure
of the private/public sector partnership success.

On behalf of the Board of Directors of AHEL and
WVRST, i wish to express our appreciztlion to the Authority
for the opportunity to present these comments. Ve enicourage
the Authority to either withdraw the propcesed rule or

to exclude rehabilitation facilities from it.
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SKILL, SEAVIOE, HOPE AND LOVE

WHEELING
'HOSPITAL

Septembey 1, 1988

Mr. Walter J, Dale, Chairman
RBealth Care Cost Review Authority
State of West Virginia

100 Dee Drive, Suite 201
Charleston, West Virginia 25311

Dear Mr., Dale:

We have reviewsd the proposed financial disclosure rule,
and have comments as identified on the attached schedules.

I1f you have any questions, please call eirher myself at
243=-3680 or Msz. Carol Marsh at 2#3-3990.

Sincerely,
e
e /y// _
. _/,'é‘-"d E:"“'::-dd‘ v
~John J. Yeage
Assistant Administrator

Z
i

JI¥/ma
Enclosure

¢t Sam G. Nazzaro

VHA .

sembar of Veluptary Heospitals of Amesica ing, B

!
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Secrion
Number

- WHEELING HOSPITAL
POSITION PAPER ON THE
PROPOSED FINANCIAL DISCLOSURE RULE

Topic

Corments

3.4

5.5.4

Covered Facility

Disclosure of Ownership

Annual Budgat

Disclosure of Collections

Trial Bzlaancsa

The proposed rule indicares that any
hospital or other health care facility
with fifteen or more inmpatient beds is
covered by these rules. By definition,
this would incliude all nursing homes
which were not included in the original
AcT.

The proposed rule requires newspaper
dis¢closure of "ownership by any parent
cempany or subsidiary.' This should be
clarified to ensurs that 2 covered
facility is mnot recuired re disclose
ownership of noncovered subsidiasries,
sut is required to disclese ownership
of the covered facility irself,

The proposed rule requires that a budget
be submitted 30 days prier to the beginting

.of the fiscal year. Given the logistiecs of

preparing a budget, the rule should be

-amended to require filing prior to the

beginning of the fiscal year,

The proposad rule also requires derailed

line budger disclosure of other anticipated
revenues and expenses. This needs a definitien
of "other! to be included as ether operating

or nonoperating vevenues and expensés,

The proposed rule requires disclosure of
all collactions in excess of $53,000 during
a reporting pericd. Potentially, this
amount could be from 2 single patient,

in which case disclosure would violate
confidentiality.

The propesed rule alsc vequires filing of

a rriz}l balance which was not undey the
original financial disclosure law. The
rrial balance concains detailed revenue and
expense by cost cénter. This informatien
could be incorrectly used by wvendors, third
sarties, and labor unions,

e




.

Section
Number Topie

Comment s

6.12.3 Disclosure of Reimburse-
ment Contracts

7.1 ro Additional Information

The proposed rule requires disclosure of
all contracts in excess of 555,000 for
payment of services. While this section
only applies to hospitals not covered by
the HCCRA Acr, it 1s our understanding that
all hospitals will be required ro submit
thig, This previsien would eliminate the
2biliry of any hospital ro negotiate
contracts as competitors and payers would
have aceess to existing contracts.

This saction would sllow the authority to
accumulate any finmaneial informarion it
deems necegsary. This could become a
disclogure diserimination law by HCCRA
earmarking certain facilitles for additienal
information., This represents additional
filing requirements under the disguise of
further analysis,

-2 -
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West Virginia Health Care Association, Inc.

PRESICENT

George G. Couch

VICE PRESIDENT o

Gienn T. Adrian

SECRETARY

L. Jane ¥ade

TREASURER

Pobert E. Baer
EXECUTIVE

VICE PRESIDENT .

fdwin J. Foss

DIRECTORS

Linds FT Bair

4. Danial Bucher
Cheryl|-Sue Bunner
Daniel W. Farley
Jerri L. Hartsock
Dora+ay N. Lee
Michael A. Miller
Mark R. Messelrpad
Sharon A. Nicol
Paul L. Nusbaum
George A, Folen
Drema K. Thompson

Bonnie 8, Wood

“«Serving West Virginia’s Professional Long-term Care Facilities"
1115 Quarrier Strest
Charleston, West Virginia 25301
304-346-4575

SEPTEMBER 1, 1988

COMMENTS RE: LEGISLATIVE RULE TO IMPLEMENT
REQUIREMENTS OF THE HEALTH CARE FACILITY FINANGCIAL
DISCLOSURE ACT

PAGE 7, SECTION 5.4:  RECOMMEND CHANGING DEADLINE

 FOR SUBMISSION OF FACILITY BUDGETS FROM 30.DAYS

 PRIOR TO THIRTY DAYS FOLLOWING THE START OF
FISCAL YEARS. ’ |

--REASON: BUDGET PROJECTIONS MADE 3Q-DAYS IN
ADVANCE ARE STILL SUBJECT TO
LAST MINUTE CHANGES; BUDGET FIGURES
LOCKED IN AS OF THE BEGINNING OF THE
FISCAL YEAR ARE APT TO HAVE FEWER AND
LESS DRAMATIC CHANGES, AND THEREFORE
WILL BE MORE MENANINGFUL TO HCCRA IN
ITS DATA GATHERING EFFORTS!

Submitted by: Edwin J. Foss. :
"Executive Vice-President, WVHCA
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HESLIHCSRE WENT VIRGINDA

FINANCIAL UHAPTER .

MANAGEMENT 5,*_: ST
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August 31, 1888 o _ , -

Walter J. Dale, Chairman

Health Care Cost Review Authority
State of West Virginia

100 Dee Drive

Charleston, WY 25311

Dear Walter:

On behalf of the West Virginia Chapter ¢f the Healthcare Firnancial Management
Association (HFMA&), I apnreciate the apportunity to express our comments
regarding the revised Financial Disclosure rules and Certificate of Need
requirements.

Qur detailed comments on the Financial Disciosure revisions have been provided
as a part of the HCCRA/HFMA task force. '

A summary of key concerns would include:
. Financial Disclosure Rules
Section 6.8/6.9 o : .

We recommend exempting patient account payments, such as insurance
or other third party pavmenis and patient payments frcm Sections
- 6.8/6.9.

Consideration should be given to adjusting the reporting Timit of

$55,000 by an annual inflation factor. The $55,000 limit has been
in place since the inception of the law. Presently, the limit is

artificially low, restulting in additional paperwork and reporting

cost not intended by the legislation.

Sectizgn 7.2

The HCCRA has the Hospital Rate Setting Methodology tc determine i7
a hospital's rate structure is economically justified. Consequently,
Section 7.2 is unneeded.

We recommend deletion of this section.

Certificate of Need

Wnile the HFMA/HCCRA task force has not reviewed the Certificate of
Need requirements in detail, it is apparent that much of the data
requested either does not partain to justifying the project or is
data provided as a part of the Methodology or Financial Disclosure.




o

Walter J. Dale

HCCRA

August 31, 1988 _ ' ' B
Page 2~ - ’ ) N - o

HFMA recommends that data required as a part of a CON application
pertain to justifying the project and not burdening the facility
with duplicative paper and Tabor costs.

As always, should you have any questions, please do not hesitate to phone
(424-4220). _

Sincerety,

Va
;
.

s -

; | e
Ronald D. Anspaugh
President :

HFMA - West Virginia




CAZLESTENM AREA MEDICAL TENTER

Administrative Office . Zt:m Office Box 1547
Financial Services arleston, WV 25326

® 3502 Morris Strest
Charleston, Wy 25301

August 31, 1988

Mr. Walter J. Dale, Chairman
West Virginia Eealth Care

Cost Review Authority

1¢0 Dee Drive, Suite 201
Charleston, West Virginia 25311

RE: Proposed Health Care Cost Review
Authority Regulations on Financial
Disclosure Rule

Dear Mr. Dale:

: I am writing to provide the West Virginia Health
Care Cost Review Authority (WVHCCRA) with Charleston Area
Medical Center's {CAMC) comments on the above referenced
prepesed rule. For the sake of clarity, I have set forth
CAMC's comments identified to the related sections.

SECTICH 4.4 AND 6.3

Each of these sections specify that the annual
report regquired under the Financial Disclosure Rule shall
pertain to an individual covered facility if said covered
facility is a division or a subsidiary of another entity
which owns or operates cther covered facilities. CAMC owns
and operates three separate divisions in Charleston, West

Virginia.. However, none of these three divisions operate
independently of +the c¢ther and all three share common
services. CAMC also maintains cne provider number for all

three operating divisions which adds additional suppert to
the fact that CAMC is basically one hospital facility. As
has been the case in the past, CAMC would anticipate that
aggregation of the three operating divisions would continue
under these proposed rules.

SECTICN 6.4
Sectien 6.4 reguires a facility to file its
approved budget and its annual capital expenditures budget

for the fortheeming fiscal year at least thirty days pricr to
the start of that fiscal year. There are a number of reasons

GENERAL DIVISION o KANAWHA VALLEY DIVISION ¢ MEMORIAL DIVISION

e e o




Mr. Walter J. Dale
August 31, 1988
. Page Two

why a facility may not be in a position to have a Board
approved budget available thirty davs prior to the start of
its fiscal vear. Accordingly, CAMC is of the opinion that
the WVECCRA should include a provision in this Section which
would allow the WVHCCRA to grant an extension of time for the
submission of this data upon showing of good cause.

SECTION 6.12.3

This Section of the rule requires that hospitals
submit copies o©f contracts with individuals or groups of
healthcare providers for the provision of inpatient and
outpatient services. CAaMC is concerned that the general
availabiliity of such contractual infcocrmaticn may affect its
ability to negctiate ceontracts on terms faveorable to CAMC.
If such contracts are to be provided, CAMC is of the opinion
that they should be provided under seal and not available for
general review.

CAMC appreciates the opportunity to provide thessz
comments tc the proposed Legislative Rule 156-5F. Should
there be any gquestions concerning these comments, the WVHCCRA
may feel free to contact me at its earliest convenience.

Sincerely,

A 2. B

Stephen Z. Bell
Vice President for Finance

Jjem
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August 31, 1988

Walter J. Dale, Chairman

Health Care Cost Review Authority

State of West Virglinia

100 Dee Drive

Charleston, West Virginia 25311 ' - ST

Dear Mr. Dale:

St, Joseph's Hospital appreciates the opportunity to comment on the
proposed revisions to the revised Financial Disclosure Rules.

There are a number of ccncerns and/or questions that we have noted
as follows: ' .

Section 4.1

Reference is made to HCCRA regquesting that "an annual report
prepared by the covered facility's auditor c¢r an independent
accountant™ be published in a local newspaper. Such a report
could be 10-15 pages or more in length.

It is ocur suggestion that Section 4,1 be amended to simply state
that the hospital publish an annual report which has been
prepared in accerdance with generally accepted accounting
principies.

Section 4.5,1/4,.5.2/4.5.3

% statement 0f "Income and ExXpeéenses" and a statement of "Profit
or loss for the period reported™ will be the same statement.
Suggestion is made to delete 4.5.3 and restate 4.5.1 as the
"Balance Sheet™ and 4.5.2 as the "Income Statement™, using
present terminclegy.

VH-A

Farner=yHA Mig-Allantic
Affiliate of the Voiuntary
- - - e Hospitals of America Syster.

19th Street and Murdoch Ave. Parkersburg. WV 26101 1-304-424-4111




Walter J. Dale, Chairman

Health Care Cost Review Authority
August 31, 1988

Page 2 _

Section 4.5.4

Prior disclosures have reguired the publication of stock
cwnership. Section 4.5.4 expands the publication to include
dividends paid. Private cecrporations are already disclosing
their balance sheet, income statement, and salaries in excess of
$55,000. To recuire disclosure of dividends paid may prevent
investors from investing in West Virginia healthcare.

It is our suggestion that the regquirement of dividend disclosure
be deleted.

Section 6,8/6.9

We recommend that sections 5.8/6.9 be clarified so as not to
include patient account payments such as third party payers,
insurance companies, and patients,

St. Joseph's Hospital alsc suggests that consideration be given
to annually increase the reporting limit (currently $55,000) by
an annual inflation factor., The present limit has not been
corrected for inflation since adoption.

Section 6.10

It would appear that Section 7.1 allows HCCRZ to reguest
additiconal information. Section 6.10 would usually be a special
request item by the Authority for additicnal information. It is
our recommendation that Section 6.10 be deleted.

Section 7.2

The Health Care Cost Review Authority has the Hospital Rate
Setting Methodology to determine if rates are economically
justified. For this reascn there appears to be no justification

for Section 7.2 in the Financial Disclosure law. We recommend
deletion of this section.

Should vou have any gquestions regarding St. Joseph's Hospital's
response, please feel free to call 424 4713.

/Sifyerely, _ 7
( /4%245;;5 zn—"
/;;?iiiigL. Backus

Senior Vice President and
Chief Financial Officer
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BEEFORE THE HEALTH CARE COST REVIEW AUTHORITY

In Re: .

Proposed Rules Regarding the Health Care Facility Financial
Disclosure Act and Proposed Procedural Rules Under the
Certificate of Need Program.

Transcript of proceedings had or testimony adduced in
the above-styled case before the Health Care Cost Review Authority,
100 Dee Street, Charleston, Kanawha County, West Virginia, at

2:00 p.m., on the 1st day of September, 1988, pursuant to order

issued by the Authority.

BEFCRE: JOEN RQZAK, General Counsel
LARRY FIZER, Board Member
DCN KEESLILNG, Board Member
WALTER DALE, Director
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PEMNGADIINDY, MUNCIK. IN 47302
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2
MR. KOZAR: This is a public hearing held pursuant %o
West Virginia Code, Article 3, Chapter 29{(a), for the purpose of
taking public comments on proposed rules. We have bafore ug today
a proposed set of legislative rules regarding the Health Care
Facility Financial Disclosure Act as well as the proposed
procaedural rule under the Certificate of Need Frogram.

For the recerd, my name is John Kczak,
general counsel for the Authority. Also in attendance today are
two of the board members of the Authority: Mr. Larry Fizer and
Mr. Deon Keesling, as well as the Executive Director and obther
members of the staff.

We have had a number of written comments
filed, which will be responded to in the ordinary course of putting
the rule-making package together. TI'd also note that there has.
been an oral discussion for which I have notes with the subcommittd
of thg Hospital Financial Management RAsscciation. Those comments
will also be responded to. About .an hour age I had a call from Mr.
Mark Doth from Clarksburg, who indicated he had some comments on
the Certificate ¢f Need., He zsked if it was necessary to. fax thosd
down here to get them today, and I told _him no, we'd take them by
mail, so when they're here, thev will be admitted zs well.

We only have & few people who have
indicated that they want to talk. 1'l1l just mention -- we will tak
both sets of rules together. They are sufficiently dissimilar tha+d
I'm sure we can sort the ccmments out through the transcript.

We'll start with Mr. H. J. Simmons.

=]
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If you come up and have a seat and just

put ¢n the record who you are representing, you can go ahead and
make yvour comments here.

MR. SIMMONS: Mr. Kozak, I'm Jeff Simmons. As you know
from previous testimony, I am a resident c¢f Valley Forge,
Pennsylvania. I am President and CEQ of the Medi-Con Group, based
in suburban Philadelphia. I am here repregenting two organizztiong
doing business in this state, one of them keing West Virginia Rehab
Services, Inc., which is the <ccmpany that owns and operates the
rehab fzazcility in Parkersburg, West Virginiza, known as Western
Hills Regional Rehabilitation Hespital. I am the President of that
particular Board of Directors. I am also representing American
Health Enterprises, Ltd., which is the owner and operator of
Southern Hills Regional Rehzbilitation Hospital in Princetcn,
wWest Virginia. I also serve as the President of that particular

Board of Directors, also.

With me is Mrs. Irene Keeling from Steptoe
and Johnson, who has been retained tc serve us on this matter
before the Commission. I appreciate the cpportunity to speak

before vou.

Let me open my comments and we're
speaking -- at least I am speaking -- and Mrs. Keeling, while she
is with me here, will be speaking strictly to the financial
disclosure matter. None of it is related to the other issue.

As you know, we appearced before this

Cemmission back in July -- excuse me, June -- over a similarly




MUNCIKE. IH 4730R

FEHOQADIINDY,

or-LHL

related matter, which later then there was a decision issued

relative to that matter. I would like, for the purposes of this
record, to introduce that testimony again.

MR. KOQOZAXK: Do you have z copy of that?

MR. SIMMONS: Yes, I do have a copy of it. Let me hand
that to you, when I get through here in just a second, in case
there are any guestions you may have znd I need to refer to it.

Cur understanding of ocur criginal testimor
here, plus the decision of the Commission was that there would be
regulatory reporting under Section 5(f) of the Code, and we have
obvicusly agreed with that and will certainly abide and respond
to that regquirement. However, I think that as we start to look
through the preoposed rule-making here, we get some guestions
raised that go beyond some cof the reasons why we may have opposed
the earlier proposed rule-making. To get inte the details on this,
I think I would just point out a couple of things.

As far as our concern, and I think, based
on cur 2analysis, this current propesal in front of us is really
directed to trying to bring rehad hospitals bzck under the earlier
proposal that was being considered by the Commission. I would alsg’
point out that, richt now, the cnly two operating rehab hospitals
that would be subject to this are owned by the same -~ majority
owned by the same company. We do recognize that there is at least
one cther rehab hospitzl in the state thzt is under construction,

although I understand they are having problems down in Huntington,
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as well as the recently issued CON.

So, in terms of the magnitude of the state
of this industry being addressed, it is not particularly
significant in terms of numbers of beds or potential financial
involvement. To éet specific, in our two facilities, I agzain want
to emphasize that these are two faclilities that were financed and
constructed and started operations witﬁin a vear cf esach other,
beginning a year ago last February. These are not mature
organizations, nor will the two organizations that ére currently
under consideration in Huntington and Morgantown going to mature
for gome period of time.

Financial requirements - financial
digclosure reguirements being placed on these facilities during
this startup period is going to be extremely difficult for these
facilities, which I will point ocut to you in a minute, but these
are new organizations. They have new people; they have new
procedures. They are trying to develop a patient care.program thajy
can be balanced off against the financial regquirements of the
organization, and to teil you the truth, these are day-to-day
management operations going on in these facilities. These are not
ongoing facilities that have been around ten or fifteen years, somg
of whom in this state are doing well finangially; cthers are not
doing well. These are very high-risk ventures that are coming
up out of the grcund, that are getting started, that are refining

their patient care programs, and that are basically limping along
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until they can get into a profitable position. I think the timing
of this particular propésal‘cquldn't be worse for facilities like
this.

The systems that we have for financial
reporting in this'facility'are, at best, nominal, just for our own
internai'needs. We have a staff down there thaf, while they are
gualified and well-trained, nevertheless, in a startup mode, to
give you an exzmple, down in Princeton, 1t takes us fifteen days
after the close of the month just to get a financial statement out
of those facilities. Now, those statemehﬁs,'whén they are issued,
are good statements, and we rely on them, but that's a2 lot of time
Then when you start impesing additicnal requirements, both from
here and from other sources, it gets to be a very difficult problem
down there. |

I think that the systemé we have in there
are modest. They certainly are not the types of systems that I
think this regulatory process anticipates a hospital to have in
terms of some of the tape reguirements that you want and everythin¥,
and it just would be almost impossible, zt least for the
foreseeable future, to try to get into the level of sophistication
and computerization that some of this is going to reguire.

So, I would express to you that we consider
some of .this to be extremely onerous on a new facility. Now, down
the road two, thres years, when you have. a mature organization

that's well-~ciled and running aleng, different issue, no guestion
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about it, but we take great exception to this at this point in

time.

Now, to finish up my comments, I'd like
to refer you to the propesed rule -- I assume you have that in
frent of you -- page 12. I want to make a couple of comments about

two or three specific sections to give yvou an example of the
concerns that we have. The first one would be Section 6.12, and
we read that precisely to mean that you are directing this
exclusively at the rehad industry, and in this case, the two
existing rehab hospitals in this state, recegnizing that there is
a facility in Huntington, and perhaps one in Morgantown when they
implement it, will also fall under this particular provision. We
see this as being specifically applied to those two hospitals.

Under Section 6.12.1, Uniform Reporting
System;, we just simply are not prepared at this point to report
under this. I mean, if we zre required tc do it, we'll have to
find a out a way to do it, but we haven't given any thought to this
reporting reguirement, frankly, because we're busy trying to put a
hcspital up and make sure we can provide good care and meet the
firancial reguirements of the organization.

On 6.12.2, the Hezlth Care Cost Review
Autheority Annual Wage and Salary Survey, we addressed this in ocur
testimony eariier in the summer. We beslieve and continue to
believe thzt this is not a Section 5{f) reguirement but a Section

28(p), and our only guestion is, if you're now proposing this again.
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as we made the point earlier this summer, is this not just purely
in antiéipation of rate regulation, which at this point I think thsg
Commission has conceded is not the intent of the rule-making.

Skipping one more, firnally, to give you a
detailed example $f €.12.4, on page 13, it gets inte the UB 82
infermation, the patient care infeormation. We were surprised at tj
detail about which you are reguesting this information. You want
taped format, and I would tell you -- and I don't have this
verified -- but based on Mrs. Keeling and others that we have
talked to in this state, we are of the opinion that only maybe fiwve
or six of the existing hospitals, acute care hospitalsg, in the
state could meet this reguirement today. So that leaves a2 good

number of hospitals around the state that can't, and now vyou're

talking about two brand new startup hospitals that you're expecting

to come onstream.

I will tell you candidly there is no way
we could meet that requirement today. If you impose this, and it,
in fact, was in place, and we had to abide by it, we couldn't do
it. We would be immediately in nonconformancé with this requiremes
We recognize in here that hard copiles could be provided, but the
way that is written alone would suggest, because it is put in the
negative, you are at the mercy of the Board as to whether it ﬁould

even let you provide hard copies of this information.

So, I guess, to close off our part of this

we believe that this regquirement is going to be difficult to meet.

kL

=]

1t .

5




9

We think it's onerous at this point in time to the rehab hospitals
that we think this is directed to. )

T'd like to turn to Mrs. Keeling for scme
additional comments.

MRS. REELING: Thank you. My comments will be very
brief, and they are directed at the procedural method by which the
Board has checsen to promulgate the rules. Frankly, we see no
reason why these are emergency rules. We can't fathom that there
is any emergency in the state affecting two rehab heospitals which
amount to very few beds and a very smali number of dollars in terms
of the total health care delivery system in the state that could
be characterized as an emergency. So we do not believe that the
requirements of Section 2Z8(Z) 315 have been met with the
promulgation_of the rule.

We'll just close by saying that, again,
Section 8.12 appears to be direcily focused at rehab hospitals,
since, for some reason, the nursing homes are not reguired to
report under that section. We question whether it's arbitrary and
capricious in that singling out of the rehab hospitals, and whethek
or . not it is directed at attempting to begin, through 5(f) to
attempt to prepare to regulate under 29(b), which according to the

decision in June, is not appropriate a2t this time, at least. Thank

you.
MR. KROZAK: Any guestions from the staff?

(All give negaiive response.)
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MR. KOZAR: Thank you wvery much.

MR. REESLING: I do have a question. You mentioned the
startup of these new facilities. How long have you been involved
in this rehab hospital climate?

MR. SIMMONS: Here in this state?

MR. REESLING: No, overall.

MR. SIMMONS: Well, as a company, we have been involved
in rehzb probably for, extensively, for five or seven years. In
terms of ownership and startup facilities, these are the first two
we've been invoived with.

MR. KEESLING: At present, how many other institutions
do you have?

MR. SIMMONS: The only two we have.

MR. REESLING: I'm not talking about just in West
vVirginia.

MR. SIMMONS: The only two we have currently. Now,
there are obviously some planned or zcguisitions on the way, but
we don't have any others that we are working with.

MR. KEESLING: Okay. Thank you very much.

ME. SIMMCNS: Yes, sir.

MR. KOZAK: The next name I have on the list is
Edwin Foss.

MR. F0OSS: . My nams is E4 Foss, Exsacutive Vice
President of the West Virginia Health Care Association. We have

just cne cobservation or comment to offer regarding the proposed
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regulations. On page 7., Sgction 5.4, we would recommend changing
the deadline for submission of facility budgets from 30 days prior
to 3C days following the start of the fiscal year, and the reason
for that, gquite simply, is that the budget projections made 30
days in advance are still subject to last-minute changes. The
budget figures locked in as of the beginning of the fiscal year
are apt to have fewer and less dramatic changes, and the
information that you receive will be mere meaningful to you.

Thank you.
MR. KOZAERK: Any questions?
(Negative response from attendees.)
MR. KOZAK: Thank you, Mr. Foss. That concludes

the names on the list I have here. Does anyone else care to

comment?

MR. BELL: I don't have any verbal comments to make
right now, but I do have a few written comments cn behalf of the
Charleston Area Medical Center that I'd like to submit.

T MR. KQZAK: If vyou would hand those to Mr. Folio,

perhaps Mr. Folio would give me the list on the table back theré,

please. .

FENGAD|INDY. MUNGCIE., IN 47301

MR. FOLIO: We have one name on the other list —-—

Ms. Florette Angel.

8F-ERL

MS. ANGEL: I'm Florette Angel, representing the -
Mountain State Health care Campaign, based in Charleston, but

representing consumers and consumer organizations across the state}
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I am here to respond very briefly to the proposed regulations on
financial disclosure. I want to commend that concretizing what
has been demanded by Ccde and to have it in a form to be dealt
with and to also commend for the effort to get data which is
representing a consumer crganization, I think will long term, prov
to be very vital as there is staffing to study and others to study
for terms of strengths and weaknesses in our health care system,
g0 that remedies to address those weakngsses can be proposed.

The concern I want to eXpress, again with
cach ¢f us coming from a particular bent of representation, deals
with what I believe was the legislated intent in forming HCCRA and
the intent that is referred to in the findings dealing both with
financial disclostre and in the previous rules dealing with the
methodology. It deals with the public's interest in health care,
its V;talness to us 2s our citizens, the intent of the legislature
to try to see that an affordable system of health care . is in place
in West Virginia accessible to all of its.citizens. Since we have
started in this campaign,iIrhave to share with ycu that the types
of calls and concerns that have come to the offices of those  -.°
involved in the steering committee deal perhaps with perceptions,
but perceptions are things that need to be addressed. There is a
perception by many citizens that there is the possibility of
conflict of interest occurring between staff and board members of
our health providers and that this sometimes leads to decisions

being made which are not in the financial best iInterest of the

1w
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ultimate consumer, driving the cost of hedlth care even further

up than it is, or would need to bhe.

I do not know —- by the sound of financia
disclosure, it would zppear that semantically this would be the
proper place, but ﬁerhaps the other sections dealing with
methodoleogy is to address this, but would suggest and would ask
your attention to —- there appears to be no existence of any‘
regulations calliing for the filing of conflict of interest
statements on behalf of the health care preoviders, either their
board or of their key staff, nor does there appear to be any
regulations that demand that hospiltals and other providers adopt
pelicy that is filed that shows that decisions are made to assure
cost effectiveness, and I raise this in that sometimes I think thaf
good decisions are made but because the decision-making process is
hidden, that there then gives the appearance of conflict which may
in fact not exist. I would cite as an example a fictitious hospital
which makes a purchase of hospital beds, and there is the belief
that those hospital beds that the company stock is owned by Yoard
or staff. There is nothing on file to say thaf a conflict of
interest has been filed. There is the belief then in the public
or consumer's mind that a higher price was paid for those beds,
that there was not a competitive bidding précess,-and then it is
felt that bad decisions have been made. If there was a kind of
information on file and there was reason to believe a bad

decision had been made, agrees at least to investigate, if such
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information were on file with this body, z2n investigation could
occur, and it either could be corroborated or deried, and would
asX, wherever it is proper, that you consider very strongly
addressing these types of consumer concerns within your
ragulations.

Thank you.
MR. KOZAK: Any guestions?
{Negative response from attendees)
MR. KCZAK: Is there anyone else present who wishes
to speak or submit written cﬁmments? If not, we will call the

public hearing to a close and thank vou all very much for coming.
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