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APPENDIX B

FISCAL NOTE FOR PRCPOSED RULES

Rule Title: financial Disclosure Rule

Type of Rule: X __ Legisiative

interpretive

Procadural

Agency Health Care Cost Review Authoritiddress 100 Dee Drive, Suite 201.

Charieston, West Virginia

25311

ANNUAL FISCAL YEAR

1. Effect of Proposed Rule | Increase Cecrease| Currsnt Next Thereaftar
Estimated Total Cost s s s $ $
— 19,400. 19,400 14,400
Personal Services 11,520 11,5200 11,520
Current Expense 2,880 2,880 2,880
Repairs and Alterations v cm—— ———
Equipment 5,000 5,004
Other

2. Explamation of above estimates.

Perscnal Services - 1 FTE Data Entry Operator
Current Expenses - Fringe Benefits @ 25%

Equipment - Computer eguipment

3. Objectives of these rules:

To implement, consolidate and update the financial reporting

requirements contained in W.Va. Code 8§ 16-298-1 gt seq. and 16-5F-1

et seg.




4, Explanation of Owverail £conomic Impact of Proposed Rule.

A. Eccacmic“frﬁp“a-ct on State Government,

N/A - The agency fs funded by special revenues.

8. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

The funding for the additional staff person is from funds
appropiated by the Jegislature and provided by assessments paid
by the acute care hospitals in the state.

C. Economic !mpact on Citizens/Public at Large.

The financial data collected pursuant te this rule will assist
the agency in reviewing the financial status of health care facilities
and accordingly assist in containing health care costs to the public.

Data June 17, 1991

Signature of Agency Head or Authorized Repfesentative

A

. Fizer, E%atrman




_ TITLE 65
WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

EMERGENCY
SERIES 13
Title: FINANCIAL DISCLOSURE RULE
§65-13-1 General )
1.1. Scope - This legislative _rule Iimplements the

provisions of the Health Care Facility Financial Disclosure
Act found at West Virginia Code $§§16-5F-1 et seg., and the
financial reporting regquirements of Code §§16-29B-1 et seq.

This rule is nct applicable tec ner does it include contracts

with third-party payors. This rule further repeals and

replaces "Financial Disclosure Rule,” §65 C.8.R. 13 (1988%8).

1.2. Authority - W. Va. Code §16-57-3; §§16-29B-8(a), 17,

18, and 23.

1.3 Filiing Date -

1.4 Effective Date - - .

1.5 This legislative rule repeals and replaces

"Financial Disclosure Rule, "§65 C.S.R. 13 (1989).




1.6, This rule shall not be construed to require
duplicative filings of any repecrts, records, data, or other
information required to be filed with the board pursuant to
any other statute or rule. However, the beoard may require the
filing of the reports, receords, data or other information
required by this rule, even 1f the information is duplicative,
if the board cannot easily ascertain the information to be
provided by these rules in'any other material previocusly filed

with the board.

§65-13-2 Definitions

2.1. "Act" means the Health Care Facility Financial

Disclosure Act, W. Va, Code §§16-5F-1 et seqg.

2.2, "Annual report"” means an annual financial report
which 1ncludes the basic financial statements for the fiscal
yvear of the covered facility or related organization. The
financial statements of not for prcfit and government health
care entities consist o©f a balance sheet, a statement of
revenues and expenses of general funds, a statement of changes
in fund balances, a statement of cash flows cf general funds
and a statement of cash flows of restricted funds of
goevernment health entities. The basic statements of investor
owned health care facilities are similar to those of other

investor owned entities in accordance with generally accepted
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accounting principles. Fhe-report—shail—bepreparedby = An

independent acccuntant or the auditor of the covered facility

or related organization shall prepare the report.

2.3, "Becard" means the Health Care Cost Review Authority

established pursuant to W. Va. Code §16-29B-5.

2.4. "Covered facility" means any hospital, skilled
nursing facility, kidnéy disease treatmeht center (including
a free-standing hemodialysis unit), nursing facility,
ambulator? health care facility {not to include county health
departments or those free cliniés that provide all of their
services without cest to the patient), ambulatory surgical
facility, home health agency, rehabilitation facility, health
maintenance organization or community mental health or mental
retardation facility, whether under public or private
ownership or as a profit or nonprofit organization and whether
or not licensed or required to be licensed in whole or in part

by the state. A covered fécility does not mean the private

office practice of one or more health professionals licensed

to practice in this state pursuant to W. Va. Code, §30-1-1 et.

seg., unless the practice is certified as an ambulatory

surgical facility or center.

2.5. "Hospital" means any health care facility licensed

as such pursuant to W. Va. Code §16-5B-1 and any acute care
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facility operated by the State which 1is primarily engaged in
providing inpatients, by or under the supervisioﬁ of a
physician, dlagnostic'and'therapeutic services for medical
diagnosis, treatment anq care,of_ipjured, disabled or sick
persons, or rehabilitation services for the rehabilitation of
injured, disabled or sick persons. The term "hospital" also
includes, but is not limited to, specialty hospitals such as
acute care'psychiatric'hbspitals, fubercuioéis hospitals and
rehabilitation hospitals. The term "hospital" does not
include federally owned or cperated facilities or state owned

or operated mental health or long-term care facilities.

2.6. "Related organization” means an organization,
whether publicly owned, nonprofit, tax-exempt or for-profit,
related to a covered facility through common membership,
governing bodies, trustees, officers, stock ownership, family
members, partners or limited partners, including but not
limited to subsidiaries, foundations, related corporations and
joint ventures. PFor the purposes of this subsection family
members shall meang brothers and sisters whether by the whole

or half blood, spouses, ancestors and lineal descendants.

ethersimilar organisation ££f An organization is considered to

be related to a covered facility if one of the following

conditions is met:
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{a) #£The organization controls or is controlled by a
covered facility through contracts or other legal documents
that allow the organization the authority to direct any of the
covered facility's activities, management or policies, or

allows the covered facility to direct any of the

organization's activities, management or policies—; &

4+23>(b) The organizaticn has solicited funds in the name

of the health-care-eorntity covered facility with the express or

implied .approval of the covered facility, and amry¥ a

substantial portion of said the funds weze was intended by the

contributor, or was otherwise reguired, toc be used for the

benefit of the covered facilityy

{B+(c) The covered facility has transferred er—may¥
sransfer resources to the organization —ez—any and a

substantial portion of the organization's resources a¥e 1is

held for the benefit ¢f the covéred facility;

+e¥(d) The organization has transferred or—may—trancsfer

resources to the covered facility exr—ary and a substantial
poertion of the covered facility's rescurces a¥e is held for

the benefit of the corganization;
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+dr{e) The covered facility has assigned certain of its
functions to the organization, which is operating primarily

for the benefit of the covered facility;

+e+(f) The organization is wholly-owned or was created by
the covered facility, and the covered facility receives any of

the profits of the organization; or
+£+g) The covered facility is wholly-owned or was created
by the corganization, and the organization receives any of the

profits of the covered facility.

{hY In the event of the dissclution of the related

entity, substantially all of the assets of the entity would

become the preoperty of the creating entity.

2.7. "Rates" means all rates, fees and charges imposed by
any covered facility or related organization for health care

services.

2.8. "Reccrds" includes accounts, bcoks, charts,
contracts, documents, f{iles, maps, papers, profiles, reports,
annual and otherwise, schedules and any other fiscal data,

however recorded or stored.
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2.9 "Trial balance" means a list of the debit and credit
balances of all accounts in the hospital's general ledger

after audit adjustments as of the end cf the fiscal year end.

§65-3-3 Annual Public Disclosure Report

3.1. Within one hundred twenty (120) days after the end
of its fiscal vear, eacﬁ covered facllity and related
organization shall file with the board and publish as a Class
I legal advertisement an annual disclcsure report prepared by
an independent accountant or the auditof cf the covered
facility or related organization. The published annual
disclosure report shall be—=eguired—%e contain only those
items specified in subsection 3.5 of this rule and shall be
prepared in accordance with generally accepted accounting
principles. The publicatiocn shall cbmply with the procvisions
of W. Va. Code §59-3-2 and the covered facility or related
organization shall place the report shall-be—placed in a
qualified newspaper published in the county where the—covered

facility-or related organizgatien it is located. The board

may, upon good cause shown, extend the period for publication.

A The covered facility or related organization must file a

copy of the advertisement must—be £filed with the board within

thirty (30) days of its publication.
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3.2. If there is more than one gqualified newspaper of
general circulation in the county where the covered facility

or related organization is located, the publication shall be

covered facility or related organization shall publish the

report in the newspaper with the largest circulation.

3.3. If a2 qualified. newspaper is not published in the

county where the covered facility or related crganization is.

lccated, +the—publicatieon—shall -He the covered facility or

related organization shall publish the report in a gualified

newspaper published cutside the county but which has the

widest circulation in the ccunty where the covered facility or

related organization is located.

3.4 The annual public disclosure report shall be for
each Individual coveredzfacility or related organization., If
a covered facility or related organization is a division or
subsidiary of ancther entity thch owns or operates other
covered facilities or related organizations, the annual public
disclosure report shall be for the specific division or

subsidiary and nect for the aggregate of #£he or combined

covered faciliities or related organizations of the other

entity.

3.5. The annual public disclosure report shall include a

compltete—statemento£f the following:
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3.5.1. . A Bbalance sheet. -

3.5.2. A sstatement of income (revenues and
expenses).

3.5.3. A $Sstatement of changes in retained

earnings (fund balances).

3.5.4, A statement of ownership for persons
owning more than five percent (5%) of the capital stock
outstanding and the dividends paid theréon, if any, and to
whom paid for the reporting period unless the covered facility
or related organization is duly registered on the New York
stock exchange, the American stock exchange, any regional
stock exchange or its stock is actively traded over the
counter. The statement shall also contain a disclosure of
ownership by any parent company or ownership of any

subsidiary. Nothing in this rule regquires an individual

investor with less than a forty percent (40%) ownership

interest in a health care facility or related organization to

submit a perscnal financial statement.

3.5.5, A& prominent notice that the details
cencerning the contents of the advertisement, together with

the other reports, statements and schedules reqguired to be
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filed with the bcard are available for public inspection and

copying at the board's office.

§65-3-4 Statements, Schedules, Reports_ To Be Filed With

Board

4.1. Every covered facility and related organization
shall file with the board the fcllowing statements, schedules
or reports within one hundred twenty (120) days after the end
of its respective fiscal year or at such other times as nay be
regquired by the board in writing or pursuant to these rules.
The beoard may, for good cause shown, extend the time for

filing.

4.1.1. A complete audited financial report for
the preceding fiscal year prepared and presented by an
independent accountant or the auditor of the covered facility
or related organization. The-repert——shall-be—accompanied by
& All notes, schedules and documents as required by the audit
guidelines of the American Institute of Certified Public

Accountants shall accompany the report. If an audited

financial. report 1s not prepared by a covered facility or
related organization, then that facility or crganization shall
provide the board a statement of income (revenues and
expenses), a statement of changes in retained earnings {(fund

balances), a statement of cash flows, a balance sheet for the
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reporting pericd and/or any other statement as required by

generally accepted accounting principles.

4.1.2. A statement of services available and
services'rendered. If the facility is a nursing home, it
shall complete and return to the board a copy of its Annual
Report of Nursing Homes within thirty (30) days of its receipt
of the blank form. If the facility is a hospital, it shall
complete and return to the board a copy of its annual survey
report for the American Hospital Association within fifteen

{13) days of rendering the report to the Association.

4,.1.3. The approved budget and the annual capital
expeﬁditures budget for the forthcomihg fiscal year which sets
forth the total financial needs cf the covered facility or
related organization and the resources available or expected
to become available to meet such needs. Budget formats may be
£hat those customarily used by thé facility or organization
for its own interﬁal purposes but must, ét a minimum, state
the projected patient revenues and expenses by individual cost
center and the details of other anticipated operating and non-

operating revenues and exXpenses.

4.1.4. A complete schedule of its current rates
for all patient services provided by the covered facility or

related organization at the close cf its fiscal year.
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4.1.5, If the covered facility or related
organization is certified under the federal medicare or
medicaid programs, a complete copy of all cost reports
submitted. to the nmedicaid . state  agency, medicare
intermediaries or other state agency administering legislative
directed funding. If suek a report is not prepared by the
facility or crganization within a given fiscal year, then it
shall file a complete schedule of costs allocated toc each
category of costs in accordance with standards established by

the state medicaid office.

4.1.6. At statement o¢f all charges, £fees or
salaries for goods or services rendered to the covered
facility or related crganizaticn, together with the name and
address cf each entity providing the goods or services, which
exceed in total the sum of fifty-five thousand dollars
($55,000.00) for the reporéing period. This requirement does
not apply to pavments made or due as a result of services
rendered to patients, clients or residents to whom the covered

facility typically provides services.

4.1.7. A statement of all charges, fees or cther
sums collected by the covered facility or related organizatien
for or on account of any Lperson, firm, partnership,
corporation or other entity, however structured, together with

the name and address of each entity from whom a charge, fee or
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— —————

other sum was ccllecied, which exceeds in total the sum cof
fifty-five thousand dollars ($55,506.00) during the reporting
period. This requirement does not apply to payments made or
due as a result of services rendered to patients, clients or
residents to whom the coveréd facility typlcally provides

services, _

4.1.8, If a covered facility, related
organization or its parent entity must file a form 10K with
the Federal Securities and Exchange Commission, then it shall

file a copy of the 10K form with the board on an annual basis.

4.1.9,. A copy of all income tax returns and
applicable substitutes {e.g. Form 990) required to be filed by

federal and state laws.

4.1.10. A trial balance for the reporting periocd.
Covered facilities or reiated organizations which are not
hospitals, either in whole or in part, shall file a trial
balance only if requested to do_so in writing by the bocard.

If such a request is made, the covered facility or related

crganization shall file the <trial balance shali—be—£filed

within fifteen (15) days of the board's regquest.

4,1.11. A copy of all contracts that the facility

or organization enters into with any individual or group of
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health care providers for the provision of inpatient or
cutpatient services together with a schedule of rates to be
charged by the health care providers for their services under
the ceontract or charged by the covered Zfacility for those
services by the provider. Simple admitting privileges to the

facility shall not-be are not construed as such a contract.

4.2, The statements, schedules, reports cr other
informaﬁion reguired to be filed,pursﬁant to subsection 4.1 of
these rules shall be filed fer each individual covered
facility or related organization covered by this section. If
a covered facility or related organization ig a division or
subsidiary of another entity which owns or operates other
covered facilities or related organizations, the statements,
schedules, reports or octher information shall be .for the
specific division or subsidiary and not for the aggregate of
the covered facilities or related organizations of such other

entity.

4.3. Every hospital shall also file the following with

the board:
2.3.1. Within one hundred twenty (120) days after

the end of its fiscal year, a copy of the Health Care Cost

Review Authority Financial Report (Uniform Reporting System),

Page 14.




adopted pursuant to W. Va. Ccde §16-298-17, including the wage

and salary survey.

2,.3.2. Oon a menthly basis or at intervals

specified by the board, a A ccmplete copy of the Uniform Bill-
82 (UB-82) data unifeorm billing—fermshall Dbe-submitied—at

morthly -basis, for each and every eone—ef—its Inpatients
including %hese—%ha%~aee—éaeaffeé—bfwéhe—éeéesa% medicare and
medicaid patients pregrams. If the board obtains seme—ofthat

data-freom another scurce for a portion of the data, the board

may excuse the hospital from providing that portion any-such
pertion—received—from such—sourece.

4.3.3. The uwaiformbilling-formmustbesubmitted
hospital must submit the UB-82 data to the board or its agent

on Industry Standard 1600 BPI tape or similar computer tape,
diskette ox other electronic transfer means in the format as

designated by the board. A hospital shall not submit # hard

copies of the uniferm—billing UB-82 data shati—net—be
sabmitted without the pribi approval of the board.
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§65-13-5 Exemption

4-45.1. ..A related organization, as 7defined in
subsection 2.6 of this rule, may receive an exemption from the

reporting requirements of the Act and this rule if it meets

each of the following requirements:

A4cdri~5.1.1. The related organization is not a
covered facility and is not a health care provider of any

type. . e

bord—23-5.1.2. The related organization did not

provide to or receive any from the covered facility any

material service.
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4-4=3+5.1.3. The related organization paid—ae
moRey—to—3pd—received—mo-mepey—from did not transfer to or

receive from the covered facility substantial funds or

resources.

- 4-b4-5.1.4. The related organization was not or

is not established to provide an¥ a substantial benefit to the

covered facility, or vice-versa, as described in subsection

2.6 of this rule.

4+5-5.2. Any organization seeking an exemption pursuant
to this section 44 S5—efthis—rule must file a written request
for an exemption with the board within sixty (60) days after
the end cf its fiscal vear. Fhe—written reguest—musthebhy &
A duly authorized representative of the organization must make

the request in writing and the request must contain, at a

minimum, the following:

4-5+1~+5.2.1. _ The identification of the applicant

and the nature of its relationship with a covered facility.

4-5-2+5.2.2, A  description of the related

organization's purpose, operations, revenues and expenses.

4+5-3+-5.2.3. A statement which establishes that

the related organization meets each of  the requirements
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outlined in subsection 4-45.1. of this rule which would

entitle it te¢ such an exemption.

4+65.3. Any exemption granted a related organization
pursuant to subsection 4-55.2 of phis rule shald—be is valid
only for the reporting period for which an exemption was

granted.

§65-13-56 Additional Information

$€.1 Whenever further records, data or other

information are deemed considered necessary to verify the

accuracy of any information_ set forth in any statement,
schedule or report filéa'by a covered facility or related
organization under the provisiq?s-of the Act or these rules,
the board may require the production of such records, data or

other information.

5.6.2. The board may regquire any coverea facility
or related organization to file any additional records, data,
reports or other information concerning or affecting the costs
incurred in rendering health care services by the facility or
organization or concerning or .affecting the cost of health

care services generally in this state.
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56.3. The board shall make A gﬁy request for

records, data, reports or other information by —the-—beard

pursuant to this section shall-be in writing, and shall give

the covered facility or related organization shadl-begivern a

minimum of ten (10} days within which to file the reguested

material.

"§65-13-&7 sShort Form

The form shall develop, on ¢r befecre the 1lst day of
October, 1992, a short form by which certain covered
facilities may report the information reguired by section 4 of
this rule. The following covered facilities may report on the
shoxrt form: (a) Kidney disease treatment centers (including a
free-standing hemeodialysis unit); (b) ambulatory health care
facilities; (c¢) ambulatory surgical facilities; and (<d) home

health agencies.
§65-13-78 Hearing

The board may conduct hearings as part of any
investigation i1t undertakes pursuant to the Act or these
rules. The board may subpoena witnesses, papers, records,
decuments and any other information or data it may require in
its investigation. The board may administer ocaths or

affirmations during the course of such proceedings.
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§65-13-83 Confidentiality

89.1. The bcard and its cfficers, employees and
agents shall maintain the confidentiality of any and aill
medical or individual informat;on perscnally identifiable to
a patient or a consumer of health services,rwhether directly
or indirectly. Hhis dees—mnot-—prehibit+ The board £zom may
release +ng statistical data or reports bgsed upon these

records.

85.2, Tax returns_required to be filed pursuant
to subsection 4.1.3835 of shese this rules shall remain

confidential, and popart—shall be divniged or made known-by

the board or its officers, employees or . agents shall not

divulge or make any part known. This—dees—met—prohibit £The
board £rem may releaséing statistical data or reports based

upon these records.

§65-13~810 Public Access to Information

Except for those documents held confidential

pursuant to section & 9 of these rules, the board shall keep

all other reports, statements, schedules or other information
filed with the board pursuant to the Act or £hese this rules
shatl-be open to public inspecticon and examination during the

regular business hours of the board. The board shall make
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€copies of any report, statement, schedule or other
informaticn shali—be —made available to the public upon
request. -The board may charge its reasonable and customary

fees for making copies of any such document.

§65-13~1£11 . Injunctions

If any coveréd facility or related organization
falls to file or publish any report, statement, schedule or
other information pursuant to the Act or these rules, the
board may reguest that its general counsel or the cffice of
the attorney general file an action in the circuit court of
the c¢ounty in which the covered faclility or related
organization 1is located for the issuance of a mandatory

injunction to compel compliance.

§65-13=23112 Penalties For Failure To Comply

The board shall netify A any covered facility or

related organization which fails to make and transmit to the
board any report, statement, schedule or other information
required by the Act or these this rules, or fails to publish
cr distribute any report as required, shall-bonetified by the
boaxd of such delinquency by certified mail, return receipt
requested, If the delinguency cont;nues for more than ten(10)

days after receipt of the notice, the delinguent facility or
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organization shall—be ,_i.g___subject to a _pénalty up to one

thousand dollars per violation for @ach day thereafter that

the delinquency continues. The board shall impose the penalty

shall-pe—dmnosed—by——the beard, and 1f the facility or
organization fails to pay said the penalty within the time

specified by the board, the board shall reccver the penalty

shall—be roecoveredby—theboaxrd through the attorney general

or its general counsel in a civil action filed in the circuit

court of the county where the delinguent facility or

organizaticn is located. The board shall pay A& any benalty

received or recovered by—the—beard—shall—be—paid into the

state treasury to the account of the general fund. The review

of any final judgment or order of the circuit court shall be

by appeal to the West Virginia Supreme Court of Appeals.

§65-13-1313 Severability

If any provision(s) of +these rules or the
application therecf to any entity or circumstance shall be
held invalid, the invalidity shall not affect the provisions
or applications of this rule which can be given effect without
the invalid provision(s) or application and to this end the

provisions of these rules are declared to be severable.
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KEN HECHLER
Secretary of State

. MARY P, RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FRERCTTE
Executive Assistant

Telephone: (304) 345-4000
Corperations: 342.8000

AGENCY :

RULE:

DATE ORIGINALLY FILED AS AN EMERGENCY RULE:

DATE FIRST EMERGENCY AMENDMENT FILED:

STATE OF WEST VIRGINIA

Series 13,

- SECRETARY OF STATE

Charleston 25305

January 22, 1982

Health Care Cost Review Authority
New Rule,

Financilal Disclosure

January 10, 1862

June 17, 1981

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

WILLIAM H. HARRINGTON

Chief of Stalt

JUDY COOPER
Director, Administrative Law

DONALD R. WILKES
Curector, Corporations

SHEREE COHEN ___
Spectal Assistant

(Plus all the valunteer

help we can get)

DECISION NO. 2-92

Following review under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with required findings is available
from this office,. )
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KEN HECHLER
Secretary of State
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WEST
KEN HECHLER é‘f % WILLIAM H. HARRINGTON
Mo -

Secretary of State ) . {5 t X Chief of Staff
. MARY P. RATLIFF A% s JUDY COOPER
Deputy Secretary of State KM Director, Administrative Law
ROBERT E. WILKINSON DONALD R. WILKES
Deputy Secretary of State STATE OF WEST VIRGINIA . Direclor, Cerporations
CATHERINE FREROTTE . SECRETARY OF S’I‘ATE SHEREE COHEN
Executive Assistant . i ' Special Assistant
Telephone: (304) 345-4000 - - . Charleston 25305 ) (Plus all the volurteer
Corporations: 342-8000 : . : ) help we can get)
DECISION EMERGENCY RULE DECISION
(ERD 2-92)
AGENCY: Health Care Cost Review Authority
RULE: New Rule, Series 13, Financial Disclosure

ORIGINALLY FILED AS AN EMERGENCY RULE: June 17, 1992
FIRST EMERGENCY AMENDMENT FILED: January 10, 18382

par. 1 The Health Care Cost Review Authority (HCCRA) has filed the
above new rule as an emergency rule. ’ '

par. 2 West Virginia Code 29A-3-a requires the Secretary c¢f State to

review all emergency rules filed after March 8, 1986. This

review requires the Secretary of State to determine if the

agency filing such emergency rule: 1) has complied with the

. procedures for adopting an emergency rule; 2) exceeded the

scope of its statutory authority in promulgating the emergency

rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3  Following review, the Secretary of 8State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(29A-3-a(a)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances constituting
the emergency, with the Secretary o¢f State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC).

par. 5 If an agency has accomplished the above two regquired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
thirty-five day review period, whichever is sooner, the
Secretary of State shall ruile 1in favor of procedural
compliance.
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The HCCRA filed this emergency rule with supporting documents
with the Secretary of State January 10, 1992 and with the
LRMRC January 10, 1989%2.

It is the determination of the Secretary c¢f State that the
LRMRC has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Ccde §16-5F-3(1) reads:

(1) Promulgate rules and regulations in accordance with the
provisions of §29A-3-1 et seqg. of this code to implement and
make effective the powers, duties and responsibilities
contained in the provisions of this article.

It 1s the determination of the Secretary of State that the
HCCRA has not exceeded its statutory authority in promulgating
this emergency rule. .

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows:

(g For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulatlon or to prevent
substantial harm to the public interest.-

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only dccument to_the satisfacticn of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three

emergency categories. S : -

The facts and c1rcumstances as presented by the HCCRA are as
féllows:

The emergency amendment contains changes made by the
Legislative Rule_ Making Review committee. The emergency
amendment is required to make the emergency rule currently in
effect c¢onsistent with the proposed legislative rule as
modified by the Committee.

It is the determination of the Secretary of State that this
proposal gualifies under the definition of an emergency as
defined in §2%A-3-15(g).




This decision shall be cited as Emergency Rule Decision 2-92
or ERD 2-92 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with

the Attorney General

par. 14
the Health Care Cost Review Authority,
and the Legislative Rule Making Review Commission.
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KEN HECHLER
Secretary of State
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