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Z¢planation of above astinates:

All of the regulatory prégrams affected by this rule are already in
place. o new programs are implemented by these rules. '

3. Cphjectives of these rules:

To express the agency's opinion that psychiatric

hospitals are within the programs implementing the Health Care Facility Financial
Disclosure Act, W. Va. Code, § 16-5F-1 et seq., and the Health Care Cost Review

Authority Act, W. Va. Code, § 16-29B-1 et seq.
alse stated to be within the terms of

Disclosure Act, W. Va. Code, § 16-5F-1 et seq.

Rehzbilitation hospitals are

e Health Care Facility Financial




4, Explanation of Cvarall Econamic Inmpact of Proposed Rule.
A. Ecananic Inpact on State Government,

As to additional cost, there should nmo be any. Inclusicn of these
hospitals under the Health Care Cost Review Authority Act will generate
more revenue for the Authority's operations.

B. Econgnq‘.c Impact on Political Subdivisions; Specific Industries;
Seecific groups of citizens.

None for political subdivision and groups of citizens. There will be
costs imposed upon the hospitals including up to one-tenth of one percent
(0.1%) of its gross revenue. Most of the documents to be filed by the
hospitals are coples of documents the hospitals already have to prepare
for other purposes. Of the documents prepared specifically for these Acts
the average cost should be $2,500.00.

C. Econamic Impact on Citizens/Public at lLarge.

None.

Date: June 28, 1983

Signature of 2gency Head or_Authcrized Fepresentative
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Arch A, Moore, Jr. STATE OF WEST VIRGINIA Waltar J. Dale

Governar HEALTH CARE COST REVIEW AUTHORITY Chairman
Board Members
Larry C, Fizer

Don M. Keesling

June 27, 1988

Honorable Ken Hechler
Secretary of State
State Capitol Building
Charleston, WV 25305
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Dear Mr, Hechler:

Re: Interpretive Rule: Coverage OF
Finaneial Disclosure Aects And
Utilization Review Requirements

p
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Enclosed herewith for filing in the usual manner, please find the following
documents related to the promulgation of the above-titled rule:

(1) Original and one copy of the ageney approved rule;
(2) Original and one copy of the Fiscal Note;
(3) Original and one copy of the notice of agency adoption;

{4) Two copies of the attendance sheet for the public hearing held on
June 13, 1988;

(8) Two copies of the comments received ineluding a transeript of the
hearing;

(8) Two copies of the rule showing deletions as strike throughs and
additions with underlining;

(7) Two copies of a memorandum discussing the reasons for the changes;
and

(8) Original and one copy of the Promulgation History Abstract.
With much appreciation for your assistance in this matter, I remain

Very truly yvours,

JOHN H. KQZAK
General Counsel

JHE/jmh

Enclosures
100 Dee Drive Charleston, West Virginia 25311 Telephone: (304) 343-3701




Promulgation History Abstract

Rule Title: Coverage Of Finaneial Diselosure Acts and
Utilization Review Requirements

Rule Type: Interpretive

Filed Notice for Public Hearing: May 9, 1988

Publie Hearing Held: June 13, 1988

Final Rule Filed with Secretary of State: June 28, 1988
Effective Date: July 28, 1888
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Section 1. General

1.1 Scope - This interpretive rule is intended to provide guidance to
certain free-standing, speciality hospitals that, in the agency's opinion, are

subject either to the requirements of the Health Care Faecility Financial

Pursuant to W. Va.

Disclosure Act, W. Va. Code, § 16-5F-1 et_seq., or of the West Virginia Health
Care Cost Review Authority Aet, W. Va. Code, § 16-29B-1 et seq., or both.

Code, § 16-29B-10, and § 18-29B-16(a), both of those Aets
are administered by the board of the Health Care Cost Review Authority, W. Va.
Code, § 16-29B-5.

1.2. Authority - W. Va. Code, § 16-29B-8, -17, -18, & -23, and § 16-
5F-3(a).
1.3. Filing Date - June 28, 1988,
1.4,

Effective Date - July 28, 1988.




HCCRA
Int, Rule, 16-5F and 16-29B
Series XII, Sec. 2

Section 2. Definitions.
2.1 The term "Authority" refers to the agency known as the West

Virginia Health Care Cost Review Authority created by W. Va. Code, § 16-29B-5.

2.2 The term "bDoard" refers to the three-member board whieh is
charged with earrying out the duties imposed upon the Authority. W. Va. Code,

§ 16-29B-5(a).

2.3. The term "{ree-standing" as applied to a hospital or other
inpatient facility means & physical structure which is physieally independent
from other inpatient faeilities or an inpatient faeility which is administered and

managed separately from other inpatient faecilities, or both.

2.4. The term "psychiatric hospital" means an acute-care institution
which primarily provides to inpatients, by or under the supervision of a physieian,
specialized services for the diagnosis, treatment and rehabilitation of mentally

ill and emotionally disturbed persons.

2.5. The term "rehabilitation hospital® means an inpatient faeility
which is operated for the primary purpose of assisting in the rehabilitation of
disabled persons through an integrated program of mediecal and other services

which are provided under competent professional supervision.

Page 2




HCCRA
Int. Rule, 16-5F and 16-29B
Series XII, See. 3

Section 3. Introduction.

The board administers several different statutory programs. Two of
those programs are inveolved in this interpretive rule. First, the West Virginia
Health Care Cost Review Authority Aect, W. Va, Code, § 16-29B-1 et seg.,
provides for a uniform system of accounts and finaneial reporting (section 17),
for an annusal financial reporting {(section 18), and for a utilization review and
quality assurance program (seetion 23). Second, the West Virginia Health Care
Faeility Finaneial Disclosure Aet, § 16-5F-1 et seq., requires the annual
publication and filing of certain finaneisal reports as well as permitting the board
to develop other requirements. The purpose of this interpretive rule is to
express the board's interpretation of these previsions regarding free-standing

acute-care psychiatrie hospitals and free-standing rehabilitation hospitals.

Seation 4, Utilization Review and Quality Assurance

By a legislative rule titled "Legislative Rules To Implement Utilization
Raview and Quality Assurance Program - Phase 1," 65 CSR 4 (1985), the board
has adopted a program of patient datz submission from West Virginia hospitals to
the Authority. It is the opinion of the board that free-standing acute-care

psychiatric hospitals are subject to the provisions of that legisiative rule.

Page 3




HCCRA
Int. Rule, 16-5F and 16-29B
Series XII, See. 5 '

Section §. Annual Financial Reporting System

The boszrd has implemented the provisions of seetions 17 and 18 of the
Hesalth Care Cost Review Authority Act, § 16-29B-1 et seq., by adopting a
"Uniform Reporting System and Annual Wage and Salary Survey,"” That system
was exempt from the rule-making requirements of the Admini;strative
Procedures Aect, W. Va. Code, § 29A-3-1 et seq. See W. Va. Code, § 16-29B-
17(a). It is the opinion of the board that free-standing acute-care psychiatrie

hospitals are subject to the provisions of that system.

Section 8. Health Care Faeility Finaneial Disclosure

The board, pursuant to W. Va. Code, § 15-29B-16(a), replaced the
director of the department of health as the administrator of the West Virginia
Hesalth Care Facility Financial Disclosure Act, § 18-5F-1 et seg. That Act
requires "covered facilities" to publish and file certain finaneial reports and
documents on an annual basis. It is the opinion of the beard that free-standing
acute-care psychiatric and free-standing rehabilitation hospitals are subject to

the provisions of that Act.
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HCCRA
Int, Rule, 16-5F and 16-29B
Series XII, Sec. 7

Section 7. Rate Review Act

7.1, Nothing In this interpretive rule is intended to change the poliey
of the board as expressed in the "Procedural Rule For Requests For Hospital
Rate Changes," 65 CSR 3 (1987), that presently exeludes free-standing asecute-
care psychiatrie hospitals from the requirements of the rate review and rate
setting programs of W. Va. Code, §16-29B-1 et seg. If that policy is
subsequently changed in a later phase of the rate review and rate setting
programs, rules incorporating those changes will then be issued,

7.2. It is the present position of the board that it will not attempt to
apply the provisions of the rate setting aet, W. Va. Code, § 16-29B-1 et. seq., to
free-standing rehabilitation hospitals. If after further study the inclusion of
free-standing rehsabilitation hospitals appears to be appropriate, then the board
will engage in rule making to that effect. This present eXelusion of such

hospitals is not a waiver of the board's jurisdietion to make such a later change.

Section 8. Diserete Part Units

It is the opinion of the board that if an acute-care, inpatient faeility
(that is, a hospital) has, among its other services, either a discrete part
psychiatrie unit or a discrete part rehabilitation unit, or both, those units as part
of an otherwise covered hospital are subject to all of the publication and

reporting requirements discussed In sections 4, 5, and 6 of this interpretive rule
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HCCRA
Int. Rule, 16-53F and 16-28B
Series XII, Sec. 8

and are also subject to the requirements of the rate review and rate setting

programs; i.e., sueh units must be ineluded by the hospital in its submissions to

the rate review and rate setting programas.

Page 8




Before The West Virginia Health Care Cost Review aduthority

Pubiic Statement

of

American Health Enterprises, Lizd.
(Southern Hills Regional Eehabiliitation Hospital)

and

West Virginia Rehabliitation Services, Inc.
(Western Hills Regional Rehablliitation Hospital)




INTRODUCTION

Mr, Chairmen, my name I1s H. J. Simmons, III.
I presently reside . in Valley Forge, Pennsylvania, and
serve as President and CEC of The Medicon Group (Medicon),
& Radnor, Pennsylvania health care ccmpany. I am a native
West Virginian with famlliy roots extending back neariy
250 years and proud graduate of West Virginla University.

I am appearing before the Authority today as the
President of +the Board of Directcors of two separace
companies that own and operate L0 bed, free—standing,
comprehensive, Level II, medical rehablilitation facilities
iocated in  Princeton and Parkersburg, West Virginia,
respactively.

These two operating companies are American Health
Enterprises, Ltd. (AHEL) trading as Southern Hills Regicnal
Rehabpiiitation Hospital (Princeton), and West Virginla
Rehabilitation Services, Inc. (WVRSI) trading as Western

Hills Regional Rehabilitation  Hospital (Parkersburz).

)

Appearing with me today 1is Irene Keeley, an attorney with
the firm of Stepstce & Jchnson, who 1s serving as special
counsel te AHEL and WVR3I fcr this matter. Aiso present
is Dr. Stepnen J. Scheer, Director of the Dzrartment of
Physical Medicine and Rehabliitation of the

of Cincinnati. Dr. Scheer i1is a paid consultant to AHEL .




and YWVRSI for this matter and has 1o other interest in
or connection with Medicon, AHEL or WVRSI. Both Mrs.
Xeeley and Dr. BS8chesr will be providing comments during
ocur testimony and, along with me, are prepared to respond
to any questions which the Beard or 1its staffi may have
concerning this matter.

BACKGROUND

As a general point of departure for our commencts
and testimony, l1et me Dbriefly summarize <the status of
the two facilities and thelr projécted impact upon the
local economy. Southern Hills (Princeton) opened for
business on Mareh 11, 1587 and through December 31, 1887,
provided 195 inpatients with over 5,800 days of care and

treatments. During

[y

experienced nearly 3,000 outpatie

h

e

this sftart-up year, Southern Hill lost slizhtly over
$437,000. Through May 31, 1988, Southern Hills has served
I47 inpatients, with over &,100 patient days and ezxperiencad
nearly 1,300 outpatient treatments. Scuthern Hills 1is

currently at the financial breakeven point through NMay
31, 19883,

Western Hills (Parkersburg) opsned Ifor business
on February 16, 1938, and through May 31, 1588, has served
56 inpatients with neariy 1,200 patient days and experlenced
140, ocutpatient treatments. Western Hiils, through HMay
31, 1$88, has lost over $280,000, which is siightly better

than fthe budgeted results for this pericd.
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Let me further summarize tne ecombined estimated economic

impact of these two facllities when they both btecome fully

operaticnal:

Total Capital Investment $18,300,000
TYotal New Jobs 220-240
Total Annual Payrolil ~ 86,000,000
Total Annual Locally $ 3,000,000

Purchasesd Goocds/Services

Toctal Annual State and $ 500,000
Local Taxes - ’

It should be c¢clear Ifrom nmy preliminary comments
that AEEL and WVRSI have a strong interest 1in the cutcome
of this process. I wish to state for the record that
the proposed HCCRA rulemaking is consildered as both contrary
o existing leaw &as well as 11il-timed from & State policy
standpoint. - The Dbalance o¢of ocur testimony 1is Iintended
T0 address, in more detail, the reasons for cur cpposition

o the proposed rulemaking.

DISCUSSION OF LAW

ECCRA has c¢verreached 1in 1ts attempt fo use an
interpretative "rule o improperliy =subJect rehabilitation

facilities operating in West Virginia to the provisions

of W.Va. Code §16-29B-1 et seqg. The practical effect
21 the proposed rule i1s not to intervret exlisting law,
but t¢ determine private rights, privilieges or Iinterests
by subjecting them to the regulatory and assessment sScheme
cof article Z9E.

_3_




-

Under W.Va. Code  §29A-1~2(¢), an interpretative
rule is defined as a rule . _

adopted by an agency independently of any delegation
of legislative power which is intended by the
agency to . provide iInformation or guidance to the.
public regarding the agency's interpretations,

pollcy or opinions upon the 1aw eniorced or

administered by 1t and which is not intended by

the agency to _be -determinative  of. any issue

gifecting private rights, privileges or interest

{emphasis added).

nition ar

FJ«

Interpretative rules cive def
clarification to & statute; they do not confer rights
or obligations having substantial effects on the regulated

entity, According to Neely, Administrative Law in West

Virginia, the Iegitimacy of an interpretative rule turns

on its consistency with 1legisliative intent. Id. at 233.
The West Virginia Supreme Court of Appeals previousiy
has set aside interpretative rules found o dififer Irom
the Court's assessment of legislative intent. In Ye O0ide

Apothecary v. DMcClelilan, 253 3.E. 24 " 545 (W.Va. 1979),

the Court abrogated an interpretative rule of the S3State
Board of Panarmacy defining "sale" and substituted its
own view of the ©proper interpretation o¢f a statute
prohibiting retall sales of certain drugs by persons other

than registered pharmacists. See a2lso Mascon County Board

of Educatlon v. State Superintendent, 295 S.E. 24 719,

722 {W.Va. 1582).
Even 1f the Board's use of an interovoretative rule
o . subject rehabllitation facilities <to the regulatory

and assessment scheme of $16-26B~1 et seaq. could somehow

4=




te considered proceduralily correct, the clear intent of

the Legislature under article 298 was not to regulate’
post-acute rehabilitation Jfacilities. A careful review
of that statute, as well as thils agency's own implementing
legislative rules, supports this conclusion.

Section 16-23B-1, which sets forth the legisiative
findings and purpose of article 2¢B, states that the purpose
of that article is "to protect the heaith and well-being
of the <citizens of this state by guarding azainst

unreasonable loss of economie rescurces as well as €0

ensure the continuation of appropriate acute care hospital

services" (emphasis added). HCCRA Rule §65-5=2 -amplifies
this by stating that the Authority's primary
respeonsibilities are to (1) develop & rafte—setting system

"for hospital acute care services;" (2) develop a uniform

system of reporting hospital data; and (3) ensure the

continuation of appropriate "acute care hospital services”

in West Virginia.i/(emphasig added)

ECCRA apparently is relying on the broad deiinitions
of "hospital” under W.Va., Code §16-29B-3 and W.Va. Code
§16-5B-1 as the jurisdictional  predicates for  1its
centemplated regulation of rehapllitation faciiities.

Such reliance, however, 1s misplaced.

_/HCCRA itself has oDpreviously vrecognlized that
articl 29B was not intended o regulate rehabiliitation
faciliities. Upon the advent of such facilities in West
Vieginia 1in 1986, HCCRA specifically stated that it did
not intend to apply §16-29B-1 et s8=¢. to such facilities.
See letter of John H. Xozak to oiii Raitty dated November

20, 1986,
—.5_




Secticn 3 of article -29B defines a hospital as

1t

N

a_ facility subject to licensure as such under the
provisions of .Article Five-B [§16-53-1 et seqg.] of this
chapter and any acute care facility operated by the state
government ... and dces not include state mental health
faciiities or state long-term care facilities."” W.Va.
Code §16-5B-1 defines & hospital as any institution,
place, building or agency in which an acccmmodation of
five or more bpeds 1is maintained, furnished or offered
for the hospitalization of the sick or injured.”" It further
specifically excludes "extended care facliitles not operated
in connecticn with a hospital." This definition c¢learly
does not contemplate the inclusion of rehabilitation
facilities. Even though such facilities may be identified
generally as 'Thospital' Dbecause such facllities provide
post—acute or extended <care, <they are clearly outside
the purview of this sitatute. Further support for this
position is found at $5(a) of article 5B which exempts

"hospitalis" (as defined

from periodic license inspection all
at _ 316=5B-1) accredited by the Joint Commission on
Acereditation of Health Care Organizations (JCAHQ) or
the American Ostecpathic Association (ACA). Thus, any
§1 _"hospital" in West Virginia which 1s accredited by

either JCAHO or AQA, the national accreditation agenciles

for -acute care hospitals, does not have tc undergo annual

licensure inspecticn by <the West Virginia Department of
Health. Rehabhilitation facilities, by virtue of Chapter

15 of the State Health Plan, are not accredited by either




JCAHO or AQA. Instead, by mandate of the S3HP, they must
be accredited . by the Commission on Accreditation of
Rehabilitation Facilities (CARF), the only national
organization that specifically accredits rehabillitation
facilities., It is unresasonable to assume that in adepting
§5(a) the Legisiature either merely overlooked the different
accreditation status  of rehabliltation facllities or
intended to subject them fTo more rigorous licenges inspection
than acute care hospltals. The obviocus inference to be
drawn is that the Legisiature recognizsed that rehabilitztion
facilities operating pursuant to the geals and objectives
of Chapter 15 of the State Health Plan and accredited
by CARF are not 'hospitalis" pursuant tc article 5B.
Therefcore, no exemption under §5(a) was deemed necessary.
AHEL and WVRSI concede that tThey presently are
licensed as acute care hospitals in West Virginia. 1t
would be erroneous, however, %to assume that this licensure
cilagsificaticn is definitive of thelr legal status under
either article 5B or article Z9B. Since the advent of
rehapilitation services in West Virginia in 1986, <the
Department of Health has failed to implement the intent
of the Legislature, as expressed in Chapter 15 of the
State Health  Flan, te distinguish the function of
rehabilitation facilities from that of acute care hospitals.
Uniike our neighboring states of Pennsylvania, Maryland,
Kentucky and Ohio, which have created a separate licensure
category for ~ rehabillitation facilities, West Virginia,

by inattention o©f <the Department of Health, maintains

_7_




enly two licensurse categories - acute hespltal and nursing
hcme. Southern Hills In Princeton and Western Hills in
Parkersburg are Iicensed as acute hospltals solely because
there i no appropriate rehabilitation classification
avallable to them.

Given fthat the clear intent of sarticles 5B and
29B 1s to regulate cnly acute care hospitals, any attenmpt
to bring rehabiliitation facllitles under the regulatory
and gssessment scheme oI article 29B basedon 2 licensure
misclassification is arbitrary and capricicus.

APPLICABILITY QF THE STATE HEALTH PLAN

The Medical ERehabilitation Chapter (Chapter 15)
oI Vest Virginia's State Health Plan contains the definitive
anzlysis of renablilitation faclilitles in West Virginia,
and further evidences that rehavilitaticn services are
noet considered as &acute services in West Virginia. The
Chapter 1s the product of a unigue initiztive on the part
of the West Virginia Legislature %o resocive a significant
health services gap for an increasingly large number of
West.Virginians being disabled by iilness zand/or accidents.

Using $150,000 of legislative funding, the
Rehabilitation Services Steering Commititse was formed
by the West Virginia Department of Hezlth. Its purpose
was: te develop the data and systems research necessary
for a2 comprehensive medical rehabllitatlion services plan
for the State of West Virginia. The Steering Committee

inciuded expertise from the West Virginia Mediceal

-5




Association, the Hospital Association, the State's ftwe
aliopathic medical scheools, Vecational ERenhabiliitation,
Workers' Compensation zand the Commission on Aging. Its
efiorts, completed in 1584, produced a thoughtiul,
practical, state-of—the=art plan for a system of
comprehensive medical rehabllitation unilits ©to mest “the
well-documented needs of the State's disabled citizens,
While the State Health Pian and 1ts chapters are
not c¢ited as guidance Ifor the rate—-setting provisions
of $16-29B-1 et sea., the 1986 Legislative Amendment of
the Article establishss the SHP as guidance for the
Certificate of Need process. In this rcle, 1t Dbecomes
the basic authority for defining the components of the
West Virginia health care services systen. The Medleczl

Rehabilitaticn Chapter of f{the Plan c¢learly supports the

-5

definition o© rehabilitation faciilties &8 post acute,

=

chreonic or extended care facllities exempted from licensin

6-5

w
=

as hospitals under ¢§1 . One of its fundamental
principles is the identification and clarification of
rehgabilitation services as Dbeing separate and distinct
from those usually found in an acute care hospital setting.
Appendix G of the Plan, the Propcosed Poliey and
Statement on Comprehensive Mediecal ERehabilitation of the
American Hospital Association (p. U3), states: '"The most

iogical candidates for medical rehablliitation are

individuals with physical 1imitations, usually chronic




»ather than acute, such as those resulting from disease

ronm

Fh

or injury ... and whose Iimpairments prevent them
engaging in the normal activities of daily living." The
policy further. recognizes that (p. 50, line 25) "patients
nave the best chance for rehabilitation when the Institution
in which they are hospitailized provides  preventive and
rehapilitative services to the full gxtent of its
capgbilities, and, recognizing its limitations, has accepted

its responsibility to refer patients to other facilities

rehavilitation facillties are inferred by fthe context)

EanN

that - offer appropriate services of assured. gualisy."

Wnile this 1583 statement encourages the provision of
rehabilitation services as early in anm "acute care illness”
as possible, its Dbasic_recommendation separates (p. 50,
line 42) Vchronically 11l and disabled individuzis" from
"acute . and lcong-term patients.” This Appendix G Folicy
ig  incorporated into the Chapter in its introduction (p.
5, para. Ly, Thus, the Chapter not only defines
rehabilitation services and fzcllities as post acute
services and settings, but it also describes rehabilitatlon

cal

[

patients &s disabled or chronlc patients whose acute med
diagnosis, treatment or management 1is no longer fthe primary
coneern.

In’ the Probilem Overview secilon, the Medical
Rehabllitation Plan hkegins by drawing a distinczlon betwesn
morblidity and disability a8 a health status iIndicator.

On vage ! of the same section, it goes on to state: "Acute

-10- -




care hegpitals provide some compornents of physical
rehabilitation, but are not géared to & <coordinated,
comprenensive effort."V Thus, at 1ts opening statement,
the IlMedical Rehabililtaticen Chapfer distingulshes between
acute care and rehabllitative care in bpoth the condition
of the patients served by medlcal rehabillfation and the

services and facilitiles in which these patients are served.

In Section 2, Scope and Organization of Physical

Rehapilitation Services, the latter distinction is addressed

with grester specificity (p. 4): T"Because of the necessity

o}
m

of . bringing together specialists and methods from a wi
varlety of fields and because of architectural design
and space requirements, comprehensive thysical
renabiliitation must e provided in speclalized units or
facilities." The section continues in an elaboration
of rehabilitation as a part of the continuum of care which
is post—acute care and devoted to achieving maximum physical
or pnysicai and vocationzal improvements.

The fingl section of the Plan's introduction wo
its Medical Rehabilitation Chapter i1is entitled Benefits

of Physical Rehabilitation. In pointing cut the increasing

need for these. services, the Plan says (. 546): "As

more sophisticated technigques and  equipment become

available, medicine 1s able to freat, 1In an acute sense,

those -diseages or injuries <that previously would have

¥iiied .... Rehabilitation 1s the overall process .of._

impreoving the quality of 1ife Dby reducing the long-term

-1,




effects of disabiiity and the costs of dependency.'" Again
the separation 1s c¢liear between acute medical services
which provide treatment for those who are 11l or injuresd
and the rehabilitation services which improve the conditions
of chronicaliliy disabled individuals.

Following the introduction, the Medical
Rehnabilitation Chapter of the tate Health Plan begins
to outline Geals and Cbhjectives according to the West
Virginia State Health Plan's health services classification
scheme based upen the federal Healéh and Human Services
Taxcnomy Ifor —health care system design. There are five
clagsifications of Goals: =~ Community Health Promotion
and Protection; Preventicn and Detectilion; Diagnosis and
Treatment; Habiiitation, Rehabilitation and HMaintenance;
Support Services,. It 1s significant to¢ note that the
Plan's Acute Care Chapter which dezls with nospitals has
o Class U Goals (Rehabilitation and Maintenance). Rather
ite direct service Goals are Class 3 (Diagnosis and
Treatment). In contrast, the only Class 3 Diagnosis and
Treatment Goal for Medical Rehabilitaticn 3is as follows
(p. 9):

"Diagniesis and ftreatment of physically

disabling conditions in an acute-care

setting wili be at the state-oi-the—art

and incliude an assessment of rehabllitation

potential.?

Service geoals for the establishment of 1rehabilitation
faciiities are all Class 4 Rehahilitation and Maintenance

Goals. It should he noted that the clasgification




designation of the facility goals as Class 4 Rehabilitation
and HMaintenance 1is &aliso found in the Plan's Long-Term
Care Chapter.

The Medical Rehabllitatlion Chapter outlines &
three—-tiered facility system for the State. It describes
the second tier as (p. 11), "providing therapeutic care
for post— acute patients with physical disabllities (and)
is composed of rehabilitaztion units 1in selected health
faciliities.V The third tier - (p. 11y,  M"is a
university—affiliated rehabilitation program which willi

provide.....services to its own region, serve as a statewlde

referral facllity...and as a training and research center
for the state."

In the 0QbJective dealing with second cier units,
Item 5 (p. 14) clearly states, "4 skillied nursing facility

-

may serve:as a second ftier rehabllitation unit . 1f 1t has
followed established State Health Plan ang CARF guildelines
and has in place appreopriate transfer agreements...”

The Objective dealing with third tler units says
the services must be "linked" with a state. medical scheel
and the affiliated hospitals, but Item 3 and 5 (p. 14)
describes these linkages as '"memorands of agreement with

]

performance standards for roles  and functions." Both
Objectives state that the beds of renabilitation facilities
are not to be considered acute care beds.

Another discussion of a rehabilitation facility's

dissimilarity to an acute care hospital occurs in

_13_




Recommended Action 3, under Objective RM 1-L: (p. 16).
The actlon reguires an gpplication for a third tier facility
to . ineciude in 1ts application z draft agreement with =a
medical scheol afiilizted hospital, The agreement "must

document <that the rehabillitetion facility is committed

1=t

to...and I1s wiiiing %o  provide 1its facility...forr the
training and research programs of ﬁmdical schools in its
area. (4nd) "must document...willingnsess to accept patient
referrals/transfers from hospitels within its service
area..."

Even where the plan recognizes that a rehabvliitation
facility may Dbe hospital-based (Objective RM 1-3, Item
3 and 4, p. 1&), 1t reguires that the unit be separate

firom the hospital's acute—cares bed complement and thast

[y

it be accredited by the Commission on Accreditation o
Rehabilitation Facilities (CARF), not the Joint Commission
on Accreditation of Hospitals (JCAH or JCAHGC).
Further, Objective RM 2-2 (p. 18) says, 4131
traumatic acute spinal cord injury patlients shall be
transierred to the appropriate level renabilitation service
following medical stabilization in an acute care hospital.”
Finally, Goal RM 3 (p. 19) says that "the average
length of stay in any physical rehabilitatio; gnit or
faciiity in West Virginia should not exceed 40 days in
any one year...excluding any pricr acute <care stay.”
Contrast this with the S3State Health Plan's definition
of acute care (Volume 1, B. 235) as "medical care provided
patients reguiring Iimmediate and continucus attentlon

of short duration.”




In the elaboration of Objective RM 3-2 dealing
with utllization review (. 20}, the Plan goes on, "Because
physical rehabiliitatlion 1s essentially different from
acute care, different standards must be used t¢ determine
appropriateness of services and the length of stay."

Under Objective RM 4-1 on p. 22, the Plan requires

a speclfiic transfer of patients from the acute care hospital

to 1ts hospital—-based rehabplilitatlion faciiity.

DESCRIPTICN CF A MEDICAL REEABILITATION PACTILITY

It might be useful to describe, briefly, a typlcal
medical rehabilitation fzclliity and how 1t operates.
Pirst, I weould 1iike Lo provide a working definiticn of

renabiiitation.

-t

medica

Medical rehabiliitation 1is a process that applies
disgnostic and therapeutic disciplines to patients
with disapling injuries or diseases. The goal
cf rehabilitation is fto miltigate or eliminate
functional iimitations in daily living tasks.
mebility, communication and employment. Patients
receive rehabilitation through a type of care
which 1s pest-acute and t0ua¢iy unliilke the nature
of care commeonly provided in an acute care hospital.
Fatients reguiring this type o0f post-acute care
are medlcally stable.

Let me, iurthermore, describe the ey
characteristics 0f a medical rehabliiiftation facility.

1. Ccomplicated physical Impairment

Only patients with complicated physical Impairment
(i.e., %two or more functional problilems)} that
are rroperiy referred from acute care hospitals
or other settings are admitted and treated at

g medical rehabilitation facility.




Case Mix

The typlcal <case mix o¢f a medical rehabilitation
facility includes stroke, spinai cord injury,
neurologic discrders, hip fracztures and replacement,
amputation, traumatic brain injury, major multiple.
trauma, polyarthritis, burns and congenital
deformity. four o©f these diagnoses, ie. strolke,
spinal cord I1njury, <traumatic brain injury and
amputation, represent neariy 75% of wrehabilitation
facility eadmissiocons. These same four diagnoses
are less than 5% of the admissions to a +typical
acute care hospital.

Length of Stay

The average length o¢f stay of a rehabllitation
faciliity is 320 days. The. average length of stay
0f an acute care hospital is 7.3 days or less cthan
one—~fourth the length of stay for & rehabllitation
hospital.

Medical Stablliity

A typical patient admitted to a medical
rehabllitaticn facillity 1is medically stable.
Rehabllitation facilities are oprevared fto manage
the medical problemg of such patients as they
progress through the medical rehgbilitation progran.
However, 1f they become mediczlly unstakle, they
are referred back to an acufe care hospital until
the patient is restabilized.

Services Provided .

Rehabhilitation faciliities do not provide surgical,

emergent or obstetric services. Even most
scphisticated diagnostic services are provided
ot site at local hespitais. The services normally

provided inciuds theraples which promote the
functional restoration of the patients.

Inter—-disciplinary team apprcachn

Medical rehabllitation facilities use arn
inter—disciplinary team approach in the care of
patients. This team 1s directed by a physiatrisc

(a specialist - in physical medicine and
rehabilitation) and incliudes physician, consultants,
physical therapists, occupational therapists,
recreation therapists, speech pathcologists, scoclal
workers, psychologists, rehailitation nurses

and wveocational counselors.
- .




Patient Care and Discharge Planning

A patient entering a medical rehablliitation facility
must have potentlal te benesfit frem the program.
A pre-azdmission evaluvation 1s performed through
which specific c¢bjectives are . established for
the patient. A plan of care 13 prepared, followed
and revised as necessary. Each patient has &an
individugliized set of functicnal goals. Discharge
plarnning begins upon admission. 90% of the patients
are discharged to home and 10% are discharged
to a custecdial facility




Let me try fTo compare and contrast

0of a medical

care hosplftal.

Characteristics

Meode of Care

Concern for .
Functional 3tatus

Pgtlent Participatlion
Participants

Social/Vocational
Status

Admissicn Guidelines

Goals

Medical Status

This -analiysis

acute care hospltal and a2 medical rehabilitation fac

ferms, & _medical

rehabililitation

clezrly

hospital

Acute Care
‘Hospital

Eierzarchic Medical
Model

Low Priority

.Passive Reciplent

of Care -

_.Not Appliicable

.Emergency, Acute
or Elective ledieal/
Surgical Need

Manage Acute
Problem

.Critical to Stable
.24 Hour HMedical and
Nursing Intervention

documents the

rehabliitation faciliity 1is

to an acute care hospital.

to and witn

some additional characteristics

those of an acute

Medical Rehabilitation
faclility

Inter~digciplinary
Team T

Primary Emphasis

Fatient and Family
are Ldetive

Integral Part oi . .
Care Plan

Extensive Physical
/Cognitive Impairment

JMaximize Independence:

Medically Stable
.Daily Physician
Interventlon and
24-FEour Nursin

Intervention
differences between an
ility. In =simple

simply not comparable




A final point needs to be made congerning the
uniqueness o0f a medlcal rehablilitation facility regarding
resource consumpition. Rate vreview and control systems
imposed on acute care hospltals &at . the Federal and State
level have been based on & predicatable level of resource
consumption tied fo patient diagnoses. Research concerning
medical rehabllitation concludes that the unique
characteristics of the patients served by a rehabilitation
faclliity preciude the abiiity to predict by diagncsis.

The Unlted States Department of Eealth and Human

Services (DHHS) has centinued to maintain in its mandated

de

annual report to Congress on development Dprogress of - .

prospective payment system for excluded hospitals

{(rehabilitation, psychiatriec, children and chronic care)

Diggnostic conditicon explains iittle, whereas
functional status explsins substantialilly more of
the wvariance 1n %ctal charges Ior 2 rehabilitation
stay. A natlonally accepnfted set of functional status
measures has not yet been develecped Ior application
in a classification system for rehabllitation
facilities.

1t
£1

ECONOMIC REASONS FOR REHABILITATION EXCLUSION

In addition to the very compelling lezal and operational
reasons establishing that rehebllitaetion facllities are
not acute care heosplftals subject o regulation under articls
29B, there are several significant economlc reasons which

argue for the exclusion of wrehabilitation hospitals from

the proposed rulemaklng:




The regulations carry an assessment equal %o
one—tenth of one percent (C0.1%) of gross revenues.
If applied te eilther Izecllity at full .operation,
this &assessment will increase ccsts at each
facility by at least 37,000 annually. =~ These
increased costs will inevitably be passed on
te patients and thelr insurers 1in the form of
additional costs cor  charges. This pass tThrough
directly affects speclfic Zroups of cltizens
(rehabilitation patients) contrary to the analysis
of economic impact offered under the Fiscal Note
for Proposed ZRules (Sections 4B and ULC) issused

by the Commission.

..Compliance with certain reporting reguirements,

namely the annual wage and salary survey, will
require additional data collection and handling
cests projected to significantly exceed the
estimate of $2,500 per facility reflected in
the Fiscal Ncte for Proposed Rules (Section &B).
This cost 1s estimated by management staifs at
each facility to be $5,000 - 86,000 annually
and will also be passed on to patients and thelr
insurers.

Since the Board has previously eXxpressed intent
Lo gxcuse rehabilitation faclliities from
rate-setting, this reporting regquirement 1is g

costly, unnecessary and merely cumulatlive data




exercise. Financially burdening starc-up
faciliities that have and are incurring significant
operating losses 1s not 1in  the ©LDest econonic
interests of the general public or of

rehabllitation patients and their femiliies.

This resuit is contrary to the anzalysis contained

in the #Piscal Note for Proposed Rules (Section
4C).
Imposing the reporting requirements of | West

Virginia Code §16-298B-1 et seg. effectively places
these fledgling faclilities under the _impending
threat of actual .rate setting, HCCRA's
protestations and current attitude notwithstanding.
Such a threat only serves to discourage existing
rehabilitation providers from Investing capltal
in additional programs and facilitles. It &iso
sends a clear. signal toc those interested iIn
investing capital in rehabliitation @ as new
providers. Both o¢f these resyults have z clearly
adverse economic and financial impact upon this
segment of the heaglth care industry of Vest
Virginia. This 3is contrary to the Fiscal HNote
for ~Provosed .Rules (Section 4C) i1ssued by the
Beard.

Finally, rehabiiltation facilities in West Virginia
are neither economically stable nor -financialily

matures at this <time. Any additional regulatory




burdens - from supposedly benlgn reporving
requirements to cnerous rate setting schemes

- may result in the business failure of one or

more of _these entities. Such an event serves
no hbeneficial public purpose and, in effecst,
contravenes the expressed goals and objectives

of West Virginia's own State Health Plan.

POLICY RoASONS FOR REHABILITATION EXCLUSION

It may alsco be useful to consider the policy implications

which arise for .the State of West Virginia in this proposed

rulemaking Ior regulateory reporting and, eventually, rate

setting of rehabilitation facilities.

1.

West Virginias Business Environment

Although West ~Virginia's business environment
has iImproved, it still suifers from a negative
business image. As evidence o¢f <this fact, 1

note a recent article in The Walli Street Journal.

In twe surveys reported upon oty The Wall Street

Journal the businessr climate of only +Two states

= Leouisiang =znd West Virginia - ranked in the

bottom 15% of the states listed iIn both surveys.

Several of the key factcrs listed by these surveys.
included high +tax rates, lack of skilied Iabor
and over-regulation. West Virginia was reported
as having these three factors. The . proposed

rulemaking under consideration only reinforces
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the image of cver—regulation and further stultifles
the business environment and economic prospects
of the Staze.

I% should aliso be noted <for the record that,
of the {ive neighborin states abutting West
Virginia (Kentucky, Maryiand, Ohilo, Pennsylivania
and Maryiand), only Maryliand has imposed a rate
review/rate control gystem upon medical
rehabilitation facililtiles. The absence of rate
regulation in sftates other than laryland serves
to stimulate capital investment aznd the development
anduse of rehabilitation facliities. I would
alsgc note for the record that the heavy regulation
of health c¢are in Maryland has resulied Iin. a
seriously underdeveloped renabllitation system
there. ~

State Health Plan and Impiied Commitments

As noted earlier in this written festimony, a
well-reasoned and carefully—-crafited Chapter 15
oI <the State  Health Plan delineated the goals
and objectives for a coordinated medical
rehabilitation system for West Virginia. Implicit
In this chapter were certain commitments by both
thé sponsbrs of such faéil;ﬁies and the State
to assure that the system which evolved would
pe cost effective, financeiglly wviable, o¢f high
quallty and properly integrated with otner healith

care delivery system elements.
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At least two providers, AHEL and WVR3I, have mei or are

mesting their respective obligations under the State Health

Plan. To date, there are at least three areas where State

government has yet to address its implied obligations:

- The State of West Virginia has yet to fund and pay
for rehabllitation services for its Medicaid
beneficliaries. As &g result, a signifiicant segment

£

of +the population, and those meost likely to need
and benefit from rehabilitgtion services, are unapie
to recelve these services.

- The State o¢f West Virginia has _yet to mandate
rehapilitaticon benefits under private insurance
rians., This lack of mandated coverags exposes large,
privately—-insured groups such &as Blus Cross of West
Virginia, €0 non-coverage Ior rehabllitatlion services.

- The 3State of West Virginiz has yet to assure that
its oWn Workers' Compensatiocon cases regqulring
rehabilitation services will be referred to qualiifisd,
in—state faclllitles providing fthese services. This
lack of poiicy results iIn geographic dislocation
of wpatients and their -famiilies who are referrsd
ple ouft-of-state facillities. More significantly,
it resulits in a lack of treatment for many West
Virginiz patients who are either unwilling or unable
to travel to these out-ci-state facilities. Finally,
it results in significant tax-based revenues of

the State being expended at out-oi-state facilities.
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I respectfully suggest that the 3ftate of West
Virginia would be much better seryed by foqusing its
attention upon these 1mportant poiicy 1ssues rather than
imposing assessments and -increasing regulations upocn a
financlaily fragile secior of an evolving rehabllitation
industry. As  providers who have taken =a risk in the
business environment of West Virginia, AHEL and WVRSI
expect +the 3State to fulfiil 4its commitments under <the
State Health Plan. Fulfillment of mutual commitments,
not. . constantly 1lncreasing regulation, 1is fthe true measure
of -the private/public sector vartnership success.

On behalf of the Bocard. cof Directors of AHEDL and
WVR3I, I wish to express our appreciation fo the Authority
for the opportunity fto present these comments. We encourage
the Authority to elther withdrzw the proposed rule or

to exclude rehabilitation facilities from it.
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HIGHLAND HOSPITAL

June 10, 1988

Mr. Xen Rutledge, President

West Virginia Hospital Associatiomn
3422 Pennsylvania Avenue
Charleston, West Virgindia 25302

Dear Mr. Rutledge:

In respense to the Interpretive Rule on Coverage by Finanecizal
Disclosure Acts and Utilization Review of Psychiatric and Rehabiii-
tation Hospitals, please be advised that Highland Hespital is opposed
to this ruling.

Currently and historically, we have not been subject to rate re-
view by HCCRA or to any assessment Over the years, our records clearly.
indicate that we have made every effort to operate this facility as
cost-effectively as possible and to keep our rates as low as possible,

state-wide or even national data will substantiate that for
our rates are lower or

Area,
an 80 bed free-standing psychiztric hospital,
as low as any comparable instituticn.

We feel that we are zlready sufficiently regulzted and to add
znother layer of regulation at this time, would impose an additiomal
fiscal burden, the cost of which, would only be passed on to the
consumer.

In terms of financial disclosure, we are already providing our
annual financial report and the annual wage and salary survey which
we feel is sufficient.

We therefore urge the West Virginia Hospital Association to support
us in opposing the interpretive rule which can only be regarded as being
not only non-productive and counter-productive but destructive as well.

Please assist us in our mission and goal to provide quality and
appropriate psychiatric care and treatment at realistic and nominal

rates.
Very truly yours,

M{‘M /{{'/éq

Welv11 N. Bass
Administrator

MNB /maf
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West Virginia Health Care
Cost Review Avthority
100 Dee Drive

Charleston, WV Z5311

RE: Proposed West Virginia Interpretive Rule,
Chapters 16-5F and 16-29B, Series XII, Coverage
by Financial Discleosure Acts and Utilization
Review of Psychiatric Hospitals and
Rehabilitation Hospitals

Dear Sir:

On behalf of Chestnuvt Ridge Hospital which is a Ifreestanding
psychiatric hospital located in Morgantown, West Virginia, please
consider this letter a formal cbjection to the above described Proposed
Rules. It is the position of Chestnut Ridge Hospital that HCCRA does
not have jurisdiction over freestanding psychiatric hospitals and that
they are not subject to the requirements of the West Virginia Health
Care Cost Review Authority Act 16-29B-1 et. seq. and accordingly this
agency does not have the power and avthority to Implement these proposed
rules. Further, the proposed rules are ©being adopted as an
interpretive rule and it Iis the pesition of Chestnut Ridge that this is
an improper procedure and format for developing this type of rule.

Freestanding psychiatric hospitals are a2 vnique hospital that have
unique patient mixes, wunigque charging mechanisms for services, and
provide vunique services that are separate znd distinet £from general
acute care hespitals. The forms which the agency proposes this
hospital complete are inapplicable ard are not appropriate for this type
of facility and could not be properly completed by a freestanding
psychiatric institution. ’




Goopwin & Goopwiw

West Virginia Hezlth Care
Ccst Review Authority

June 10, 1988

Page 2

Chestnut Ridge Hospital further objects tc the proposed imposition
of any assessment under the provisions of W.Va. Code §16-29B-1 et. seq.
and any other regulations relating to assessments on the grounds that
again this agency does not have jurisdiction control over psychiatric
hespitals, It was mnot the intent of the legislature to cover
freestanding facilities. :

Chestnut Ridge reserves the right to file additional documents and
materials that it deems appropriate with regard to this matter.

Sincerely,

¥MIs/cac : -




ATTACHMENT

The following are briefly stated reasons that acute psychiatric hospitals
cannot be adequately compared to acute medical/surgical hospitals, as being
proposed by the West Virginia Health Care Cost Review Authority.

UNIFORM REPORTING

A.

Revenues and expenses are not comparable, In general, psychiatric
hospitals have lower gross daily charges and expenses than cemparably
sized medical/surgical facilities. The components of revenue {(room and
board and ancillary charges) are certainly not comparable.

Psychiatric facilities use less medical/surgical-type ancillary resources
(laboratory, radioleogy, physical therapy, ete.) per admission than
medical/surgical facilities. Psychiatric hospitals do, however, have
ancillary charges which may include group therapy, individual
psychotherapy, activities therapy, biofeedback, etc.

Accurate and adequate comparisons between revenues and expenses of acute
psychiatric hospitals and medical/surgical hospitals are, therefore, not
possible or even advisable.

The lengths-of~stay ("LOS") between medical/surgical and psychiatric
facilities are totally unrelated, By virtue of the care and treatment
given and the environment, the LOS for a psychiatrie patient will be
longer than for medical/surgical patients.

Even between psychiatric hospitals, experiences and cutcomes depend
greatly upon the aculty of the illness of the patient, the age of the
patient, diagnosis, underlying physical conditions, presence of
additional complicating psychiatric conditions, availability and use of
ad junctive therapies, etc. This normal "uniqueness" between psychiatric
hospitals is even more prominent at Chestnut Ridge Hospital due to its
assoclation with the West Virginia Unmiversity College of Medicine.

Chestnut Ridge serves as the primary psychiatric training site for
residents, interns, and medical school and allied health professional
students. Costs for this training are borme by this free-standing
hospital. In £illing this role, Chestnut Ridge is a tertiary referral
center for the most severely i1Ill psychiatric patients from a wide
geographic area. Therefore, for these reasons, it is extremely doubtful
that Chestnut Ridge can be compared to any facility of any type in West
Virginia.

QUALITY ASSURANCE

A,

The outcomes from psychiatric treatment and medical/surgical treatment
are totally different. The outcomes are usually somewhat more subjective
for psychiatric treatment. The use of morbidity and mortality indicators
are not comparable betwesn psychiatric and medical/surgical hospitals.




B, Psychiatrie treatment outcomes often entail a longef period of evaluation
following discharge. Treatment outcomes for psychiatric patients may be
less sure and measurable at the time of discharge.

c. The use of "U.B.-82" as a billing tool may generally be acceptable.
However, the use of this information as a guide by which quality
assurance is measured, most assuredly is not adequate for psychiatric
patients. Further, the comparison of U.B,.-82 information between
psychiatric and medical/surgical patients will be of little benefit.

WAGE AND SALARY TINFORMATION

A. While there may be some overlap of common emplovees and salaries, the mix
of technical and professional positions and the actual salary rates will
have little comparability between medical/surgical and psychiatrie
hospitals.

B. In general, psychiatric hospitals have fewer registered nurses, but far
greater numbers of other "social skills" therapists and workers such as
psychelogists, social workers, recreational therapists, occupational
therapists, etc.

C. While general pay levels might be cowmpared, the actual use of the various
medical professionals and workers has very little correlation betwaen
medical/surgical and psychiatric hospital.

USE OF EXISTING DATA SYSTEMS

The exigting data system utilized for the "Uniform Reporting System and Annual
Wage and Salary Survey" is not compatible for reporting care given, resources
utilized or outcomes achieved in the treatment of psychiatric patients.
Certainly, no meaningful comparisons can be made between psychiatriec and
medical/surgical hospitals.

U.B.-82 is a2 billing information report. It can not accurately measure the
quality of care given. It can not be used to accurately compare
medical/surgical to psychiatric hospitals.

At the very least, a totally separate, specific, all-encompassing system would
need to be developed for psychiatric hospitals. Even then, with only two such
existing hospitals, the comparisons would probably be meaningless.

In the final analysis, psychiatric hospitals are very differasnt, especially
from medical/surgical hospitals. Any system which would attempt to accurately
and adeqguately compare hospitals would be very difficult and expensive to
develop. The benefits to be gained, if any, would be minimal and in no way
probably cost-effective,

Submitted on behalf of Chestnut Ridge Hospital, Morgantown, West Virginia,




Coverage bv Flnancial
Disclosure Acts and Utilization
Review of Psychiatric Hospitals and
Rehabiliitation Hospitals

Proposaed Interpretive Rule by
Health Care Cost Review 2Zuthority

Mr. Chairman, I am Bob Whitler, Vice President for Public
Policy Development <f the West Vi:ginia Hospital Asscciation.
First, I would like to express my appreclation for the '
opportunity Lo testifyv this morning.

The West Virginia Hospital Asscciation is strongly oprosed
to the Preposed Interpretive Rule on Coverage by Financial
Disclosure Acts and Utilization Review of Psychiztric and
Rehabilitation EHospitals. We are copposed to the new rules for

three principal rsasons:

1. First and foremeost, this is a blatant attempt to change the
rulsgs in the middle of the game. When the Health Care Cost
Review Authority (HCCRA) was established, it was decided that
free-standing psychiatric and rehabilitation hespitals were
different from general acute care hospitals and, therefore,
should he exempt from the assessment on_hospitals and mandateory
rate setting.

Because ©f these exemptions, investors, bcth out ©f state
investors and nen-profit community hospitals, decided to invest
in West Virginia and have indeed developed and built new state-
cf-the-art free-standing psychiatric and rehabili;ation hospitals
in West Virginia. It is now unfair and a breach of good faith

for the State of West Virginla, after the investment has been




made, %o drastically change the regulatory structure under which
tha new facilities will be forced to operate, which will include,
if these proposed rules are adopted, all of HCCRA's regulations
applicable to rate setting including the haspital assessment with
the exception of actual rate setting.

If these propesed rulesg are adopted, you will indeed be
sending a very bhad signal to potential investors =« namely that

the regulatory system in West Virginia cannot be trusted.

2. Sgcond, at the federal level, a blue chip committes of the
Health Care Financing Administration studied both rehabilitatien
and psvchiatric hospitals and concluded that there was no
rational way of handling those hespltals under the prospective
payment system. If the Health Care Financing Administration
cannot develop a ratlonal way of prospectively setting pricas, we
would like to know how the Health Care Cost Review Authority
(HCCRA) will use the data and assessment fees they now propese to
collect. Did the Board of HCCRA have a considered and thoughtful
discussion on how the data would be used in the development of
public policy andéd why assessment fees needed teo be cecllected from
psychiatric and rehabilitative hospitals?

The evidence I see suggests that the proposed rules are-
simply a means of expanding HCCRA's assessment base. If HCCRA
has no plans to implement rate setting, why deoes it propose to
collect assessment fees? TFor what purpeose will hospital

assessment fees be used?

3. Third, the State of West Virginia does not provide Medicaid




reimbursement for rehabkilitative services even though 28 other

states do provide coverage for rehablilitative services. The
state, then, should want to provide rehakilitation hespiltals
maximum flexibility so that they can adjust charges to private
payors in order to compensate for the lack of reimbursement from
the state's Medicaid program.

Finally, for the same 3 principals outlined above, the West
Virginia Hospital Association alse strongly believes that
distinct part rehabilitation and psychiatric units of acute care
hospitals should alsc be exempt from the hospital assessment and
mandatory rate setting.

Again, I appreciate the oppeortunity to testify this morning
znd lcok forward to receiving the boards response to our comments

on this very important issue.
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WEST VIRGINIA INTERPRETIVE RULE zir = T
R S T
HEALTH CARE COST REVIEW AUTHORITY &7 — -Li
CHAFTERS 16~5F AND 16-29B =0 = ooea
L e
SERIES XII , U &
Title: COVERAGE BY FINANCIAL DISCLOSURE ACTS AND

UTTLIZATION REVIEW OF PSYCHIATRIC HOSPITALS
AND REHABILITATION HOSPITALS

Trenseript of proceedings had at a hearing held in
Cost Review authority on the 13th day of June, 1988,
commencing at 10:00 a.m., in the offices of the Health Care
cost Review Authoritv, 100 Dee Drive, Charleston, West

Virginia, pursuant to notice.

BEFORE: MR. JOHN H. KOZAK, General Counsel and

Hearing Examiner

MR. WALTER DALE, Chalrman

MR. SaM FOLTO, Executive Director
ME. LARRY FIZER, Board Member

ME. LDONALD REESLING.. Board Member

the above-stvled matter before the West Virginia Health Care
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Steptoe & Johnson

Union Nationasl Center Hast

Clarksburg, West Virginiaz - 256301
Representing Scuthern Hills and Western

Hills Regional Rehsbhilitation Hospitals

MR. MICHAEL TI. SPIKER, Attorney at Law
Goodwin . & Goodwin

1500 Cne Valley Square

Charleston, West Virginia 25301

Representing Chestnut Ridge Hospital

MR, ROBERT D. WHITLER.

3422 Pennsylvania Avenue

Charlestaon, West Virginia
Representing the West Virginia

Hozpital Asscciaticn

Ms. DIANE MCCLURE
Administrative Asgistant for CAMC, Géneral

Divisicon

MR. TIMOTHY CROFTON

Chief Exccoutive Tfficer of American Hospital

for Rehabilitation
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MR, KOZAK: The is a hearing for the proposed.
Interpretive Rules designated as Coverage by Finmancial
Disclesure Acts.and Utilizatioen Review of Psychiatric
Hospitals and Rehabilitation Hospitals. These rules have been
filed with the Secretary of, State as proposed rules. They are
not now in effect, and the purpose.of the hearing teday is to
take such comment &g you wish either in the form of written
documents, oral statements or both.

If vou don't have.a .copy of the rules or have.
mislaid. them, there a few on the corner of the table here.

What I would propose to de i1s go down through the
list of folks who have indicated_that they would like to
speak and what I will ask you to do is come up here and sit at
one. of the chairs across from us. We do have a court reporter
pregent to make a record of the comments that are received.
crally teday, and I would gsk each of you, as you come up, to

Beginning at the top of the list, we have Mr. Bob
Whitler from Lhe Hospital Asscciation.

MR. WHITLER: Mr. Chairman, members of the Board,

Mr. kozak, Mr. Folio, first of:all T.would 1lke tc express our




appreciation for the ocpportunity tc teslify this morning.

These are important issues facing us in turbulent times, and

it’s through thoughtful discussions like thig we develon sound=

public policy.

Basically the West Virginia Heospitel
Associatlion is strongly opposed to the proposed Interpretive
Rules on Coverage by Financisl Disclosure Acts and Utlilization
Review of Pasychiatric and Rehgbilitation Hospitals.

We are opposed -to..the rules for three
principal reasons. First and foremost, we believe that this
ig an attempt te change Lhe rules in the middle of the game,
A5 ¥ou know, when the Health Care Cost Review was established
it was .decided at that lLime that [ree-standing psychiatric and
rehabilitation hospitals were different from general acute
care hospitals, and they were, therefore, exempt from the
assessment on hospitals and mandatory rate settings as well =2s
utilization reviéw.

Partly for these exemptions, investors, both
out of state invesiors as well as non-profit Ccommunity
hospitals, decided Lo invest In West Virginia, and they have

indeed developed new, state of the art, free-standing




pesychiatric and rehabilitation hospitals in West Virginia.
Primarily in Perkersburg, Princefon, Huntingtcon and
Morgantown.

In terms of esconomic development yvou will
notice that all the hospitals sre on the Board of West
Virginis.

A substantial amount of patients in those
hospitals are or will be coming Ffrom ocut of state,

We believe that it is now unfair and a hreach
of faith for the State of West Virginia, after the investiment
has been made, to.drastically change the regulatory structure
under which the new facilities will be forced to operate,
which will include, if these proposed rules are adopted, all
of HCCRA’s current regulations applicable to rate setting,
ineluding finencial disclosure, utilization review, and the
aessessment on _hospitels to one tenth of _cocne percent of gross
patient revenue, with the exception of actual rate setting
itgelf. - L : S W

We believe that if the proposed rules are
adopted, you will be indeed be sending a bad signal to - =

potential investors in the State of West Virginia, and that




the signal is namely that the regulatory system in West
Virginia ¢cannot bé trusted, that it does indeed change the
rules in the middle of the game.

The second principal reason we are copposed . to
these proposed rules is that, as vou know, at the federal
level a2 number of commitiees, including a Blue Chip committee
for the Health Care Financing Administration, studied beth
rehabilitation and psychiatric hospitels. - They concluded that
there was no rational way of handling those hospitals under
the prospective payment system. If the Health Care Financing
Administration cannot develop & rational way of vrospectively
gsetting prices, we would like to_-know hew the Health Care Cost
Review aAuthority will use the datas they collect and the
assessment fees they collecl. . Did the Beoard of HCCEA have a
considered and thoughtful discussion .on houw the data would he
used in the development of public policy, or did it see a way

of simply collecting additional assessment fees from

' hospitals?

Reading through the proposed rules the
evidence 1 =see suggests that the proposed. rules are simply a

means of expanding HCCRA’s assessment base.




rate setting, and I think that is wisgse, becausé a2z we zgee at _
the federal level they can’t do it, then why propose to
collect data and collect . assessment fees? For what purpose

will hospital sssessment fees be used?

it summarlizes three major studies, all on PPS for medical’
rehabilitation, and all three studies have concluded that
therer iz nc way at this time to develop a prospective payment
svstem for medical rehabilitation. I think the same thing

could be said for psvchiatric hospitals.

the proposed rules is that the State of West Virginia, as you
know, dees not provide for Mediceaid reimbursemeni for
rehabilitative services even though 38 other sztates do. Also

there is guestions of Blue Cross Blue Shield reimbursement,

If HCCRA indeed has no plars Lo implement

I came across e publication this morning and

The third principal. reason we are opposed to

and as vou lno¥’ PEIB 1% oftentimes late with payment.

In order for the hospitals, rehabilitative and
psychiatric hospitals, to invest in the State of West Virginis

we have to provide them maximum flexibility to adjust cherces

te private pavors iIn order to compensate for the lack of
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reimbursement from the State’s Medicaid progrzm.

Those are the three principazl reasons why the
West Virginia Hospital Association, which represents, as you
know, with the exception of one, all the hospitals in West
Virginia are gopposed to the pronosed rules.

I would like to finish by saving that. for the

i same above reasons we alsa believe that distinct part

rehabillitation and psychiatric.units of acute care hospitals
should alsc be exempt frem the proposed rules. That includes
mandatory rate setting. It includes utilization review,
financizl disclosure and_the assessment on patient fees,.
Again, I appreciate the cpportunity to testify
this morning. I look forward to receiving the Board's
response to ocur comments on this very important issue.. I

would alseo like to submit for the récord a letter from

i Highland Hospital that was addressed to Hitt{ Rutledge in which

Highland Hospital stales that they are also copposed to the
proposed rules.

MR. KOZARK: If you could tender that to Mr.
Folio.

Are there any guestiocns, Mr. Folio? -
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MR. FOLIO:  No. . _ _

MR. DALE: No.

MR. KEESLING:. No.

MR. BOZAH: Thank vou very much.

The next perscn on the list is Michael Spiker

representing Chestnut Ridge Hospital.

MR. SPIKER: . If it_please the Board, my name
is Michael Spiker. I1'’m an attorney with the law firm of
Goodwin and Goodwin in Charleston, West Virginia. I appear

here today as counsel for Chestnut Ridge Hospital, which is =a
70-bed, free-standing hospital located in Morgantown, West
Virginia, It is the psychialric teaching and research
facility that is linked with the Wegt Virginia University
School of Medicine and it provides facilities for the training
of physicians, interns, and cother students who go to the
gschocl ¢f medicine and provides the resource facilities for
the research in the area ¢f behavioral health.

That institutlon was. just opened in iazte
November, 1987, dnd that institlution in particular finds it.

ircnic that tfhey have been open less than & year and this

agency 1s seeing fit to try to impose an sssessment on them
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and subject them to rules and regulaticons that were not
within the contemplation of the Legislature when this agency
was set up and rate review imposed. At the sume time that
this hospital in less than = yezr has owed more than one
million dollars to iLthe State of West Virginia, the State now
seeks Lo impose assessments against them.

Genergily, for the record, we just want to
state that we incorporate by reference to comments made by the
Hospital Association, and it should alsc be noted that with
respect to psychiatric hospitals that the State of West
Virginia's Medicaid program does not reimburse them for any
individuals between Lhe ages of 21 and 65. So thal they are
likewise in category number three mentioned by the previous

speaker.

We have here Loday jusgt a brief letter that we

would like to file with the agency and make a part of the
record and to make known that our pesition, the positiocn of

Lhis hospital, that this agency has no Jjurisdiction within

- wnich they could impose these regulations, and if 1n fact they

de, the interpretive regulations that they are imposing today

is the imprevper method te impose regulations upon a hospital
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for purpevses cof having them complete forms which weould be
inapplicable to a free-standing psychiatric hospital.

This agency, if it see it to proceed agsinst
psychiatric hospitals, should at the very least confer with
some representatives of those hospitals, particulzrly in the
areas of the controllers and financial sxpertis to determine
that the forms that this assgency uses at this time to have
general acute care hospitals file are inappropriate for. free-
standing psychiatric hospitals. They are a unigue creature.
They have bheen unigue cregtures since free—standing
psychiatric hospitals started to.be constructed many years
ag0o, and on Chestnut Ridge’s behalf they find i1t completely
ironic that theyv’ve been in existence less than a2 vear and out
of the clear blue sky after they have had their facility
built, that they are now being subkjected to further
edministrative processesg and procedures that were not clearly
within the contemplation of the Legislature and the drafters
of this legislaticn a few vears agoe. With that I would Iike
to tender to the agency a letter with scme general comments
attached to it on behalf of the hospital,

MR. RKOZAK: Thank vou.
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Are there any questions for Mr. Spiker?

MR. FOLIO: No.,

MR. DALE: NG. -

MR. KHEESLING: Ne. ==

MR. KOZAK: Mr. Spiker, could vou tell me what

chapter the psychiatric hospitals are licensed under?

MR. SPIKER: No, I can't tell you that. I don't
have the Code here with me..

MR. HOZAI: S0 you wouldn’t know if it is under

Chapter 16 or Chapter 27 ar both?

MR. SPIKER: ~ I'm sure the Code section speaks for
itself. 1 knew it Fridav. To be honest with vou, I didn't
bring it:with me. I could look that up =and give it Lo vou.

MR. HKOZAK: I was wondering if wou could tell me
of f the top of vour hezsd. It has to be cne or the other, or

bothk. It’s probhably both.

By way of further comment, we are preobablwy
going to be changing the regulaticns and the formz for the
Financial Disclosure AcCt heré in the next couple months,
tending to come out with 8 set of rules changing all that,

and that will probably address the part of what your comments




were. o= e S I =
Thank ~ou.
MR. SPIKER: Thank you.
: MR. KOZAK: I'm going to skip down to Diane McClure
% of CTAMC.
MS. MCCLURE: Good morning., I am Diane McClure,

Adminigtrative Assistant at CAMC Genersl Division, and I don’t

know if this is the right time or not, dbut I wanted to make
| twe points today. Number cone, that the division of _
rehabilitation services wenft through their CCN much more
casily than anyone else did; and number twe, that the divigion
does get paid by Medicaid and the rest of us don’t, and I
don't know if this can be addressed today, but if it can’t I
think it should be put on the agenda for the Board in the near
future. - : : : - - -

MR. ROZAK: Thank vou. Anyv guestions? ;

{No response.)

MR. KOCZAK: Next are three speakers listed for

Scuthern Hills and Wegiern Hills, and I will defer to Ms.

heelev as to how she might like to present or structure that

presentation.
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MR. KEELEY: °~ Thank vyou, Mr. Kozak. Let me
introduce myself. I'm Irene hKeeley from the law firm of
Steptoe..and Johnson. I'm here today with Mr. Jeffrey Simmons

and Doctor Steven Scheer, who will be introduced by Mr.
Simmons Wwhe is here to make a presentation om behalf of
American Health Enterprises Limifed, operating Southern Hills
Regional Rehabilitation Hospital and West Virginia.
Rehabilitation 8Berwvices, Inc., operating as Western Hills
Regional Rehabilitation Hospital. Mr. Simmons will begin our
presentation.

MR, SIMMONS: Thank vou. With deference to other
speakers, we are going Lo Lake a little more time, and we have
taken some time and energy to Lry to put this thing in a
logicul format and you hasve in front of you the material that
we are golng to cover. We are not going to read this
testimony, we are going to highlight it as we go through it
and also we will be prepared. t¢v stand for guestions as we
finish, if you would like to do that.

ASs Ms. heeley has indicated, I'm Jeff Simmons.
I reside in Valley Forge, Pennsylvania. I'm am the Chief -

Executive Officer and Président of the Medicon Group. I slso
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serve as the president of the two operating corporations in
West Virginia that own and operate the facilities in

Princeton, West Virginia, known as Southern Hills, and the

farcility at Parkersburg, which ig known as Western Hills. We
weren't too cresative in the names, but you will understand
west and soulh.

Both of these are 40-bed, f{ree-standing, level
two medical rehahilifstion Tacilities under the definiftion of -
the State health plan and are both in operation.

Irene Keeley, who we asked to help usa as
special counsel in this matter on the legal issues will speak
in a few minutes and Doctor Steven Scheer to.my right is a
phvsiatrist from the University of Cincinnati who will speak
to some of the gther issues related to medicine and the
operation of rehab hospitals.

Doctor Scheer is here at my request. . He has
no business connection or relationship to any of our
companies. He 1s here as a special technical resource to
ourselves and to_you gentlemen.

Let me go back historically and tell you what

has happened at our two facilities.__We are, along with scome ..
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of the ather rehab hospitals and psychiatric institutions here
in this State, new Lo the State of West Virginia. The
Southern Hills facility that opened in Princeton in March 11,
1987, and operated for it’s first year through December, '87.
T'm on page two of the tegitimony if you want tc refer to that
as we gc along. Through that perieod of time, which was a
little over .ten months, we provided 195 inpatients with over
5,800 days of care end_alsd 3,000 outpatient treatments. We

lost in the start-up process, which is not unusual in these.

i types of facilities, about $137,000. To date, May 31, 1988,

this same facility has provided 1,400 patient days to 147
patients arnd about 1,300 ocultpatient WVisits, We are alt a
breakeven point to . date. When I say hreskeven, we have months
still that we have a loss, and some moniths we malke money. The
facility clearly is not stabilized from a utilization point of
view and obviously from & financial point of view at this
point in time.
Western Hills at Parkersbhurg is about a year

behind the cther facility. It opened a2 little hit earlier in
February, 1588 and through May 81 of this year has treated so

far 58 inpatients with 1,200 patient days and 140 outpatient
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treatments., and thrcough the end of may on the unaudited
financial statement lost _aboul $280,000, which is slightly
betiter than the budgeted resulis for the period as we have
expected it,

On page three, let me Jjust indicate the _
eccnomic exposure that our twe companies have in this state.
One 1s that we have new cepital investments of 518,80C,000.
Those two facilities bath cest cn_a.tcltal investment basis
about $8,000,000 Lo $9,500,000.," When these facilities are
fully occcupied and fully operaticnal they will generate about
220 to 240 jobs. The annual payroll combined will be about
$6,000,00C. The locally purchased goods .and services total
about 83,000,000, and the state and local taxes on an annual
basis will be about $5CC,00C.

S5n m3 you can see from these introductory
comments, we have a very high stake in West Virginia. The
investors in thesge companies have a high stake in this, and I
would just say as we start for the record that we consider the
proposed. HCCRA rule meking eas conirary Lo existing law, which
Mg. Heeley will talk about, and certainly in addition to that

we believe it is clearly ill-timed from a state policy




standpoint, Now, on that basis, I would like te move into
some of the discussion of these points and we will tie i1t all
up and come back to questions in a few minutes.
So let me turn the matter over now to Ms.

Keeley and she will digcuss the legal aspects of our
objections.

MS. KEELEY: Thank you. Southern Hills and Western
Hills believe fhat the Authority has overreached In it’s -
atiempt to subject rehabilitation facilitlies cperating in West
Virginia to the provisions of West Virginie Code 16-Z8B-1.
Because we believe, first o£f.all, on procedural grounds thsat
it is not proper to use an interpretive rule to determine the
private rights, privileges or interests of these facilities by
subjecting them to regulation and assessment scheme under

298,

Even if this Authority were Lo hold that use

of an interpretive rule. were procedurally correct, we believe
there ig no "substantive basis for the attempted regulation of
rehabilitation facilities and I would refer you teo the
discussion in the public statement beginning on page five.

Under West Virginia Code 16-298 there igs an
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initial statement of legislative findings about the purpose of
29B, which states that the article is "to protect the health
and well-being of the citizens of this state by guarding
against unreasonable loss of econcemic rescurces as well as to
engsure the continustlion of appropriate acute care hospital
services.” . The .linchpin of our argument is thal
rehabilitation services are not acute care services and are
not, therefore, in contemplation of 28B.°7

We believe that additional support. for the
proposition of 29B is limited to acute care. services.as found
in HCCEA’s own rules, 85-5-2, which states in periinent{ partis
that the Authoritv’s primary responsibilities are to (1)
develop & rate-setiting system for hospital acute care
services; {2) develop & uniform system of reporting hospital
date; and (3) ensure the continuation of appropriate acute

al services in West Virginia.
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We believe the Authority has specifically
recognized that Lhe breadth of 29B is limited toc acute care
facilities. Now, apparently for the promulgastion of this rule
HUCRA 1is relving on the broad definitions of hosgpital found

under 2Z8EB-3 and 18-5B-1, and I would like to address those.
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Under 28B~3_a hospital is defined as a
facility subject tc licensure as such under_  the provisions of _
Article Five-B of this chapter and any acute care facility
operated by the stale government and does not include state
mental health care facilities or sinte long-term care
facilities. Seo.¥you have to refer to HE-1 to find ocut what the
definition of hospital is that ig relied on under 28B.

Under 5~B-1 hospital is defined as any
institution, place, building or agdency in which an
accommodation of five or more heds is maintained, furnished or
offered for the hespitalization of the sick or injured.
Importantly, that broad definition continues to specifically
exclude extended care facilities nuot operated in connection
with a hospital.

We believe that this definition eclearly
contemplates. the exclusiocon of rehasbilitation facilities, =

At the time Lhat 5B-1 was drafted by the = _.
Legislature in 1947, and as it was subsequently amended in
1663 and 1577, there were no rehabilitation facilities

cperating in West Virginia. HRehabilitatiorn facilitics were

'not exisfent until 1986 in Westi Virginia. There wers,
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however, other facilities which were providing a basic level
of care on a continuum beyond the acute, and these are
recognized as, among others, extended care ﬁacilities._ So if;
you take the initial assumption that the Legislature presumed
a difference beiween atute care and other levels of care on_a
continuum, and then you loock at what the Legislature did in
1988 during the most recent Legislative gession, under 5B
5{a}, 1 think you find specific recogniticn in =addition to
that found in the state health plan faor the concept that rehab
is not acute care. JSection 5{aj exempts from periodic license
inspection all hospitals, as defined by 5B-1, which are
accredited by the Joint Commission on Accreditation of Health
Care Organlzations or the American Osteopathic Association.
These sccrediting amgencies are speécific agencies for the
accreditation of acute care hospitals, and what the
Legislature said was that if you are accredited by either one
of these, you don't have to undergo ocur. esnnual licensuras
inspection.

By reference 1o Lhe State Health Plan,
however, we find. that rehabilitation facilities. are by mandate

to be accredited neot by JCAHEO or ACA, but by CARF, the
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f Rehabilitation Facilities,

Commission on Accreditation 1C
which 12 the only national organizaticon which specifically
accredits rehabilitation facilities. Thus, to be in
compliance with the State Health Flan, a rehabilitaticon
facility could not come within the purview of Section 5(a); and
we submit that that is clear indication of the Legigletive
intent by adcption of . the State Health Plarn and by adoption of
B{al to exclude rehabillitation facilities from the definition
of hospital under Secticn 16~-5B-1 of the Code.

Now, Scuthern Hills and Western Hills. concede
that they are presently licensed as acute care hospitals in
West Virginia, but it is important for the Authority to look
2%t why that has occurred. . That has occurred because the.
Department of Health hasgs failed to-reccgnize and implement the
changes that occurred when the State Health Plan was rewritten
to dinclude Chapter 15, the rehabilitation facility section,
which as we will talk about in the next few minutes, does not
recognize rehabilitation facilities as acute care hospitals.

tnfortunately, tThe categanries under Sectiecn

15-B, as impleménted by the Departmént of Health

classification system, only include acute care hospitals and
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nursing homes, s0 when Scuthern Hills and Wesiern Hills were
approved by this Authority and began operations they had only
two choices; to be either licensed as.acute care hospitals or
nursing homes. They are neither. They are extended care
facillities, rehabilitation fadilities, which fall outside the
acute end of the continuum and.the nursing home end of the -
continuum. Other states surrcunding West Virginia,
Pennsylvania, Ohic, Kentucky, Maryland, recognize this
distinction and license rehebilitation.facilities separately.
Thev are not acute care hospitals in any of those states. 1
think that 1s of greast significance in recognizing how the
State Health Plan approaches this type of care, how the
Legisleture has addressed it, and how this Authority itsel?f
has addressed it!s lLimitations under regulaticn, and
therefore, to conclude that rehabilitation fecilities are not
ecute care fTacilities, are not within the purview of article
Z9E and sublject ©¢6 the interpretive rule as proposed by the
Authority.

I have referred on several occasions to the
State Health Plan. Beginning on page eight of our prepared

remarks 1is an extensive discussion of the content of Chapter
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| 15 of the Stalte Health Plan as it relates to rehabilitation

facilitles.

Chapter 15 .presents a comprehensive medical
rehabilitation services plan. The Legislature appropriated
3150,00C 1in order to develop this plan which has been
recognized by providers of rehabilitation services as among
the best that there is in this country, and I believe that
Doctor Scheer .will be addressing that more specifically. But
it is important Lo note Lhat one of the fundamental principles
of the system created by Chapler. 13 is the identification and
clarification of rehebilitaetion services as being separate and
distinet from those usually found iIn an acute care hospital
setting.

Without reading {rom these public remarks, I
would nevertheless refer you to specific sections so that you

may review them. In the State Health Plan, on page nine, we

tdiscuss Appendix G, which recognizes that rehabilitation

services are usually chronic rather than scute, and that the

‘policy recognizes that pPatients have the best chance of

rehabilitation when the institution in which they are

hospitalized, that iz the acute care institutions, provides
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preventative and rehabilitative services to the full extent of
its capabilities and, recagnizing Its limitations, has
accepted iits limitaticns, has accepted its responsibility to
refer patients Lo other facilities.” 8o the Chapter recognizes
that rehabilitation will not be provided in the acute care
setting.

Again, at page B0, line 42 of Chapter 15, the
Plan recognizes that there is a difference between chronically
ill and disabled individuals from acute and long-term
patients. This Appendix G Policy is incorporated inte the
Chapter. in its introduction, snd therefore, we conclude that
the Chapter not only defines rehabilitation services
facilities mg post acute services and setltings, but it also
degcribes rehabilitation patients as disabled or chronic
pEtients whose acute medical diagnosis, ftreatment or
management is no longer the primary concern,.

Now, in the Problem Overview Section of -
Chapter 18, the Medical Rehabilitation Plan begins by drawing
a distinection between morbidity and disability as a health
status indicator, and it says that acute care hospitals B

provide - dome comporients of phvsical rehabilitation, but are
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not geared to a2 coordinated comprehensive effort, which is
what rehabilitation facllities are to provide.

In Section 2 of Chapfer 153, Scopes and
Organization of Physical Rehabilitfation Services, the Chapter
reccgnizes that the rehabilitation facility brings tpogether
specialists, know as physiatrists, in a different setting.
The rehabilitation hospital does nect leock like an acute care
hospital, and as Doctor_Scheer will address, many of the .
services, surgery, OV, your. typicsal diagnostic equipment, is
not present in & rehabilitation facility. That is becauss it
is post acute and is devoted to achieving the maximum physical
and vocational improvement of the patient.

Now, under the Benefits ¢f Physical
Rehabllitation discussion in the Chapter, it Is pointed out
that as more scophisticeted techniques and eguipment become
available medicine is able to treat, in an acute sense, those
diseases or inJjurieg that previously would have killed.
Rehabilitation is the overall process of improving the guality
of 1ife by reducirig the long-term effects of disability and
the costs of dependency. S0, agaein, the Chapter recognizes

Lhe separaillion between acute care and post acute care, which
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is rehabilitation.

The Chapter alsc lecates the kind of goals and
objectives that rehabilitation seeks to achieve under Class
Four Rehabllitatlion and Maintenance Goals, rather than under
the Acute Goals, whieh are diagnosis and treaiment, So the
Taxonomy is very important to a&n understanding of how the
Chapter views rehabilitation,.

The Chapter also recognizes that level two
facilities, such ms Socuthern Hills and Western Hills, provide
therapeutic care for post scute patients, and the Chapter also
recognizes. that even a skilled nursing facility may serve as a
second tier rehabilitation unit if it has followed the
established State Health Plan and, significantly here, the
CARF, or Tommissioh on Afcreditation of Rehabilitation
Facilities’ guidelines; not JCAHO; not ACA.

Another discussion is found under Recommended
Action 3, wherein it is required that an application for a
third tier facility include a draft agreement with a medical
scheol affiliated hospital. Sheowing that there is a
contemplated transfer of patients from acute care facilities,

such as medical school affiliated_facilities to rehabiliintion
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facilities.

Finally, Geocal EM-3, which.is on page 19 of. the
Plan savs that the average length of stay in any physical
rehabilitation unit or facility in West Virginia should not
exceed 40 days in any one year. Doctor Scheer will point ocut
that ihere is a2 very clear difference belween the average
length of stay in an acute care facility and that gcontemplated
in a rehabilitation facility., _Then, in the elahoration on
that objective, the Plan stales that because physical
rehabilitation is essgsentially different from acule care, -
different standards must be used Lo determine appropriateness
of services and the léngth of stay.

I will conclude my remarks by referring you,
now to Doctor Steven Scheer from ithe University of Cincinneti,
who is a physiatrist, who is a reccgnized national expert in
this field, who will discuss in detall the differences belwesn
the services and the team appreach ta acute care and
rehabilitation.

DOCTOR SCHEER: Thank you, Ms. Heeley; Mr. Simmons. |

My purpogé here, as I understand it, is to

perform an educated function and will begin, 1if you refer to
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pages 15 through 19 and also the appendix at the very end of
the handout, but we are going to start on page 15.

Let me just mention briefly that my reason for
being here relates fo the fact as Mz, Heeley alluded to, my
experience, my background in rehabilitation medicine, since
i1've been practicing ten years afler my residency, but also
the fact that I have been a CARF surveyor for over four years,
CARF being the recognized sgency that perfdrms an
accreditation function for rehabilitation facilifies across
the country. L. - -

The things I’m gecing to do are discuss the
nature of rehabilitation, & rehabilitation fagility, the
people who practice in a rehabilitation facility, and the
nature of the patient population, and alsc I'm going to =
digscuss a little bit more about what CARF is all about and
what it does in a rehasbilifation hespital.

You have a definition of medical.
rehabilitation on page 15, and it réfers to disabling injuries
or diseases,; being the reasons that people end up in a
rehabilitation facility, Typically, those disabling

conditions may be in three large categories. They may be




. heve had congenital birth-~related defecis, which may all of

. Functional means that which relates to . everyday activities.. .
It may be function in mobility. It may be function in self-

- care, how you brush your teeth, wash your face, wipe yourself.

chronic diseases, such as stroke, arthritis, chronic beack
pain. That’'s one category, which tends to be an clder age’
population. A second category is a younger population who
have experienced trauma. That may be a car sccident. It may
be a gunshot wound. Thouse are typically pecple who have
either a spinal cord injury or hrain injury. The third
category --— and these are generic and large and ncoit inclusive
of all those who may be in a rehabilitzstion hospital, but

three big cnes -- a third category is those individugls who

their lives, suffer from zome disabling condition.

Now, we are going to refer to several of the
generic differences between what takes place in a _
rehabilitation facllity and what happens in an acute care
hospital. _Starting on_page 15 at the bottom, the complicated
and physical impeirment category relates to the fact thai the
individuals who are needing rehabilitation have functional

problems. We alsc refer to_ that in the definition.

H




It may be function in communication. Finally, it may be
function in the way wyou work, wvocational status. So these are
four big areas of f{unciions that rehabilitation facilities .
Eypically deal with, and 2t least two of them are ususlly
involved when a person needs an inpatient rehabilitaticn stay.

The second importent criterion is that in a
rehabilitation facility case nix is significantly, drastically
different from what 1s commonly seen in an acute care
hospital, You have your statistics indicating that, at least
3 large survey that over half the rehabilitation or uniis of
hospitals in the United States, four diagnoses, stroke, spinal
cord injury, traumatic brain injury and amputation, which
represent 75 percent of the patienits in rehabilitation -
facilities, correspond to only a few percent, less than five
percent of the patients you see in an acute hospitals. So
we've gol a different patient populaticns we are dealing with
here. Obviocusly those who have functicnal problems, those
with neurclogic or orthopedic or cardiovascular concerns,
which disable them functicnally in those wavs I mentioned, =are
not necesgarily represented in the acute care hospital

population; people who come in for totally different kinds of
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things. -

4 third, and one other thing I should mention

to further amplify on the case mix, is that in a study

;performed by Coopers and Lybrand, the acccunting firm, a

majority of rehabilitation patients could _be classified within
eight of the Medicare 467 DRG groups. But only two of those
eight were in the leading DRGs in acute hospitals. . So, again,
we are talking about different petient populations in these
two places. : .

Length of stayv is also very interestlng to
compare when you sec these two populatiocns. Comparing
naticnal rehabilitaticon facilities, the average length of stay
all acreoss the country, is approximately .30 days. In one
study it was 29.3 and in another 31.2, s¢ we are going to call
it 30 days as an average. The average length of stay in acute
hespitals is 7.5.dayvs. I reéfer Lo my statistics at the
University of Cincinnati, which I was abtle to get for the rear
1887, and again, I found a 7.5 average length of stay for zll
diagnoses, but birth, I should mention, again, compared to =a
20 day average lengzth of_stay.

Th the apprendix varianit you see.the diagnoses




broken down by length of stay. This is also very interesting
to refer_to. The box.refers Lo, 25 to 7L percent of patients.
The plus is the mean length of 'stay. Unfortunately, the

staples took away. for you the ordinate here, so you are going

t+o have to write in with each of those cross-hashes, 20, 40,

&0, B8O, 100 days. At least in my margin, I can’t guite get
it. 8o, the mean length of stay for a stroke, for example, is
a little more than 30 days. For a traumatic brain injury, the

mean” length of stay et the plus is roughly 40 days. . The
comparable length of stay average, 1 used thée University of
Cinecinneti, and T had very large numbers, several hundreds,
for a particular.year to refer toc. - The average length of stay
for a stroke, for example, ig 11.7 days, comparing to what you
see here as an average of over 30, For = brain injury ihe
average “lengih of stay was 9.8 days, where here you see the
average length of stay at the plus is 40, So we are talking
about significantly different lengths of stay here, and the
reasons are guite clear. When you come to an acute hospital
with an acute condition that has to.be dealt with, the :
emphasis is on diagnoszing and treating quickly, making the

person stable. As scoon_as that stability is achieved, the
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person i1s no longer kept in the heospital. In fact, the
emphasis now with the DRC mov€ment is tc get that person out
of the acute hospital._as fast as possible. In the.
rehabilitation faclillity, on the other hand, it is 8 completely
different emphassis, where function is what is worked for, and
then entire team mobilizes to improve function. We are going
to talk a little bit more about that, but for that reason,
function, which can take much longer to achieve, fo return a
perscn te the ability of a level of care that makes them more
dependent, is a much lengthier process. That’s why the length
of stay is so_much more drastic .in rehabilitation facilities.
Under the category of Medical Stability on
page 16, again, we are talking about different types of
patients in the ascute facility, and as mentioned, people are
very often not stable. They are there because they are not
stable. in the rehabilitation facility they must be stable in
order to promote.a return to function. There can’t be a
situation where the patient and the family is dwelling on an
acute instability, bedause they cannot then try fto better
themselves functionally, If the emphasis is more on the

medical, very often Lhe patient doesn’t belonzg there. The
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paetlient belcocngs in the acute hospital, rather than the
rehabilitation facility. And the nature of the. physician
population in these tuyo places, the acute hospital versus the
rehabilitation facility, is guite different.

The generic training that all of us go
through, including myself, for medical school and residency,
tends to promote the development of many different
zpecialties, being in the acute hospital. In the
rehabilitation facility, while there are specialists who are
consult, the primary physician who practices is a physiatrist,
like mvself, where our training is involving disabilities,
medical treatment that is pharmaceutical and sometimes light
surgical epplicetion, but also a very preponderant amocunt of
our training deals with the non-medical approaches fo
promoting function. So thet we don’it disccocunt the
ps¥cholcgical, the wvocaticnal, the sccial issues, we make that
very much a part of cur training and what we are trying to
provide patients with is a rounded heolistic approach. The
whole human beling is addressegd in a rehabilitation facility]
but returned to a guality of life involving the family in the

care and the education process, and that the patient and the
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family are very active participants in that program is crucial
in the rehsbilitation facility. ©On the contirary. as you are
propably aware, I hope not personally, the experience in the
acute hospital is one where you are a passive pariicipant.
Evervything is doéne tec you. . You are in and aui, and there is
not nearly as much emphasis, nearly as much emphasis, in the
area of education of you or family as _is in the case of a
rehabilitation facilily.

On services provided, it is a very interesting
comparison. We don’'t have the statistics. I have them, but
we don’'t have them in a graph form to.show you, but the
relationship of the number of therapists, allied health
specialists, psychologistis, vocational counsellors, in a
rehabilitation.facilifty per patient, is roughly one tc one.
All of those specialists who are specislizing in the non-
medical areas of function=—correspond in number_tc the number
of patients. in the hospital at that time, as opposed to . in the
acute care hospital where you may heve ten tc 23 therapists
for 400 tec 700 patients and the emphasis here also, even in

the way that those itherapists functicon in the acute care

facility, is a very guick return of whatever can be gotten in
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as few davs as possible, ageasin, driven by the DRG situaticn as
compared to what heppens in rehabilitation facilities
nationally where there is much more time given to development
of thigs _ function. 2But the number of service providers in the
acute care fagility is draestically different, much lower than
what wvou would find in rehabilitation.

Finally, inter-disciplinary fteam apprcach, the
nature of rehabilitation, since it is helistic, dealing with
+he whole human being, the nature of the zrt, nct just the
skill, but the art, requires a teamwork approach. Everybody
has to work together, fregquent meetings of the entire stafi.
dealing with each patient, freguent meetings of the staff with
the patient and families to describe the process, where we
are, whaet are the likely ramifications of home situations that
will occur as a result of functional problems this person has,.
"We will do the best we can with function, but whatever we
can't do we want you tc understand that you are going to have -
to tryv to deal with after the fact.” So 2 loil of teamwork is
involved._ Now, that's iftotally different from hierarchic
nature of medical care in the acute facility. There is =2 ao o

doctor, very often a kingpin, and decisions are made, sort of
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pasged on down the line of fhe hierarchy to ihe patient,
ultimately who receives this infermation.

I think it is important to mention that the
ultimate goal in a rehabilitation program is independence, the
maximizaticn of function_so that the patient can be
independent after they finish the whole program.

In the acute hospital, of_ ccurse, this is an
entirely different approach. TFor that reascn anytime a
patient comes who is ultimately going to he able to go home,
that is considered =a.victary because a large number of people
who ceme in to rehabilitaticon facilities would have gone Lo a
nursing home had they not the opportunity, the exposure, to
rehabilitation. _This is an extremely important fact to
realize how useful, how important_that funeticon is, that
rehabilitation process, to the restoration of the quality of
life, a sense of dignity, to that person who would have
ctherwise ended up in a custodial care facility.

I'm going to guickly go thrcough, on page 18,
anvthing we haven’'t already mentioned to highlight twe things
that I haven’t described. I’ve referred_to some of these

items already in the discussion previously, but let me
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mention first of all, that what wasn’t mentioned on yocur
original list here, is that an indicator of quality as a
characteristic distinguishing acute care hospitals from
medical rehabilitation facilities is that in the acute care
hospital accreditation is commonly done by the JCAHO. That
is considered a standard that the industry of hospitals
recognizes, but in rehabilitaticn facilities CARF is
considered the national authority. CARF is an organization,
Commission of Accreditation of Rehabilitation Facilities,
established in 1866.  Interesiingly, it was a splitter _ from
the JCAHO at the time it was the JCH and it was scme pecple
who felt very discourased by the lack of rehabilitaticn
relatedness of the JCH whieh caused the CARF pecple to break
off from JCH. CARF is composed of a group of people who are

.
chosen by peers, pecple who have been in practice a long time,
established iLhe standards, there are field studies to
determine the field standards applicability, and a book 1is
published, which I heve here, a Standards Manual that is put
cut each vear. It is modified in two to three,years so. that
the standards are really state of the art.

I participated in the most recent review and




10

matter of fact, and that just took place a few months ago for
the 1989 manual. So this is a process which is constantly
reviewed. You should be very proud of the fact that your
State Health Plan recognized CARF as the standard of qualiiy .
for the rehabilitation faciliiles which will take place in
West Virginia because CARF is really, as I say, the nation’s
recognized expert as a guality contreol intermediary.

The other thing I wanted to mention about page
18 is that it is so important that the misprint I feel I have
to correct, but third of the way down it should say patient
and family participation in the left as a characteristic, and
then on the right patient and family are active participants.
That's very important in rehabilitation, and so much SD_?haﬁ;”
I felt that ihat_was an_oversight here.

The very last thing that I'm going to refer to
relates to the nature of the service consumption, the resource
consumption in rehabilitation facilitles, which I’ve mentioned

wase done by the RAM Corporation, It was commissioned by HFMA

of the Health and Human Services Deparlment and it was

T




concluded that & prospective payment system for rehabilitation
based on diagnostic indicators, which iz now at the core of
the PPS by Medicare, wcoculd not result in a reliable system for
rehabilitaticn, and the reasocns are guite clearly that the
nature of the person who comes into a rehabilitation facility
who needs %o be in that system is nol necessarily a nature
that reletes fo_the diagnesis. Althcugh there are very common
diagnoses you can see in g rehabilitation facility, they are
not there because they have had 2 sircke. A large number of
people who have had a stroke may not need to be in a
rehabilitation facility unless they have functicnal problems.
It is the function or the limitation in funcilon which demands
that a person-go into a rehabilitation facility. So that if
there are functional indicators, that 1s ancther

consideration 1if functional indicators could be déveloped, but
the fact is, using diagnosis is not going to tell you the B
length cof stay and again referring to the appendix we have
handed out at the end ¢of the handout, vou can see_why using
diagnosis is not going (o Be useful because of the wide
disparity, the wide variaticn of time that a perscn will need

to be in a rehabilitation facility. 1f you are using-




diagnosis as the key indicator, you can’t say how long a

i that on the record tftoday.

i sure Mr, Keozak may have interest in, I think there are some

12

person will have to be in the hospital to_ maximize their
function. T i - -
Let me stop at this point.

MR. SIMMONS: Let me try to reiterate where we are
before I move_into this next section.  Another point I would.
like tc add for the record is that the beds, the medical
rehabilitation beds in this silate, are not _currently licensed
as acute care beds as part of the State Health Plan and the
bed_.inventory.

What we are trying to.  suggest to HCCRA is that
we believe that the definition under which you are attempting
to extend the reporting reguirements are not applicable to
medical .rehabilitation facilities, and what we’'ve tried to do
through the presentation of Ms. Keeley and Doctor Scheer is to
demonstrate that. there 1s a clear difference between sn acute

care hospital around which the HCCRA rule making was intended

and a rehabilitation hespital, and we are officially putiing

Now, sgsetting that argument aside, which I'm
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other issues that the West Virginia Hospital Associastion spoke
tc and we would Jjust LlLike to put on the record, because we
think it is impertant to.a public policy.body such as this to
consider when they start thinking aboui additional regulatory
activity, I'm on page 18. I think the first group of reasons
we would talk about for the exclusion of the rehab system frem
this rule making is the fact that there are some very strong
economie. reasons that ought to be addressed. . - - -

The first one of these ig the faci Lhat at
full operation, at least on the basis of cur judgment of our
facilities, the assessment of one tenth of one percent cof
gross revenues when these facilities come up Lo speed, which
will be somewhere within 2 vear to ftwo on each one of them,
thogse fees will be roughly 57,000 a vear and I think one of
the earlier people here testified that it doesn’t make any
sense when vou are losing moneyvy to additionally burden =
facility to the tune of §7,000 a year, which is not a2 one time
charge, but an ongoing cost. It is clear that as long as the
reimbursement system stavs the way i1t is, both in the state as
well as nationally, that that cost is going to be passed on o

the patients that utilize the facility. That iz the way you




recover the costs.

The second point I would make is that there

are ceriain compliance reguirements in terms of reporting that

require additional data collegtion and handling that we. think
will gignificantly exceed, when I say signifidant, in terms of
the multiple that we are talking about of $2,500 estimated in
the flscal ncte, we believe that the time and energy required
Lo do thatl on an annual basis will probably run closer to
$5,000 or $6,000, and again;, that is certainly going to be

passed on to the patients through increased costs of the

| operation of the facility.

We would only argue and suggest that in the
absence of any desire, expressed desire on the part of HCCEA
to regulate, that this is really primarily a reporiing process
that adds additional financial burden to the facilities and is
really a cumulative data process more than anything else., . We
are not comfortabhle with_the gstuted position of the Commission
at fthis point that you won’t move int¢ regulation, but we
understand the purpose of the rule making today is for

reporting as opposed to regulation, rate regulation per se.

We would alsc suggest that there are a number

|




of other economic -issues that as you began tc rate regulate,
if that’s where you end up with this, these medical
rehabilitaticon facilities, that clearly that may well end up
putting some of these_at a disadvantage to the point where
other people or the patients may tend to travel teo other .
neighboring states, Lo other facilities. That clearly has an
adverse economic and finasncial impact on this segment of the
health care industry in West Virginia, and obviocusly on the
economics of West _ Virginia itself.

The last point I would make is at the bottom
of page 21 and the top of page Z4, these are not financially
stable facilities and I.can't speak for the other people that
are in this room todey, buit I would submit te you that the
rehab freility in CAMC, the psychlatric. hospital up in
Morgantown, the rehab facility that is under constiruction down
in Huntington, ms well as our two facilities, are still in a

very early stage of growth and development, and they are not.. .

going to be economically stable., Cne reason why is that they
are small facilities. They are 40 _bed facilities. Although
the psychiastric hespital is 70 beds., These are very .

units at this peinl and it is going to

economically unstable
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take guite a while to smettle. into.mn operating paitern that is
going to give some reliability to their financial performance.
T think. that it doesn’t serve any financial, beneficial or

public purpose to begin to threaten, even if remotely, the

financial stability of this particular segment of health care

industry in this state.

The last area I would iike to spend a couple
of seconds on is on page 22, the policy reasons., I know this
is essentially variant for West Virginians, and as a native
West Virginian going back many years I can understand that.
However, I must say that having left this state and in coming
back as somebody who brought an investment back to this
state, we did Lthat because we thought West Virginia had real

potential to. yield the kind of economic benefits and would be

a business environment thal investors and people would want to

come to the state. We are clearly a minority in that regard
in many cases arcund the country, and I would only m»oint out
that if_ you recognize a recent Wall Stireet Journal, and I

would Jjust refer to thig briefly, they indicated that only two

il states, Louisiana and West Virginia, rank in the botitom of the

15 states listed in both these surveys in_some of these
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factors that represented & poor business environment. These
are not my words. These are articles and studies published in

the Wall Street Journsl. West Virginia was noted as having a
high tax base, lack of skilled labor, and overregulation, I
don't want to discuss the first two cof these., A1l I want to
do is focous con.  the issue of overrsgulaticn, and we would only
argue and suggest to you that this type of regulatory effort
only stultifies the business envircnment and the ecconomic
prospects of this state, and you are talking about pecple that
are already here, that just came in con this basis, and it
seems to me that that reflects & veéry poor .public policy on
the part of this state.. . ..

I would point out that four neighboring states
abutting West Virginia, Kentucky, Maryland, Chio,
Pennsylvania, of all those states only one is opposed to rate
review/rate control system on rehabilitation [lacilities, and
that is in the State of Maryland, if you follow the indusiry.

We believe that the absence of rate regulation
in those other states has probably served their economic

growth and benelit. There are a lot of develgpment of

facilities in these neighboring states that are medical
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rehabilitation facilities. For that matter, maybe psychiatric
facilities. _1’m . noi as knowledgeable in those areas.

I would point out, and if you have any.
question aboubt this you can certainly have your staff check
this out. our company dces a lct of work, and I'm taliking
about cur company in this case, being Medicon, a lot of work
in Maryland and thabt heavily regulated state down there has
regulted in an seriously underdeveloped medical rehakbilitation
system in_ that state, and they will be the_first to admit
that. So Lhere is a_state that is conirast. If West Virginia
moves in that direction, whether that will blew any of the
current prospective opportunities in this state remains the
gquestion, but there is a develppment effort still underway up
in Morgantown alane Lhat may well be threatened bhy thils Lype
of proposed rule making.

Finally, I would like to.talk again aboutbt the

Health Plan and the implied commitments. When you'’re into a

CON process, you are required by that process to address the

State Health Plan snd to meet those commitmenis, both in your

application and once that application is approved; you must

fulfill_thase cobhligations and commitmenis as a sponsor and as

!
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a nrovider as the facility comes up and comeg on stream.

Cur twe facilities are attempting to meet all
those cbligations. We haven’t met them all yet because we are
new. We are in the process now of beginning to look and focus
on CARF accreditation. _and other things such as that, but we
understand that we gre obligated to do that and we will deo
that. The problem is that the State of West Virginia, in our
opinion, has not addressed all of its implied commitments in
that plan, and I would address. three of those. First of all,

it .has heen talked abcut by the.

West Virginia Hospital
sesociation that the state has yet to _fund end pay for medical
rehabilitution services to its Medicaid beneficiaries.  I'm
not going to dwell on the reason for that, and the fiscal
instability of the Medicaid pregram in this state. It is & _
fact, but-the question is that here are people that probably
in the economic spectirum of the publie have a greater need for
medical rehabilitation than mayke other segments cof this.
state, vet these people are by and large unable to achieve
these servieces, and West Virginia has to address that problem.

These patients are not geing to be cared for in these

fecilities, any of these facilities in this state
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The State.of Wesi Virginis has wyet to mandate
rehabilitation benefits under private insurance plans. Blue
Crogs in this state has yet to reccgnize medical
rehabilitation as a cevered service in the State of West . -
Virginia. Again, they’'ve .got tc angwer for that in terms of
+heir own beneficiaries, their cwn insurance plan pecple, but
the lack of mandated benefits exposes a very large segment of
the papulation of this state to inadequate medical
rehablilitation services.

Finally, vour own Workers' Compensation plan,
and we are putting this on record.. I'm not sure that this is
a commonly know fact, but they, they being Weorkers’ Comp refer
almost all the cases to rehab facilities ocutside this state
currently. These are state iax deollars that are being paid
for by companies and industries in this state into the plan
for mediecal rehabilitation services that are being spent in
out of atate facilities when there aren't gualified facilities
and programs and beds available in Lhe State of West Virginisa.
Nobaody vet in Workers' Comp has addressed that issue and

therefore, some of these patients that need these services




either because they don’t wanti to travel or can't afford to
travel can get these services under that plan. So the summary
of that would be that the State of West Virginia really, in
cur opinion, ought to focus on trying to meet these public
policy commitments rather than be looking at attempting to
regulate these fmcilitiee at an early stage and putting
addition financial burdens on them for adverse economic
reagons- to the facilities.
Well, let me close by saving that we

appreciate the opportuniiy to appear before wyou. We know that
this has been & little loneg, a 1little tortured mavbe, for vou.
We think it is a very impdrtant public issue. Certainly it is
an important issue (o our facilities and our reasons for
invesiing and operating in this state and I thank vyou for the
opportunity to do this and we will certainly stand for
whatever questions you have.

MR, EOZAK: Thank you all. Mr., Folio?

MR. FOLIO: Yes. Part of ifthis agency’'s Jjob is to
collect patient data informalion, including the kinds of
illnesses that patients might have, the kinds of problems theyv

might have, but also patient origin data. You are opposed to
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us collecting that data, is that correct? - |
MR, SIMMONS: Let’s be specific about the data, Mr.
Folio. I'm not sure I undersiand.
MR. FOLIO: _Well, we have uniform billing
discharge data. .It’s a _gocd planning tool for us. _
MR. SIMMONS: That data that ig required to be

reported as_part of the Health Department’s requirements, we
are noi arguing against. We are not taking a position in

cpposition to. In fact, we have and will continue to provide .

MR. FOLIO: You are opposed to_providing us any
financial information ag opposed to gselaries, wages, preofit,
logmes, gross income, those hinds of data?

MR. SIMMONS: We have taken the opportunity to
publish lccally in Princeton, which is the only faclility right
now that would fall under the requirement and regulation, we
have published that information and have submitted that in the
reporting process 1o the State of West Virginia within the

context of the Department of _Health's reguirements, so we are

not taking exception to that. What we are taking excepticn to

|
is the additional infurmation that you are requiring under thei
]
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HCCRA part of the reporting requirements. Is that a fair

statement, counsel?

MS. HEELEY: . Yes, 1

t ig Lhe 29B reguirements we

obiject to, not the Financial Disclosure Act.

MR. SIMMONS:

between those two.

I think we need tog distinguish

MR. FCLIO: = Do ¥you

Hospital Association?.

MR, SIMMONS:

Yes,

MR. FCLIO.: Do vyou

all belong to the West Virgini=z

we do.

pay an assessment fee? | -

MR, SIMMONS: Yes, we would pay the assessment
reguirements: Yes. ..

MR, FOLIG: Thank vou. - . . ...

MR. KROZAK: Mr. Keesling?

MR. KEESLING:

No gquestions.

MR. DALE: when you were quoiting the Wall Street

Journal on the Louisisna and West Virginia, would you Jjust _go

a little further _there?

MR, SIMMOCNS:

Dale. o A

Well +

I have to dig that ocut, Mr.

MR. DALE?Y . Take your time.
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MR. SIMMONS:  The Well Stireet Journal was -- this

wag an article --

MR. DALE: I understand the WwWall Street Journdl.
MR. SIMMONS: Well, I'm glad you do because
sometimes I don’t.. The Wall Streel Journal, this article waa

rublished on Tuesday, May 30, 1888, this year, and the subject
of it 1s, "Rating Business Climates Becomes A Confusing And
Nasty Game.' _ There were two studies that they reported on
there. One by the company by the name of Grani-Thernteoen and

another one, Corporation For Enterprise Development. They

ranked the best and the worst of the states. They ranked West,

Virginia and Louisiana in the bottom five. They didn’'t rate
the two states of Alaska and Hawaii, only the contiguous 48
states. West Virginia in that one was ranked 43rd ocut of 48.
In the Corporation For Enterprige Development, the worst
states listed included, again, the only commonality was
Louisiana, West Virginia. These were ranked alphabetically.
I don'i{ know where West Virginia ranked in that bhottom 15
because they were put in alphabetical order. What they did,

they identified what constituted g2ood and bad economic

. characteristics and three of the ones that they noted in West
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Virginia in this case are the cnes of those I've mentioned,
cne_of those being "overregulation”, whatever definition you
want to put on that, and that type of thing we are talking
about here todav.. o oL "

MR. DALE: One of the lower 153, not last or second
to last? } -

MR. SIMMONS: Noe, I didn’t say that. I said they
were in the bottem. 15 percent, which I thirnk represents the
bottom nine in the case of that second study. .

MS. KEELEY: I think one of the things we reccgnize
in our public statement iIs that West Virginia has taken very
sericus steps ta correcl that public perception, and that
public perception mav indeed lsg behind with what the facts
may be in West Virginia with the aggressive Dusiness
develepment program in the stale. But our point 1s to impose
regulation upon a group of facilities which were led to
Lhelieve_ that that would not occur, is detrimental to
development further, successful invitations to these kinds of
facilities +5 come intc the state, as well as to the growth
end development of existing facilities in the state.

ME., SIMMONS: I want to go back and make a pcint.




! the wrong message. That may not necessarily auger or predict
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When we looked at the oppeortunity to come into West Virginia
in 1883 and 1884, the envirconment was whalever it was in those
days, we still felt that coming into the state, and I must say
there was a great deal of discussion at our Board level =s to
whether we wanted to come to West Virginia or not, and I said
that I thought that this state wags a diamond in the rough and
was an opportunity to get in at a time when_this staite has no
place to go but to improve in the situation. That’s why we
made  the lnvestment, and we don’i apologize for that. We
still think that is the situyation. We are bullish on West
Virginia, and ii's hard sometimes frankly as a West Virgirias _.
to find people bullish on West Virginis. We think 1t is still
going to be a good place to be.,vWQ_just,think that this is an

ill~timed, ill-advised step in the wrong direction and sends

how this whole discussion or dehbate between us is going to

come out, buit from a public policy and public perception point
of view, we think it is very poorly timed, and it doesn’t help]
me in the bcard rcom hecause I get the fingers pointed to me
and, "I told vou so.” That’s what they pay me for, I guess.

MR, KOZAR: Mr. Fizer?
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MR, FLIZER: 7Yes, HMr. Simmons, I ddn’t know whether
you recall me or not.

MR. SIMMONS: Yeg, gir, I do.

Mit. FIZER: 1 do apologize for my scratchy veocice
this morning.  I've been standing in the redr and listening to
the comments very enthusiasticelly this morning. I have =a
couple of guestions for you. As vou proceeded along with vour
Certificate of Need process in the development of your rehab
froilities within this state, was it ever indicated toc wvou
that those facilities may be exempted from rate setting review
or financial disclosures?

MR, SIMMONS: Well, ves, sir. Now, let me be very
specific about this. When we were having ocur feasibility
studies done by Ernst and Whinnev, whieh we used to finance
the hond issue, the pecple in Pittsburgh in different
feasibility studies in that office of E&W wrote and received
or asked for a letier from a member of the state, and I
believe the letter was from John Kozak, who is here and I'n
gure he remembers this, writing to Jill Beatty. That letter
was dated November 20, 13986, and thev indicated that their

intent was not tou regulate the hospitals. Then, subseguent to
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iErecognized the fact that there is a lack of adeguate data to
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that on Decenber 21, 1987, last December, one of cur financial
officers at one of our facilities wrote fto get additicnal
confirmation to that fact and got a letter back from Walter_ J.
Dale, Larry Fizer, and Don Keesling, that theres was no
intention of rate regulating these facilities. .

We understand that we are not here debating
rate regulation per se. What you are asking for and what vou
are proposing to do is initiate a collection of data under thel
reporting system, underneath HCCRA rules and not rggulat;on
per se. We believe that that will only inevitably lead to
regulation and we alsc believe that in addition to that that
|
you don’t have the legal right tu do that under the definition
of how ¥ou are trying to apply it, and that's what we are here

MR. FIZER: Well, I think it is =2 recognized point
that has been made by you, your counsel, and the professor
from the University of Cincinnati. In recognizing that it is
a special and distinct gervige within this state, and I think

HFMA and the folks at the lederal level also, have thev not

do a determination of what the costs and so. forth are” .
|




S0 if we are ever going to lock at some
reagonzble or rational way in _rcosting out what those services
are going to be, do we mot need that type of data?

MR. SIMMONS: Pozgibly.

MR. FIZER: You mentioned another point that is
very dear to my heart also, in the limited number of people
that deo pay for rehab services that indicates that most of the
rehab services may be paid ouit of an individual’s pocket due
t+o-the lack of the insurance. coverages and sc forth._. Is it
not.also a reascnable state policry to lock at those costs
that are zssocisted wiith that to ensure all thelr citizens
that they are raving a reasonable cost that is assocciated with
providing the service, since they do not have the insurance
and so feorth to pay for it?

MR, SIMMONS: well, I'd make a couple of points.-
First of 211, T think I would have ta cite specific data
coming out of the facility, which we will be glad to cgllect
i wou want us to. I don’t believe there have been many, if
any, patients in either one of our facilities to date that
have paid anything out cf pocket. Most of this have been

insurance coverages where there are deductibles or co-
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insurance provisions of private insurance parments. Obviously
those pecple have to pay these cests. I don't think the
burden has been directly out of pocket to any great extent in
either facility. I camx only speak to our twoy but the fact ¢f
the matter is if significant segmenisbof the payving or the
payers are unwilling to underwrite the costs, then the only
logical. answer is. that you have to cost shiflt to some of these
other payors. 1 mean, that has been the traditlion in the
retrospective reimbursement system in this country for many,
many vears, and for certain parts Of the industry to remain
that way, and I guess the point I would make about that is
that T think there is concern that one segment of the insured
public may pay more than their share because the state won’'t
absork its rightful obligation, either under Medicaid or
Workers’ Comp, 2% well as Blue Cross. So I think your poeint
ig well taken. I can’t give you anyv comfort aboul that
because 1 think the facis are what they are and you have to
operate these -- _the financial requirements being what they
are, you have to operate them that way.

MR. FIZER: This point that I'm ftrying to make,

sir, in the development of these regulasticns, I think our
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intent is very clear Lhat we are not, as the letter has
indicated, we are not moving in with fthe rafe seftting at this
time, but if you will alsc lcck at the rate setting program
that 1s in being that was put in together very loosely, if
vyou'll pardon the expression, in gathering histeorical data and
zo forth, there has been tremendous adjustment made to that in
the -future years, and that was due to a lack of = data base
that accurately reflected the costs, and I think that is the
thing that we are seeing, that we do need this type of data to
be provided on these patlents to where we can look at Lhe
costs and so ferth. Whe knows, we may wind up in the same
bocat in the fulure, the same as HFMA and they are seeing right
now. We can’t establish it, but I think if you are ever.going
tc loochk at it, and saome people are suggesting that you are an
acute care facility, then we need to look at 1it,

MR, SIMMONS: Well, I think that is part of the
debate that will have to he discussed, and my response to you
would be that il that’s what vou want and that’s what you
need, this is not the forum and the way to get it. It ought
to be done through another public policy approach.

MR, ROZAK: Any further gquestions?
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MR. FIZER: Not at this time, John.

MR. KOZAK: I have a couple. As I recollect myv
conversations with Ms. Beatty and others, as well as those
letters, having reserved a sperific statement that the policy
stated in the lefters, that that was what was in effect at
that time and was subject +to change threough the rule making
process, which 1s what we are all about here.. The letters, of
course, can speak for themselves, but that is my recollection.

MR. REELEY: . John, we don't disagree with that. Up
until this peint in time, because there was no assertion of
anvy authority thal it was not incumbent upon either Scuthern
Hills or Western Hills to .take the position that they have
adopted here today, which is that when ¥ou look at the
regulaticns and the statute, it is in ocur mind clear that
Article 298 is_limited t¢ acute care facilities and not to
cther facilities such as nursing homes or extended care
facilities such as rehabilitation facilities. I would, in the
course of those recognized -- I don’t know what Mr. Dale has
been looking at in connection with various statutes that he
has in front of him, but I would recognize that if{ you are

Looking at the CON deflinition of hospitals, it does recognize
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rehabilitation facilities as a hospital, but keep in mind that
different code seclicn is not 29B and these facilities went
through Certificate of Need review as do nursing homes and
everything else. The breadth of the CON law and definiftions
are very different from the breadth of the definitions under
29B, so we draw that distinction very clearlv.

MR, KOZAK: You mentianed, Mr. Simmcns, the fact
that Marviand’s rate setting agency does pversee the
rehabilitaticen facilities. As a caveat I'1ll mentidn that it
iz @y understanding that cur statute was based upon that in
Maryland, and as a matter of fact, the Maryland people
assisted the Legislature in the writing of ocur statube,

I was interested to pursue further what the

vsther threese major rate setting states do, 1if vou know, New

York, New Jersey. _ _- ] o , _

MR. SIMMONS: Well, lel me think a minute. New
Jersey ig -- well, wait a minute. 1 do have that, as 2 matter
of Fact. Give me a few seconds to dig that ocut, get the

survey on thsat.
I can g€ive vou, at leasi, New Jerszev. New

Jersey'’s inpatient rehebilitaetion is under the aegis of the
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share program, which is the predecessor of the current DRG
nrogram in that state, which, as vou know, is exempted out by
the feds at this point, is wavered ocut. New York, I don’t
have any data on. I can get that for yeu if you'd like me to.

was there another state_you had in_mind, Mr. Hozak?

MR. ROZAK: Massachuselts.

MR. SIMMONS: I don’t know. I cannot answer
Massachusetts. Again, I can dig that ocut for you if you want
me to.

MR. KOZAK: I think we have thal on file here.

MRE. SIMMONS: But I must point out, the share

program is a ceompletely different method for reimbursement of
rehab hospitals in that state than the DRG system iz in the
State of New Jersey.

MR, RKOZAK: We do not use the DRG system in this

state either. _

MR, SIMMONS: I understand that.

MR. KOZAXK: I guess this question is more for Ms..
Keeley. I was_ going to agk you about the application despite
vour arguments of 5F, the Financial Disclosure Statute. As 1

recall that statute iL has basically an empowering section in




it that such other reports as the Directer of Health mav
reguire, I think I read something paraphrased te that extent.
We, of course, revlaced the Director of Health to adminisier
that statute,. What I was Lhinking from listening to this is
that very little possibly UB-82 data. I haven't thought that
through vet.

MS. KEELEY: The wage and salary survev?

MR. KOZAK: ‘But there 1g very little that goes into
what is purely 29B that couldn’t alsc be collected under the
financial Disclosure Statute.

MS. KEFLEY: I think that is whv we took the
pcsition that this regulaticn is cumulative and unnecessary
because vou are alreadyv getting from the facilities basicallsy
2ll the information you need, and the additional information
is for purposes of an assessment and the wage and salarvy
survey which is a preliminary toc rate review is unnegcessary
if. in fact. there is no intention to regulate by rates, these
facilities, - - -

MR, KOZAL: -My point though is that it would seen
that we could issue a get of legislative rules under the

Facilities Disclosure Statute that would require the
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colleciion of the annual wage and salary surveys for hospitels
as well as nursing homes, the annual financial reports that
hosplitals have_to . do could be slid intc that statute. I can
make a fast argument here about the UR-8Z data, but I haven’t
thought that cne through yet. . -

Also under BF, as opposed to 28B, since they
are all in scome fashicn connected with financial disclosure, I
guess was Jjusl basically interested in hearing vour response-

to that. As I mentioned to Mr. Spiker, we are in the process

i of rethinking that program fundamentally and will be issuing

rules Tor it, I don’t see why we couldn’t slide most of the
stuff{ under &F. I B

MS, KEELEY: . I think if ii were, as vou use the
term, slide it under 5F, which we have acknowledged here today
that we are subject to, thal much of the fear as to what this
is a precurser of would be eliminated. I have not discussed
that with Mr., Simmons and I have noit reviewed that statuts, so

I don’t want to stand on what I'm saving. I reserve the

lawyer’s right to change my mind. Alsc the woman's right, but

EJI think if the breadtih of that statute is, in faet as ¥you savy

it is, that that may be a more appropriate location for the

§
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information that 1s being sourht.

MR. KOZAK: Are there any further gquestions?
MR, FIZER: I have one I would like to follow-up
wilh Mr. Simmons again. I have heard it mentioned on several

occasions_including Ms., Keeley today in regards to_the $7,000
assessments. I also heard your response to the guestion by
Mr. Folio that you are a member of the Hospital Associaticn,
and thinking along those lines, are vou familiar with the
position that was advocated by that asseociation during the
recent Legislative gessions to expand that asgsesgment to all
health care providers in this gstate to lower the amount of
assessment on individusl fecilities? . --

MR. SIMMONS: I have not heard that specificallvy.
I'm not that current cn the whole mailter, Mr, Fizer.

MR. FIZER: You are also aware by being familiar
with the statute that thie agency cannot spend any more monev
than is eppropriasted by ithe Governor or the Legislature, so it
is not a matiter of eolliszcling more monew.

MS5. KEELEY: ~ 1 think our woint was that assessment
given the economic fragility ‘of these institutions might be

more bhurdensome than the actual dollars themselves would
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indicate since the facilities are losing money.

MR. KOZAX: =~ Thank you =2ll! very much.

That ends the ligt that I hsve in front cf me.
Iz there anyvone else that wishes to make ® presentation?

MR. CROFTON: Mv name is Tim Crofton and I'm the
CEC for the American Hospital for Rehabilitation that we are
building over in Huntingtcn. 1’11 be very brief, but I would
like to say that our organization has invested a considerable
amount of money and we hope to provide guality service to the
citizefis of Huntington and across the Llwo rivers.

We support the comments thal were made by my
colleagues and alsoc the West Virginia Hospital Agssociation,
We are opposed to data collection through an exira effort
rather than through the means that are now available. I’'m not
familiar enough toc know the differences betweén what is
available through the cost reports that we file with the
Medicare folks and what the Health Care Review organiZation is

interested 1in, but I suggest that mavbe the information is

Pavailable through some other channel than tc ask the hospital

to absorb ancther cost. . o o

Fundamentally, then, we are opposed based on
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cost. We are very fiscally conservative. We have a very
small hosrpital, 40 beds, and as you've heard ezrlier, we work
on a very narrow kind of margin. It would be very difficult
for us to absorb an added cost.

MR. KOZAK: Thank vou, sir. Are there any
guestions?

MR. DALE: In vour last statement, did vou have a
negative or a positive boitfom line?

MR, CROFTON: No, sir. We haven't onened wvet. We
hope to have a positive bottem line, but we have noi opened
Tet.

MR, HOZAK: Thank vyou, Mr. Croftaon.

ls there anvone else present whu would like to
make a comment on these rules?
{No response. !}

MR. KCZAK: Hearing no further comments, we will
declare  the public hearing ended, and thank you all for
coming.— s T =T

MR. SIMMONS: Mr. Kozal, do you have an ides when
¥ou are gding to issue vour decisicn on this?

MR. BOZAK: I did mean to mention that fthe Board
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has scheduled a public meeting on June 27, which is a Monday
at 2:00 in this room at which we expect the Board will deal
with these rules in some version after they’ve had time to i
gtudy these comments and reflect upon them. That action will
take place at that time, so if enyone is interested they can

be here then or checl with one of us later.

Thank vou.
{WHEREUPON, Y‘he hearing was

concliuded at 11:28 =2.m. )
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