L. Clark Hansbarger, M.D.

John D. Rockefeller IV
Director

Governor

Siate nf %ﬁﬁm Hirginia

DEPARTMENT OF HEALTH
CHARLESTON 25305

June 7, 1982 RHEWED"

' : JUil- 718
Secrotary of State A. James Manchin [~ 71982

State Capitol TR, .
Charleston, West Virginia 25305 mﬂﬂweS”WW3

Dear Secretary Manchin:

Subject: Filing of emergency rules for the Certificate of
Need Program

Enclosed are copies of Certificate of Need regulations
to be filed as emergency legislative rules pursuant to West
Virginia Code §29A-3-15,

These regulations were developed in accordance with the
rule making article of the Administrative Procedure Act
(W.Va. Code §29A-3-1 et seg.) as it existed prior to the
May 11, 1982 effective date of House Bill 1432: a Notice of
Public Hearing was filed with your office on December 2,
1981, and notice was provided in accordance with W.Va., Code
§16-2D-8; a public hearing was held on January 8, 1982; the
State Board of Health approved the regulations on February 19,
1982; the regnlations were then filed with the Tegislative
Rule—Maklng Review Committee which has taken no action to

date on the regulations.

The emergency that gives rise to the filing is the
necessity to comply with a time limitation established by
federal requirements. If the federal reguirements are not
complied with, substantial harm to the public interest will
result in the form of the federal W1thholdlng of several
million dollars that are currently received by a variety of
health care facilities within the State. Although we can
not accurately give the level of federal funding. that woul
be withheld next year if we do not have a Certificate of
Need Program in -conformance with federal requirements, the
level of federal funds provided in fiscal year 1980 was
approximately $12 million. The details of the necessity to
conply with federal requirements are described in the
attached Program Policy Notice dated May 3, 1982 from the
federal Bureau of Health Planning. Note in the next to last
sentence of the next to last paragraph of that Notice that
in order to document our compliance with Federal Certificate
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of Need requirements, "The documentation or certificate must
be submitted to the Bureau by May 24, 1982."

In order to comply with the May 24, 1982 deadline, we
submitted as part of our documentation a statement that the
Certificate of Need regulations would be filed under the
emergency filing provisions of the Administrative Procedure
Act, with an effective date of July 1, 1982.

Sincerely,

L. Clark 3pbarger, M.D.
Director '
State Health Department

1p

Enclosures

ce: John Homberg, Counsel, Legislative
Rule-Making Review Comnitee
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A0z . % Stave Bealth Placning and Devalopment Agencies
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SUBJEéT::ZDedignat_on of Statﬂ Hﬂoluh Pignn,ng and DavalopmanL Agenc;eq
tlﬁ“'in ¥y 82 -

This notica is to clarify the requirements for full desigraticn of State
health plannlng and development agerncies (SEPDAs) for the pext funding
cvcla, July 1, 1932 to June 30, 1983- This information is based solely
on the existing provisions of Tizle XV of the Public Health Service Act,
. as amenaad. Based on cur*ﬂnt laﬂ, tha ;olﬂow1hg requl*uﬂa s apoly..

}Qﬁm-In.order;ta-oe fully 6631343tﬁd ‘a SHPDA mest mget all rnqu_rements for <
- full designation, inecluding that of having a certificate of need (COW)
U program.which meers all Federal requirements, To have a complying COLY
- program,fa’ State’s CON program must weet the requirements of either S
(1) the:October 21;:1980," CON regulations or :(2) the October 21, 1980, .~ 7 =
_'rHVulaticns as they would be revised to incorporate tha statutory aﬁn*d— R
Sl ments: made:by P L. 96~538; . ox P.L. 97*33, or. both.;_ e L

.-=_,"

fIL a;SEPDA is nnt E¢tglale:for:rull de:iz:at*an by a certain dmte; the

-~ Departement must: invoke the statutory Dﬂna_*y of raducing vost Public Realth

- Sarvice grants and contzacts to smy enilty in the State by 25 perceat the
first year and 50 perceat, 75 percent and 100 percant over the next three
years. © The latest amendzents ta Title XV, contained in P.L. 97-35, ths
Crmibus Budgat Raconeiliation Act of 1931, extended the data by which a
Stata must have a fully desicnated SEPDA to avoid the imposirion of the
penaley (the "Penalty date™). Public Law 97-35 also amerded Section
1521(5) (2) (B) by specifying that a conditiomal designatlon agresment. could

" nct extend beyond a Stata's penmalty date. Tor most States, the penalty data
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for not having a fully designated SHPDA is January 1983; (Artached is a
list which shows the penalty data for each State.) :

-As we Teview SHPDA applications for designation for the grant year
beginning July 1, we will be able to award full designation agreements
only to SHPDAs in States which have CON programs which comply with the
Federal requirements indicated earlier and which meet all other require-
ments for full designation. -Fully designated SHPRAs which do not have
complying CON programs but continue to meet other requirements will be
returned to conditional designation. - Conditlomally desicnated SHPDAs -
- without complying CON programs but wiulch continue to weet all other _ o
[-raquirem&nt w1ll Letainftheir'conditional designation startus. S
- SHPDAs wnnch Teceive condl 1on¢l de ignation w1ll receive a 1lZ-month
‘conditional designation.agresment. However, P.L..97-35 prohibits the
‘conditional designation of any SHPDA from extending beyond its penalty
date. Any SHPDA which is conditionally designated on its penalty date
- must be terminated.  Thersfore, we will send a termination notice to any
- “conditionally designated SHPDA 90 days prior to its penalty date if it
“-etill has not. demonstrated that it has a complying CON program. AlM
"condltiondl designation agreements will stipulate that, if the SHPDA
does not. achieve full designation by its penalty date, the SHEPDA's desig— _
”ﬁ_natlon.agraemant will be terminated. Conditionally designated SHPDA's in . R
States which achieve compliance with all Federal CON requirements before
}'"ffeaching;thEspenalty date will be fully designated through the end of

June 30 ;1983, if thay meet'all.other requireuauts far full d551ahatx0u._

'S‘DDKS that balleve they reet the current CON requlremnqts for full _
designation may: (1) submit. copies for Bureau review of the State's CON -
f'lzsacrn..,T.a.t::I.cm,,.I.'ecrx_tlatJ.cm:,, and policies along with any other evmdenc“ they . .- .
wish toLsubmlt; which document complisnce with Federal CON requirements; . o
or- (2)“submit” a written certification from the State Attornay Gemexal .: -
'that'théfStéte le?islation,ireculations, and policies constitute a. Stata
SCON: prooram.whlch fully- compllas with tha Fede al;reqviramﬂqts described

in the- secoud paragrapn of ithis Notice. Thn documentation or certification
mist be :Submitted-to.the’ Bureau by May 24, 1982..7 Attachment 2 is a forn '
'hlch the Stat? Attorneyrcenera1 may use Lor certlflcatﬂon.. ‘ -

. —

If you have any quost*ons'concernino tnﬂsﬁ requlremeuts, plaase cantact -
Mr. Jono. Cold Actlﬂc DlIECtﬂr,.DLVI;ioq of Regulatory Activities, (301)

436-6134. R
AﬂééﬁzdbaAu/{E;;éffi/ : -

William R. Berry
Acting Diractor

Atrtachments
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