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Dear Secretary HManchin:

Subject: Flllng of emergency rules for the Certificate of

Enclosed are copies of Certificate of Need regulations
to be filed as emergency legislative rules pursuant to West
Virginia Code §29A-3-15.

These regulations were developed in accordance with the
rule making article of the Administrative Procedure Act
({’.Va. Code §29A-3-1 et seq.) as it existed prior to the
May 11, 1982 effective date of House Bill 1432: a Notice of
Public Hearing was filed with your office on December 2,
1981, and notice was provided in accordance with W.Va. Code
§16-2D-8; a public hearing was held on January 8, 1982; the
State Board of Health approved the regulations on February 19,
1982; the regulations weare then filed with the Legislative
Rule-Making Review Committee which has taken no action to
date on the regulations.

The emergency that gives rise to the filing is the
necessity to comply with a time limitation established by
federal reguircments. If the federal requirements are not
~omplied with, substantial harm to the public interest will
result in the form of the federal withholding of several
million dollars that are currently received by a variety of
health care facilities within the State. Although we can
not accurately give the level of federal funding.that would
be withheld next vecar 1if we do not have a Certificate of
Need Program in conformance with federal requirements, the
level of federal ifunds provided in fiscal year 1980 was
approximately $1z miliicon. The details of the necessity to
comply with federal reguirements are described in the
attached Program Policy Notice dated May 3, 1982 from the
federal Bureau of Health Planning. Nete in the next to last.
sentence of the next to last peveagraph of that MNotice that
in order to document our compliarce with Federal Ceriificate
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of Need regquirements, "The documentation or certificate must
be submitted to the Bureau by May 24, 1982,"- o

In order to comply with the May 24, 1982 deadline, we
submitted as part of our documantation a statement that the
Certificate of Need regulations would be filed under the
emergency filing provisions of the Administrative Procedure
Act, with an effective date of July 1, 1932,

Sincerely,
7 W | ) /7/1/147
oy r
L. Clark E ééé;rger, M.ZD.
Director '
State Health Department
1p
Enclosures
ce: John Homberg, Counsel, Legislative -

Rule-Making Review Comnitee
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SUBJECT:f.DOﬁiJﬂAt*O of Stata‘Haalth Plarming and Davelopm:iat Agencies

-

This notice i3 to clavify the requi*eﬂpnta for fnl_ desigraticn of Stare

bealth planning and development agencies (SEPDAs) for the next szd__o

cycle, July 1, 1932 to Jume 30, 1583. This information is based ole.j

on the existing provisions of Tizle X7 of the Public Healzh Service Aot
. a3 aqanced. Based on curreat lgs tha LolﬁOW1hg rbqu_*e~~ﬂts aooly.,

,f~:In ordoz_tc be . fully casignst_“, 2 SHPDA must meet all rﬂqu“ramaﬂtg for 0
- fulidesipmation,” inc_ud*nv that of having a certificate of need (CON)
orogram.which meets 21l .Fedaral raquizaments. To have a ca*vly::g CCii

'p*ogrzm,,a State's CON program must weet the requirements of eitherx
(1) thefOctober 21,1980, .CON regularions or . (2) the October 21, 1930,
”‘rﬂgulatians asg thay would be I“Vlaﬁd to incorporats tha qta;LLo*y avend-
. ments:made by P.Ls 95*J38, (=} P.L' 97*33, oh.both.g; oo

'IL a SEPDA. ig.nn% elialnle-fovwg_ll dasiaga*4nﬂ by o certain ate, tha
i~ Dapartient nust inveoke-the' statutery penalty of raducing most Public Hea th
- Sezvica grants and contracts ta zay entity in the State by 23 perceat tha
fl*st'yea* and 50 pexcent, .75 parcent and 100 percaat over the next th::e
yeara. " The latest amendments ta Title XV, coatained in P.L. 97-35, t:
Crnibus Budze: Reconeiliation Act of 1981, extendad the data by which a .
Stata must have a fully desigratad SEPPA to avoid the imposition of tha
penalty (the "Penalty date™). Public Law 97-35 also smerded Section
15321 (5)(2)(3) by spacifying that a conditional dasignatioun - agresmant could
- net extend beyond a Stata's penalty date. For most States, the penaltv date
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for not baving a fully dasignated SHPDA is January 1983. (Attached ia o
list which shows the penalty date for each State.) '

-As we review SHPDA applications for designation for the grant yeax

beginning July 1, we will be able to award full desigmnation agrzements

only to SHPDAs in States which have CON programs which comply with the

Federal requiremsants indicated earlier aand which mee=t all other require-

ments for full designation. -Fully designated SHPDAs which do not hav

- complying CON programs but continue to meet other requirements will be

. returned to conditional designation.. . Conditionally de :slignated SUPDAS -
without complying CON programs but which continue to weet all other '

v

... SHPDAs which receive conditional designation will receive a l2-montn
7 conditionsl designation agresmeat. Howeaver, P.L..97-353 prohibits the
. conditional desigpation of any SHPDA from extending beyond its penalty
. data. Any SHEPDA which is conditionally designated on its penalty date
- .wmust be termipated. Therefore, we will send a termination notice to any
7 “conditionally designated SHPDA 90 days prior to its penalty date if it
o still has . nat demonstrated that it has 2 complying CON prograz. All
" “conditional designation agreements will stipulate - that, if the SHPDA
"fj'does not. achieve full designation by its penalty date, the SEPDA's desig~
" natioun agreement will be terminated. Conditionally deSLQnated SHPDA's in-
‘States which achieve compliance with a2ll Federal CON requirements before
.. reaching:the penalty date will be fully designated through the end of
‘“JLnﬂ 30 1903, iL'thuj mesl aLL.GLﬂEf xﬂquireuauts for full desigaatioa._

S"“” s that bellavbfthey Daet tne current CON requlrements for Lull .
dealgnation may: (l) ‘submit. copies for Bureau review or tha State's CON
legislation,.regulaticns,’ and. policies along with any other evidenca they
wish to submit, which document compliance with Federal CON requirements; °
Er‘(Z)ﬂéubﬁit*a written. certification from the State Attorney General _:
that the-State's legislation,’ regulations, and policies constitute a. State.
CoM procram_whlch fully. COﬂplles with the Federal requirements described

must. be -submitted-to- the: Bureau by May 24, 1982.- Attachment 2 is a fomm
whlcn the StatP Attorney:General ray. use for C“ILLfLC&t'OH.: ' . :

If you La vn'auy'qumstionsiconcerning_these requirenemts; please contact -
Mr. Jon Gold; Actl g Director, Divisionm of Regulatory Activities, (301)

430~6134.__' -
'/\/
William R. Berry

Acting Dirsctor

""raqulr:ment, will retain their conditional designation status. T e oo

in:the- SPCOnd paraarqpa of. this Notice. The documentation or certification -
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L. Clark Hansbarger, M.D.
Director

. John D. Rockefeller IV
Governor

State of iﬁﬁwt Birginia

DEPARTMENT OF HEALTH
CHARLESTON 25305

NOTICE OF EXTENSION

Pursuant to Chapter 29A, Article 3, Section 15 of the Code
! of West’ V|rg¥fma 1931, as amendéd the state board of health
: -ext’epdé. the? effective perlod of eme gency legislative rules Chapter
-1--5«':-' 3\6‘—“2]?& Series | (1982) Certificate oit‘ Need for an additional 180
da?/ xgermd
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L. Clark Ha}\/sbarger, M.ﬁ.
Secretary, Board of Health
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