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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Certificate of Need Rule

Type of Rule: X __ Legisiative

Interpretive

Procedural

————

AgencyHealth Care Cost Review Authorityaddress 100 Dee Drive, Suite 201

Charleston, West Virginia

25311

1.  Effect of Proposed Ruie

ANNUAL
!ncreasa Cecrease

FISCAL YEAR

Current Next Thereafter

Estimated Total Cost $ $ $ $ $
30,795 |- 30,795 30,795

Personal Services 24,636 24,636 24,636

Current Expense 6,159 6,159 5,159

Repairs and Alterations
Equipment
Othar

Explamation of above estimatss.

Personal Services - 1 FTE Health Care Financial Analyst
Current Expenses - Fringe Benefits & 25%

3. Objectives of these rules:

To implement, consolidate and update the requirements for
certificate of need review.




4. Explanation of Overall Economic Impact of Proposed Ruls.
A. Economic impact on State Government.

N/A - The agency is funded by special revenues.

B. Econprpic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

The funding for the additional health care financial analyst has been
appropriated by the legislature. Funding is provided by assessments

paid by West Virginia hospitals.

C. Economic Impact on Citizens/Public at Large.

The expanded certificate of nead review provfded'by this rule will
increase the agency's authority to review health care prqjects and
assist it in containing health care costs in West Virginia,

Date _Jyne 17. 1991

Signature of Agency Head or Authorized Representative

2
rAZ =, Q
da €. Fizer, Chairman




TITLE 65

WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

SERIES 7
Title: CERTIFICATE OF NEED RULE
§65-7-1 -
General
1.1. Scope - This legislative =zrule implements the

provisions of the Certificate of Need program found at West
Virginia Code §§16-2D-1 et seg. as administered by the West
Virginia Health Care Cost Review Authority. This rule further
repeals and replaces legislative rule "Certificate of Need (CON)™
§65 C.S.R. 7 (1983) and legislative rule "Exemptions From

Certificate of .Need Review," §65 C.S5.R. 11 (1988).

1.2, Authority - W. Va. Ccde §§16-2D-1, et seq., and 16--

29B-11.

1.3. Filing Date - .




1.4. Effective Date - .

1.5. This legislative rule —repeals and replaces
iegislative rule "Certificate of Need (CCN)},"” §63 C.S.R. 7 (1983)
and legislative rule "Exemptions From Certificate of Need Review,"

§65 C.S.R. 11 (1988).

§65-7-2 Definitions

As used in this legislative rule, all terms that are defined

in section 2 of the Act at—section2-thereef have those same

meanings which are in some cases further clarified hexrein in this
secticn. Terms not defined in the Act have the feollowing meanings

unnless the context expressly requires otherwise.

2.1. "Acguire a Health Care Facility" means to obtain by
purchase, donaticn, lease or comparable arrangement a health care
facility's assets used in the provisicn of health services,
including the transfer ¢f a health care facility from a subsidiary

corporation to its parent corporation or vice versa and/or

including a c¢hange or transfer of the licensee of the healith care

facility.

2.2. "Act" means the certificate o0f need act, West

Virginia Code §16-2D-1+, gt seqg..




2.3. "Batching" means the consideration of completed
certificate of need applications which pertain to similar types of
services, facilities or equipment affecting the same health service

darea.

2.4, "Batching Category"” means any one of the groupings

in section 10 of this rule.

2.5. "Board" means the West Virginia Health Care Cost
Review Authority established pursuant to W. Va. Code §16-29B-5 and
which is designated to administer the certificate of need program

by W. Va. Code §16-29B-11.

2.6. ”éertificate of Need" means a document issued by the
board which indicates that a proposed new institutional health
service is in compliance with the intent, purposes and provisions
of W, Va. Code §16-2D-1 et seg., and that a need exists for the

propesed new institutional health service.

2.7. "Consistent With The State Health Plan" means a
determination made by the board, after considering and weighing all
the evidence presented regarding an application, that the
preponderance of the evidence supports the achievement of the
applicable provisions of the State Health Plan unless the Plan is

in conflict with any statute or this rule.




2.8. "Emergency Circumstances That Pose A Threat To
Public Health" means those circumstances proclaimed as—suweh by the
Secretary of the Department of Health and Human Resources £o be an

emergency which poses a threat to public health or those

circumstances upon which a state of emexgency is declared pursuant

to W. Va. Code §i5-5-6.

2.9. "Expenditure Minimum for Annual Operating Costs"
means three hundred thousand dollars for each twelve month period
following the date upon which a new institutional health service is
acquired, offered or developed and for each twelve (12) month

period thereafter.

2.10. "Health Care Facility" has the same meaning as
contained in W. Va. Code §16-2D-2(i}, but does not include persconail
care homes as defined in Code §16-53C-2, state homes for gualified
veterans as defined in Code §92-2-1, or any institution operated by

or on behalf of the West Virginia Division of Corrections.

2.1%, "Darties" means the applicant and, if a hearing
is held, the .person reguesting the hearing and all perscns

designated by the board as parties to the hearing.

2.12. "Potentially Unnecessarily Duplicative," used
as a term to describe applications, means those applications in the

same review cycle which propose new institutional health services




to serve the same or similar health needs of the same or

potentially the same population.

2.13. ‘ "Project'" means a prcposed new institutional

health service.

2.14. "Proposed New Institutional Health Service”

means:

(a) The constructicon, development, acguisition or
other establishment of a new health care £facility or health
maintenance organization including the acquisition of a healith care
facility which is not currently'in operation or is not currently
being operated as a health care facility but which has been so

operated in the past;

{b) The partial or total closure cf a health care
facility or health maintenance organizatiocn with which a capital

axpenditure is asscciated;

(c) . Any obligation for a capital expenditure
incurred by or on behalf of a health care facilityr—except—as

exenpted-by—this—sule, or health maintenance organization, except

as exempted by this rule, in excess of the expenditure minimum or

any obligation for a capital expenditure incurred by any person o

acquire a health care facility. An obligation for a capital




expenditure is considered to be incurred by or on behalf of a

health care facility:

(1) When a contract, enforceable under state
law, 1s entered into by or. on behalf of the health care facility
for the construction, acquisiticn, lease or financing of a capital
asset+, the contract is the result of arms length negotiations;

and, the board sereludes determines that the contract was not

undertaken as a means of technically complying with the requirement
that & capital expenditure be incurred, but was entered into with
the actual intent to proceed timely towards the completion of the
proiect—and. £The contract must also contains a fixed starting

date and completion date;

(2) When the governing board of the health
care facility takes formal action to commit its own funds for a
construction project undertaken by the health care facility as its
own contractor; and the resolution contains a fixed starting date

and completion date; or

A{3) In the case of donated property, on the

date on which the gift is ccmpleted under state law;

(d) A substantial change tc the bed capacity of a
health care facility with which a capital expenditure is

associated;




(e) The addition of health services which are
offered by or on behalf o©¢f a health care facility or health
maintenance organization and which were not offered on a regular
basis by or on behalf of such health care facility c¢r health
maintenance organization within the twelve-month periocd prior to

the time such services would be offered;

{(f) The deletion of one or more health services,
previously offered on a regular basis by or on behalf of a health
care facility or health maintenance organization, which deletion is

associated with a capital expenditure;

(g) A substantial éhange tc the bed capacity or _
health services offered by or on behalf of a health care facility,
whether or not the change is associated with a proposed capital
expenditure, if the change is associated with a previous capital
expenditure for which a certificate of need was issued and if the
change will occur within two years after the date the activity
which was associated with the previcusly approved capital

expenditure was undertaken;

(h) The expansion of any of the following health
services, whether or not the expansion is associated with a capital
expenditure: open heart surgery rooms, cardiac catheterization

iaboratories, radiation therapy equipment, magnetic resonance




imaging {(MRI} equipment, computed tomography (CT) eguipment or

lithotripters.
(1) The acquisition ¢f major medical equipment; and
(1) A substantial change in an approved new

institutional health service for which a certificate of need is in

effect. .

2.15, "Undertaken,'" when used to describe an activity
for which a certificate of need has been issued or for which an
exemption was granted, means the first use of the new institutional

health serxrvice for its intended purpose.

2.16 "Verification" means a signed statement made

under oath before a notary public that the information is knowingly

provided and is true and correct.

§65-7-3 S Certificate of Need Requirements

3.1, . No new instituticnal health service may be
acquired, offered or developed within this state unless the board

has issued a certificate of need has—beern—dissued—for the new

instituticnal health service-by—theboa=zd. If a new institutional

health service is exempt from certificate of need review by statute

or this rule, the board shallr—uper—a—determination—of—scsaid




exemptienyr issue an eemtificate—of—sneed exemption before the new

institutional health service is cffered, o= developed or acguired.

3.2, No person or health care facility may knowingly
charge or bill for any health service associated with a new
instituticnal health service knowingly acgquired, offered or
developed without first obtaining a certificate of need from the

board.

3.3. Any charge or bill for health services associated
with a new institutional health service for which a certificate of
need has not been issued by the board shall-—be is void and legally

unenforceable.

3.4. Donations cof eguipment or facilities to a health
care facility which, if acquired directly, would be considered a
new institutional health service subject to review by the board
shall require the issuance of a certificate of need befcre services
asscciated with the equipment cor facilities may be offered o;

developed.

3.5. A transfer of equipment or facilities for less
than fair market value shall be econsidered is & new institutional
health service if a transfer of the equipment or facilities at fair

market value would be subject to review by the board. -




3.6, The board may determine A — a series of

expenditures, each less than the expenditure minimum, which, when

taken together, are in excess of the expenditure minimum, may-be

determined—by the beard to be a single expenditure subject to the

review of the bocard. In making such a determination, the bocard

will consider the following:

(a) Whether the expenditures are for components

of a system which is regquired to accecmplish a single purpose;

(b) Whether the expenditures are to be made over
a two-year period and are directed towards the accomplishment of a

single geal within the health care facility’s long-range plan; or
() Whether the expenditures are to be mnade
within a two-year period within a single department such that they

censtitute a significant modernization of the department.

§65-7-4 Certificate of Need Application

4,1, . An application for a certificate of need shall be

on forms approved by the bocard. The applicant must submit £ the

original and three (3) coplies of the application mustbe-submitted
to the beoard. The application shall—be—verified under oath must

have a verification signed by the Chief Executive Cfficer and the

perseon or persons who prepared the applicatien.

10




4.2, The application shall, at a minimum, include the

following:

(a) The identification of the applicant;

(b) A copy of the governing body's approval of
the proposal and its written authorization empowering specified

individual(s) to sign the application and to act on its behalf;

(c) A description of the project;

(d) A timetable for implementation of the
project, including the projected date(s) for incurring the

obligation for any capital expenditure;

(e) A bdocumented analysis of the need of the
population to be served by the project, including the medically
underserved, and the extent to which the precpesed service will be

accessible to the pcepulaticn;

() Policies for patient admission and provision

of fully or partially uncompensated care;

(q) A Dbdocumented analysis o©f alternatives

considered by the applicant;

11




(h) ‘ A Bdocumented analysis of the proposal's
relationship to the existing health care system, including
providers of direct, ancillary, and support services and health
professicnal training programs in the area in which services are to
be provided, and, when applicable, the extent to which the proposal

will meet the needs of those training programs;

(i) An analysis of the relationship of the

proposal to the applicant's long-range plan on file with the board;

(1 A bdocumented analysis of the proposal's

relationship to the state health plan;

(k) An analysis of . the extent to which

competition allocates services of the type being proposed and

promotes quality assurance, cost effectiveness and accessibility;

(1) An analysis of the relaticnship of the
proposal to the most recent statements of deficiencies and plans of
correctioné from surveys conducted by accreditaticn crganizations
and other federal, state and local inspection agencies, as well as
copies of those survey reports or portions thereof as may be

required by the board;

12




(m) Documentation of the availability of

resources, including health care providers, management personnel

and funds for capital and operating needs;

{n) Copies of existing or proposed pelicies with
respect to employment of facility staff and, where applicable,

admission to medical staff membership;

(0) A preliminary financial. feasibility study
which includes an analysis of historical and projected utilization,
charges, sources of revenue, statements of revenues and expenses,
statement of changes in fund balance, statement ©f cash flows,
balance sheets, and a statement of the specific assumptions upon

which the feasibility study was based;

(p) Documentation o©f existing or proposed
mechanisms for soliciting consumer input into the applicant's

decision-making prccess;

() In the case of construction projects, a
documented analysis of the cost and metheds of the proposed
censtruction, including provisiéns for energy conservation and the
probable impact of the proposed constructicn on the applicant's

cost of providing health services;

13




{r) If applicable, a documented analysis of the
needs or circumstances of entities such as health professional
schools, multi-disciplinary c¢linics and specialty centers which
provide a substantial portion of their services to individuals not
residing in the health service area in which they are located or in

adjacent health service areas;

(8) If applicable, a documented analysis of the

needs and circumstances of research projects; and

(t) If applicable, a decumented analysis of the

need and circumstances of health maintenance organizations.

§65-7-5 Expedited Applications

5.1. Any person or health care facility may file a
certificate of need application for expedited review, upon forms
approved by the board, for those projects which would create a
minimal impact upon the scope, gquality or cost of health serviceé
to be provided by the health care facility. Such projects may

include, but are not limited to, the following:

(a) Changes required of a facility or
organization in order to comply with applicable building and fire
codes and other laws, regulations and standards designed to

preserve life and safety;

14




(b} Capital expenditures which do not involve the
renovation, or replacement of beds cr a substantial change to bed
capacity, or a substantial change to the health services of the

facility;

(c) The replacement of equipment;
(d) The acguisition of health care facilities;
{e) A substantial change to a new institutional

health service for which a certificate of need is in effect;

(L) New institutional health services proposed to
eliminate or alleviate emergency circumstances that pose a threat

to public health; and

(g) Applications from ambulatory health care
facilities, home health agencies, ambulatory surgical facilities

and health maintenance organizations- ;

(h) Applications from health care facilities for
projects that could be undertaken without a certificate of need by
persons that are not health care facilities, i.e., projects for
parking buildings and medical office buildings propesed by
hospitals or the provision of personal care services by

intermediate care facilities; or

15




(i) Any other application within the discretion
of the board when there are no letters of intent on file for

projects that may be potentially unnecessarily duplicative.

§65-7-6 ' Long-Range Plans

6.1, Every hospital proposing a new institutional
service subject to the standard batch review must submit to the
board a long-range plan, adopted by the governing body of the
nospital as its official long-range plan, which shall consist of
the overall plan for the health care facility proposing the new
instituticnal service for at least the next five (5) years. The

long-range plan shall, at a minimum, contain the following:

{a) A description of the organization and its

purpose and structure;

(b) A statement of the goals and objectives of
the - organization as they relate to construction, new service
development, equipment purchases, sharing or merger arrangements

and staff recruitment;

(¢) An analysis of the resources necessary and

available to accomplish the goals and objectives;

16




(d) A description of the assumptions and

rationale which form the basis for the goals and objectives; and

(e) The proposed annual capital expenditure

budget for each of the—fiwve the next three years.

§65~-7-7 Access To Infermation And Facilities

Upon proper notice, and as is reasonable and necessary in
the performance of the board's responsibilities in administering
the certificate of need program, the board shall have access to any
information, records, meetings, sites and/or facilities pertinent

to an application or request for exemption under review by the

board.
§65-7-8 Additional Information or Amendments to
Application
g8.1. After the review of an application has begun, the

board may fequire the applicant to submit additional information.
If no hearing is regquested upon the application, and the applicant
fails to submit the information within the time directed, or if the
applicant submits a substantial amendment to its application, the

board may:

17




(a) Extend the review c¢ycle pursuant to the

provisions of section 13 of this rule;

(b) Enter an crder closing the file ten (10) days

from the entry of such oxrder; cor

(c) Withdraw the application from review.

8.2. The éoard may examine the extent of additional
information provided or any amendment made by the applicant
regarding the application currently under consideration by the
board and its impact on the new institutional health service, and
determine the application to ke a new proposal subject to a new
review cycle. fhe pecard shall notify the applicant of any such
determination, in writing, and further advise the applicant of the
dates in the new review cycle. The bocard shall also publish A a

notice shalli—alsebe published-bythebeard pursuani to subsection
11.6 of this rule.

§65-7-9 Applicaticon Withdrawal

g.1. An applicant may withdraw an application under

consideration by the board may-bewithdrawnby-theappiicant at any

time prior to the issuance of a final written decislon—and—weitten

£indings. The withdrawal of such application shaii—be is without

prejudice.

18




9.2. The applicant must file with the board & a written

notice withdrawing the applicaticn must—befiled-—with—the~beaxrd

before the issuance of a final written decision.

§65-7-10 Batching of Applications

10.1. The board shall batch & all applications

which pertain to similar types of services, facilities or equipment
affecting the same health service area skall-—bebatehed into the

following categories and shall considered the applications in

relation to =zach other:

{a) Medical/surgical beds or acute care

facilities: Beds, health services or capital expenditures in excess

of the applicable expenditure minimum;

{b) Behavioral nealth/psychiatric/chemical
dependency/group homes for mental health/mental
retardation/developmentally disabled: Beds, facilities, healtﬁ
sérvices or capital expenditures in excess of the applicable

expenditure minimum;

{c) Specialized acute care: Obstetric, pediatric
or intensive care beds, health services or capital expenditures in

excess of the applicable expenditure minimum;




(d) Medical rehabilitation: Beds, health services
or capital expenditures in excess of the applicable expenditure
minimum;

{e) Nursing facility {NF)/skilled nursing
facility (SNF): Long-term care beds, health services or capital

expenditures in excess of the applicable expenditure minimum;

(£} Major medical equipment: Capital expenditures

in excess of the applicable expenditure minimum;

{(g) ~Any proposed new institutional health service
that does not fall in batching categories (a) through (f) of this
subsection but which directly ‘relate to beds, major medical
egquipment or health services associated with a capital expenditure

in excess of the expenditure minimum; and

(h) Other proposed new institutional health

services.

10.2. If any aepplication is broader in scope than
a single batching category, the beoard may include the components of

the application shaii—be-—insluded by —the—beard within each

appropriate category.

10.3. The board shall review &  standard

applications which fall within batching categories (&) threough (g)

20




of subsection ++10.1 of this rule shaill-be rewviewed in four annual
cycles. On the first Friday of the months of February, May, August —
and November, the .board shall collect by batching categbries all
applications determined to be complete since the previous cycle.
The board shall then establish a ninety (90) day review cycle for

each category. TFor consideration in any batch cycle, the applicant

must submit the application mustbesubmitted no later than fifteen

(15) days prior tc¢ the beginning of the batch.

i0.4. The board shall review & any standard

application submitted to the board which falls entirely within
batching category (h) shall be =xreviewed in cycles beginning each
month. On the last working day of each month the board shall
collect those standard applications determined to be complete
during that month and which fall entirely within batching category
(h), and establish a sixty-£five (65) day review cycle for those

appiications.

10.5. The  board shall review E expedited .

applications shall-be—rewiewed in cycles beginning each month. On
the last working day of each month the board shall collect by
batching categories those expedited applications determined to be
complete during that month and establish a sixty-five (65) day

review cycle for those applications.

21




10.6. The board, <ZIin considering standard or

expedited applicaticns in relation to each other, fhelbeard shall
consider to what extent the proposed new institutional health
services within each batching category and review cycle are
potentially unnecessarily duplicative. Where the potential Zfor
unnecessary duplication exists, the becard shall conduct its review
of the applications in such a way as to compare the potentially
unnecessarily duplicative portions of the various applications. If
one or more of the applicants are granted a certificate of need,
the beard shall, in its final decision, include a comparative

analysis cf the potentially unnecessarily duplicative services.

10.7. The board may batch together sstandard

and expedited applications reviewed pursuant to subsections £:10.4

and %élg.57may—be—b&%eheé—%ége%hef—by—éhe—beafé if it determines
that the applications pertain to similar types of services,

facilities or equipment affecting the same health service area.

10.8. The board shall begin the review process for

& any application submitted—te—thebeard for a new institutional

health service proposed solely to eliminate or prevent imminent

safety hazards, as defined by federal, state or 1local fire,
building or life safety codes or regulations, or to comply with
licensure, accreditation or certification standards, shalil—begin

the—revicwpxrocess on a weekly basis. On the last working day of

each week the board shall collect the applications which fall into

22




3

this category and are determined to be complete and establish the

appropriate review cycle for those applications.

§65-7-11 " Application Review Procedure

11.1. “This section skall applw¥ies to the review of.

standard and expedited applications.

11.2. An application for a certificate of need must
be submitted to and approved by the board before any new
institutional health service is offered or developed in this state,
unless exempted from certificate of need review by secticn 15 of

this rule. ) -

11.3. Any person preposing a new institutional.
health service must file with the board a letter of intent te—de—so
at least fifteen (15) days before the submission of. an fermald
appiication. The letter of intent shall contain sufficient
information to advise the board of the nature, scope, cost and
timing of the project, as well as the location and name of the
proposed applicant. Letters of intent shall-—be are effective for

one vear from the date of their filing.

11.4. Upon receipt of a certificate of need
application, the board shall determine whether the application is

complete or whether additional information witl-be is are reqguired.

23




2 declaration by the board that an application is complete means
that there is sufficient information contained in the application
for the board to make an informed decision. It does not mean that
the approval of the application is warranted. Except in emergency

situations that pose a threat to the public health, the board shall

not declare an application shall-—nret-be—degslared complete 1f:

(a) A long-range plan with a sufficient level of
detail acceptable to the board and adopted by the applicant within

the preceding five (5) vears is not on file with the board;

{b) The applicant is a health care facility
subject to the financial disclosure provisicns of W. Va. Code §l6-
5F-1 et seg. or W. Va. Code §16-25B-1 et seg., and the health care
facility has failed to file with the board all reports, records,

data or other information required #hereirn by the Code and the

rules promulgated pursuant thereto.

11.5. The board must make & a determination of

‘cdmpleteness must—be-made-by—the board within fifteen (15) days of

its receipt of .the application. If the board determines that the

application is not complete, it shall recuest additional
information or ask additional guestions. Upon receipt of the
additional information, the board shaii—hawve has fifteen (15) days
within which to determine i1f the application is complete. If the

applicant fails to respond within one hundred eighty (180) days,

24




the application shaii—be—<deemed is considered withdrawn. If the

applicant later desires to pursue the project, the applicant must

file a new letter of intent and an application—must—be—filed.

11.6. Upon a determination by the board that an
application is complete, the board shall publish a notice deeclaring

its-—completeness in the Saturday Charleston newspapers, and the

State Register. The notice shall, at a minimum, contain the
following:

(a) The name of the applicant;

{(b) A descriptioﬁ cf the proposed proiect;

{(c) The date the review cvcle begins;

(d) The last date for an affected person to

request a public hearing;

{e) The file closing date if no public hearing is

requested;

(£) The date upon which the board will issue a

decision will-—be-issued by theboardr—and

25




(g) If applicable, a statememt that the board has

determined that the application has—been—deemed is potentially

unnecessarily duplicative of other applications under review; and

{(h) If the application 1is one for expedited
review, the notice shall also identify the last date for an
affected person to present reasons why the applicant should

complete a standard application.

11.7. If the application is one for expedited

review and the board has published the reguired notice of

completeness has—been—published, any affected person may present
reasons why the board should reguire the applicant shoeudd—be

reguired to proceed with the project only upen the filing of a

standard application. The affected person must submit Pthe reasons

must—be submiftted in writing within ten (10) days of the date the
review cycle begins. The board shall then determine whether cause
exists to require the applicant to use the standard application
process. If the board determines that the standard application
process should be utilized, it shall immediately terminate the
review of the expedited application., shall —be—immediately
terminated,

1i.8. Snee When a determination of completeness has

been is made by the board and the appzepziate notice specified in
subsection 11.6 of this rule is published, er—mailed,—theDbeard

26




shall provide—a—minimun—of affected persons may request a public
hearing within thirty (30) days from the beginning of the review

pericd. £fer—affected persons—toroguest—a—public-—hearing- A

request for a _public hearing must be in writing and shall be

addressed to: General Counsel, West Virginia Health Care Cost
Review Authority, Certificate of Need Program, 100 Dee Drive, Suite .

201, Charleston, West Virginia 25311.

11.5. The board shall hold a public hearing on an

application if it is requested fe—de—se within the time periocd

specified by subsection 11.8 cf this rule by any affected person.

The board may alsc hold a public hearing upen its own initiative.

11.10. If a public hearing is held on an

application, and the board has determined other applications have

been—dotermined to be potentially unnecessarily duplicative
thereof, the board shall hold the pubiic hearing shaiz—be-held on

the application and all other applications that are potentially

unnecessarily duplicative.

11.11. . When a public hearing is scheduled to be
conducted upon an application, the board shall, priecr to the
hearing, provide notice to all parties and publish notice in the
saturday Charleston newspapers and the State Register. The notice

shall, at a minimum, ccntain the following:
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{a) The name of the applicant;

{b) A description of the proposed project;

{c) The date of the public hearing; and,

(d) The date of any prehearing conference. j—and

The board shall conduct the hearing shall—be—condusted In

accordance with the reguirements for administrative hearings found

in W. Va. Code §2%A-5-1 et_seg.

11.12, Whenever a public hearing is scheduled upon
any application,‘the board may direct the parties to appear for a
prehearing conference. The prehearing conference may be held
before any member of the board or before a hearing examiner
appointed by the board. The board or its designee shall designate
parties to the public hearing at the prehearing conference. The

board may designate 2affected persons maybe-designated as parties

thereafter after the prehearing conference only for good cause

shown.

11.13. Parties must file &all prehearing motions

must-be-filed with the board prior to the prehearing conference.

The board or its designee shall consider Mmotions shall-be—taken b

for consideration—andargument at the prehearing conference.
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11,14, Parties must exchange & a list of all

exhibits and witnesses and copies of all documents to be presented

or introduced at a public hearing must—be—exchanged with all other

parties to the hearing. and—£iled The witness lists and the copies

of the documents must be filed by the parties with the board or its

designee during or prior to the prehearing conference unless a

different date 1is established by the board or its designee.

Failure to comply with this section shall—be is sufficient grounds

for the board or its designee to disallow the testimony of a

proposed witness or disallow the introduction of any exhibit.

11.15. The parties shall file Fthe original and two

copies of all communications concerning a pending application shait
be filed with the board. A standard certificate of service shall
be attached to each written communication which shows that copies
have been sent by the regular United States Mail, postage prepaid,
to all other parties to the matter. A list of all parties to a.
matter may be obtained from the board. Failure tc comply with this

section shall—be is sufficient .grounds for the becard or its

designee to strikinge the written communication frcm the record.

11.16, The board may subpoena witnesses, papers,
records, documents and any c¢ther information or data it deems

considers necessary for its determination. The board shall issue

#all subpoenas and subpoenas duces tecum shall—be—issued In the

name of the board. Any party requesting a subpoena or subpoena
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duces tecum shall—be is responsible for seeing that they are
properly served. Service of subpoenas or subpoenas duces tecum
issued at the instance ¢f the becard skall-be are the responsibility

of the board.

11.17. All reguests for subpoenas and subpoenas
duces tecum shall be in writing and shall contain a statement
acknowledging that the requesting party agrees to pay all fees for

the attendance and travel of witnesses.

11.18. Every subpoena or subpoena duces tecum issued

at the regquest of a party shall be served by the party at least

five (5) days before the return date thereof, either by personal
service by a person over eighteen (18) vyears of age or by
registered or certified mail, return receipt requested. If service
is by mail, the five (5) day notice period shall not begin until
the date the perscn or entity receives the subpoena or subpoena

duces tecum.

11.189. Fees for the attendance of witnesses shatl-be
are the same as for witnesses before the circuit court of this
State and shall be paid by the party requesting the issuance of the

subpoena or subpoena duces tecum.

11.20. In any case of discbedience or neglect of any

subpoena or subpcena duces tecum issued by the board, or any
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refusal of a witness to testify to any matter regarding which he or .
she may be lawfully interrogated, the board may apply to the
Circuit Court of XKanawha County, and the court shall compel
obedience through the same manner as a subpcena or subpoena duces

tecum is enforced in sadid-edireuit Kanawha County Circuit Court.

11.21. If an order is first obtalned from the board
or a hearing examiner appeointed by it, the parties may engage in
discovery as provided by the West Virginia Rules of Civil
Procedure. The scope of any discovery, however, shkall—be is

limited to relevant and admissible evidence.

11.22. In a public hearing, any party may be
represented by counsel and may present oral or written arguments
and evidence relevant to the matter which is the subject of the
hearing. Any party may conduct reasonable cross-examination of

persons who testify at the proceeding.

11.23. All witnesses who testify during a hearing .

shatl are first be subject to ocath or affirmation.

11.24. The board shall maintain a verbatim record of

the pubkblic hearing.

11.25. After the commencement of a public hearing on

an application, and before a decision is rendered by the board,
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there shall be no ex parte contacts between the applicant, any
person acting on behalf of the applicant or any person opposed to
the application with the board or any of its employees or agents

who exercise any respensibility regarding the applicaticn.

11.26. The board or its designee may ceontinue A &

public hearing on an application may be centinved by—the beaxrds, and

the board may elect to hold a rehearing on any application at its

sole discretion.

11.27. If a public hearing is not conducted during

the review of _.a standard application in batching categories (a})

through (g) of subsection 10.1 of this rule, the board shall close

the zeview file shall-be—elissed—by—the—board on the seventy-fifth
day of the review. The board may extend Fthe file closing date ma¥

be—extended by the beard pursuant to section 13 of this zule.

11.28, If a public hearing is not conducted during
the review of an expedited application or an application falling
within batching category (h) of subsection 10.1 of this rule, the

board shall clgse the =zeview file shall be-clesedbyEthe—beard on

the thirty-first day of the review. The board may extend Fthe file

closing date may-beextended-by—the beard pursuant to section 13 of

this rule. - _
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11.29. At any time prior to the file closing date,
the board shall, upon written request, provide a detailed
itemization of the documents in the board's file on & preoposed new

institutional health service.

11.30. The bcard may, after the publication of a
legal notice in the Saturday Charleston newspapers, and allowing
thirty (3C) days after the publication for public comment, adopt
population projecticns for use in certificate cf need decisions.
In evaluating health needs and resources for the purpose of a
project review, the board shall utilize, where available, data
projections for the fifth year following the calendar year in which

the certificate of need decision is rendered.

§65-7~-12 o Review Criteria

12.1. Except for health maintenance organizations
or ambulatory care facilities or health care facilities controllied
directly or indirectly by a health maintenance organization or
combination of health maintenance organizations, the board shall,
at a minimum, consider the following criteria, if applicable, when

making its determination to grant or deny a certificate of need.

{a) The relationship o©of the proposed new
institutional health service to the State Health Plan and whether

the proposed new institutional health service is in compliance with
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the State Health Plan, unless the State Health Plan is in conflict

with this rule or the Act;

(b) The relationship of services reviewed to the
long-range development plan of the applicant providing or proposing

the service;

(c) ) The need that the population served or to be

served by such services has for such services propocsed to be

offered or expanded, and the extent to which all residents of the

area, and in particular low income persons, racial and ethnic

minorities, women, handicapped persons, other medically underserved

population, and the elderly, are likely to have access to those

services;

f+e+(d) The availability c¢f less costly or more
effective alternative metheds of providing the service or services
to be offered, expanded, reduced, relocated or eliminated and the
extent to which the development of such alternatives by the

applicant or cothers appear practicable;

4 (e) The immediate and long-term financial
feasibility of the proposal as well as the probable impact of the
proposal on the costs of and charges for providing health services

by the applicant proposing the new institutional health service;
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+e(£) The relaticnship of the services
proposed to the existing health care system in the area where the

services are proposed to be provided;

+=(g) In the case of health services proposed
to be provided, the availability of rescurces, including health
care providers, management personnel and funds for capital and
operating needs, for the provision of the services proposed to be
provided and the need for alternative uses of these resources as

identified by the State Health Plan;

£+g-{h) The appropriate and nondiscriminatory

utilization of existing and available health care providers;

B (i) The relationship, including the
organizational relationship, of the health services proposed to be

provided to ancillary or support services;

3y The Sspecial needs and circumstiances of
those entities which provide a substantial portion of their
services or resources, cor both, to individuals not residing in the
health service areas in which the entities are located or in
adjacent health service areas. These entities may include medical
and other health professiocnal schools, multidisciplinary clinics

and specialty centers.
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==+ (k) The special needs and circumstances of
biomedical and behavioral research projects which are designed to
meet a national need and for which local conditions offer special

advantages;

(1) In the case of a reduction or elimination of

a service, including the relocation of a facility or a service, the

need that the population presently served has for the service, the

extent to which that need will be met adeguately by the proposed

relocation or by alternative arrangements, and the effect of the

reduction, elimination or relocation of the service on the ability

of low income persons, racial and ethnic minorities, women,

handicapped persons, other medically underserved population, and

the elderly, to obtain needed health care;

¥ {m) In the case of a construction project:

(1) The cost and methods of the proposed
construction, including the costs and methceds of energy provision;

and

(2) The probable impact of the construction
project reviewed on the costs of providing health services by the
applicant propesing such construction project and con the costs and
charges' to .the public of providing health services by other

perscens;
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++=-{(n) _ In the case of health services proposed
to be provided, the effect of the means proposed for the delivery
of proposed. health services on the c¢linical needs of heaith
professional training programs in the area in which the services

are to be provided;

fa{o) In the case of health services proposed
to be provided, if the services are to be available in a limited
number of facilities, the extent to which the schools iﬁ the area
for health professions will have access to the services for

training purposes;

=+ (p) In the case of health services proposed
to be provided, the extent to which the proposed services will be
accessible to all the residents of the area to be served by the

services;

+a-(q) The factors influencing the effect of

competiticn on the supply of the health services being reviewed;

+5+(r) ) Improvements or innovations in the
financing and delivery of health services which foster competition

and:-serve to promote guality assurance and cost effectiveness;

£a¥(8) B In the case of health services or.

facilities . preposed to be provided, the efficiency and
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appropriateness of the use of existing services and facilities

similar to those propesed;

+=+(Lt) , In the case of existing services or
facilities, the guality of care provided by such services or

facilities in the past;

=3 {u) In the case where the application is by
an osteopathic or allopathic facility for a certificate of need to
construct, expand or modernize a health care facility, acquire
major medical equipment, ‘or add services, the need for that
construction, expansion, modernizatlon, acquisition of equipment,
cr addition of service, shall be considered on the basis of the
need for and thé availability in the community of services and
facilities for osteopathic and allopathic physicians and their
patients. The board will consider the application in terms of its
impact on existing and proposed institutional training programs for
doctors of osteopathy and medicine at the student, internship and

residency training levels;

(V) , The special circumstances of health care

facilities with respect to the need for conserving energy;

fur(w) . The existence of a mechanism for
soliciting consumer input into the health care facility's decision-

making process; and
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(x) The accessibility of the project to the

medically underserved;

5 (¥) In the case of any propocsed new
institutional health service, and after consideraticon of the
appropriateness of the use of existing facilities providing

services similar to those being proposed, that;

(1) Superior alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

the development of such alternatives is not practicable;

(2) Existing facilities providing services
similar to those proposed are being used in an appropriate and

efficient manner;

(3} In the <c¢ase o¢f new <¢onstruction,
alternatives to new construction, such as modernization or sharing
arrangements, have been considered and have been implemented to the

maximum extent possible;

(&) Patients will experience serious
problems in obtaining care of the type proposed in the absence of

the proposed new service; and
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(3) In the case of a propoﬁal for the
addition o¢f beds for the provision of skilled nursing or
intermediate care services, the addition will be censlstent with
the plans of other agencies of the state responsible for the
provision and financing of long-term care facilities or services

including home health services.

12.2. If the board determines that a substantially
competitive market exists or may occur for a new institutional

health service, the board may give minimal consideration to review
criteria (b), +e, (d), +&F, (&), +=¥, (£), 5, (9), +B¥, (i),
&, (m), g+, (s), 4=y, (t) and 4u+ (w} of subsection 12.1 of this

rule that tends to compensate for‘the absence of market controls in

a noncompetitive market.

12,3, If the application is for a certificate of
need for a health maintenance organization or ambulatory care
facilities or health care facilities controlled directly or
indirectly by a health maintenance organization or a combination of
-health maintenance organizations, the board shall ccnsider only the
special needs and circumstances of health maintenance organization
or a group of organizations. These needs and circumstances witibe

gre limited to the following:

(a) The needs of enrclled members and reasonably

anticipated new members of the health maintenance organization for
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the health services proposed to be provided by the organization;

and

{b) The availability of the new health services
from nonhealth maintenance organization providers or other health
maintenance organizations in a reasonable and cost effective manner
which is consistent with the basic method of operation o©f the
health maintenance organization. In assessing the availability of
these health services from these providers, the ageney board shall

consider only whether the services from these providers:

(1) Would be available under a contract of

at least five (5) vears duration;

{2) Would ke available and conveniently
accessibkle through physicians and other health professionals

associated with the health maintenance organization;

(3) Would cest no more than if the services

were provided by the health maintenance organization; and

(4) Would be available iIn a manner which is

administratively feasible to the health maintenance organization.

12.4. The becard shall, in its ccnsideration of an

application, give significant consideration to criteria 4o+ (g} and
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{3+ (r) of subsection 12.1 of this rule. Where supply of a health
service is, or upon approval would be, within an acceptable range
of supply £for that service, the board may give significant
consideration to whether the applicant has suitably demonstrated
that approval of the application will, through the implementation
of improvements cor innovations in financing, reimbursement, service
delivery arrangements or other means, strengthen the effect of
competition on the service by creating incentives for the market to
respond to the guality of services delivered or prices charged, or
by placing the applicant at greater financial risk. Depending upon
the circumstances, such innovations may include prepayment provider
contracts with potential patients for the delivery of the service,
arrangements for more reliance upoﬁ private payment for services
where appropriate or provider-insurer risk contracts with clearly
established limits on prices or such a contract with effective

utilization ceontrols.

12.5. . The board may develop and utilize standards

relating to any review criteria which the board finds relevant and

appropriate.
§65-7-13 . stays and Extensions of Review Periods
13.1. At any time during the board's review of an

application, the board may grant the applicant's request that the

running of the review pericd be stayed. An application under
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review and stayed at the request of the applicant for a total
period exceeding one hundred eighty (180) days during any review

pericd shkall e is considered withdrawn, and the applicant must

file a new letter of intent and an application mustbeEited if the

appiicant desires to pursue the project. The board may not stay

Sstandard applications in batching categories (a) through (g) of
subsection 10.1 c¢f this rule mey-—not—be—stayed without the
agreement of all applicants with applications in those batching
categories that are in the same review cycle and batch as the

application for which the heid stay is requested.

13.2. Upon a finding by the beoard that it would not
be practicable to complete the review of an application within the
time provided by this rule, the board may extend the review process
for up to an additiconal thirty (30) days. If the review process is
extended for an application in one of batching categories (a)

through (g) of subsection 10.1 of this rule, then the board shall

similarly extend all applications within that batching category
that are in the same review cycle. shall-be-—similariy-oxtonded-

13.3. Situations which would make it impracticable
for the board to complete its review within the time provided by

this rule include, but are nct limited to the following:

(a) A project is of such a comprehensive nature

that to review it within the time provided by this rule would not
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do justice to the applicant or to the population which the proposed

project would serve;

(b) The board has requested  Aadditional

information has—been-reguested-from the applicant and the applicant

has failed to provide the informaticon to the board in the time

frame directed by the bocard; and

{c) Weather conditions or other natural disasters
have prevented the review process from taking place in a timely

manner.

13.4, If the board grants a stay or issues an
extension of the review period, it may also extend the file c¢losing
date. If the file clesing date has already passed when the stay is
imposed or the review is extended, the board may reopen the file

and reestablish the file closing date.

13.5. If a public hearing is rescheduled, a file
closing date is extended or reestablished, or a stay or extension
is placed on a review, the board shall notify all affected persons

of the reasons tkere for the action.
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§65-7-14 Decision

14.1. Except as provided later in this section, the
board shall issue a certificate of need only i1f it makes the

following written findings:

{a) That the propcsed new institutional health
service is needed; and,

(b} Wwith the  exception  of emergency
circumstances that pose a threat to the public health, that‘the naw
instituticnal health service 1s consistent with the State Health

EFlan. If the proposed new institutional health service is not

discussed in the State Health Plan, the board shall nct disapprove

the application skall-—ret—be—disappreoved—by—the-board solely for

that reason—; and

=¥ (c) That after considering the
appropriateness of the use of existing facilities preoviding

services similar to those being proposed, that:

(1) Superior alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

that the development of such alternatives is not practicable;
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(2) Existing facilities providing similar
services to those proposed are using those services in an

appropriate and efficient manner;

{3) In the case of new construction,
alternatives to new construction have been considered and have been
implemented to the maximum extent pessible, including mcdernization

and sharing arrangements;

{4) Patients will experience serious
problems in obtaining care of the type proposed in the absence of

the proposed new service;

(5) In the case of a proposal for the
addition of beds for the provision of skilled nursing or
intermediate care services, the addition will be consistent with
the plans of octher agencies of the state responsible for the
provision and financing of long-term care facilities or services

including home health services; and

(8) The project will be accessible to the

medically underserved.
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14.82. .. If _the board finds that the facility or

service with respect to which a capital expenditure is proposed by
the applicant is reguired to eliminate or prevent imminent safety
hazards as defined by federal, state or local fire, building or
life safety codes cor regulations, to comply with state licensuré
‘requirements, or to comply with accreditation or certification
standards, and that the obligation of the capital expenditure is
consistent with the State Health Plan, then the board shall approve
the application to the extent that the capital expenditures is
required to eliminate such hazards or meet such standards of

accreditation or certification.
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14.73. _ If the board disapproves a propesed new
institutional health service for its failure to meet the needs of
medically underserved populations, such a £inding shall be in

writing.

14.84. The final decision o¢f the board upon an
application or exemption shall be in the form of an approval, a
denial or an appreval with conditions. If the approval is with
conditicns, the board shall not impose upon the applicant a new
institutional health service not originally proposed by the
applicant. Theissuanceof The board may only issue a certificate

of need with conditions may—oniy—be—issued if the conditions

directly relate to the criteria found in the Act or any rule

promulgated by the board, and the board may not impose conditions

upon the operations of the applicant meyr—eot—be—impoesed for a

period exceeding three (3) years.

14.95. The board shall send its decision and-weitten
£indings—of—+the beard shall be——sent by certified mail to the

applicant and to any party. The board shall also make the decision

and—written—findingsshall alsobe available to other persons upon

request and on payment of the cost set cut in the fee schedule

adopted by the board. The board shall alsc publish ¥notice of the

decision shall—altseo—be—published in the Saturday Charleston

newspapers.
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14.3186. If the application is for an expedited review
pursuant to section 8 of this rule, or if the application falls
within batching category (h) of subsection 10.1 of this rule, the
board shall issue its final decision amnd—weitten—findings before

the sixty-fifth (65) day of the review cycle unless the review

period is extended pursuant to the provisions of section 13 of this

rule. s ,

14.1327. For the purposes of this rule, the date upon
which all parties receive notice of the board's decision shast
means the date upon which legal nctice of the decision appears in

the Saturday Charleston newspapers.

14.128. An applicant shall not refile Aany

application for a new institutional health service for which a
certificate of need has been denied by the board maynetberefiled

for a period of one year.

§65-7-15 , Exemptions From Certificate Cf Need Program

15.1. Except for the acgquisition of major medical
equipment which costs in excess of three hundred thousand dollars,
the following projects shall are not be subject to supervision,

regulatién or control by the koard.
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(a) Any private office practice of one or more
health professionals licensed pursuant to the provisions of Chapter
30 of the W. Va. Code. This exemption does not exempt from review
the acquisition, offering or development cof one or more health
services, including ambulatory surgical facilities or centers,
lithotripsy, magnetic rescnance imaging, radiation therapy by one

or more health professionals and as further defined in =zules

promutgated by the beard 63 C.85.R. 17. _ o

(b} Any dispensary or first-aid station located
within a business or industrial establishment and maintained solely
for the use of employees. The facility may not contain inpatient
or resident beds for patients or employees who generally remain in

the facility for more than twenty-four hours.

{c) Any establishment, such as motels, hotels and
boarding houses, which provide medical, nursing personnel and

health related services.

(d) The remedial care or treatment of residents
or patients in any home cor institution conducted only for those who
rely solely upon treatment by prayer or spiritual means in
accordance with the creed 6r tenets of any recognized church or

religious denomination.
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153.2. A certificate o¢f need shall is not be
required for the offering cof an inpatient institutional health
service, the acguisition of major medical equipment for the
provision of an inpatient instituticonal health service, or the
obligation of a capital expenditure for the provisions of an
inpatient institutional health service by the following if, with
respect to such cffering, acguisition cor chligation the board has
granted an exemption. The board shall grant an exemption if it
determines that the applicable regquirements of this section are met
or will be met on the date the proposed activity for which an

exemption 1s requested will be undertaken.

{a} A health maintenance organization or a

combination of health maintenance organizations if:

(1) The organization or combkination of
organizations has, in the service area of the organization or the
service areas of the combined organizations, an enrcollment of at

least fifty thousand individuals;

{2) The facility in which the service will
be provided is or will be geographically located so that the

service will be reasonably accessible to the enrolled individuals;

and
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(3) At least seventy-five percent of the
patients who can reasonably be expected to receive the
institutional health service will be individuals enrolled with the.

crganization or group of organizations.

(b) A health care facility if:

(1) The facility primarily provides or will

provide inpatient health services;

(2} The facility is or will be controlled,
either directly or indirectly, by a health maintenance organization
or group of health maintenance organizations which has, in the
service area of the organization or service areas of the combined
organizations, an enrollment of at least fifty thousand

individuals;

(3) The facility is or will be
gecgraphically located so that the service will Dbe reasonablf

accessible to the enrolled indiwviduals; and

(4) At least seventy-five percent of the
patients who <can reasconably be expected to receive the
institutional health service will be individuals enrolled with the

organization or group of organizations.
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(c) A health care facility, or portion therecof,

if:

(1) The facility is or will be leased by a
health maintenance organization or group of health maintenance
organizations which has, in the service area of the organization or
service areas of the combined organizations, an enrcllment of at
least fifty thousand individuals and at least fifteen years remain

in the term ¢f the lease;

(Z2) The faciliity is or will be
geographically located so that the service will be reasconably

accéssible to the enrolled individuals; and

(3) At least seventy-five percent of the
patients who can reasonably be expected to receive the new
institutional health service will be individuals enrolled with the

organization or group of organizations.

15.3. A health maintenance organization,
combination of health maintenance organizations or other health
care facility shall is not ke exempt from obtaining a certificate

of need unless:

(a) It has submitted to the board, at such time

as the board may prescribe, an application for the exemption;
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(b) The application c¢ontains such information
respecting the corganizaticn, combination of organizations,
facility, proposed offering, acquisition or obligation as the becard
may require to determine whether the organization or combination of

organizations meets the reguirements of subsection 15.2 of this

rule or that the facility meets or will meet the regquirements; and
{c) The application is approved by the board.

15.4. No health care facility, part thereof, or
medical equipment for which an exemption has been granted under

subsections 1615.2 and +615.3 may be sold cr leased unless:

(a) The board issues a certificate of need

approving £he its sale, lease, acgquisition or use; or

(D) The beoard determines, upon proper
application, that the entity tc which the facility or equipment is

prepesed to be sold or leased is:

(1) A health maintenance crganization oxr a
combination of health maintenance crganizations with an enrocllment
of at least fifty thousand individuals and, with respect to the
facility or equipment to be acguired or leased, the entity meets
the accessibility and patient enrcllment reguirements of

subsections +615.2(a) (2) and (3) of this rule; or
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(2) A health care facility which meets the
inpatient, enrcllment and accessibility requirements of subsections
+515.2(b) (1), (2) and (3) of this rule and, with respect to its
patients, meets the enrcllment requirements of subsecticn

15.2(b) (4).

15.5. A contreolling interest in a health care
facility, or part thereof, in medical equipment, or in a lease of

such facility or equipment for which the board has granted an

exemption hasbeen—granted pursuant to section 15 of this rule, may

not be acquired unless:

(a) The board issues a certificate o¢f need

approving the acquisition or use; or

(b) The board determines, upon proper
application, that the entity acgqguiring interest in the facility,

equipment or lease is:

(1) A health maintenance organization or a
combination of health maintenance grganizations with an enrollment
of at least fifty thousand individuals and, with respect to the
facility, equipment or lease for which a controlling interest is to
be acguired, the entity meets the accessibility and patient
enrollment requirements of subsections +6£15.2(2)(2) and (3) of this

rule; or
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(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
1+615.2(b){(1), (2) and (3) of this rule and, with respect to its
patients, meets the enrollment requirements of subsection

15.2(b) (4).

15.6. Only the lessee which originally received an

—health care facil ity granted on exemption pursuant to subsecticn

15.2(c) of this rule may anet-be used a health care facility by any

unless:

(a) The board 1issues a certificate of need

approving the acquisition or lease of the facility exr—ltease; or

{b) The board determines, upon proper

application, that the entity acquiring the facility or .lease is:

(1) A health maintenance organization or a
combination of health maintenance organizations with an enrolliment
of at 'least fifty thousand individuals and, with respect to the
facility to be acquired, the entity meets the accessibility and
patient enrcllment requirements of subsections 3£15.2(a)(2) and (3)

of this rule; or
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(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
1615.2(b)(1), (2} and (3) of this rule and, with respect to its
patients, meets the enrollment regquirements of subsection

15.2(b) (4).

15.7. Health maintenance organizations or
ambulatory care facilities or health care faciiities controlled
directly or indirectly by a health maintenance organization or
combination ¢f health maintenance organizations must obtain a
certificate cof need only if offering inpatient institutional health
services, acquiring major medical equipment, or obligating capital
expenditures for the offering of inpatient institutional health
services. A certificate of need is required only for those
offerings, acquisitions or obligations not exempt from such

requirement pursuant to §tésubsection 15.2 of this rule.

15.8. The board shall grant or deny an application

for exemption filed pursuant to subsection 15.3 of this rule withiﬁ
‘forty—five (45) days of the receipt of all information requested by
the board. Failure to provide all information reguested by the
board within the period of time designated by the board shall

result in the summary denial of the application.

15.9. A health care facility shadd—be is exempt

from the certificate of need requirements for the acquisition of
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major medical equipment to be used soleiy for fesearch, the
addition of health services to be offered solely for research, or
the obligation of a capital expenditure to be made solely for
research, 1if the facility notifies the board in writing of its
intent and the use to be made of the medical egquipment, health
service or capital expenditure, and the becard deces not find, within
sixty (60) days after it receives the notice, that the acquisition,

offering or obligation will:

(a) Affect the charges of the facility for the
provision of medical or other patient care services other than the

services which are included in the research;

{b) Result in a substantial change to the bked

capacity of the facility; or

(c) Result in a substantial change to the health

services of the facility.

For the purposes of this section, the phrase "solely for
research" also includes patient care provided on an occasional and

irregular basis and not as part of a research program.

15.10. If major medical equipment 1is acquired, a
health service is offered, or a capital expenditure is obligated

solely for research, and a certificate of need is not required for
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the acquisition, offering or obligation, then the equipment,
service or facility so acquired may not be used for ancther purpose
unless the board issues a certificate of need appreving the

different use or purpose.

15.11. The beoard may exempt from certificate of need
review the addition of the following health services not associated
with a capital expenditure and which have projected annual
operating costs less than the expenditure minimum: chemical
dependency beds or units, ICU/CCU beds, birthing centers, obstetric
units, emergency rooms, discrete psychiatric units, pediatric beds
or units, home health services, hospice services and computed
tomegraphy (CT) services. The board shall determine whether the
proposed health service 1s likely to be substantially expanded
during the next five (5) yvears without being subject to certificate
of need review and, LIf such expansion is likely, whether the
expansion is consistent with the state health plan. The board'may

grant an exemption if:

(2) The addition of the propocsed health service
is not associated with a capital expenditure and is projected to
entail annual operating costs less than the expenditure minimum for

annual operating costs; and

{b) The application for the addition of the

health service is consistent with the State Health Plan.
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15.12. If a health service granted an exemption

pursuant to subsection 15.11 of this rule does not exceed the
expenditure minimum for annual operating costs for a period of five
(5) yvears after the service is undertaken, it shall-met-be is not

subject to future certificate of need review.

15.13. The board may exempt from certificate of need
review the obligation cof a capital expenditure to acquire, either
by purchase or under lease or comparable arrangement, an existing
health care facility with a fair market value less than seven-

hundred fifty thousand dollars ($750,000.00) if:

(a) The board finds, within thirty (30)days
of the date it receives a notice reguired by subsection (b) of this
section, that the services or bed capacity of the facility will not

be changed by reason of the acquisition; and

(b) Before the person enters into a
contractual arrangement to acguire an existing health care
facility, whether or not contingent upon the receipt of an
exemption, a notification of such intent is sent to the board in
writing at least thirty (30) days before contractual arrangements
are entered into to acquire the facility, which notifies the board
of the services to be coffered in the facility and its bed capacity;

and
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{c) The beoard finds that the acquisition is
financially feasible and that the applicant has adequate resources

to ensure the viability of the project.

15.14. No person shall enter into a contractual
arrangement to acquire an existing health care facility, whether or
not contingent upon the receipt of an exemption, without first
providing written notice to the board as required by section 15.123

cf this rule.

15.15. The board may exempt from certificate of need
review the acguisition of major medical equipment which will not be
owned by or located in a health care facility if the propcsed use
of the equipmenﬁ is to provide temporary services to hospital

inpatients under the following circumstances:

{a) In the event of a tempcrary emergency that

poses a threat to the public health;

(b) If an inpatient is in imminent danger of
death or permanent injury and the propocsed eguipment could, on a

temporary basis, aid in the reducticon of the danger; or

(c) If the hospital to be served by the equipment
on a temporary basis has been denied a certificate of need for the

same or similar equipment as that proposed, and to transport the
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inpatient to another facility with eguipment similar teo that
proposed would present a greater risk to the patient than the risk

of providing the service by use of the proposed equipment.

15,16, All health care facilities or persons granted
an exemption from certificate of need review shall report the
progress toward completion of the exempt project to the board not
less than forty-five (45) days prior to the one year anniversary
date of the exemption or at such other time as the board may
reguire in writing. Any failure toc report the progress of the
exempted project when reguired to do so, or to report a substantial
change in the scope of the exempted project, shaill-be is sufficient
cause for the board to withdraw the exemption or determine that
there has been a substantial change to the project requiring
certificate of need review. If the board withdraws a previously
granted exemption, the health care facility must obtain a

certificate of need before proceeding with the project.

§65-7-16 Exemption Review Procedure

16.1. i Any person seeking an exemption pursuant to
sections—316+3+1 o 1613 15 of this rule or pursuant to rules
promulgated by the board must file with the board a letter of
intent to do so at least fifteen (15) days before the submission of

a formal reguest for exemption. The letter of intent shall contain
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sufficient information to advise the board of the néture of the

exemption sought and outline the grounds for such exemption.

16.2, Upcn receipt of the letter of intent, the
board shall pubklish a notice ef—sueh—zeceipt in the Saturday
Charleston newspapers and the State Register. The notice shall

identify the legal entity seeking an exemption, and the grounds

alteged—foxr—such type of exemption regquested and a description of
the proposal. The notice shall also state the rights of affected

parties to a hearing.

16.3. - The applicant must file #Aan exemption

application must—be—£filed with the board no sooner than the
fifteenth day or later than the thirtieth day following the filing

of a letter of intent. The chief executive officer and the person

or persons who prepared the application shall e=ach sign a

verification and attach it to the application. Upon receipt of the

application, the board shalli-—heve has fifteen (15) days in which to
determine whether or not the application is complete. ‘If the
application is not complete, the board may request additional
information. Upon receipt of the additiconal information, the board
shall-have has fifteen (15) days to determine if the application is

complete.

16.4. : Upon determining that the application is

complete, and after the date has passed in which an affected person
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Saturday Charleston newspapers and the State Register. The notice
shall identify the legal entity seeking the exemption, and the

grounds—alleged—Ffer—the type of exemption requested and describe

the proposal. If a hearing has been requested, the notice shall

also state the time, date and place of hearing.

16.5. If noc hearing has been requested by an
affected party, the board shall render its decision on the
exemption regquest within ten (10) days of the publication required

by subsection 16.4.

16.6. If a hearing has been reguested by an
affected party, the board shall hold a hearing within thirty (30)
days of the reguest unless the board sets a later date upon a
showing of good cause—therefsr. At the conclusion of the hearing,
the parties may submit proposed findings of fact and conclusions of
law or legal briefs within five (5) days of the receipt of the

transcript and the board may extend this reriod may—be—extended

only with the consent of the applicant. The board shall then hawe
has ten (10) dayvs from the receipt of these items, or the closure
of the record.if these items are not tendered, to render its

written decision.

16.7. The board may conduct a prehearing conference
in accordance with Rule 16 of the West Virginia Rule's of Civil

Procedure. If an order is first obtalined from the board or a
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hearing examiner appointed by the bcard, the parties may engage in
discovery as provided by the West Virginia Rules of Civil
Procedure. The scope of any discovery permitted by this section

shall be is limited to relevant and admissible evidence.

16.8 Only an affected party may reguest a hearing

and the affected party must file the reguest, in writing, with the

board within ten (10) days of the publication of the notice in the

Charleston Saturdav newspapers as described in subsection 16.2 of

this rule.

§65-7-17 Reconsideration of Final Board Decision

i17.1. : Any person may regquest, in writing, a public
hearing for the purposes of reconsideration of a decision rendered
by the board on a certificate of need application. If the request

for reconsideration establishes good. cause for reconsideration,

then the board shall grant a public hearing—shall be—granted.

17.2. ) A reqguest for a reconsideration hearing shald

bedeemed is considered to have shown good cause if, in a detailed

statement, it:

(a) Presents significant, relevant

information not = previously considered by the board, and
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demonstrates that with reascnable diligence the information ccould

not have been presented before the board made its decision;

(b) Demonstrates that there have been
significant changes in factors or circumstances relied upon by the

becard in reaching its decisicn;

{c) Demonstrates that the board has
materially failed to follow its adopted procedures in reaching its

decision; or

(d) Provides such other bases for a public

hearing as the board determines constitutes good cause.

17.3. The board must receive & a request Zfor

reconsideration must—be—receivedby—the-hoard within thirty (30)

days after the date upon which all parties received notice of the

board's decision. A request for reconsideration shall stay the
running of the appeal period until a decision is rendered upon the

reconsideration.

17.4. The board or its designee shall hold Aany

hearing upon a reguest for reconsideration ssatl-be—held within
thirty (30) days of the board's receipt of the request. The board

may extend Pthis time period maybe—extended for good cause.
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17.5. The board shall send Nnotification of a

reconsideration hearing shall—be—sents, pricr to the date of the
hearing, to the person requesting the hearing, the applicant

proposing the new institutional health service and to any other

person upon request.

17.6. ' The bocard shall hold Ethe public

reconsideration hearing shall-be-held in accordance with the public

hearing requirements of this rule.

17.7. The board shall issue its written findings
which state the basis of its decision upon the request for
reconsideration within forty-five (45) days after the conclusion of

the hearing. The board may extend this time period for good cause.

17.8. The decision of the board after a
reconsideration hearing shall-peeensidered is the final decision
of the board subject to appeal pursuant to the provisions of

section 18 of this rule.

17.9. ) The board shall deny & a request for

reconsideration which does not establish goocd cause—shall—be

denied,
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§65-7-18 Appeal of Certificate of Need Decision

18.1. £The State Tax Department's Office of

Hearings and Appeals shall review #A-a final decision of the board

relating to the issuance, denial or withdrawal of a certificate of
need shall, upon request by an affected person—bereviewed-by. A
reguest—for review must—be received by £The Office of Hearings and

Appeals must receive a request for review within thirty (30) days

after the date upcn which all parties received notice of the

board's decision.

18.2. Affected perscns must address or deliver
Rrequests for a review hearing musti—be—addressed-ez—delivered to:

Chief Hearing Examiner, Office of Hearings and Appeals, State Tax

Cepartment, 1001 Lee Street, Charleston, Wwest Virginia 25301.

Affected persons must also address or deliver & a copy of the

request must—alse be addressed or-delivered to the board.

18.3. - To the extent not inconsistent with section
10 of the Act, for the purpose cf administrative review of the
board's decision, the Office of Hearings and Appeals shall conduct
its proceedings in conformance with the West Virginia Rules of
Civil Procedure and the Local Rules for the Circuit Court of
Kanawha County, and its review of appeals in accordance with the

provisions governing the judicial review of contested
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administrative cases in W. Va. Code §29A-5-4, notwithstanding the

excepticons contained in Code §29A-5-4.

18.4. The board and the 0Office c¢f Hearings and
Appeals may stay the effect of the board's decision pending its
review. Such a stay must be in writing and at the request of the
person appealing the board's decision or the applicant seeking a

certificate of need.

18.5. The person requesting a review of the board's
decision shall, as part of the reguest, include an assignment of

errors.

18.6. If a person regquesting the review of the

board's decision fails to appear at the date, time and place of the

hearing, the zewvwiew Cffice of Hearings and Appeals shall, unless

good cause be shown, be dismissed the request for review.

18.7. The Office of Hearings and Appeals shall send

its Zke written findings eé?%he—9ééiee—eé—Hea;é&g&—aaé—Agpe&és

shaii-be—sert to the person who requested the review, the person

proposing the new institutional health service and the bcard. The
board shall make copies of the decisicn available to others upon

reguest.
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18.58 8. If the Office of Hearings and Appeals remands

the matier to the board, the remand crder may establish a date by

which the bcard must complete further action shail be—completed-by
the—board. The order shall alse state whether any findings or

rulings of the board have been reversed or revised.

18.+% S. _ The Office of Hearings and Appeals may grant
a continuance of a hearing or hold a rehearing of a review request.
If a request for a general continuénce is reguested, and neither
the person requesting the review or the applicant seeking the
certificate of need for a new institutional service object, the
Office of Hearings and Appeals may grant the request for a general
continuance. If the continuance continues for more than one (1)

year, the review shall-be-considered is withdrawn with prejudice.

§65-7-19 Judicial Review

19.1. Any final decision of the Office of Hearings
and Appeals granting, denying or withdrawing & certificate of need
or exemption skall-be is appealable to the Circuit Court of Kanawha
County or to the circuit court of the county in which the

petitioner or any of the petitioners reside or do business. The
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appellant shall file an appeal shali-be filed within thirty (30)

days after the date upon which all parties receive notice of the

decision of the Office of Hearings and Appeals.

19.2. Any party adversely affected by the Cffice of
Hearings and Appeals review shall have has standing to file an
appeal. For the purposes of this section, a "person adversely
affected by the review" means the board, any perscn who meets the
definition of "affected person” under section 2 of the Act, and any

person wheo participated in the proceeding before the board.

19.3. For the purposes of this section, no decision

of the board shall be-deemed 1s considered final until it is

reviewed by the dffice of Hearings and Appeals pursuant to section
18 of this rule or until the time for such an appeal has elapsed.
No circuit court shall hawe has jurisdiction to congider a decision
of the board if the petitioner has failed to file a reguest for
review with the 0Office of Eearings and Appeals within the time
permitted under section 18 of this rule, or, if a recuest for
review was filed, the person reguesting the review has failed to

pursue the review and The Office of Hearings and Appeals i+ has

been dismissed the request for review with prejudice.
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§65~-7-20 Progress Reports/Extension ¢f Certificate of
Need
20.1. Any person holding a certificate of need or

who has been granted an exemption snder—sesction—lé——ef—this—rule
shall submit to the board, in writing, a report on the progress
being made toward completion of the approved project according to
the timetable contained in the application. The progress report

must be—verified—under—sath--contain a verification signed by the
Chief Executive Qfficer and shald—be must be submitted at least

forty-five (45) days prior to the expiration of the certificate of
need or exemption, or at such other time as directed by the board.

The report shall include, at a minimum, the following:

{a) The current status of the project in relation

to the timetable in the application;

{b) The projected date of completion;

(c) The cause or causes cf any delays
encountered;

(d) Changes In the project, including any

proposed changes for which a request is made £for the board to
determine whether the proposed change 1s reviewable as a

substantial change or that an exemption previously granted undexr
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seetion—l6—of—fthis—rule should be withdrawn and the applicant
required to obtain a certificate of need for failure to meet the

requirements of the exemption;

{e) The projected total cost; and
(£) Compliance with any conditions of
certificaticn.
2G.2. Any person holding a certificate of need or

exemption under—section—t6of this =ule shall submit any additicnal

information regquested by the boaxd.

20.3. The creaticon of shelled in space shaiz not be

considered completion of the project unless explicitly prowided—for

permitted in the board's decision granting the certificate of need.

20.4. The board may ncot impcse Nnew conditions

which are unrelated to the representations made by the applicant.

may—not—be—imposed by theboard. at-—the time ocf—reocestification

20.5. : Any failure to submit a complete and timely
progress report shali—be 1s sufficient grounds for the board to
determine that any future certificate of need application was is
not complete or for the board to refuse to approve any increase in

rates.
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20.6. The applicant shall incur &an obkligation for

a capital expenditure assocociated with an approved project or
exemption usnder sestion—16of fthis rule shall be incurred within
twelve (12) months of issuance of the certificate of need or
exemption unless the board has approved a timetable for the
obligaticn of a series of obligations for capital expenditures for
discrete components to be incurred over a period longer than twelve
{12) months, If the board has approved a timetable for the
obligation of a series ¢f cocbligations for capital expenditures for
discrete components to be incurred over a period longer than twelve

(12) months, the applicant must incur the obligation for the first

component must-—-be—incurred within twelve (12) months after the

issuance of the certificate of need or exemption.

20.7. Upon good cause shown, the becard may extend
the duration of a certificate of need or exemption for up to six
(6) months. If the obligation regquired to be incurred by
subsection 20.6 of this rule is not incurred within eighteen (18)
months of the issuance of the certificate of need or exemption, the

certificate or exemption shaidd automatically expires.

20.8. If the obligation required to be incurred by

subsection 20.6 of this rule is incurred within the prescribed time

period, the applicant may reguest a renewal cof the certificate of

need in order to complete the project.
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20.88. If a renewal review is underway, the board

shall automatically extend the o©ld certificate of need shall

avtomatically—be—extended until the completion o©f the renewal

review.

20.10. The board may grant a renewal of the

certificate of need for time periods that are determined

appropriate.

20.811. If a request for renewal of a certificate of
need 1s not made before its expiration, the certificate skali
automatically expires. For gpod cause shown, the board may waive
the effect of this subsection and permit the extension of the

certificate of need during & the renewal review period.

§65-7-21 , Substantial Changes tc Prcocject After Issuance

of Certificate of Need

21.1. " In determining whether changes proposed to an
approved prbject for which a certificate of need or exemption has
been issued +s are substantial, the board shall consider the _

following shaltl—be—considered by theboard as prima facie evidence

of a substantial change.

(a) A change in the leocation of the approved

project which reduces the accessibility of patients who otherwise
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have no alternative to the services reasonably available or the

change in location would adversely affect or impact an existing

health care facility;

(b) A change in the service area of the approved

project;

(c) A change in the location ¢f the approved .

project to a county that was not significantly impacted by the

proposal when it was originally approved;

(d) An addition in the number of beds or a change

in the types c¢f beds;

(e) The acquisition of major medical equipment
not described in the application as part of the project or a
capital expenditure for major medical equipment in excess of ten

percent (10%) over the approved capital expenditure for medical

eguipment;
(L) The addition of health services;

{g) The An increase or decrease in square footage
in excess of 10% of the originally approved footage or 1,000 square

feet, whichever is greater; and
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(h) An unapproved capital expenditure, or an
increase in the approved capital expenditure which is in excess of
the expenditure minimum or in excess of 20% of the originally

approved capital expenditure, whichever is less.

21.2. Ne An applicant shall not make a proposed

substantial change to a previcusly approved project may—be

undertaken by—anappiicant until the board has made a determination
of the need for review has—been—made-by—the—-board. The board will

issue its decision con whether a new certificate of need review is

required. The board shall issue its decision within {a) fifteen
(15) days of its receipt of the reguest from the applicanit, or (b)
if additional information is requested by the beoard, within fifteen

(15) days of its receipt of the additional information.

21.3. Any failure to inform the board cf a proposed
substantial change to a previously approved project may result in

the board withdrawating of the certificate of need.

§65-7-22 ) Transferability

22.1. A certificate of need is nontransferable. A
transfer includes the sale, lease, transfer of stock or partnership
shares, or other comparable arrangement which has the effect of

transferring the control of the owner of the certificate of need.
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22.2, If the board finds that a certificate of need

has been transferred, the beoard shall withdraw the certificate

shall be withdrawsn,
§65-7-23 Substantial Compliance Review _
23.1. The beard shall conduct a substantial

compliance review of all new institutional health services for

which it has issued a certificate of need has—been—issued or for

which it has granted an exemption hasbeen grantedunder-section16
of—thic rule, No later than forty-five (45) days prior to

licensure or the undertaking ‘of the activity for which a
certificate of need was issued or an exemption granted sndesr
section—i6—-of this—rule, the applicant shall request, in writing,
that the board .undertake a substantial compliance review. The

request must contain a verification signed be—wverified—under—ecath

by the Chief Executive Officer.

23.2. The board shall issue 'its findings as to
substantial compliance within forty-five (45) days of its receipt
of a request for such review. If the board finds that the project
is not in substantial compliance with its certificate of need or
exemption, the board may withdraw the certificate or exemption may

be—wi-thdrawn-by—the-beaxd and the board may direct that any license

to operate the new service be revoked or denied, or the board may

IS
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impose appropriate fines and/or seek an injunction against the use

or operation of the new service.

23.3. If the board determines that it would be
impracticable for the applicant to prepare and submit final cost
figures for the project prior to the time the project is ready to
be licensed or ready to undertake the activity for which a

certificate of need was issued, the board may issue a conditicnal

notice of substantial compliance, authorizing the licensure or the

undertaking of the activity,—which isconditicnai, for up to twelve

{12) months. The applicant must prepare and submit documented

final cost figures within the time designated by the board when

issuwing in its notice of substantial compliance. Failure to submit

the final cost figures within the time designated by the board may

result in the withdrawal of the certificate of need by the board.

The board may impose apprcpriate fines and seek an injunction

against the further use or operation of the new service.

$65-7-24 Withdrawal of Certificate of Need

24.1. . The board may withdraw A a certificate of

need may be withdrawn by the board for any of the following

reasons:

(a) Insufficient progress in meeting the

timetable specified in the approved application for the certificate
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and for not making a good faith effort to meet it in developing the

project;

(b) Noncompliance with any conditions of
certification;

{c) A substantial change In an approved new

institutional health service for which change the bcard has not

issued a certificate of need Zas—nsost -been-issued;

(d) A material misrepresentation by an appilicant -

upon which the board relied in making its decision; or

(e) Other reasons contained in the Act or this

rule.

24.2. After the commencement of a hearing on the
board's proposal to withdraw a certificate of need, and before a
final decision is issued, there may be no ex parte ccntacts between
;he holder 6f the certificate, any person acting on behaif of the
holder, or any person 1in favor of or in opposition to the
withdrawal of the certificate and any member of the board or its

staff or agents who exercise responsibility respecting the

withdrawal of the certificate.
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24.3. In the case of a proposed withdrawal cof a
certificate, the board shall follow the notificaticn of review
provisions, the public hearing provisions, the notification of the
status of review and finding provisicns, the annual report
provisions, the reconsideration provisions, the conditional
decision provisions and the notification ¢f decision and findings

provisions of the Act and this rule.

24.4. An applicant may appeal of the withdrawal of

a certificate of need shall -be-made pursuant to section 18 of this

rule.
§65-7-25 ) Declaratory Judgement Ruling or Ruling of
NerrReviewability
25.1. A health care facility, health care provider

or health maintenance organization regulated by the Act, or any
person planning to acguire, offer or develop any new institutional
health service may apply to the board for a declaratory ruling on

any matter regulated by the Act or any rule promulgated thereunder.

25.2. Any perscn acguiring, offering or developing
an institutional health service may apply to the board for a ruling

regarding reviewability of the proposed institutional health

service,
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25.3. Any Persons who reguest £or a declaratory

ruling or a ruling regarding reviewability shall be-—made make the
reguest in writing. They shall address the request shaili—be
addressed to: Director—of—Certificateof Need Chairman, West

Virginia Health Care Cost Review Authority, 100 Dee Drive, Suite
201, Charleston, West Virginia 25311. The reguest must be—wverified

snder—eath ccontain a verification signed by the Chief Executive

Officer.

25.4. Upon receipt of a request for declaratory
ruling or a ruling regarding reviewability, the board shall issue
its ruling within sixty (60) days of its receipt of the request.

The board shall serve Fthe ruling shall-be se=ved upon the person

requesting the ruling and shall be—made make the ruling availlable

to any other person upcon request and on payment of the cost set out

in the fee schedule adeopted by the board.

25.5. The board shall publish notice of its
declaratory ruling or ruling regarding reviewability in the

Saturday Charleston newspapers and the State Register.

25.6. Any affected perscon may, within ten (10) days

of the published notice, request a reconsideration cf the board's

ruling regarding reviewability. The affected person shall make the
request for reconsideration shall-be in writing and mus$y shall set

forth with particularity the reasons for the request. The effected

86




person shall address the reguest shall be addressed to: General

Counsel, West Virginia Health Care Cost Review Authority, 100 Dee

Drive, Suite 201, Charlestcn, West Virginia 25311.

25.7. Upon receipt cf a regquest for

reconsideration, the board shall, within ten-{363 thirty (30) days,

determine whether the request will be granted. If the board
determines—that grants the request should begrantedy it shall alse
determine whether sufficient grcunds hrave—been are established to
hold a public hearing or whether the reconsideration shall—be is
upon the record and any written matters submitted to the beard
pursuant to the regquirements of §H§section 25.10 of this rule. The

board shall serve Nnotice of whe—beazdls its decision regarding

reconsideration shall be served upon ke all affected persons.

25.8. The board's determination em ¢f whether to

hold a ke reconsideratien—shall be by public hearing or to

consider the regquest upon the record and other written matters

submitted pursuant to section 25.10 shali—be is final and

nonreviewable,

25.9. I£f the board determines—that—reconsideration
witi—be—granted, The board shall publish notice of said 1its
decision regarding reconsideration shall—be—published 1in the
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Saturday Charleston newspapers and the State Register. The notice
shall identify the person or entity regquesting the ruling, the
nature of the original ruling, and the date, time and place ocf a
pubklic hearing on the matter if one is to be heldr—andifnetr—then
! i ] nio 4y e : : . £ i led srit]

fhe-boaxd.

25.10. If the board determines that a review shall
be upon the record, it shall establish a schedule for the
submission of written matters. Any affected person may submit
written—testimenyr proposed findings of fact and conclusions of law
and/or legal briefs within the time established by the board,-bu%
1 s amlichod chall - 1 l 20—
after the publigation reguired-by-section 250, The board must
issue a & final ruling by the beard must be issued on or before the
forty-fifth day after the publication—reguired—by—seection 259

submission of all written matters.

25.11. If the board determines that it should hold

a hearing should-pe-held—upon Oon the request for reconsideration,
i+t the hearing shall be held within thirty (3C) days of the

publication reguired by subsection 25.9 unless the board, for good

cause shown, sets a later date.

25,12, The board may conduct a prehearing conference

in accordance with Rule 16 cf the West Virginla Rules of Civil
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Procedure, If an order 1is first obtained from the board or a
hearing examiner appointed by the board, the parties may engage in
discovery as provided by the West Virginia Rules of Civil

Procedure. The scope of any discovery shalli—-be is limited to

relevant and admissible evidence.

25.13. At the conclusion of any hearing, the parties

may shall submit proposed findings of fact and conclusions of law

or legal briefs within—five—{5+—days—of +thereceipt-—of—the

roviewabilifty if required by the board. The board shall-—thenhave

has £iftecen—{15) forty-five (43) days from the receipt of those

items or the closure of the record if those items are not tendered

to make its determination in writing.

§65-7-26 Public Access To Information

The board shall make available for public inspection and
examination all applications filed with the board and all other
pertinent written materials filed with the board and essential to

its review process. The board shall make &copies of any such

applications or documents shailli-—be—made available to the public
upon request. The board may charge its reasonable and customary

fees for making such copies.
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§65-7-27 Applicability

The board shall consider Aany application for which a review

cycle has been established prior to the effective date of.this rule
shall be-considered under the rules in effect at the time the

review cycle was established. .

§65-7-28 Severability

If any section or provision of these regulations is declared
unconstitutional or void by any court of competent jurisdiction or
the applicability thereof to any person or circumstance is held
invalid, the conétitutionality or validity of the remainder of the
regulations and the applicability thereof to other persons and
circumstances skall net-—be is not affected thereby, and to this
end, the sections and provisions of these regulations are declared

to—Ba severable.
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Senstor William R. Wooton, Co-Chairman

WEST VIRGINIA LEGISLATURE
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Room K-152, State Capitsl
Charlegton, West Yirginia 25305
(3047 340-3288

Debra A. Graham, Counsel

Michael KeThomas, Associate Counsel
Marie Xickerson, Adnr. Assistant

Delegate BDavid Grudb, Ce-Chairman

NCTICE

CF ACTION TARKEN BY LEGISTATIVE RUTE-~MAKING REVIEW COMMITTEE

Qctober 2, 1991
TO: Ken Hechler, Secretary of State, State Register = =
e R
oIk
TO: Mr. Larry C. Fizer, Chairman =5 =
Health Care Cost Review Authority =5 = -
100 Dee Drive, Suite 201 T ¢ =
Charleston, WV 25311 == o
e =z % ]
FROM: Legislative Rule-Making Review Committee =
L =i o
=
~

PROFOSED RULE:

Certificate of Need

The Legislative Rule-Making Review Committee recommends that the West

Virginia Legislature:

1.

S.

Authcorize the agency to promulgate the Legislative Rule

{(a) as originally filed
{b) as modified by the agency

Authorize the agency to promulgate part of the Legislative
a statement of reasons for such recommendation is

rule;
attached, i

Authorize the agency to pfomulgate the Legislative rule
amendments and a statement of

with certain amendments;
reasons for such recommendation is attached.
Authorize the agency to promulgate the Legislative rule.

as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Ccdes 22%2-3-11(c), this noctice has been filed in the State

Register and with the agency propesing the rule.

Marianne K. Stonestreet

cCl
General Counsel




~ WEST VIRGINIA LEGISLATURE
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Room M-152, State Capitol
Charlesten, West Yirginia 25305
(304) 340-3286
Debra A, Graham, Counsel
Michael MeThomas, Asseciate Counsel
Marie Nickerson, Admr. Assistant

Senstor William R, Wootsn, Co-Chairman
Delegate David Grubb, Co-Chairman

NOTICE OF ACTICN TAKEN BY LEGISIATIVE RULE-MAKTING REVIEW COMMITTEE

Qctober 2, 1991 -

State Register

TO: Ken Hechler, Secretary of State,
TO: Mr. Larry C. Fizer, Chairman

Health Care Cost Review Authcrity

100 Dee Drive, Suite 201

Charleston, WV 25311
FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Certificate of Need

BEUETE
Sl 41 3019
e - 9 {661

/

3y

I

By

4374

Y18
Hl‘ﬂf‘.':.' i

1
I

The ILegislative Rule-Making Review Ccmmittee recommends that the West

Virginia Legislature:

Authorize the agency to promulgate the Legislative Rule

as originally filed

1.
(2) .
as modified by the agency

()

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is

attached.

with certain amendments;
reasons for such recommendation is attached.

4,
as modified with certain amendments;

5. Recommends that the rule be withdrawn; a statement of
reasons for such reccmmendation is attached.

Pursuant to Code 28A-3-11(c),
Register and with the agency propesing the rule.

Marianne K. Stonestreet

cc:
General Counsel

Autheorize the agency to pfomulgate the Legislative rule
amendments and a statement of

Authorize the agency to promulgate the Legislative rule.
amendments and a

statement of reasons for such recommendaticn is attached.

this notice has been filed in the State




