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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Certificate of Need Rule

Type of Rule: X Lagisiative

interpretive

—— Procedural

AgencyHealth Care fost Review Authoritiaddress 100 Dee Drive, Suite 201

Charleston, West Virginia 25311

1. Effect of Proposed Rule

ANNUAL
Imcrease Decrsase

FISCAL YEAR

Current Next Thereafter

Estimated Total Cost $ $ $ $ S
30,795 20,799 30,795

Personal Services 24,636 24,5636 24,636

Current Expense 5,159 6,159 6,159

Repairs and Altarations
Equipment
Other

2. Explanation of above estimatas.

Personal Services - 1 FTE Health Care Financial Analyst
Current Expenses - Fringe Benefits & 25%

3. Objectives of these rules:

To implement, consolidate and update the reguirements for
certificate of need review.




——

4. Explanation of Overall Sconomic Impact of Proposed Ruls.

A. Economic impact on State Government.

N/A - The agency is funded by special ravenues.

B. Econ«_:rpic Impact on Political Subdivisions; Specific industries;
Specific groups of citizens. ’

1th care financial analyst has been

The funding for the additional hea
Funding is provided by assessments

appropriated by the Tegislature.
paid by West Virginia hospitals.

C. Economic Impact on Citizens/Public at Large.

of need review provided Ey this rule will
thority to review health care projects and
health care costs in West Virginia.

The expanded certificate
increase the agency's au
assist it id containing

Date _Jype 17, 1991

Signature of Agency Head or Authorized Representative

9
2.4

- d a )
acry/C. Fizer, Chairman
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DATE: 7 Auguét 9, 1991

TO: LEGISLATIVE RULE=-MAXKING REVIEW COMMITTEE
FROM: Health Care Cost Review Authority
LEGISLATIVE RULE TITLE: (Certificate Of Need

1. Authorizing statute(s) citatien W, Va, Code, §16-29B-11,
16-2D-1 et seq.

2. a. Date filed in State Register with Notice of Hearing:

June 17, 1991

2. What other notice, including advertising, did you
give of the hearing?

HCCRA pewsletfer (circulation — approximately 1,000 -

including providers, pavors and other interested persons)

c. Date of hearing (s): _ Julv 181991

d.- Attach list of persons who appeared at nearing, comments
received, amendments, reasecns for amendments.

Attached X No comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

Auguyst 9. 7991

£. WName and phone number of agency person to contact
for additional information:

Marianne K. Stonestreet

General Counsel

343-3701




TIf the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as & condition precedent to their promulgation:

a, Give the date upcn which you f£iled in the State
Regigster a notice of the time and place ¢f a
nearing for the taking of evidence and a general
description of the issues to bhe decided.

N/A

b, Date ¢f hearing:

c. On what date did ycu file in the State Register the
findings and determinations required together with
the reasons therefor?

d, Attach findings and determinations and reasons:

Attached




FILED

TITLE 65 Errin

WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY

SERIES 7
Title: CERTIFICATE OF NEED RULE
§65-7-1
General
1.1. Scope - This legislative rule implements the

provisions of the Certificate of Need program found at West
Virginia Code §§16-2D-1 et seg. as administered by the West
Virginia Health Care Cost Review Authority. This rule further
repeals and replaces legislative rule "Certificate of Need (CON)"
§65 C.8.R. 7 (1983) and 1legislative rule "Exemptions From

Certificate cf Need Review," §65 C.S5.R. 11 (1988).

1.2, . Authority - W. Va. Code §§16-2D-1, et seg., and 16-

1.3. Filing Date -




1.4. Effective Date -

1.5. This legislative rule repeals and replaces
legislative rule "Certificate of Need (CON)," §65 C.S.R. 7 (13883)
and legislative rule "Exemptions From Certificate of Need Review,"

§65 C.5.R. 11 (1588).

§65-7-2 Definitions

As used in this legislative rule, all terms that are defined
in the Act at section 2 thereof have those same meanings which are
in some cases further clarified herein. Terms not defined in the
Act have the feollowing meanings unless the context expressly

requires otherwise.

2.1. "Acquire a Health Care Facility" means to obtain by
purchase, donation, lease or comparable arrangement a health care
facility's assets used in the provision of health services,
including the transfer of a health care facility from a subsidiarf
corporation to its parent or vice versa and/or including a change

or transfer of the licensee of the health care facility.

2.2. "Act" means the certificate of need act, West

Virginia Code $§16-2D-1l-, et seq.




2.3. "Batching"” means the consideration o©f completed
certificate of need applications which pertain to similar types of
services, facilities or eguipment affecting the same health service

area.

2.4, "Batching Category"” means any one of the groupings

in section 10 of this rule.

2.5, "Board" means the West Virginia Health Care Cost
Review Authority established pursuant to W. Va. Code §16-29B-5 and
which is designated to administer the certificate of need program

by W. Va. Code §16-29B~11,

2.6. "Certificate of Need'" means a document issued by the
board which indicates that a proposed new institutional health
service is in compliance with the intent, purposes and provisions
of W. Va. Code §16-2D-1 et seqg., and that a need exists for the

preoposed new institutional health serxvice.

2.7. "Consistent With The State Health Plan” means a
determination made by the board, after considering and weighing all
the evidence presented regarding an application, that the
preponderance o©of the evidence suppqrts the achievement of the
applicable preovisions of the State Health Plan unless the Plan is

in conflict with any statute or this rule.




2.8. "Emergency Circumstances That Pose A Threat To
. Public Health" means those circumstances proclaimed as such by the
Secretary of the Department of Health and Human Resources or those
circumstances upon which a state ¢of emergency is declared pursuant

to W. Va. Code §15-5-6.

2.9. "Expenditure Minimum for Annual Operating Costs"
means three hundred thousand dollars for each twelve month peried
following the date upon which a new institutional health service is
acquired, offered or developed and for each twelve (12) month

period thereafter.

2.10. "Health Care Facility" has the same meaning as
contained in W. Va. Cede §16-2D-2(1), but does not include personal
care homes as defined Iin Code §16-5C-2, state homes for qualified
veterans as defined in Code §9A-2-1, or any institution operated by

or on behalf of the West Virginia Division of Corrections.

2.11. "Parties™ means the applicant and, if a hearing
is held, the person requesting the hearing and all persons

designated by the board as parties to the hearing.

2.12, "Potentially Unnecessarily Duplicative," used
as a term to describe applications, means those applications in the

same review cycle which propose new institutional health services




to serve the same or similar health needs of the same or

potentially the same population.

2.13. ° ' " "Project"” means a proposed new institutional

health service.

2.14. "Proposed New Institutional Health Sexrvice"

mearns:

(a) The construction, develcpment, acquisition or
other establishment of a new health care facility or health
maintenance organization including the acquisition of a health care
facility which is not currently in bperation or is not currently
being operated as a health care facility but has been so operated

in the past;

(b) The partial or teotal clcsure cof a heaith care
facility or health maintenance organization with which a capital

expenditure is asscociated;

(c) Any obligation for a capital expenditure
incurred by or on behalf of a health care facility, except as
exempted by this rule, or health maintenance organization in excess
of the expenditure minimum or any obligation for a capital

expenditure incurred by any person to acquire a health care
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facility. An obligation for a capital expenditure is considered to

be incurred by or on behalf of a health care facility:

(1) When a contract, enforceable under state
law, is entered into by or on behalf of the health care facility
for the construction, acguisition, lease or financing ¢f a capital
esset, the contract is the result of arms length negotiations, the
board concludes that the contract was not undertaken as a means of
technically compl?ing with the requirement  that a capital
expenditure be incurred, but was entered into with the actual
intent to proceed timely towards the completion of the project, and

the contract contains a fixed starting date and completion date;

(25 When the governing board of the health
care facility takes formal action to commit its own funds for a
construction project undertaken by the health care facility as its
own contractor; and the resolution contains a fixed starting date

and ccmpletion date; or

{3) In the case of donated property, on the

date cn which the gift is completed under state law;

(d) A substantial change to the bed dapacity of a
health care facility with which a capital expenditure is

associated;




(e) The addition ¢f health services which are
offered by or on behalf of a health care facility or health
maintenance organization and which were not offered on a regular
basis by or on behalf of such health care facility or health
maintenance organization within the twelve-month period prior to

the time such services would be offered;

(L) The deleticon of cone or more health services,
previously offered on a regular basis by or on behalf of a health
care facility or health maintenance organizaticn, which deletion is

asscciated with a capital expenditure;

(g) A substantial change to the bed capacity or
health services offered by or on behalf of a health care facility,
whether or not the change is associated with a proposed capital
expenditure, if the change is asscciated with a previous capital
expenditure for which a certificate of need was issued and if the

change will occur within two years after the date the activity

which was associated with the previcusly approved capital

expenditure was undertaken;

(h) The expansion of any of the following health
services, whether or not the expansion is associated with & capital
expenditure: open heart surgery rooms, cardiac catheterization

laboratories, radiation therapy equipment, magnetic resonance




imaging (MRI) equipment, computed tomography (CT} equipment or

lithotripters.
(i) The acgquisiticn of major medical eguipment; and
(3 & substantial change in an approved new

institutional health service for which a certificate of need is in

effect.

2.15. "Undertaken," when used to describe an activity
for which a certificate ¢of need has bheen issued or £for which an
exemption was granted, means the first use ¢f the new institutional

health service for its intended purpose.

2.16 "Verified" means a statement made under oath

before a neotary public that the information is knowingly provided

and is true and correct.

§65-7-3 - Certificate of Need Requirements

3.1. No new institutional health service may be
acquired, offered or developed within this state unless a
certificate of need has been issued for the new instituticnal
health service by the board. If a new institutional health service

is exempt from certificate of need review by statute or this rule,

the board shall7—apeﬁ;a—de%eEméaa%éea—eé—saéé-e&emg%éeﬁT issue an




certificate of need exemption before the new institutional health

service is cifered, &= developed or acguired.

3.2, No person or health care facility may Kknowingly
charge or bill feor any health service associated with a new
institutional health service knowingly acquired, offered or
developed without first obtaining a certificate ¢f need from the

board.

3.3. Any charge or bill for health services associated
with a new instituticnal health service for which a certificate of
need has not been issued by the board shall be void and legally

unenforceable.

3.4. Donations of equipment or facilities to a health
care facility which, if acquired directly, would be considered a
new institutional health service subject to review by the board
shall require the issuance cf a certificate of need before services
associated with the eguipment or facilities may be offered or

developed.

3.5. A transfer of eguipment or facilities for less
than fair market value shall be considered a new institutional
health service if a transfer of the equipment cr facilities at fair

market value would be subject to review by the board.




3.6. A series of expenditures, each less than the
expenditure minimum, which, when taken together, are in excess of
the expenditure minimum, may be determined by the board to be a
single expenditure subject to the review of the board. In making

such a determination, the board will consider the following:

(a) Whether the expenditures are for compohents

of a systém which is required to accomplish a single purpose;

{b) Whether the expenditures are to be made over
a two-vear periocd and are directed towards the accomplishment of a

single goal within the health care facility's leng-range plan; or
(c) whether the expenditures are to be made
within a two-year period within a single department such that they

constitute a significant mecdernization of the department.

§65-7-4 Certificate of Need Application

4,1. An application for a certificate of need shall be
on forms approved by the board. The original and three (3) copies
of the application must be submitted to the bcard. The application
shall be verified under oath by the Chief Executive Cfficer and the

person or persons who prepared the application.

10




4.2, The application shall, at a minimum, include the
following:
(a) The identification of the applicant;
]
{b} A copy of the governing body's approval of

the proposal and its written authorization empowering specified

individual(s) to sign the application and to act on its behalf;

{c) A description of the project;

{d) A timetable for implementation of the
project, including the projected date(s) for incurring the

cbligation for any capital expenditure;

(e) Documented analysis o¢f the need of the
population to be served by the project, including the medically
underserved, and the extent to which the proposed service will be

accessible to the populatiocn;

(£) Policies for patient admissicn and provision

of fully or partially uncompensated care;

{qg) Documented analysis of alternatives

considered by the applicant;

11




{(h) Documented analysis of the ©proposal's
relationship to the existing health care system, including
providers of direct, ancillary, and support services and health
professional training programs in the area in which services are to
be provided, and, when applicable, the extent to which the proposal

will meet the needs of those training programs;

{1) An analysis o©of the relationship c¢f the

proposal to the applicant's long-range plan on file with the board;

(1) Documented analysis o¢f the ©proposal's

relationship to the state health plan;

(k) An analysis of the extent to which
competition allocates services of the type being propesed and

promotes quallity assurance, cost effectiveness and accessibility;

(1) An analysis 9f the relationship of the
propesal to the mest recent statements of deficiencies and plans of
corrections from surveys conducted by accreditation organizations
and other federal, state and local inspection agencies, as well as
copies of those survey reports or portions thereof as may be

required by the board;

12




(m) Documentation of the availability of
resources, including health care providers, management personnel

and funds for capital and operating needs;

(n) Copies of existing cr proposed policies with
respect to employment of facility staff and, where applicable,

admission to medical staff membership;

(o) A preliminary financial feasibility study
which includes an analysis of historical and projected utilization,
charges, sources of revenue, statements of revenues and expenses,
statement of changes in fund balance, statement of cash flows,
balance sheets, and a statement of the specific assumptions upcn

which the feasibility study was based;

{p) Documentaticn of existing or proposed
mechanisms for soliciting consumer input into the applicant's

decision-making process;

{q) In the case of construction projects, a
documented analysis of the cost and methods of the proposed
construction, including provisions for energy conservaticn and the
probable impact of the proposed construction on the applicant's

cost of providing health services;

13




(r) If applicable, documented analysis of the
needs or circumstances cf entities such as health professional
schools, multi-disciplinary clinics and specialty centers which
provide a substantial portion of their services to individuals not
residing in the health sexvice area in which they are located or in

adjacent health service areas;

(s) If applicabkle, documented analysis of the

needs and circumstances ¢f research projects; and

(t) If applicable, documented analysis of the

need and circumstances of health maintenance organizations.

§65-7-5 ° T Expedited Applications

5.1, Any person or health care facility may file a
certificate of need application for expedited review, upon forms
approved by the board, for those projects which would create a
minimal impact upon the scope, quality or cost ©of health services
to be provided by the health care facility. Such projects may

include, but -are not limited to, the following:

{a) Changes reguired of a facility or
organization in order tc comply with applicable building and fire
codes and other laws, regulations and standards designed to

preserve life and safety;

14




{b) Capital expenditures which do not invelve the
renovation, replacement or a substantial change to bed capacity, or

a substantial change to the health services of the facility;

{<) The replacement of equipment;
(d) The acgquisiticon of health care facilities;
(e) A substantial change to a new institutional

health service for which a certificate of need is in effect;

(£) New institutional health services proposed to
eliminate or alleviate emergency circumstances that pose a threat

to public health; and

{q) Applications from ambulatory health care
facilities, home health agencies, ambulatory surgical facilities

and health maintenance organizations.

(h) Applications from health care facilities for
projects that could be undertaken without a certificate of need by
persons that are not health care facilities, i.e., projects fér
parking buildings and medical cffice buildings propesed by

hospitals or +the provision o¢f personal care services by

intermediate care facililities; or

15




(i) Any other application within the discretion
of the board when there are no letters of intent on file for

projects that may be pctentially unnecessarily duplicative.

§65-7-6 ) " Long-Range Plans

6.1. : Every hospital proposing a new Institutional
service subject to the standard batch review must submit to the
board a long-range plan, adopted by the governing body of the
hospital as its official long-range plan, which shall consist of
the overall plan for the health care facility proposing the new
institutional service for at least the next five (5) years. The

long-range plan shall, at a minimum, contain the following:

(a) A description of the organization and its

purpose and structure;

(b) A statement cf the goals and objectives of
the organization as they relate to construction, new service
development, eguipment purchases, sharing or merger arrangements

and staff recruitment;

{c) An analysis of the resources necessary and

available to accomplish the goals and cobjectives;

16




{d) A description of the assumptions and

rationale which form the basis for the goals and cobjectives; and

(e} The preoposed annual capital expenditure

budget for each of the five years.

§65-7-7 Access To Information And Facilities

Upon proper notice, and as 1s reasonable and necessary in
the performance o£ the bo§rd's responsibilities in administering
the certificate of need program, the board shall have access tec any
information, records, meetings, sites and/or facilities pertinent -

to an application or request for exemption under review by the

board.
§65-7-8 Additional Information or Amendments to
Application a
8.1. After the review of an application has begun, the

board may require the applicant to submit additional information.
If no hearing is requested upon the application, and the applicant
fails to submit the information within the time directed, or if the
applicant submits a substantial amendment to its application, the

board may:

17
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{a) Extend the review cycle pursuant to the

provisions of section 13 of this rule;

{b) Enter an order closing the file ten (10) days

from the entry of such order; or S

(¢) Withdraw the application frocm review.

8.2. The board may examine the extent of additional
information provided or any amendment made by the applicant
regarding the applicaticn currently under consideration by the
board and its impact on the new institutional health service, and
determine the application to be é new proposal subject to a new
raeview cycle. .The board shall notify the applicant of any such
determination, in writing, and further advise the applicant cf the
dates in the new review cycle. A notice shall alsc be published by

the board pursuant to subsection 11.6 of this rule.

§65-7-9 Application Withdrawal

9.1. An application under consideration by the board
nay be withdrawn by the applicant at any time prior to the issuance
of a final decision and written findings. The withdrawal of such

application shall be without prejudice.

.18




9.2. A written notice withdrawing the application must

be filed with the board before the issuance of a2 final decision.

§65-7-10 Batching of Applications

10.1. All applications which pertain to similar
types of services, facllities or eguipment affecting the same
health service area shall be batched inte the following categories

and considered in relation to each other:

(a) Medical/surgical beds or facilities: Beds,
health services or capital expenditures in excess of the applicable

expenditure minimum;

(b) Behavicral health/psychiatric/chemical
dependency/group homes for mental health/mental
retardation/developmentally disabled: Beds, facilities, health
services or capital expenditures in excess of the applicable

expenditure minimum;

(c) Specialized acute care: Obstetric, pediatric
or intensive care beds, health services or capital expenditures in

excess of the applicable expenditure minimum;

15




{d) Medical rehabilitation: Beds, health services
or capital expenditures in excess of the applicable expenditure

minimum;

{e) Nursing facility (NF)/skilled nursing
facility (SNF): Long-~term c¢are beds, health services or capital

expenditures in excess of the applicable expenditure minimum;

(£3 Major medical equipment: Capital expenditures

in excess of the applicable expenditure minimum;

(g) Any proposed new institutional health service
that does not fall in batching cateéories (a} through (f) of this
subsection but which directly relate to beds, major medical
egquipment or health services assocliated with a capital expenditure

in excess of the expenditure minimum; and

(h) Other proposed new institutional health

services.

10.2, If any application is broader in scope than
a single batching category, the components of the applicaticn shall

be included by the koard within each appropriate category.

10.3. Standard applications which fall within

batching categories (a) through (g) of subsection 1£10.1 of this

20




rule shall be reviewed in four annual cycles. On the first Friday
of the months of February, May, August and November, the board
shall collect by batching categories all applications determined to
be complete since the previous cycle. The becard shall then
establish a ninety (90) day review cycle for each category. For
consideration in any batch cycle, the application must be submitted
no later than fifteen (15) days prior to the beginning of the

batch.

10.4. Any standard application submitted teo the
board which falls entirely within batching category (h) shall be
reviewed in cycles beginning each menth. On the last working day
of each month the board shall collect those standard applications
determined to be complete during that month and which fall entirely
within batching category (h), and establish a sixty-five (65) day

review cycle for those applications.

10.5. Expedited applications shall be reviewed in
cycles beginning each month. On the last working day of each month
the board shall collect by batching categeries those expedited

applications determined to be complete during that month and

establish a sixty~-five (65) day review cycle £for these
applications.
10.6. In considering standard or expedited

applications in relaticen tc each other, the board shall consider to

21




what extent the propecsed new institutional health service within
each batching category and review cycle are potentially
unnecessarily duplicative. Where the potential for unnecessary
duplication exists, the board shall conduct its review of the
applications in such a way as to compare the potentially
unnecessarily duplicative portions of the varicus applications. If
one or more of the applicants are granted a certificate of need,
the board shall, in its final decisicn, include a comparative

analysis of the potentially unnecessarily duplicative services.

10.7. Standard and expedited applications
reviewed pursudnt to subsections 4%+10.4 and +Z10.5 may be batched
together by the board if it determines that the applications
pertain to similar types of services, facilities or eguipment

affecting the same health service area.

1¢.8. Any applicaticn submitted tc the board for a
new institutional health service proposed solely to eliminate or
prevent imminent safety hazards, as defined by federal, state of
local fire, building or life safety codes or regulations, or to
comply with licensure, accreditation or certification
standards,shall begin the review process on a weekly basis. On the
last working day of each week the board shall collect the
applications which fall into this category determined to be
complete and establish the appropriate review cycle for those

applications.

22




§65-7-11 : Application Review Procedure .

11.1. This section shall apply te the review of

standard and expedited applications.

11.2. An application for a certificate of need must
be submitted and approved by the board before any new institutional
health sérvice is offered cor developed in this state, unless
exempted from certificate of need review by section 15 of this

rule.

11.3. Any person proposing a new institutional
health service must file with the‘board a letter of intent te-deso
at least fifteen (15) days before the submission of an £fermal
application. The letter of intent shall contain sufficient
information to advise the board of the nature, scope, ccst and
timing of the project, as well as the location and name of the
proposed appiicant. Letters of intent shall be effective for one

vear from the date of their filing.

11.4. Upen receipt of . a certificate o¢f need
applicatiocn, the board shall determine whether the application is
complete or whether additional information will be required. A
declaration by the board that an application is complete means that
there is sufficient information contained in the applicaticon for

the board to make an informed decisicn. It does not mean that the

23




approval of the application is warranted. Except in emergency
situations that pose a threat to the public health, an applicaticn

shall not be declared complete if:

(a) A long-range plan with a sufficient level of
detail acceptable to the board and adopted by the applicant within

the preceding five (5) vyears is not cn file with the beard;

(b) The applicant is a health care faciiity
subject to the financial disclosure provisions of W. Va. Code §l16-
5F-1 et _seg. or W. Va. Code §16-28B-1 et seqg., and the health care
facility has failed to file with the board all repcrts, records,

data or other Information reguired therein.

11.5. A determination of completeness must be made
by the board within fifteen (15) days o¢f its receipt of the
application. If the board determines that the application is not
complete, it shall reguest additional.information or ask additional
guestions. Upon receipt of the additional information, the board
shall have fifteen (153) days within which to determine if the
applicaticn is complete. If the applicant failils to respond within
cne hundred eighty (18C) days, the application shall be deemed
withdrawn. If the applicant later desires ¢ pursue the project,

a new letter ¢f intent and application must be filed.

24




11.6. Upon a determinaticn by the board that an
application is complete, the board shall publish a notice deediaxring

its—completeness in the Saturday Charleston newspapers, and the

State Register. The notice shall, at a minimum, contain the

following:
{(a) The name of the applicant;
() A description of the proposed project;
() The date the review cycle begins;
(d) The last date for an affected person to

regquest a public hearing;

(e) The file closing date if no public hearing is

requested;

{f) The date upeon which a decision will be issued .

by the board; and }
(g) If applicable, that the application has been

deemed potentially unnecessarily duplicative of other applications

under review.

25
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If the application is one for expedited review, the notice shall
also identify the last date for an affected person to present

reasons why the applicant should complete a standard application.

1i.7. If the application is one for expedited
review and the required notice of completeness has been published,
any affected person‘may present reasons why the applicant should ke
required to proceed with the project only upon the filing of a
standard application. The reasons must be submitted in writing
within ten (10) days c¢f the date the review cycle begins. The
board shall then determine whether cause exists to reguire the
applicant to use the standard application process. If the board
determines that the standard application process should be
utilized, the review of the expedited application shall be

immediately terminated.

11.8. once When a determination of completeness has
beern is made by the board and the appropriate notice specified in
subsection 11.6 of this zrule is published, ecx—mailed,—the -boaxrd
shall provide ominimumof affected persons may request a public

hearing within thirty (30) days from the beginning of the review

period. <$for—affected pexsors—Le—reguesi—apublic hearing- A

reguest for a public hearing must be in writing and shall be
addressed to: General Counsel, West Virginia EHealth Care Cost
Review Authority, Certificate of Need Program, 100 Dee Drive, Suite

201, Charleston, West Virginia 25311.
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11.5. The board shall hold a public hearing on an

application 1f it is requested teo—de—se within the time period

specified by subsection 11.8 of this rule by any affected person.

The board may also hold a public hearing upon its own initiative.r

11.10. If a public hearing is held on an
applicaticon, and other applications have been determined to be
potentially unnecessarily duplicative thereof, the public hearing
shall be held on the applicaticn and all other applications that

are potentially unnecessarlly duplicative.

11.11. When a public hearing is scheduled to be
conducted upon an application, the board shall, prior to the
hearing, provide notice to all parties and publish notice in the
Saturday Charleston newspapers and the State Register. The notice

shall, at a minimum, cocntain the following:

(a) The name of the applicant;

{b) A description of the proposed project;

(c) The date of the public hearing;

(d) The date ¢ any prehearing conference; and
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The hearing shall be conducted in accordance with the requirements

for administrative hearings found in W. Va. Code §29A-5-1 et seq.

11.12, Whenever a public hearing is scheduled upon
any application, the board may direct the parties to appear for a
prehearing c¢onference. The prehearing conference may be held
before any member o©¢If the board cr before a hearing examiner
appointed by the board. The board or its designee shall designate
parties to the public hearing at the prehearing conference.
Affected persons nay be designated as parties thereafter only for

good cause shown.

11,137 All prehearing motions must be filed with the
board prior to the prehearing conference. Motions shall be taken

wp—for—consideratiop—and—argumeat considered at the prehearing

conference.

11.14. A list of all exhibits and witnesses to be
presented or introduced at a public hearing must be exchanged with
2ll other parties to the hearing and filed with the bcard during or
prior to the prehearing conference unless a different date is
established by the board. Failure to comply with this section
shall be sufficient grounds to disallow the testimony of. a proposed

witness or disallow the introduction of any exhibit.
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11.15. The original and two copies of all
communications concerning a pending application shall be filed with
the board. A standard certificate of sérvice shall be attached to
each written communication which shows that copies have been sent
by the regular United States Mail, postage prepaid, to all other
parties to the matter. A list of all parties to a matter may be
obtained from the bcard. Failure to comply with this section shall
be sufficient grounds for striking the written communication from

the record.

11.16. The board may subpoena witnesses, papers,
records, documents and any other information or data it deems
necessary for its determinatien. All subpoenas and subpoenas duces
tecum shall be issued in the name of the board. Any party
requesting a subpoena or subpoena duces tecum shall be responsible
for seeing that they are preoperly served. Service of subpoenas or
subpoenas duces tecum issued at the instance of the board shall be

the responsibility of the board.

11.17. All reguests for subpcenas and subpoenas
duces tecum shall be in writing and shall contain a statement
acknowledging that the regquesting party agrees to pay all fees for

the attendancé and travel of witnesses.

11.18. Every subpoena or subpoena duces tecum issued

at the reguest of a party shall! be served at least five (5) days
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before the return date thereof, either by persconal service by a
person over eighteen (18) years of age or by registered or
certified mail, return recelpt requested. 1If service is by mail,
the five (5) day notice period shall nct begin until the date the

person or entitiy recelves the subpoena or subpoena duces tecum.

11.19. Fees for the attendance of witnesses shall be
the same as for witnesses before the circuit court of this State
and shall be paid by the party requesting the issuance of the

subpoena or subpoena duces tecum.

11.20. In any case of disobedience or neglect of any
subpoena or subpoena duces tecum issued by the board, or any
refusal of a witness to testify to any matter regarding which he or
she may be lawfully interrogated, the board may apply to the
Circuit Court of Kanawha County, and the court shall compel
obedience through the same manner as a subpcena or subpoena duces

tecum is enforced in said circuit.

11.21. If an order is first obtained from the board
or a hearing examiner appointed by it, the parties may engage in
discovery as provided by the West Virginia Rules of Civil
Procedure. The scope of any discovery, however, shall be limited

to relevant and admissible evidence.
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11.22. In a public hearing, any party may be
represented by counsel and may present cral cor written arguments
and evidence relevant to the matter which is the subject of the
hearing. Any party may conduct reasonable cross-examination of

persons who testify at the proceeding.

11.23. All witnesses who testify during a hearing

shall first be subject to oath or affirmation.

11.24. The board shall maintain a verbatim record of

the public hearing.

11.25. After the commencement of a public hearing on
an application, and before a decision i1s rendered by the board,
there shall be no ex parte contacts between the applicant, any
person acting on behalf of the applicant or any person opposed to
the application with the board or any of its employees -or agents

who exercise any responsibility regarding the application.

11.26. A public hearing on an application may be
continued by the board, and the board may elect to hold a rehearing

on any application at its sole discretion.

11.27. If a public hearing is not conducted during
the review 0f a standard application in batching categories (a)

through (g} of subsection 10.1 of this rule, the zewview file shall
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be closed by the board on the seventy-fifth day of the review. The
file closing date may be extended by the board pursuant to section

13 of this rule.

11.28. If a public hearing is not conducted during
the review of an expedited application or an application falling
within batching category (h) of subsection 10.1 of this rule, the
review file shall be clcsed by the board on the thirty-first day of
the review. The file closing date may be extended by the board

pursuant to section 13 of this rule.

11.29. At any time prior to the file closing date,
the Dboard shall, upon written reguest, proevide a detailed
itemization of documents in the board's £file on a proposed new

institutional health service,.

11.3¢C. The board may, after the publication of a
legal notice in the Saturday Charleston newspapers, and allowing
thirty {30) days after the publication for public comment, adopt.
population projections for use in certificate of need decisions.
In evaluating health needs and resources for the purpose of a
project review, the board shall utilize, where available, data
projections for the fifth year following the calendar year in which

the certificate of need decision is rendered.

§65-7-12 Review Criteria
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12.1. Except for health maintenance organizations
or ambulatory care facilities or health care facilities controlled
directly or indirectly by a health maintenance organization or
combination ©f health maintenance organizaticns, the board shall,
at a minimum, consider the following criteria, if applicable, when

making its determination toc grant or deny a certificate of need.

(&) The <relationship of <the proposed new
institutional health service to the State Health Plan and whether
the proposed new institutional health service is in compliance with
the State Health Plan, unless the State Health Plan is in conflict

with this rule or the Act;

(b) The relationship cf services reviewed to the
long-range development plan of the applicant providing or proposing

the service;

{<) The availability of less costly or more
effective alternative methods of providing the service or services
to be offered, expanded, reduced, relocated or eliminated and the
extent to which the dJdevelopment of such alternatives by the

applicant or others appear practicable;

{d} The immediate and long-term financial

feasibility of the propcsal as well as the probable impact of the
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proposal on the costs of and charges for providing health services

by the applicant proposing the new instituticonal health service;

{2) The relaticnship of the services proposed to
the existing health care system in the area where the services are

propesed to ke prcvided;

(£) In the case of health services proposed to be
provided, the avallability of resources, including health care
providers, management personnel and funds for capital and operating
needs, for the provision of the services proposed to be provided
and the need for alternative uses of these resources as identified

by the sState Health Plan;

(g) The apprecpriate and nondiscriminatory

utilization of existing and available health care providers;

(h) The relationship, including the
organizational relationship, of the health services proposed to be

provided to ancillary or support services:

(i) Special needs and circumstances c¢f those
entities which provide a substantial portion of their services or
resources, or both, to individuals not residing in the health
service .areas in which the entities are located or in adjacent

health service areas. These entities may include medical and other
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health professicnal schocols, multidisciplinary clinics and

specialty centers.

(3) The special needs and circumstances of
biomedical and behavicral research projects which are designed to

meet a national need and for which local conditions offer special

advantages;

(k) In the case of a construction project:

(1) The cost and methods of the propocsed
construction, including the costs and methods of energy provision;

and

{(2) The probable impact of the construction
project reviewed on the costs of providing health services by the
applicant proposing such construction project and on the costs and
charges to the public of providing health services by other

persons;

{1) In the case of health services proposed to be
provided, the effect of the means proposed for the delivery cf
proposed health services on the «c¢linical needs of health
professional training programs in the area in which the services

are to be provided;
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(m) In the case of health services proposed to ke
provided, if the services are to be available in a limited number
of facilities, the extent to which the schools in the area for
health procfessions will have access to the services for training

purposes;

{n) In the case of health services proposed to be
provided, the extent to which the proposed services will be
accessible to all the residents of. the area to be served by the

services;

(o) The factors influencing the effect of

competition on the supply of the health services being reviewed;

(p) Improvements or innovations in the financing
and delivery of health services which foster competition and serve

to promote guality assurance and cost effectiveness;

{(q) In the case of health services or facilities
proposed to be provided, the efficiency and appropriateness of the

use of existing services and facilities similar to those proposed;
{r) In the case o©¢f existing services or

facilities, the gquality of care provided by such services or

facilities in the past;
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(s) In the case where the application is by an
ostecpathic or allopathic facility for a certificate of need to
construct, expand or modernize a health care facility, acquire
major medical equipment, or add services, the need for that
construction, expansion, modernization, acquisition of equipment,
or addition of service, shall be considered on the basis of the
need for and +the availability in the community of services and
facilities for ostecpathic and allopathic physicians and their
patients. The board will consider the application in terms of its
impact on existing and proposed institutional training programs for
doctors of ostecpathy and medicine at the student, internship and

residency training levels;

(t) The special circumstances of health care

facilities with respect to the need for conserving energy;

{u) The existence of a mechanism for soliciting
consumer input into the health care facility's decision-making

process; and

(v) In the case of any proposed new institutional
health service, and after consideraticn cf the appropriateness of

the use of existing facilities providing services similar to those

being proposed, that;
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{1 Superior alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

the development of such alternatives is not practicable;

(2) Existing facilities providing services
similar to those proposed are being used in an appropriate and

efficient manner;

(3) In the case of new construction,
alternatives to new construction, such as medernization or sharing
arrangements, have been considered and have been implemented to the

maximum extent possible;

(4) Patients will experience serious
problems in obtaining care cf the type proposed in the absence of

the proposed new service; and

{5) In the case of a proposal for the
addition of beds for the provisicn of skilled nursing or
intermediate care services, the addition will be consistent with
the plans of other agencies of the state responsible for the
provision and financing of long-term care facilitlies or services

including home health services.

i2.2. If the board determines that a substantially

competitive market exists or may occur for a new institutional
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health service, the board may give minimal consideration to review
criteria (b), (¢}, (d), (e), (£}, (h), (k}, (q), (r) and (u) of
subsection 12.1 of this rule that tends to compensate for the

absence of market ceontreols in a noncompetitive market.

12.3. If the applicatien is for a certificate of
need for a health maintenance organization cr ambulatory care
facilities or health care facilitlies controlled directly or
indirectly by a health maintenance crganization or a combination of
health maintenance organizations, the board shall consider conly the
special needs and circumstances of health maintenance organization
or group c¢f organizations. These needs and circumstances will be

limited to the following:

{a) The needs ¢f enrolled members and reasonably
anticipated new members cf the health maintenance organization for
the health services proposed to be precvided by the organization;

and

{b) The availability of the new health services
from nonhealth maintenance organization providers or other health
maintenance crganizations in a reasonable and cost effective manner
which is consistent with the basic method of operatiocn of the
health maintenance organization. In assessing the availability of
these health services from these providers, the agency shaill

consider only whether the services from these providers:
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(1) Would be available under a contract of

at least five (5! years duration;

{2) Would be available and conveniently
accessible through physicians and other health professionals

associated with the health maintenance organization;

(3) would cost no more than if the services

were provided by the health maintenance organization; and

(4} Would be available in a manner which is

administratively feasible to the health maintenance organization.

12.4. : The board shall, in its consideration of an
application, give significant consideration to criteria (o) and (p)
cf subsection 12.1 of this rule. Where supply of a health service
is, or upon approval would be, within an acceptable range of supply
for that service, the board may give significant consideration to
whether the applicant has suitably demonstrated that approval of
the applicatiocn will, through the implementation of improvements or
innovations in financing, reimbursement, service delivery
arrangements or other means, strengthen the effect of competition
on the service by creating incentives for the market to respond to
the quality of services delivered or prices charged, or by placing
the applicant at greater financial risk. Depending upon the

circumstances, such innovations may include prepayment provider
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contracts with potential patients for the delivery of the service,
arrangements for more reliance upon private payment for services
where appropriate or previder-insurer risk contracts with clearly
established limits on prices or such a contract with effective

utilization controls.

12.5. The beard may develop and-utilize standards

relating to any review criteria which the board finds relevant and

appropriate.
§65-7-13 Stays and Extensions cof Review Periods
13.1. At any time during the board's review of an

application, the board may grant the applicant's request that the
running of .the review periocd be stayed. An application under
review and stayed at the request of the applicant for a total
period exceeding one hundred eighty (180) days during any review
period shall be considered withdrawn, and a new letter cf intent
and application must be filed if the applicant desires to pursue
the project. Standard applicationé in batching categories (a)
through (g) of subsection 10.1 of this rule may not be stayed
without the agreement of all applicants with applications in those
batching categories that are in the same review cycle and batch as

the application for which the kedd stay is requested.
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13.2. Upon a finding by the board that it would not
be practicable toc complete the review of an application within the
time provided by this rule, the board may extend the review process
for up to an additional thirty (30) days. If the review process is
extended for an application in one of batching categeries (a)
through (g) of subsection 10.1 of this rule, then all applications
within that batching category that are in the same review cycle

shall be similarly extended.

13.3. Situations which would make it impracticable
for the becard to complete its review within the time provided by

this rule include, but are not limited to the following:

(a} A project is of such a comprehensive nature
that to review it within the time provided by this rule would not
do justice to the applicant or to the populaticon which the proposed

project would serve;

(b) Additional "infermation has been requested‘
from the applicant and the applicant has failed to provide the
information to the becard in the time frame directed by the board;

and

(<) Weather conditions or cther natural disasters
have prevented the review process from taking place in a timely

manner.
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13.4. ITf the board grants a stay or 1issues an
extension of the review period, it may also extend the file closing
date. If the file closing date has already passed when the stay is
imposed or the review is extended, the beocard may reopen the file

and reestablish the file closing date.

13.5. If a public hearing is rescheduled, a file
closing date is extended or reestablished, or a stay or extension
is placed on a review, the board shall notify all affected persons

cf the reascns therefor.

§65-7-14 Decisicn

14.1. Except as provided later in this section, the
board shall issue a certificate o¢f need only if it makes the

folloewing written findings:

{a) That the proposed new institutiocnal health
service is needed; and,

1d=3] Wwith the exception of emergency
circumstances that pose a threat to the public health, that the new
instituticnal health service is consistent with the State Health
Plan. If the proposed new institutional health service is not
discussed in the State Health Plan, the application shall not be

disapproved by the board solely for that reascn~j; and
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+B+{c) That after considering the
appropriateness of the use of existing facilities providing

services similar to those being proposed, that:

{1) Superior alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

that the development o©of such alternatives is not practicable;

(2) Existing facilities providing similar
services tc those proposed are using those services in an

appreopriate and efficient manner;

(3) In the case o¢f new construction,
alternatives to new censtructicon have been coensidered and have been
implemented to the maximum extent poessible, including modernization

and sharing arrangements;

(4) Patients will axperience serious
problems in obtaining care ¢f the type proposed in the absence of

the preoposed new service;

(5} In the case of a proposal for the
addition c¢f beds for the provision of skilled nursing or
intermediate care services, the addition will be consistent with

the plans of other agencies o©of the state responsible for the
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provision and financing of long-term care facilities or services

including home health services; and

{(6) The preject will be accessible to the

medically underserved.
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14.82. ~ If the board finds that the facility or
service with respect to which a capital expenditure is proposed by
the applicant is required to eliminate or prevent imminent safety
hazards as defined by federal, state or local fire, building or
life safety codes or regulations, to comply with state licensure
requirements, or to comply with accreditation or certification
standards, and that the obligation of the capital expenditure is
consistent with the State Health Plan, then the board shall approve
the application to the extent that the capital expenditures is
required to eliminate such hazards or meet such standards of

accreditation or certification.

14.%3. If the board. disapproves a proposed new
institutional health service for its failure to meet the needs of

medically underserved populations, such a finding shall be in

writing.

14.84. The final decision of the board upon an
application or exemption shall be in the form ¢f an approval, a
denial or an approval with conditions. If the approval is with
conditiocns, the becard shall not impose upon the applicant a new
institutional health service not co¢riginally proposed by the
applicant. The issuance of a certificate of need with conditions
may only be issued if the conditions directly relate to the

criteria found in the Act or any rule promulgated by the board, and
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conditions upon the operations of the applicant may not be imposed

for a period exceeding three (3) years.

14.585. -The decision and written findings of the
béard shall be sent by certified mail to the applicant and to any
party. The decision and written findings shall also be available
to other persons upon reguest and on payment of the cost set out in
the fee schedtule adopted by the bcard. Noetice cf the decisicn

shall also be published in the Saturday Charleston newspapers.

14.186. If the application is for an expedited review
pursuant to section 8 of this rule, or if the application falls
within batching category (h) of gggﬁection 16.1 of this rule, the
board shall issue its final decision and written findings before
the sixty-fifth (65) day of the review cycle unless extended

pursuant to the provisions of secticn 13 cf this rule.

14,127, ~For the purposes of this rule, the date upon
which all parties receive notice of the board's decision shall mean
the date upon which legal nctice of the decisicn appears in the

Saturday Charleston newspapers.

14,128. Any application for a new institutional
health service for which a certificate of need has been denied by

the board may not be refiled for a period of one year,
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§65-7-15 Exemptions From Certificate Qf Need Program

i5.1. ' Except for the acquisition of major medical
‘equipment which costs in excess of three hundred thousand dollars,
the following shall not be subject to supervision, regulation or

control by the board.

(a) Any private office practice of one or more
health professionals licensed pursuant to the provisions of Chapter
30 of the W. Va. Ccde. This exemption does not exempt from review
the acquisition, offering or development of one or more health
services, including ambulatory surgical facilities or centers,
lithotripsy, magnetig resonance imaging, radiation therapy by one
or' mcre health pfbfeésionals- and aé further defined in fules

premulgated by the board.

(b) Any dispensary c¢r first-aid station located
within a business or industrial estaklishment and maintained sclely
for the use of employees. The facility may not contain inpatient
or resident beds for patients or employees who generally remain in

the facility fcr more than twenty-four hours.

(c) Any establishment, such as motels, hotels and
boarding houses, which provide medical, nursing perscnnel and

health related services.
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{d) The remedial care or treatment of residents
cr patients in any home or institution conducted only for those who
rely solely upon treatment by prayer or spiritual means in
accordance with the creed or tenets ¢f any recognized church or

religious denominatcion.

15.2. A certificate of need shall not be required
for the cifering of an inpatient institutional health service, the
acquisition of major medical equipment for the provision of an
inpatient instituticnal health service, or. the obligation of a
capital expenditure for the provisions of an inpatient
institutional health service by the following if, with respect to
such offering, acquisition or obligation the board has granted an
exemption. The board shall grant an exemption if it determines
that the applicable reguirements of this section are met or will be
met on the date the proposed activity £fcr which an exemption is

requested will be undertaken.

(a) A health maintenance organization or a

combination of health maintenance organizations if:

(1) The organization or combination of
organizations has, in the service area of the organization or the
service areas of the combined organizations, an enrollment of at

least fifty thousand individuals;
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(2) The facility in which the service will

be provided 1s or will ke geographically located so that the
service will be reasonably accessible to the enrolled individuals;

and

(3) At least seventy-five percent of the
patlients who can reascnably be expected to receive the
institutional health service will be individuals enrolled with the

organization or greoup of organizations.
(b) A health care facility if:

{1} The facility primerily provides or will

provide inpatient health services;

(2) The facility is cr will be controlled,
either directly or indirectly, by a health maintenance ocrganization
or group of health maintenance organizaticns which has, in the
service area of the organization or service areas of the combined
crganizations, an enrollment of at 1least fifty thousand

individuals;
(3) The facility is or - will be

geographically located so that the service will be reasonably

accessible to the enrolled individuals; and
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{4) At ileast seventy-five percent of the
patients who <c¢an reasonably be expected to receive the
institutional health service will be individuals enrclled.with the

organization or group of organizations.

(¢) 2 health care facility, or porticn thereof,

if:

(1) The facility 1ls cor will be leased by a
health maintenance organization or group ¢f health maintenance
organizations which has, in the service area of the crganization or
service areas of the combined organizations, an enrollment of at
least fifty thousand individuals and at least fifteen years remain

in the term of the lease;

(2) The facility is or will be
geographically located so that the service will be reasonably

accessible to the enrolled individuals; and L

(3) At least seventy-five percent of the
patients who can reasonably be expected to receive the new
institutional health service will be individuals enrolled with the

organizaticn or group of organizaticns.

15.3. A health maintenance organization,

combination of health maintenance organizations or other health

55




care facility shall not be exempt from obtaining a certificate of

need unless:

(a) It has submitted to the board, at such time

as the board may prescribe, an application for the exemption;

{b) The application contains such information
respecting the organization, combination of organizations,
facility, proposed offering, acguisition or obligation as the board
may require to determine whether the organization or combination
meets the reguirements of subsecticon 15.2 ¢f this rule or that the

facility meets or will meet the reguirements; and
(<) The application is apprcved by the board.

15.4. No health care facllity, part thereof, or
medical equipment for which an exemption has been granted under

subsections 1£15.2 and 1£15.3 may be sold or leased unless:

(a) The board issues a  certificate of need

approving the sale, lease, acguisition ox use; or

(b) The board determines, upen proper
application, that the entity to which the facility or eguipment is

proposed to be sold or leased is:
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(1) A health maintenance organization or a
combination of health maintenance organizations with an enrollment
of at least fifty thousand individuals and, with respect to the
facility or eguipment to be acguired or leased, the entlity meets
the accessibility and patient enrollment reguirements of

subsections 1615.2(a) (2} and (3) of this rule; or

{2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
+515.2(0){1), (2} and (3) of this rule and, with respect to its
patients, meets the enrollment reguirements of subsection

15.2(b) (4).

15.5. A contrelling interest in a health care
facility, or part therecf, in medical equipment, or in a lease of
such facility or eguipment for which an exemption has been granted

pursuant to section 15 of this rule, may not be acquired unless:

{a) The board issues a certificate o¢f need

approving the acquisition or use; or

(b) The board determines, upoen proper
application, that the entity acguiring interest in the facility,

eguipment or lease is: L
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(1) A health maintenance organization or a
combination of health maintenance organizations with an enrollment
of at "least fifty thousand individuals and, with respect to the
facility, equipment or lease for which a controlling interest is to
be acquired, the entity meets the accessibility and patient
enrollment requirements of subsecticns +&15.2(a)(2) and (3) of this

rule; or

(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
1615.2(b) (1), {(2) and (3) of this rule and, with respect to its
patients, meets the enrollment reguirements of subsection

15.2(b)(4).

15.6. ’ A health care facility granted on exemption
pursuant to subsection 15.2(c) cf this rule may not be used by any
person other than the lessee originally granted the exemption

unless:

(a) The board issues a certificate of need

approving the acguisition of the facility or lease; or

(b) The board . determines, upen proper

application, that the entity acquiring the facility or lease is:
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(1) A health maintenance organization or a
combination of health maintenance organizations with an enrollment
of at least fifty thousand individuals and, with respect to the
facility to be acquired, the entity meets the accessibility and
patient enrollment requirements of subsections 4+615.2(2)(2) and (3)

cf this rule; or

(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
+515.2(b){1), (2) and (3) of this rule and, with respect to its
patients, meets the enrollment reguirements of subsection

15.2(b)(4).

15.7. Health maintenance organizations or
ambulatory care facilities or health care facilities controlled
directly or indirectly by a health maintenance organization or
combination of health maintenance organizations must obtain a
certificate of need only if offering inpatient institutional health
services, acquiring major medical eguipment, cr obligating capital
expenditures for the offering of inpatient institutional health
services, A certificate of need is required only for those
cfferings, acguisitions or cbkligations nct exempt from such

requirement pursuant to si&subsecticon 15.2 of this rule.

15.8. The board shall grant or deny an application

for exemption filed pursuant to subsection 15.3 of this rule within
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forty-five (45) days of the receipt of all infermation requested by
the board. Failure to provide all infermaticon reguested by the
poard within the period of time designated by the board shall

result in the summary denial of the application.

15.9. A health care facility shall ke exempt from
the certificate of need requirements for the acquisition ¢f major
medical equipment to be used sclely for research, the addition of
health services toc be cffered solely for research, or .the
obligation of a capital expenditure to be made solely for research,
if the facility notifies the board in writing of its intent and the
use to be made of the medical equipment, health service or capital
expenditure, and the board deoes net £find, within sixty (60) days
after it receives the notice, that the acquisition, offering or

obligation will:

(a) Affect the charges of the facility for the
provision of medical or other patient care services other than the

gservices which are included in the research;

(b) Result in a substantial change to the bed

capacity of the facility; or

(c) Result in a substantial change toc the health

services of the facility.
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For the purposes of this section, the phrase "solely for
research" also includes patient care prcvided on an occasional and

irregular basis and not as part of a research program.

15.10. If major medical equipment is acquired, a
health service is offered, or a capital expenditure is obligated
solely for research, and a certificate of need is not required for
the acgquisiticn, offering or obligation, then the eguipment,
service or facility sc acquired may not be used for another purpose
unless the board issues a certificate of need approving the

different use or purpose.

i15.11. The board may éxempt from certificate of need
review the addition of the following health services not assccilated
with a capital expenditure and which have projected annual
cperating costs less than the expenditure minimum: chemical
dependency beds or units, ICU/CCU beds, birthing centers, obstetric
units, emergency rooms, dilscrete psychiatric units, pediatric beds
or units, home health services, hospice .services and computed
tomography (CT) services, The board shall determine whether the
proposed health service is 1likely to be substantially expanded
during the next five (5) vears without being subject to certificate
of need review and, if such expansion is likely, whether the
expansion is consistent with the state health plan. The board may

grant an exemption if:
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(a) The addition of the proposed health service
is not associated with capital expenditure and is projected to
entail annual operating costs less than the expenditure minimum for

annual cperating costs; and

{b) The applicaticn for the addition of the

health service is consistent with the State Health Plan.

15.12. If a health service granted an exemption

pursuant to subsection 15.11 cof this rule dces not exceed the

exXpenditure minimum for annual cperating costs for a pericd of five
(5) vyears after the service is undertaken, it shall not be subject

to future certificate of need review.

15.13. The board may exempt from certificate of need
review the obligation of a capital expenditure to acgquire, either
by purchase or under lease or comparable arrangement, an existing
health care facility with a fair market value less than seven-

hundred fifty thousand dollars ($750,000.00) if:

{(a) The beoard finds, within thirty (30)days
of the date it receives a notice required by subsection (b) of this
section, that the services or bed capacity of the facility will not

be changed by reason of the acquisiticn; and
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{(b) Before . the person enters into a
contractual arrangement to acguire an existing health care
facility, whether or not contingent upon the receipt of an
exemption, a notification of such intent is sent to the board in
writing at least thirty (30) days before contractual arrangements
are entered into to acguire the facility, which notifies the board .
of the services to . be offered in the facility and its béd capacity;

and

{c) The board finds that the acquisition is
financiaily feasibkble and that the applicant has adeguate resources

to ensure the viability of the project.

15.14. No person shall enter into a contractual
arrangement to acquire an existing health care facility, whether or
not contingent upon the receipt of an exemptiion, without first
providing written notice to the board as required by section 15.123

of this rule.

15.15. The board may exempt from certificate of need
review the acquisition of major medical equipment which will not be
owned by c¢r located in a health care facility i1If the propcsed use
cf the equipment is to provide temporary services to hospital

inpatients under the following circumstances:
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{&a) In the event of a temporary emergency that

poses a threat to the public health;

() If an inpatient is in imminent danger of
death or permanent injury and the proposed equipment could, on a

temporary basis, aid in the reduction of the danger; or

(<) If the hespital to be served by the egquipment
on a temporary basis has been denied a certificate of need for the
same or similar egquipment as that propoesed, and to transport the
inpatient to another facility with eguipment similar tc that
proposed would present a greater risk to the patient than the risk

cf pfoviding the service by use of the propecsed eguipment.

15.16. All health care facilities or persons granted
an exemption from certificate of need review shall report the
progress ftoward completion of the exempt prcject to the board not
less than forty-five (45) days prior to the one year anniversary
date of the exemption or at such other time as the board may
require in writing. - Any failure to report the progress of the
exempted project when reqguired to do so, or Lo report a substantial
change in the scope of the exempted project, shall ke sufficient
cause for the bcard te withdraw the exemption or determine that
there has been a substantial change to the project requiring

certificate of need review. If the board withdraws a previocusly
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granted exemption, the health care facility must obtain a

certificate of need before proceeding with the project.

§65-~-7-16 ‘Exemption Review Procedure

16.1. Any person seeking an exemption pursuant to
sections—i61tl—er—16+33 15 cf this rule or pursuant to rules
promulgated by the board must file with the board a letter of
intent to do sc at least fifteen (15) days before the submission of
a formal request for exemption. The letter of intent shall contain
sufficient information to advise the board of the nature of the

exemption sought and cutline the grounds for such exemptiocn.

16.2. Upon receipt of the letter cf intent, the
board shall publish a notice ef—sueh—reseipt in the Saturday
Charleston newspapers and the State Register. The notice shalil
identify the legal entity seeking an exemption, and the greounds

allegedfor—such type of exemption reguested and a description of

the proposal. The notice shall also state the rights of affected

parties to a hearing.

16.3. An exemption application must be filed with
the board no sooner than the fifteenth day or later than the
thirtieth day following the filing of a letter c¢f intent. The

application shall be verified under ocath by the chief executive

officer and the person or persons who prepared the application.
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Upon receipt of the application, the board shall have fifteen (13}
days in which to determine whether or not the application is
complete. If the application is not complete, the board may
reguest additional information. Upen receipt of the additional
infermation, the board shall have fifteen (15) days to determine if

the applicaticn is complete.

16.4. Upon determining that the application 1is
complete, and after the date has passed in which an affected person
may reguest a hearing, the board shall publish a notice in the
Saturday Charleston newspapers and the State Register. The notice
shall identify the legal entity seeking the exemption, anrd the

grounds—alleged —£fer—Ehe Ltype of exempticn reguested and a

description of the proposal. If a hearing has been requested, the

notice shall also state the time, date and place of hearing.

16.5, If no hearing has been reguested by an
affected party, the board shall render its decision on the
exemption request within ten (10) days of the publication regquired

by subsection 16.4.

16.6. ’ If a hearing has been reguested by an
affected party, the board shall hold a hearing within thirty (30)
days of the request unless the board sets a later date upon a
showing of good cause therefor. At the conclusion of the hearing,

the parties may submit proposed findings of fact and conclusions of
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law or legal briefs within five (3) days of the receipt of the
transcript and this period may be extended only with the consent of
the applicant. The board shall then have ten (10) days from the
recelipt of these items, or the clesure of the record if those items

are not tendered, to¢ render its written decision.

i6.7. The beoard may conduct a prehearing conference
in accordance with Rule 16 of the West Virginia Rule's of Civil
Procedure. If an order 1is first obtained from the board or a
hearing examiner appcinted by the becard, the parties may engage in
discovery as provided by the West Virginia Rules of C(Civil
Procedure. The scope of any discovery permitted by this section

shall be limited to relevant and admissible evidence.

16.8 A request for a hearing must be from an

affected party and must be filed, in writing, with the bcard within

ten (10) days of the publication of the notice in the Charleston

Saturday newspapers as described in subsecticon 16.2 of this rule.

§65-7-17 Reconsideration of Final Board Degision

17.1. Any person may reguest, in writing, a public
hearing for the purposes of reconsideration of a decision rendered

by the board on a certificate of need applicaticn. If the reguest
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for reconéideration establishes good cause for reconsideration,

then a puklic hearing shall be granted.

17.2. A request for a reconsideration hearing shall

be deemed to have shown good cause if, in a detailed statement, it:

(a) Presents significant, relevant
infeormation not previously <considered by the Dboard, and
demonstrates that with reasonable diligence the information could

not have been presented before the board made its decision:

(b) Demonstrates that there have been
significant changes in factors or circumstances relied upon by the

board in reaching its decision;

(<) Demonstrates that the board has
materially failed to follow its adopted procedures in reaching its

decision; cr

(d) Provides such other bases for a public

hearing as the board determines ccnstitutes good cause.
17.3. A reguest for reconsideration must be

received by the board within thirty (30) days after the date upon

which all parties received notice of the board's decision. A
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reguest for reconsideraticn shall stay the running of the appeal

period until a decision is rendered upon the reconsideration.

17.4. Any hearing upon a regquest for
reconsideration shall be heid within thirty (30} days of the
board's receipt of the request. This time pericd may be extended

for good cause.

17.5. Notification o©f a reconsideration hearing
shall be sent, prior to the date o©of the hearing, to the persocn
reguesting the hearing, the applicant proposing the new

institutional health service and teo any other perscn upcn regquest.

17.¢6. The public reconsideration hearing shall be
held in accordance with the public hearing regquirements of this

rule. _

17.7. The board shall issue its written findings
which state the basis of its decision upon the reguest for
reconsideration within forty-five (45) days after the conclusion of

the hearing. This time pericd may be extended for good cause.

17.8. The decision of the board after a
reconsideration hearinQ shall be considered the final decision of
the beoard subject to appeal pursuant to the provisions of section

.18 of this rule.
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17.9. A request for reconsideration which does not

establish good cause shall be denied.

§65-7-18 Appeal of Certificate cf Need Decision

18.1. A final decision of the board relating to the
iSsuance, denial cor withdrawal of a certificate of need shall, upon
request by an affected person, be reviewed by the State Tax
Department's Office of Hearings and Appeals. A reguest for review
must be received by the 0Office of Hearings and Appeals within
thirty (30} days after the date upen which all parties received

notice of the beoard's decision.

i8.2, Reguests for a review hearing must be
addressed or delivered to: Chief Hearing Examiner, Office of
Hearings and Appeals, State Tax Department, 1001 Lee Street,
Charleston, West Virginia 25301. A copy of the request must also.

be addressed or delivered to the board.

i8.3. To the extent not inconsistent with section
10 of the Act, for the purpose of administrative review o©of the
board's decision, the Office of Hearings and Appeals shall conduct
its proceedings in conformance with the West Virginia Rules of
Civil Procedure and the Local Rules for the Circuit Court of
Kanawha County, and its review of appeals in accordance with the

provisions governing the judicial review of contested
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administrative cases in W. Va. Code §25A-53-4, nct withstanding the

exceptions contained in Code §29A-5-2.

18.4. The board and the 0ffice of Hearings and
Appeals may stay the effect of the board's decision pending its
review., 3Such a stay must be in writing and at the reguest of the
perscn appealing the board's decisicn or the applicant seeking a

certificate of need.

18.5. The person reguesting a review cof the board's
decision shall, as part of the request, include an assignment cf

errors.

18.6. If a person reguesting the review of  the
board's decision fails to appear at the date, time and place of the

hearing, the review shall, unless gcod cause be shown, be

dismissed.

18.7. The written findings of the Cffice of
Hearings and Appeals shall be sent tc the person who requested the
review, the person proposing the new instituticonal health éervice
and the board. The board shall make copies o©of the decision

available to others upon reguest.
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18.8. Unless remanded to the bocard for further
action or consideration, the decision of the Office of Hearings and

Appeals shall be considered the final decision of the boaxd.

18.9. If the Office of Hearings and Appeals remands
the matter to the becard, the remand order may estabklish a date by
which further action shall be completed by the bcard. The order
shall also staté whether any findings or rulings of the board have

been reversed or revised.

18.11. The Office of Hearings and Appeals may grant
a continuance of a hearing or held a rehearing of a review regquest.
If a regquest for a general ccntinuance is regquested, and neither
the person requesting the review or the applicant seeking the
certificate of need for a new institutional service object, the
Office of Hearings and Appeals may grant the regquest for a general
continuance. If the continuance continues for more than one (1)

vear, the review shall be considered withdrawn with prejudice.

§65-7-19 : Judicial Review

15.1. Any final decision of the Office of Hearings
and Appeals granting, denying or withdrawing a certificate of need
or exemption shall ke appealable to the Circuit Court of Kanawha
County or to the circuit court o¢f the county in which the

petitioner or any ¢f the petiticners reside or do business. The
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appeal shall be filed within thirty (30} days after the déte upon

which all parties receive notice of the decision of the Qifice of

Hearings and Appeals.

19.2. Any party adversely affected by the Office of
Hearings and Appeals review shall have standing to file an appeal.
For the purpcses of this section, a "person adversely affected by
the review'" means the bcard, any perscn who meets the definition of
"affected person" under section 2 of the Act, and any person who

participated in the proceeding before the board.

19.3. For the purposes ¢f this secticen, no decision
of the board shall be deemed final until it is reviewed by the
Office of Hearings and Appeals pursuant to section 18 of this rule
or until the time for such an appeal has elapsed. No c¢ircuit court
shall have jurisdiction to consider a decision of the bcard if the
petitioner has failed to file a request fcor review with the Office
of Hearings and Appeals within the time permitted under section 18
of this rule, or, i1f a request for review was filed, the perscg
requesting the review has failed tc pursue the review and it has

been dismissed with prejudice.




§65-7-20 Progress Reports/Extenéion of Certificate of
Need
20.1. ‘Any person holding a certificate of need or

who has been granted an exemption under section 16 of this rule
shall submit to the becard, in writing, a report on the progress
being made toward completion of the approved project according to
the timetable contained in the application. The progress report
must be verified under ocath by the Chief Executive Cfficer and
shall be submitted at least forty-£five (45) dayé prior te the
expiration of the certificate of need or exemption, or at such
other time as directed by the board. The report shall include, at

a minimum, the following:

(a) The current status of the project in relation

to the timetable in the application;

(b) The projected date of compietion;

(<) The cause  oOr causes of any delays
encountered;

fd) Changes in the project, including any

proposed changes for which a request is made for the board to
determine whether the ©proposed <change 1is reviewable as a

substantial change cor that an exemption previcusly granted undexs
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section—1l6—o0f+this-rule should be withdrawn and the applicant

required to obtain a certificate of need for failure to meet the

requirements of the exemption;

(e) The projected total cost; and
(£) Compliance with any conditions of
certification.
20.2. Any perscn holding a certificate ¢of need or

exemption urder section-téof Ethisxule shall submit any additional

information reguested by the board.

20.3. The creation of shelled in space shall net be

considered completion of the project unless explicitly provided-for

permitted in the board's decision granting the certificate of need.

20.4., New conditions which are unrelated to the
representations made by the applicant may not be imposed by the

board, at—+the time ofresortifications

20.5. Any failure to submit a complete and timely
pregress report shall be sufficient grounds for the board to
determine that any future certificate of need application was is
not complete or for the board to refuse to approve any increase in

rates.
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20.6. An obligation for a capital expenditure
associated with an approved project or exemption under—seection—16
sf this ruls shall be incurred within twelve (12) months of
issuance of the certificate of need or exemption unless the board
has approved a timetable for the obligation of a series of
obligations for capital expenditures for discrete components to be
incurred over a period longer than twelve (12) months. If the
board has approved a timetable for the obligaticn cf a series of
obligations for capital expenditures for discrete components to be
incurred over a period longer than twelve (12) months, the
obligation for the first component must be incur?ed within twelve
(12) months after the issuance of the certificate of need or

exemption.

20.7. Upon good cause shown, the board may extend
the duration of a certificate of need or exemptiocon for up to six
{6) months. If the obligation required to be incurred Dby
subsection 20.6 of this rule is not incurred within eighteen (18)
months of the issuance of the certificate of need or exemption, the

certificate &r exémption shall automatically expire.

20.8. If the obligaticn regquired tc be incurred by

subsection 20.6 of this rule is incurred within the prescribed time

pericd, the applicant may request a renewal of the certificate of

need in order to complete the project.
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20.88. If a renewal review is underway, the old
certificate of need shall automatically be extended until the

completion of the renewal review.

20.1¢C. A renewal of the certificate of need may be

granted by the beocard for time pericds that are deemed appropriate.

20.811. If a request for renewal of a certificate of
need is not made before its expiration, the certificate shall
automatically expire. For good cause shown, the board may waive
the effect of this subsection and permit the extension of the

certificate of need during & the renewal review period.

§65-7-21 .. Substantial Changes to Proiject After Issuance

of Certificate cf Need

21.1. In determining whether changes prcposed to an
approved project for which a certificate of need or exemptlon has
been issued is substantial, the following shall be considered by

the board as prima facie evidence of a substantial change.

{a) A change in the location which reduces the
accessibility of patients who otherwise have no alternative to the
services reascnably available cr the change would adversely affect

or impact an existing health care facility;
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(b) A change in the service area of the approved

project;

(c) A change in the location to a county that was
not significantly impacted by the proposal when it was originally

approved;

(d) An addition in the number of beds or a change

in the types of beds;

{e) The acquisition of major medical eguipment
not described in the application as part o¢f the project or a
capital .expenditure for major medical equipment in excess of ten

percent (10%) over the approved capital expenditure for medical

equipment;

(£) The addition of health services;

(g) The increase or decrease in square footage in
excess of 10% of the coriginally approved footage or 1,000 square

feet, whichever is greater; and

(h) An unapproved capital expenditure, or an
increase in the approved capital expenditure which is in excess of
the expenditure minimum or in excess of 20% of the originally

approved capital expenditure, whichever is less.
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21.2. No preoposed substantial change to a
previously approved project may be undertaken by an applicant until
a determination of the need for review has been made by the board.
The board will issue its decision on whether a new certificate of
need review is required. The board shall issue its decision within
(a) fifteen (15) days of its receipt of the request from the
applicant, or (b} if additicnal infermaticn is requested by the
board, within fifteen (15) days of its receipt of the additional

information.

21.3. Any failure to inform the beard of a proposed
substantial change to a previously approved project may result in

the withdrawal of the certificate cf need.

§65-7-22 Transferability

22.1. A certificate of need is nontransferable. A
transfer includes the sale, lease, transfer of stock or partnership
shares, or other comparable arrangement which has the effect of

transferring the control of the owner of the certificate of need.

22.2, If the board finds that a certificate of need

has been transferred, the certificate shall be withdrawn.
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§65-7-23 Substantial Compliance Review

23.1. The board shall conduct a substantial
compliance review of all new institutional health services for
which a certificate of need has been Issued or Zfor which an
exemption has been granted under section 16 cf this rule. No later
than forty-five (45) days prior to licensure or the undertaking of
the activity for which a certificate of need was 1issued or an
exempticon granted under section 16 c¢f this rule, the applicant
shall regquest, in writing, that the beoard undertake a substantial
compliance review. The request must be verified under cath by the

Chief Executive Officer.

23.2. The becard shall issue its findings as to
substantial compliance within forty-five (45) days cf its receipt
of a request for such review. If the board finds that the project
is not in substantial compliance with its certificate of need or
exemption, the certificate or exemption may bke withdrawn by the
board and the board may direct that any license te coperate the new
service be revoked cor denied, or the board may impose appropriate
fines and/or seek an injunction against the use or cperation of the

new service.

23.3. If the board determines that it would be
impracticable for the applicant to prepare and submit final cost

figures for the project prior to the time the project is ready to
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be licensed o¢r ready to undertake the activity for which a

certificate of need was issued, the board may Iissue & notice of
substantial compliance, authorizing the 1licensure or the
undertaking of the activity, which is conditional, for up to twelve
(l12) months. The applicant must prepare and submit documented
final cost figures within the time designated by the board when
issuing its notice of substantial compliance. Failure to¢ submit
the ginal cost figures within the time designated by the board may
result in the withdrawal of the certificate of need. The board may
impose appropriate fines and seek an injunction against the further

use or operation of the new service,

§65-7-24 . . : Withdrawal of Certificate of Need

24,1. - A certificate of need may be withdrawn by the

board for any of the following reasons:

(a) Insufficient  progress in | meeting the
timetable specified in the approved applicaticn for the certificate
and for not making a good faith effeort tc meet it in developing the

project;

(b) Noncompliance with any conditions of

certification;
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{c) A substantial change in an approved new
institutional health service for which change a certificate of need

has not been issued;

{d) A material misrepresentation by an applicant

upon which the board relied in making its decision; or

(e) Other reasons contained in the Act or this

rule.

24,2, After the commencement of a hearing on the
board's proposal to withdraw a certificate of need, and before a
final decision is issued, there may be nc ex parte contacts between
the holder of the certificate, any person acting on behalf of the
holder, or any perscen in favor of or in opposition to the
withdrawal of the certificate and any member of the board or itis
staff or agents who exercise responsibility respecting the

withdrawal of the certificate,.

24.3. In the case of a proposed withdrawal of a
certificate, the board shall follow the notification c¢f review
provisiocns, the public hearing provisions, the notificaticn of the
status of review and finding provisions, the annual report
provisions, the reconsideration provisicns, the conditional
decision provisions and the notification of decision and findings

provisions of the Act and this rule.
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24.4. An appeal of the withdrawal of a certificate

of need shall be made pursuant tc secticn 18 of this rule.

§65-7-25 Declaratory Judgement Ruling or Ruling of : -
NenzReviewability
25.1. A health care facility, health care provider

or healith maintenance organization regulated by the Act, or any
person planning to acquire, offer cor develop any new institutional
health service may apply to the board for a declaratory ruling on

any matter regulated by the Act or any rule promulgated thereunder.

25.2. Any person acguiring, offering or developing

an institutional health service may apply to the bocard for a ruling

regarding reviewability of the propcsed institutional health

service. : ) . - . i

25.3. Any request for a declaratecry ruling or a
ruling regarding reviewability shall be made in writing. Thé
request shall be addressed to Birester of -Cortificate—of Neeod
Chairman, West Virginia Health Care Cost Review Authority, 100 Dee
Drive, Suite 201, Charleston, West Virginlia 25311. The reguest

must be verified under oath by the Chief Executive Qfficer.

25.4. Upon receipt cf a request for declaratory

ruling or a ruiing regarding reviewabilitfy, the board shall issue
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its ruling within sixty (60) days of its receipt of the reguest.
The ruling shall be served upon the perscn requesting the ruling
and shall be made available to any other person upon request and on
payment of the cost set out in the fee schedule adopted by the

beard.

25.5. -The beard shall publish notice of its
declaratory ruling  or ruling regarding reviewability in the

Saturday Charleston newspapers and the State Register.

25.6. Any affected person may, within ten (10) days
of the published notice, reguest a reconsideraticn of the board's
ruling-regardiﬁé reviewability. .The fequest for reconsideration
shall be in writing and must set forth with particularity the
reasons for the reguest. The regquest shall be addressed to General
Counsel, West Virginia Health Care Ccst Review Authority, 100 Dee

Drive, Suite 201, Charleston, West Virginia 25311.

25.7. Upon receipt cf a reguest for

reconsideration, the board shall, within $es—383+ thirty (30) days,

determine whether the request will be granted. If the board
determines that the request should be granted, it shall also
determine whether sufficient grounds have been established to hold
a public hearing or whether the reconsideration shall be upon the
record and any written matters submitted to the board pursuant to

the reguirements of subsection 25.10 of this rule. Notice of the
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board's decision regarding reconsideraticon shall be served upon £he

all affected persons. reguestingthe—reconsideratieonand—the-person
s y ‘ginal 1:

25.8, The board's determination on whether the
reconsideration shall be by public hearing or upon the record and
other written matters submitted pursuant to section 25.10 shall be

final and nonreviewable. o

25.9, H—theboarddeteormninos—that—reconsideration
will -be-—granted,—nNotice of said the board's decision regarding

reconsideraticn shall be published in the Saturday Charleston

newspapers and the State Register. The notice shall identify the

person or entity regquesting the ruling, the nature of the original

ruling, and the date, time and place of a public hearing on the

matter if one is to be heldr—and-—if-netr—thenthe date—by which
, beieed : . e filed with tho .

25.10. If the koard determines that a review shall
be wupon the record, it shall establish a schedule for the

submissicon of written matters. Any affected person may submit

written—testimenyy proposed findings of fact and conclusions of law
and/or legal briefs within the time established by the board,—but

thetime soeostablished shall net bpe more—than twenty {20-days
after the publication-reguired-by-seetion25+9%. A final ruling by

the board must be issued on or before the forty-£fifth day after the
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publication reguired—by—sectionr—25-9 submission cf all written

matters.

25.11. If the becard determines that a hearing should
be held upcn the request for reconsideration, it shall be held

within thirty (30) days of the publication required by subsection

25.9 unless the board, for gcod cause shown, sets a later date.

25.12. The board may conduct a prehearing conference
in accordance with Rule 16 of the West Virginia Rules of Civil
Procedure. If an order is first obtained from the board or a
hearing examiner appointed by the béard, the parties may engage in
discovery as provided. by the West Virginia Rules of Civil
Procedure. The sccpe of any discovery shall be limited to relevant

and admissible evidence.

25.13. AL the conclusion of any hearing, the parties

may shall submit proposed findings of fact and conclusions of law

or legal briefs within five—{5)—days—ofi the reseipit-of-E£he

roviewability 1f required by the board. The board shall £hern have

fifteen {15y forty-five (45) days from the receipt c¢f those items

2
=+

or the closure of the record if those items are not tendered to

make its determination in writing.
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§65-7-26 | Public Access To Information

The board shall make available for public inspection and
examination all applications filed with the board and all other
pertinent written materials filed with the board and essential to
its review process. Copies cf any such applications or documents
shall be made available to the public upon reguest. The board may

charge its reasonable and customary fees for making such copies.

§65~7-27 . Applicability

Any application for which a review c¢ycle has been
established prior to the effective date of this rule shall be
considered under the rules in effect at the time the review cycle

was established.

§65~7-28 Severabkility

If any section or provisicn of these regulations is declared
unconstitutional or void by any court of competent jurisdiction or
the applicability therecof to any person or circumstance is held

invalid, the constituticonality or validity of the remainder of the
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requlations and the applicability thereof to other persons and
circumstances shall not be affected thereby, and to this end, the
sections and provisions of these regulations are declared to be

severable.
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July 18, 1591

Mr, Larry Figer, Chairman Lo
West Virginia Health Care

Cost Review huthority
100 Dee Drive, Sulte 201 |
Charleaton, Wv 25311 -

Dear Ms5. Stcnestreat:

On behalf of United Hgapizal Center, two comments are proffered
with raspect to the propesed certificate of need regulaticns (W,
va. Ccde $§16-2D-1 et seg.): elimination of §65-7-12,2, and substi-
tution of $65=7=12.4 as Zollows:

The Board shall, in its conasideration of an applicatien,
give significant consideraticn to criteria (o) and (p) of
Sectien 12.1 of this rule, Where supply of a Kealth sgervice
ig, or upon approval will be, within an acceptable range of
supply for that service, the keard may give significant cen-
sideration whether the applicant has sultably damonstrated
that approval of the applicaticn will, through improvements
oz innovations in financing, reimbursemant, sarvice deliv=-
ery, ©r other means, affect the quali:tv of services deliv-
ared, as determinad by conslstency with the State Eeazlth
Plan skandards pertaining te guality, and result in a system=
wide ¢ost savings,

These suggzsted modifications te the preposed regulations are
requisite for complianca with current stats health policy regard-
ing cost containmant, az promulgated by H.B, 2194 and W. Va., Ccde
§16-2D-4(1)(4). Tc explain, §65-7-12.2 and 12.4 azxe founded on
the assumpticn that free market principles work in health care,
i.e., competiticn produces a desired economic effect for con-
sumers in terms of increased Supply and reduced price, which in
turn results in systemwide cost containment.

This assumpticn i3 fallacious and has been discredited by the
Fadarzl governmenz, econcmiats, and the health care industry on
the basia that: 1) the prica (reimbursement) recaived for a
health service is not correlated to the cost of deliivering that
service, because payment is datermined by budgetary policy and/or
. & perceived value of that service compared te other health
services, Tot the rescurces reguired te produce the servicez 2)
tha price (charge) fer a health service by a provider iz not
simply based on tha direct costs associated with delivering that
servizce, rather, the price is significantly influencsd by the
everall financlal need of the facdllity ¢ilven chariiy care con-
gtraints, government payer deductions/allowances, debt service
requirements, creoss subsidization ¢f needed community services
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Mr, Larry Fizer
July 18, 1931
Page Two

that ars unprofitable, and zachneclogy/plant/staffing needs; 3) a
redugtion in the price (reimbursemant) of a health service does
not result in a systamwide cost mavings, in fact, ¢oat ghifting
and price increases for other health services may cccur in crdar
to offset the financial loss; and, 4) an increase in the health
sarvice supply does not guarantee a reduction in the prica feor
tha service, but rathar increasss the £ixed costs of tha health
cars system and generally has a detrimental financial affect on
the individual provider who must cosi shift or increase prices if
a logs 1p volume ¢ocours as a result of increased supply.

Tnelusion of raegulations which provide a disparate advantage for
applications detarmined to be “competitiva®, particularly through
such mechaniams as Siscounting and prepayment provider contracts,
would be inconslstent with current state policiesg to aveld un-
necessary duplication of sarvicas and institutional and system=-
wide cost shifting. Thus, we strongly urge the adoption of thase
modifications. :

Vefy truly yours,

gm AT

Brugce ¢, Carter
Pregident

BCC: dms
cct Robert Hatfliesld

Walter Dale
Marianne Stonag:ireet, General Counsgel




- 600 D Street, Secand Levs!
South Charieston, West Virginia 25203
(304) 744-9842 FAX (304) 744-9889

West Virginia Hospital Association

July 13, 1561

Mr. Larry Fizer

Chairman, Health Care Cost
Review Authority

100 Dee Drive, Suite 201

Charleston, West Virginia 25311

Dear Larry,

The West Virginia Hospital Association appreciates the
opportunity to comment on the proposed legislative rule covering
Certificate of Need which was filed as an emergency rule on June 17,
We believe that basically the proposed rule fairly reflects the CON
provisions in H.B. 2194 and also continues te level the plaving field
among hospitals ané other health care facilities and prefessional
groups.

While we basically support the rule, there ares several technical
changes we are recommending. First, under 2.9., the rule reads as
follows:

"Expenditure Minimum for Annual Operating Costs' means three
hundred thousand dollars for each twelve month pericd following
the date upen which a new institutional health service is
acquired, offered or developed and for each twelve (12Z) month
period thereafter.

The problem with the above language is that there is no end point
to it. TFor example, does this mean ten years hence when three hundred
thousand dollars will mean something much different than three hundred
thousand dellars in 19517 We would propose as an aiternative that
there be a three year limit on this particular paragraph.

We also have a recommended change under 6.1l. which concerns long
range plans. The Health Care Cost Review Authority has added a new
section (section e) which states that the long range plan, which is
submitted with the CON application, neads to include the proposed
annual capital expenditure budget for each of the next five years.
Feedback from cur Committee on Health Care Policies indicates that
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hospitals do not include specific capital expenditure budgets for five
vears in their long range plans. We recommend, as an alternative,
that hospitals submit capital expenditure spending targets for three
vears and that this expenditure target be an aggregate figure.

The West Virginia Hospital Association gquestions the need feor
continued exemption of HMO's from Certificate of Need. The Federal
law that requires CON exemption for HMG's no longer exists and there
is, therefcre, no good public policy argument for exempting HMO's. 1In
addition, there is no clear concise definition of HMO's in the rules
so that any managed care program may argue that they are, indeed, an
MG,

The West Virginia Hospital Association sincerely appreciates the
cpportunity to review and comment on the preposed rules and believes
that the recent CON changes will achieve the goal of cost containment.

Sincerely, [
-Iut/

vy

Robert D. Whitler
Vice President
Public Policy Development

RDW\ pdp

cc:  Steve Brenton
Mike Sellards
Dennis Bridgsman
Keith Biddle
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Gaston Caperton Larry C, Fizer
Governor Chairman

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES
Taunia Willis Miller B&a;: t‘!:?n;b?rs
Secretary HEALTH CARE COST REVIEW AUTHORITY (et pale

MEMORANDTUM

TO: Legislative Rule-Making Review Committee
FROM: = Health Care Cost Review Authority

DATE: August 9, 1991

RE: Brief Summary of Proposed Legislative Rule:

Certificate of Need Rule; and Statement of
Circumstances Requiring the Rule

This legislative rule implements the provisions of the
Certificate of Need Program found at W. Va. Code, §16-2D-1 et seq.,
as administered by the Health Care Cocst Review Authority. This
rule further repeals and replaces legislative rule "Certificate of
Need" §65 C.S.R. 7 (1983) and "Exemptions From Certificate Of Need
Review," §65 C.S.R. 11 (1988).

Enrolled Committee Substitute for House Bill 2154, effective
March 20, 1891, significantly expanded the Agency's authority to
review health care projects by reducing the expenditure thresholds
and eliminating many prior exempticns from certificate of need
review. This rule consolidates and updates the applicable criteria
governing certificate of need review in West Virginia.

MKS/ jmh

100 Dee Drive, Suite 201 Charleston, West Virginia 25311 Telaphone: [304] 343-3701




Gaston Caperton Larry C. Fizer
Governoer Chairman

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES
Taunja Willis Miller Board Members
Secretary HEALTH CARE COST REVIEW AUTHORITY aoalter ). Dale

MEMORANTDTUM

TO: Legisliative Rule-Making Review Committee
FROM: Bealth Care Cost Review Authority

DATE: August 9, 1991

RE: Amendments and Reasons for Amendments to

Propesed Legislative Rule: Certificate of
Need Rule; and Statement cf Circumstances
Regquiring the Rule

The agency received two written comments concerning this rule.
The first, from the West Virginia Hospital Association, generally
supports the rule. However, the WVHA suggests: (1) limiting the
expenditure minimum for annual operating costs to a period of three
years; (2) reducing the submission by hospitals of annual capital
expenditure budgets to a period cof three years versus five years;
and (3) eliminating the HMO language from the rule because the
federal law which requires certificate of need exemption for HMO's
no longer exists.

In regard o the expenditure minimum for annual operating
costs, the agency rejects the WVHA's suggestion because the
enabling legislation which defines this term dces not provide for
a cap of any periocd of time. The threshcld amount ($300,000.00) is
subject to change by the Legislature and has been changed
fregquently in the past. Accordingly, the agency believes that
$300,000.00 must be the annual expenditure minimum for cperating
costs for an indefinite period of years unless or until the
Legislature increases or reduces the threshcld. The agency also
rejects the WVHA's suggestion concerning the reduction in the
number of years for which the hospital must submit its annual
capital expenditure budget. The rule requires the hospital to
submit this d»udget for each of the next five years. The agency
believes a review of the hospital's budget for the next five years
is more informative in regard to large expenditures and/or projects
than a review of a three-year budget. Finally, the agency, in
response to the WVHA suggestion concerning the HMO language, has
deleted a major portion of the language, concerning HMOs. Although
the federal law no longer exists the language remains in the West
Virginia statute. However, because this section of the Code has
never been utilized the agency deleted it from the rule with the

100 Dea Drive, Suite 201 Charleston, West Virginia 25311 Telephone: [304] 343-3701




Memorandum to Legislative Rule-Making Review Committee
August 9, 1991
Page Two

understanding that the statutory provisions will govern if the
situation ever requires the implementation of this language. ‘

A second comment was received from United Hospital Center
concerning the language in the rule regarding competition. The
agency 1s net at liberty to incorporate this comment into an
amendment to the Certificate of Need Rule. The reason being that
the language to which United Hospital Center objects is statutory
language and therefore, cannot be altered by this agency.

All amendments to the Certificate of Need Rule not previously
explained are grammatical, technical and/or procedural. No
substantive amendments have been made to this rule.

MKS/ jmh




ORIGINAL

BEFORE THE HEALTH CARE COST REVIEW AUTHORITY

IN RE: TITLE 65
WEST VIRGINIA LEGISLATIVE RULE
SERIES 7
CERTIFICATE QF NEED
PUBLIC HEARING

The fcllowing is a transcript of
proceedings had before the Health Care Cost Review
Authority, 100 Dee Driwve, Charleston, Kanawha County,
West Virginia, on July 18, 1991, commencing at 10:02
a.m., before Anita X. Urban, Court Reporter and Notary
Public in and for the State of West Virginia, pursuant

to Notice.

APPEARANCES: LARRY FIZER, Chairman/Hearing Exzaminer
MARIANNE STONESTREET General Counsel
ROBERT PARKER, Executive Director
WALTER DALE, Board Member
ROBERT HATFIELD, Board Member
RAY SHINGLER, Chief Financial Analyst
DANA. DAVIS, Assistant Counsel

PHYLLIS HAYNES EDENS

CERTIFIED COURT REFORTERS
2135 KAY NEVA LANE
CHARLESTON, WEST VIRGINIA 25312
(304) 984-3331 WV (300) 248-3531




Proceedings 2

EXAMINER FIZER: Shall we come to order,
please.

The purpose of today's hearing is to
take comments upon the proposed Legislative Rule that
iz titled No. 65, .Series 7 related to the Certificate
i|of Need program as administered by the Health Care Cost
;Review Authority.

Is there anyone in the audience who
wishes to make a comment on those regs this morning
' that have not signed the sheet or wish to sign it at
%this time?

(WHEREUPON, no response was made.)

EXAMINER FIZER: The sign-in sheet indicates
that there has been three people sign in as far as
being in attendance, and neither of the three wish to
make a comment upon this proposed rule this morning.
i
| There being no cone wishing to comment
upen that set of rules, we will close the record at

this point in time for the opportunity to comment on

those.
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Proceedings 3

The other set of regulations that many
of you are interested in and due to the State
requirements and stuff in giving public notice, the
Financial Disclosure, and that has been scheduled for
ten o'clock, so we'll have to wait until ten o'clock to
convene the hearing on those.

( WHEREUPCON, the hearing was

concluded at 9:34 a.m.)
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REPORTER'S CERTIFICATE

 STATE OF WEST VIRGINIA,

| COUNTY OF KANAWHA, to wit:

I, the undersigned, Anita K. Urban,
Court Reporter, do hereby certify that the foregoing

is, to the best of my skill and ability, a ftrue and

i

|accurate transcript of all the testimony adduced or

éproceedings had in the aforementioned case, as set

| forth in the caption hereof.

Given under my hand this 19th day of

July, 1991.

(Lo b

~ . Court Reporter
Notary Public




