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NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

AGENCY: Health Care Cost Review Authoritly TITLE NUMBER: 65

DATE EMERGENCY RULE WAS ORIGINALLY FILED: June 17, 1991

IS THIS THE FIRST EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:
NACE S N : . -
IS THIS THE SECOND EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:

DATE OF FIRST EMERGENCY AMENDMENT: _Qctober 16, 1991

SERIES NUMBER OF RULE: 7 TITLE OF RULE: Certificate of Need

THE ATTACHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE. THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER APPROVAL BY SECRETARY OF ;
STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY AMEMDMENT ARE AS
FOLLOWS: *

The amended rule contains changes made by the Legislative Rule Making Review
Committee. " The amendment is necessary to make the emergency rule in effect
consistent with the proposed legislative rule as modified by the committee.

Use Additional Sheets If Necessary. Q
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APPENDIX 3

FISCAL NOTE FCR PROPOSED RULES

Ruie Title: Certificate of Nead Rule

Type of Rule: X Legisiative interpretive

e, PrOCedUral

AgencyHealth Care Cost Review Authoriiyaddress 100 Dee Drive, Suite 201

Charleston, West Virginia 25311

ANNUAL FISCAL YEAR
1. Effect of Proposad Rule | Increass Decrease| Current Next Thereafter
Estimated Total Cost $ $ s $ $
30,795 ' 30,789 30,795
Parscnal Services 24,636 24,636 24,636
Current Expense 65,159 6,159 6,159
Repairs and Alterations
Equipment
Other
2. Explanation of above estimates.

Persaonal Services - 1 FTE Health Care Financial Analyst

Current Expenses - Fringe Benefits @ 25%

3. Objectives of these rules:

To implement, consclidate and update the requirements for

certificate of need review.




4, Explanation of Qverall Ecomomic Impact of Proposed Rule,
A. Economic Impact on State Government.

N/A - The agency is funded by special revenues.

8. Eccngrpic Impact cn Political Subdivisions; Specific Industries;
Specific groups of citizens.

The funding for the additional health care financial analyst has been
appropriated by the legislature. Funding is provided by assessments

paid by West Virginia hospitais.

C. Economic impact on Citizens/Public at Large.

The expanded certificate of nesd review provided by this rule will
increase the agency's authority to review health care projects and
assist it in containing health care costs in West Virginia.

Date _Juyne 17, 1991

Signature of Agency Head or Authorized Representative
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EMERGENCY

TITLE 65

WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTECRITY

SERIES 7
Title: . CERTIFICATE OF NEED RULE
§65-7-1
General )
1.1. Scope - This legislative rule implements the

provisions of the Certificate of Need program found at West
Virginia Code §816-2D-1 et seg. as administered by the West
Virginia Health Care Cost Review Authority. This rule further
repeals and replaces legislative rule "Certificate of Need (CON)"
8§65 C.8.R. 7 (1983) and legislative zrule "Exemptlons From

Certificate of Need Review," §65 C.S.R. 11 (1588).

1.2. Authority - W. Va. Ccde §§16-2D-1, et seg., and 16~

289B-11.

1.3. Filing Date - June 17, 1991.




1.4. Effective Date -

1.5. This legislative rule repeals and replaces
legislative rule "Certificate of Need (CON)," 8§65 C.S.R. 7 (1983)
and legislative rule "Exemptions From Certificate of Need Review,"

§65 C.S.R. 11 (1988).

§65-7-2 Definitions

As used in this legislative rule, all terms that are defined

in section 2 of the Act at—section 2 - +theresf have those same

meanings which are in some cases further clarified hexedmn in this
section. Terms not defined in the Act have the following meanings

unless the context expressly reguires otherwise.

2.1, "Acquire a Health Care Facility" means to cbtain by
purchase, donation, lease or comparable arrangement a health care
facility's assets used 1in the provision o¢f healith services,
including the transfer of a health care facility from a subsidiary

corporation to its parent corporation or vice versa and/or

including a change or transfer of the licensee of the health care

facility.

2.2, "Act" means the certificate o©f need act, West

Virginia Code §16-2D-1+, et seq.




2.3. "Batching" means the consideration of completed
certificate of need applications which pertain to similar types of
services, facilities or equipment affecting the same health service

area. R

2.4, "Batching Category" means any one of the groupings

in section 10 of this rule.

2.5. "Board" means the West Virginia Health Care Cost
Review Authority established pursuant to W. Va. Code §16-29B8-5 and
which is designated to administer the certificate of need program

by W. Va. Code §16-29B-11.

2.6. "Certificate of Need" means a document issued by the
board which indicates that a proposed new institutional health
gservice is 1in compliance with the intent, purposes and provisions
of W. Va. Code §16-2D-1 et seg., and that a need exists for the

proposed new instituticonal health service.

2.7. "Consistent With The State Health Plan" means a
determination made by the board, after considering and weighing all
the evidence presented regarding an application, that the
preponderance of the evidence supports the achievement of the
applicable provisions of the State Health Plan unless the Plan is

in conflict with any statute or this rule.




2.8. "Emergency Circumstances That Pose A Threat To
Public Health" means those circumstances proclaimed as—sush by the
Secretary of the Department of Health and Human Resources to be an

emergency which peses a threat to public health or those

circumstances upon which a state of emergency is declared pursuant

to W. Va. Code §15-5-6.

2.9. "Expenditure Minimum for Annual Operating Costs"
means three hundred thousand dellars for each twelve month period
following the date upon which a new institutional health service is
acguired, offered or developed and for each twelve (12) month

period thereafter.

2.10. "Health Care Facility" has the same meaning as
contained in W. Va. Code §16-2D-2{(1), but does not include personal
care homes as defined In Code §16-3C-2, state homes for qualified
veterans as defined in Code §9A-2-1, or any institution operated by

or on behalf of the West Virginia Division of Corrections.

2.11. "Partieg" means the applicant and, if a hearing
is held, the person requesting the hearing and all persoens

designated by the board as parties to the hearing.

2.12, "Potentially Unnecessarily Duplicative," used
as a term to describe applications, means those applications in the

same review cycle which propose new institutional health services




to serve the same oxr similar health needs of the same or

potentially the same population.

2.13. "Project" means a proposed new instituticnal

health service.

2.14. "Propcsed New Institutional Health Service"

(a) The construction, development, acquisition or
other establishment of a new health care facility or health
maintenance organization including the acguisition of a health care
facility which is not currently in operation or is not currently
being operated as a health care facility but which has been so

operated in the past;

{b) The partial or total closure of a health care
facility or health maintenance organization with which a capital

expenditure is associated;

{c) Any obligation for a capital expenditure
incurred by or on behalf of a health care facility,—except—as

exempted-—by—+this—¥rules, or health maintenance organization, except

as exempted by this rule, in excess of the expenditure minimum or

any obligation for a capital expenditure incurred by any person to

acgquire a health care facility. An obligation for a capital




expenditure is considered to be incurred by or on behalf of a

health care facility:

{1) When a contract, enforceable under state
law, is entered into by or on behalf of the health care facility
for the constrﬁction, acqguisition, lease cr financing of a capital
assety, the contract is the result of arms length negotiations;

and, the board ecensludes determines phat the contract was not

undertaken as a means of technically complying with the requirement
that a capital expenditure be incurred, but was entered into with
the actual intent to proceed timely towards the completion of the
project—and. +£The contract must alsc contains a fixed starting

date and completion date;

(2) When the governing board of the health
care facility takes formal action to commit its own funds for a
construction project undertaken by the health care facility as its
own contractor; and the resclution contains a fixed starting date

and completion date; or

(2) In the case of donated property, on the

date on which the gift is completed under state law;

(d) A substantial change to the bed capacity of a
health care facility with which a capital expenditure is

associated;




=] The addition o¢f health services which are
offered by or ‘on behalf of a health care facility or health
maintenance organizatiocn and which were not offered on a regular
basis by or on behalf of such health care facility or health
maintenance organization within the twelve-month period prior to

the time such services would be offered;

(f£) The deletion of one or more health services,
previously offered on a regular basis by or on behalf of a health
care facility or health maintenance organization, which deletion is -

associated with a capital expenditure;

(g) A substantial change to the bed capacity or
health services offered by or on behalf of a health care facility,
whether or not the change is associated with a proposed capital
expenditure, if the change is associated with a previous capital
expenditure for which a certificate of need was issued and if the
change will occur within two years after the date the activity
which was associated with the previously approved capital

expenditure was undertaken;

(h) The expansion cof any of the following health
services, whether or not the expansion is associated with a capital
expenditure: open heart surgery rooms, cardiac catheterization

laboratories, radiation therapy equipment, magnetic resonance




imaging (MRI) equipment, computed tomography (CT) equipment or

lithotripters,
(1) The acqulisition of major medical egquipment; and
{(3) A substantial change in an approved new

instituticnal health service for which a certificate of need is in

effect. _

2.15. "Undertaken," when used to describe an activity
for which a certificate of need has been issued or for which an
exemption was granted, means the first use of the new institutional

health service for its intended purpose.

2.16 IVerification'" means a signed statement made

under oath before a notary public that the information 1s knowingly

provided and is true and correct.

§65-7-3 Certificate of Need Regquirements

3.1, No new institutional health service may be
acquired, offered or developed within this state unless the board

has issued a certificate of need h&s—be—en—-—i—s-s—&ed—for the new

institutional health service—-by—the—-beaxrd. If a new institutional

health service is exempt from certificate of need review by statute

or this rule, the board shall—uper—a—determination—of said




exemptiony lissue an eertificate eof need exemption before the new

institutional health service is coffered, or developed or acquired.

3.2, No person or health care facility may knowingly
charge or bill for any health service associated with a new
institutional health cservice knowingly acguired, offered or
developed without first obtaining a certificate of need from the

beoard.

3.3. Any charge or bill for health services asscciated
with a new institutional health service for which a certificate of

need has not been issued by the board skall-be is void and legally

unenforceable.

3.4, Donations of equipment or facilities to a health
care facility which, if acquired directly, would be considered a
new institutional health service subject to review by the board
shall require the issuance of a certificate of need before services
associated with the equipment or facilities may be offered or‘

developed.

3.5. A transfer of equipment cr facilities for less
than fair market value shall -be—<considered is a new institutional
health service if a transfer of the equipment or facilities at falr

market value wouid be subject to review by the board.




3.6. The boaxd may determine A— a series of

expenditures, each less than the expenditure minimum, which, when

taken together, are in excess of the expenditure minimum, may--be

determined-by—the-Pboard to be a single expenditure subject to the

review of the board. In making such a determination, the board

will consider the following:

(a) Whether the expenditures are for components

of a system which is required to accomplish a single purpose;

L}

(b) Whether the expenditures are to be made over
a two-year period and are directed towards the accomplishment of a

single goal within the health care facility's long-range plan; or
(c) Whether the expenditures are to be made
within a two-year period within a single department such that they

constitute a significant medernization of the department.

§65-7-4 - Certificate of Need Application

4.1. An application for a certificate of need shall be

on forms approved by the board. The applicant must submit 2 the

original and three (3) copies of the application mustbe submitted
to the board. The application shall bes—verifiedunder—sath must

have a verification signed by the Chief Executive Officer and the

person or persons who prepared the application.

10




4,2, The application shall, at a minimum, include the
follecwing: _
fa) The identification of the applicant;
{b) A copy of the governing body's approval of

the propesal and its written authorization empowering specified

individual(s) to sign the application and to act on its behalf;

() A description of the project;

(d) A timetable for implementation of the
project, including the projected date(s) for incurring the

obligation for any capital expenditure;

(e) A bdocumented analysis of the need of the
population to be served by the project, including the medically
underserved, and the extent to which the proposed service will be

accessible tc the population;

(£) - Policies for patient admission and provision

of fully or partially uncompensated care;

(g) A Bdocumented analysis of alternatives

considered by the applicant;

i1




{h) A Bdocumented analysis of the proposal's
relationship to the existing health care system, including
providers of direct, ancillary, and support services and health
professional training programs in the area in which services are to
be provided, and, when applicable, the extent to which the proposal

will meet the needs of those training programs;

(i) An analysis of the relationship of the

propocsal to the applicant's long-range plan on f£file with the board;

{(J) A Bdocumented analysis of the proposal's

relationship to the state health plan;

(k) An analysis of the extent to which
competition allocates services of the type being proposed and

promotes quality assurance, cost effectiveness and accessibility;

{1) An analysis of +the relationship of the
proposal to the most recent statements of deficiencies and plans of
corrections from surveys conducted by accreditation organizations
and other federal, state and local inspection agencies, as well as
copies of those survey reports or portions thereof as may be

required by the board;
[)

12




{m) Documentation of the availability of
resources, including health care providers, management persoconnel

and funds for capital and operating needs;

{n) Copies of existing or proposed policies with
respect to employment of facility staff and, where applicable,

admission to medical staff membership;

(e) A preliminary financial feasibility study
which includes an analysis of historical and projected utilization,
charges, sources of revenue, statements of revenues and expenses,
statement o©f changes in fund balance, statement of cash flows,
balance sheets, and a statement of the specific assumptions upon

which the feasibility study was based;

(p) Documentation o©f &existing or proposed
mechanisms for soliciting consumer Input into the applicant's

decision—-making process;

(q) In the case of construction projects, a
documented analysls of the cost and methods of the proposed
construction, including provisions for energy conservation and the
probable impact of the proposed construction on the applicant's

cost of providing health services;

13




() If applicable, a documented analysis of the
needs or circumstances of entities such as health professional
schools, multi-disciplinary c¢linics and specialty centers which
provide a substantial portion of thelr services to individuals not
residing in the health service area in which they are located or in

adjacent health service areas;

(s) If applicable, a documented analysis of the

needs and circumstances of research projects; and

(t) If applicable, a documented analysis of the

need and circumstances of health maintenance organizations.

§65-7-5 Expedited Applications

5.1. Any person or health care facility may £file a
certificate of need application for expedited review, upon forms
approved by the board, fcor those projects which would create a
minimal impact upon the scope, quality or cost of health services
to be .provided by the health care facility. Such projects may

include, but are not limited to, the following:

{a) Changes required of a facility or
organization in order to comply with applicable building and fire

codes and other laws, regulations and standards designed to

preserve life and safety;

14




(b} Capital expenditures which do not inveolve the
renovation, or replacement of beds or a substantial change to bed
capacity, or a substantial change to the health services of the

facility;

() The replacement of equipment;
(d) The acgquisition of health care facilities;
{(e) A substantial change to a new institutional

health service for which a certificate of need is in effect;

(f) New instituticnal health services proposed to
eliminate or alleviate emergency circumstances that pose a threat

to public health; a=nd

(g) Appliceticons from ambulatory health care
facilities, home health agencies, ambulatory surgical facilities

and health maintenance organizations-+ ;

{h) Applications from health care facilities for
projects that could be undertaken without a certificate ¢f need by
persons that are not health care facilities, i1.e., projects for
. parking buildings and medical office buildings proposed by
hospitals or.. the provision of personal care services by

intermediate care facilities; or

15




(i) Any other application within the discretion
of the board when there are no letters of intent on file for

projects that may be potentially unnecessarily duplicative.

§65-7-6 Long-Range Plans

6.1, - Every hospital proposing Vé new instiftutional
service subject to the standard batch review must submit to the
board a long-range plan, adeopted by the governing body of the
hospital as its official long-range plan, which shall consist of
the overall plan for the health care facility proposing the new
institutiocnal service for at least the next five (5) years. The

long-range plan shall, at a minimum, contain the following:

(a) A description of the organization and its

purpose and structure;

{(b) A statement of the goals and objectives of
the organization as they relate to construction, new service
development, egquipment purchases, sharing or merger arrangements

and staff recruitment;

{c) An analysis of the rescurces necessary and

available to accomplish the goals and objectives;

16




(d) A description of the assumptions and

rationale which form the basis for the goals and objectives; and

(=) The proposed annual capital expenditure

budget for each of the-—five the next three years.

§$65-7-7 Access To Information And Facilities

Upon proper notice, and as is reasonable and necessary in
the performance of the beard's responsibilities in administering
the certificate of need program, the board shall have access to any
information, records, meetings, sites and/or facilities pertinent

to an applicaticn or request for exemption under review by the

board.
§65-7-8 Additional Informaticn or Amendments to
Application
8.1. After the review ¢f an application has begun, the

board may require the applicant to submit additional information.
If no hearing is reguested upon the application, and the applicant
fails to submit the information within the time directed, or if the
applicant submits a substantial amendment to its application, the

board may:

17




(&) Extend the review cycle pursuant to the

provisions of section 13 of this rule;

{b) Enter an order closing the file ten (10Q) days

from the entry of such order; or
(c) Withdraw the application from review.

8.2, The board may examine the extent of additional
information provided or any amendment made by the applicant
regarding the application currently under consideration by the
board and its impact on the new institutional health service, and
determine the application to be a new propcsal subject to a new
review c¢ycle. The board shall notify the applicant of any such
determination, in writing, and further advise the applicant of the
dates in the new review cycle. The bcard shall alsc publiish & a

nectice shall also be-publicshed-by+the beard pursuant to subsection
11.6 of this rule.

§65-7-9 Application Withdrawal

g.1. An applicant may withdraw an application under

consideration by the beard maybe-withdrawn by theappiticant at any

time prior to the issuance of a final written decision-and-written

£irndings. The withdrawal of such application shali—be 1is without

prejudice.

18




9.2. The applicant must file with the board & a written

notice withdrawing the application must—bhe filed with the Poard

before the issuance of a final written decision.

§65-7-10 Batching of Applications

10.1. The board shall batch A all applications

which pertain to similar types of services, facilities or equipment
affecting the same health service area shall-—bebatshed into the

following categories and shall considered the applications in

relation to each other:

(a) Medical/surgical beds or acute care

facilities: Beds, health services or capital expenditures in excess

of the applicable expenditure minimum;

(b) Behavioral health/psychiatric/chemical
dependency/group homes for mental health/mental
retardation/developmentally disabled: Beds, facilities, health
services or capital expenditures in excess of the applicable

expenditure minimum;

(c) Specialized acute care: Obstetric, pediatric

or intensive care beds, health services or capital expenditures in

excess of the applicable expenditure minimum;

18




(d) Medical rehabilitation: Beds, health services
or capital expenditures in excess of the applicable expenditure
minimum;

(e) Nursing facility (NF)/skilled nursing
facility (SNF): Long~term care beds, health services or capital

expenditures in excess of the applicable expenditure minimum;

(f£) Major medical eguipment: Capital expenditures

in excess of the applicable expenditure minimum;

{g) Any proposed new institutional health service
that does not fall in batching categories (a) through (f) of this
subsection but which directly relate to beds, major medical
equipment or health services associated with a capital expenditure

in excess of the expenditure minimum; and

(h) Other proposed new institutional health

services.

10.2. If any application is broader in scope than

a single batching category, the board may include the components of

the application shati—be—inetuded—by —the—beard within each

appropriate category.

10.3. The board shall review £ standard

applications which fall within batching categeories (a) through (g)

20




of subsection +%10.1 of this rule shall-be-reviewed in four annual
¢ycles. On the first Friday of the months of February, May, August
and November, the board shall collect by batching categories all
applications determined to be complete since the previous cycle.
The board shall then establish a ninety (90) day review cycle for

each category. For consideration in any batch cycle, the applicant

must submit the application must—be-submitted no later than fifteen

(15) days prior to the beginning of the batch.

10.4. The board shall review A any standard

application submitted to the board which falls entirely within
batching category (h) shall—be-—wevwiewed in cycles beginning each
month. On the last working day of each month the board shall
collect those standard applications determined to be complete
during that month and which fall entirely within batching category
(h), and establish a sixty-five (65) day review cycle for those

applications.

10.5. The  board shall review E  expedited

applications shall-bezeviewed in cycles beginning each month. On
t+he last working day of each month the board shall ceollect by
batching categories those expedited applications determined to be
complete during that month and establish a sixty-five (65) day

review cycle for those applications.

21




10.6. The board, <<in considering standard or

expedited applications in relation to each other, #he—boaxrd shall
consider to what extent the proposed new institutional health
services within each batching category and review c¢ycle are
potentially unnecessarily duplicative, Where the potential for
unnecessary duplication exists, the beocard shall conduct its review
of the applications in such a way as to compare the potentially
unnecessarily duplicative portions of the various applications. If
one or more of the applicants are granted a certificate of need,
the hkoard shall, in its final decision, include a comparative

analysis of the potentially unnecessarily duplicative services.

10.7. The board may batch together Sstandard

and expedited applications reviewed pursuant to subsections 1£10.4

and +3+10.5 may-—be—batched—tegether by the board 1f it determines

that the applications pertalin to similar types of services,

facilities or egquipment affecting the same health service area.

10.8. The board shall begin the review process for

& any application submitted o +the board for a new institutional
health service proposed solely to eliminate or prevent imminent
safety hazards, as defined by federal, state or local fire,
building or life safety codes or regulaticns, or to comply with
licensure, accreditation or certificatiocn standards, skall-begin

the—review—process on a weekly basis. On the last working day of

each week the board shall collect the applications which fall into

22




this category and are determined to be complete and establish the

appropriate review cycle for those applications.

§65-7-11 . " Application Review Procedure

11.1. This section shadl appl¥ies to the review of

standard and expedited applications.

11.2. . An application for a certificate of need must
be submitted to and approved by the board before any new
institutional health service is offered or developed in this state,
unless exempted from certificate of need review by section 15 of

this rule.

11.3. Any person proposing a new institutional
health service must file with the board a letter of intent o doseo
at least fifteen (15) days before the submission of an £formal
application. The letter of intent shall contain sufficient
informaticn to advise the bkoard of the nature, scope, cost and
timing of the project, as well as the location and name of the
proposed applicant. Letters of intent shall-be are effective for

one year from the date of thelr filing.

11.4, Upon receipt of a certificate of need
application, the board shall determine whether the application is

complete or whether additional information wiklbe is are required.

23




A declaration by the board that an application is complete means
that there is sufficient information contained in the application
for the board to make an informed decision. It does not mean that
the approval of the application is warranted._ Except in emergency

situations that pose a threat to the public health, the board shall

not declare an application shall-—net be-—deciared complete if:

fa) A long-range plan with a sufficient level of
detail acceptable to the beoard and adopted by the applicant within

the preceding five (5) vyears 1s not on file with the board;

(b) The applicant is a health care facility
subject to the financial disclosure provisions of W. Va. Code §16-
5F-1 et _sed. or W. Va. Code §16:29B-l et seq., and the health care
facility has failed to file with the board all reports, records,

data or other information reguired +hexrein by the Code and the

rules promulgated pursuant thereto.

11.5. The board must make & a determination of

completeness must -be-made by the-board within fifteen (15) days of

its receipt. of the application. If the board determines that the

application is not complete, it shall request additional
information or ask additional questions. Upon receipt of - the
additional information, the board shall have has fifteen (15) days
within which to determine if the application is complete. If the

applicant fails to respond within one hundred eighty (180) days,

24




the application shall-be-deemed 1s considered withdrawn. If the

applicant later desires to pursue the project, the applicant must

file a new letter of intent and an application—must—be—filed.

11.6, " Upon a determinaticn by the board that an

application is complete, the board shall publish a notice desdaminrg - -

its—completerness in the Saturday Charleston newspapers, and the

State Regilister. The notice shall, at a minimum, contain the
following: -

(&) The name of the applicant;

(k) A description of the proposed project;

{<) The date the review cycle begins;

(d) The last date for an affected person to

regquest a public hearing;

(&) The file closing date 1f no public hearing is

requested;

(£) The date upon which the board will issue a

decision will-beissuedbythe-board—and

25




(g) If applicable, a statememt that the board has

determined that the application has—%ee&—éeemeé is potentially

unnecessarily duplicative of other applications under review; and

(h) If the application 1is one for expedited
review, the notice shall also identify the last date for an
affected perscon to present reasons why the applicant should

complete a standard application.

11.7. If the application is one for expedited
review and the »oard has published the required notice of

completeness has —beenpublished, any affected person may present
reasons why the board should require the applicant sheuld—be

reguired to .proceed with the project only upon the filing of a

standard application. The affected person must submit Tthe reasons

mast—be—submitted Iin writing within ten (10) days of the date the
review cycle begins. The becard shall then determine whether cause
exists to require the applicant to use the standard application
process. If the board determines that the standard application
process should be utllized, it shall immediately terminate the
review of . the expedited application. shall—be—immediately
terminated,

11.8. orce When a determination of completeness has
been is made by the beocard and the apprepriatre notice gpecified in
subsection 11.6 of this rule is published, er—mailed,—the—beaxrd
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shall-provide—a mininemof affected persons may regquest a public

hearing within thirty (30) days from the beginning of the review

period. for affectod persons—io—reguest—a—public—hearing- A

request for a public hearing must be in writing and shall be

addressed to: General Counsel, West Virginia Health Care Cost
Review Authority, Certificate of Need Program, 100 Dee Drive, Suite

201, Charleston, West Virginia 25311. -

il1.9. The board shall hold a public hearing on an

application if it is reguested %&-égﬂse within the time period

specified by subsection 11.8 of this rule by any affected person.

The beoard may alsc held & public hearing upon its own initiative.

11.10. If a public hearing 1is held on an

application, and the board has determined other applications hawve

beenr—determined to be potentially unnecessarily duplicative
thereof, the board shall hoid the public hearing shali—be-held on

the applicatieon and all other applications that are potentially

unnecessarily duplicative.

11.11. When a public hearing is scheduled tc be
conducted upon an application, the board shall, pricr to the
hearing, provide notice to all parties and publish notice in the
Saturday Charleston newspapers and the State Registe:. The notice

shall, at a minimum, contain the following:
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(a) The name of the applicant;

(b) A description of the proposed project;

(¢) The date ¢f the public hearing; and,

id) The date of any prehearing conference. s—and

The board shall conduct the hearing shall—be—condusted in

accordance with the reguirements for administrative hearings found

in W. Va. Code §2%A-5-1 et seg.

11.12. .Whenever a public hearing is scheduled upon
any applicaticn, the bocard may direct the parties to appear for a
Prehearing conference. The prehearing conference may be held
before any member of the board or beﬁore 2 hearing examiner
appointed by the board. The board or its designee shall designate
parties to the public hearing at the prehearing conference. The

board may designate Aaffected persons may pe—designated as parties

thereafser after the prehearing conference only for good cause

shown.

11.13., Parties must file Aall prehearing motions

must-be—filed with the board prior to the prehearing conference.

The board or its designee shall consider Mmotions shall be—taken up

for-consideration—and argument at the prehearing conference.
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11.14. Parties must exchange A& a 1list of all

exhibits—and witnesses and copies of all documents to be presented
or introduced at a public hearing must—be exnchanged with all other

parties to the hearing. and-£filed The witness lists and the copies

of the documents must be filed by the parties with the board or its

designee during or prior to the prehearing conference unless a

different date 1is established by the board cr its designee.

Failure to comply with this section shald-—be is sufficient grounds

for the board or its designee to disallow the testimony of a

proposed witness or disallow the introduction of any exhibit.

11.15. The parties shall file Pthe original and two

copies cof all communications concerning a pending application skall
. be—filed with the board. A standard certificate of service shall
be attached to each written communication which shows that copies
have been sent by the regular United States Mail, postage prepaid,
to all other parties to the matter. A list of all parties to a
matter may be obtained from the board. Failure to comply with this

section shall—pke is sufficient grounds for the board or its

designee to strikinge the written communication from the record.

11.16. The board may subpoena witnesses, papers,
records, doccuments and any other information or data it deems

considers necessary for its determination. The board shall issue

#Aall subpoenas and subpoenas duces tecum shall-—be—isswed in the

name of the board. Any party requesting a subpoena or subpoena
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duces tecum shall be is responsible for seeing that they are
properly served. Service c¢f subpoenas or subpoenas duces tecum
issued at the instance of the board shall be are the responsibility

of the board.

11.17. All requests for subpoenas and subpoenas
duces tecum shall ke In wrilting and shall contain a2 statement
acknowledging that the reguesting party agrees to pay all fees for

the attendance and travel of witnesses.

11.18. Every subpoena or subpoena duces tecum issued

at the request of a party shall be served by the party at least

five (5) days before the return date thereof, either by personal
service by a person over eighteen (18) years of age or by
registered or certified mail, return receipt requested. If service
is by mail, the five (5) day notice period shall not begin until
the date the person or entity receives the subpoena or subpoena

duces tecum.

11.19. Fees for the attendance of witnesses shalli-be -
are the same as for witnesses before the circuit court of this
State and shall be paid by the party reguesting the issuance of the

subpoena or subpoena duces tecum.

11.20, In any case of discbedience or neglect of any

subpoena or subpoena duces tecum issued by the board, or any
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refusal of a witness to testify to any matter regarding which he or
she may be lawfully interrogated, the board may apply to the
Circuit Court of EKanawha County, and the court shall compel
obedience through the same manner as a subpoena or subpoena duces

tecum 1s enforced in said—eizeuit Kanawha County Circuit Court.

11.21. . If an order is first obtained from the board
or a hearing examiner appointed by it, the parties may engage in
discovery as provided by the West Virginia Rules of Civil
Procedure. The sccpe of any discovery, however, shall—be is

limited to relevant and admissible evidence.

11.22. In a public hearing, any parity may be
represented by counsel and may present oral or written arguments
and evidence relevant to the matter which is the subject of the
hearing. Any party may conduct reasonable cross-examination of

persons who testify at the proceeding.

11.23. All witnesses who testify during a hearing

shail are first be subject to ocath or affirmation.

11.24. The board shall maintain a verbatim record of

the public hearing.

11.25. After the commencement of a public hearing on

an application, and before a decision is rendered by the board,
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there shall be no ex parte contacts between the applicant, any
person acting on behalf of the applicant or any person opposed to
the application with the board or any of its employees or agents

who exercise any responslibility regarding the application.

11.2¢6. The board or its designee may continue A a

public hearing on an application say be-gontinued by the-beardsy and

the board may elect to hold a rehearing on any application at its

sole discretion.

11.27. If a public hearing is not conducted during
the review of a standard application in batching categories (a)
through (g) of subsection 10.1 of this rule, the board shall close

the zewiew file shall-beslesed by—the beard on the seventy-£fifth
day of the review. The board may extend FTthe file closing date may

be-extended-by—fthe-beard pursuant to section 13 of this rule.

11.28. If a public hearing is not conductea during
the review cof an expéedited application or an applicaticn falling
within batching category (h) of subsection 10.1 of this rule, the
board shall cleose the review file shall be——elosedby thebeard on

the thirty-first day of the review., The board may extend Fthe file

closing date maey be-extended-by thePpeard pursuant to section 13 of

this rule. . ) _
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11.29. At any time prior to the file closing date,
the board shall, upcn written request, provide a detailed
itemization of the documents in the board's file on a propcsed new

institutional health service.

11.30,. The board may, after the publication of a
legal notice in the Saturday Charleston newspapers, and allowing
thirty (30) days after the publication for public comment, "adopt
population projections for use in certificate of need decisions.
In evaluating health needs and resources for the purpose of a
project review, the board shall utilize, where available, data
projections for the fifth year following the calendar year in which

the certificate of need decision i1s rendered.

§65-7-12 _ Review Criteria

1z2.1. Except for health maintenance organizations
or ambulatory care facilities or health care facilitles controlled
directly or indirectly by a health maintenance organization or
combination of health maintenance organizaticns, the board shall,
at a minimum, ccnsider the following criteria, if applicable, when

making its determination to grant or deny a certificate of need.

(a) The relationship o¢f the proposed new
institutional health service to the State Health Plan and whether

the proposed new institutional health service is in compliance with
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the State Health Plan, unless the State Health Plan is in conflict

with this rule or the Act;

{b) The relationship of services reviewed to the
long-range development plan of the applicant providing or preoposing

the service;

{c) The need that the population served or to be

served by such services has for such services proposed to be

offered or expanded, and the extent tc which all residents of the

area, and in particular lcocw income persons, racial and ethnic

minorities, women, handicapped persons, other medically underserved

population, and the elderly, are likely to have access to those

. .
5ervices; .

e+ (d} _The availability of less costly or more
effective alternative methods of providing the service or services
to be cffered, expanded, reduced, relocated or eliminated and the
extent to which the development of such alternatives by the

applicant or others appear practicable;

+d)(e) The immediate and long-term financial
feasibility of the proposal as well as the probable impact of the
preopesal on the costs of and charges for providing health services

by the applicant proposing the new institutional health service;
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L3 (f) o The relationship of the services
proposed to the existing health care system in the area where the

services are proposed to be provided;

+5r(g) In the case of health services proposed
to be provided, the availability of resocurces, including health
care providers, management perscnnel and funds for capital and
operating needs, for the provision cf the services proposed to be
previded and the need for alternative uges of these resources as

identified by the State Health Plan;

‘g (h) The appropriate and nondiscriminatory

utilization of existing and available health care providers;

(i) The relationship, including the

organizational relationship, of the health services proposed to be

provided to ancillary or support services;

3 {9) The #special needs and circumstances of
those entities which provide a substantial portion of their
services or resocurces, or both, to individuals not residing in the
health service areas in which the entities are located or in
adjacent health service areas. These entities may include medical
and other health professiocnal schools, multidisciplinary clinics

and specialty centers.
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(k) The special needs and circumstances of
biomedical and behavioral research projects which are designed to
meet a national need and for which local conditions offer speclal

advantages;

(1) Inithengase of a reduction or elimination of

a service, including the relocation of a facility or a service, the

need that the populaticn presently served has for the service, the

extent toc which that need will be met adeguately by the proposed

relocation or by alternative arrangemenits, and the effect of the

reduction, elimination or relocation of the service on the ability

of low income persons, racial and ethnic minorities, women,

handicapped persons, other medically underserved population, and

the elderly,ito_obtain needed health care;

£33 {m) In the case of a constructign”project:

{1) The cost and methods of the proposed
construction, including the costs and methods of energy provision;

and

(2) The probable impact of the construction
project reviewed on the costs of precviding health services by the
applicant proposing such censtruction project and on the costs and
charges to the public of providing health services by other

persons;
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E+(n) In the case of health services proposed
to be provided, the effect of the means proposed for the delivery
of proposed health services on the c¢linical needs of health
professional training programs in the area in which the services

are to be provided;

mr (o) _ In the case of health services proposed
to be provided, if the services are to be available in a limited
number of facilities, the extent to which the schools in the area
for health professions will have access to the services for

training purposes;

2+ (p) In the case of health services proposed
to be provided, the extent to which the proposed services will be
accessible to all the residents of the area to be served by the

services;

o (g} _ The factors influencing the effect of

competition on the supply of the health services being reviewed;

53 (r) Improvements or innovations in the
financing and delivery of health services which foster competition

and serve to promote guality assurance and cost effectiveness;

ey (8) In the case of health services or

facilities proposed to be provided, the efficiency and
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appropriateness of the use of existing services and facilities

similar to those proposed;

+=r(t) In the case o¢f existing services or
facllities, the gquality of care provided by such services or

facilities in the past;

s+ (u) In the case where the application is by
an ostecpathic or allopathic facility for a certificate of need to
construct, expand or modernize a health care facility, acguire
major medical egquipment, or add services, the need for that
construction, expansion, modernization, acquisition of equipment,
or addition of service, shall be considered on the basis of the
need for and the availabllity in the community of services and
facilities for ostecpathic and allopathic physicians and their
patients. The board will consider the application in terms of its
impact on existing and proposed instituticnal training programs for
doctors of ostecpathy and medicine at the student, internship and

residency training levels;

51 (v) The special circumstances of health care

facilities with respect to the need for conserving energy;

£ (W) The existence of a mechanism for
soliciting consumer input into the health care facility's decision-

making process; and
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(%) The accessibility of the project to the

medically underserved;

+(¥) In the case of any proposed new
institutional health service, and after consideration of the
appropriateness of the use of existing facilities providing

services similar to those being proposed, that;

(1) Superior alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

the development of such alternatives is not practicable;

{2) Existing facilities providing services
similar to those proposed are being used in an appropriate and

efficient manner;

{3) In the case of new construction,
alternatives to new construction, such as modernization cr sharing

arrangements, have been considered and have been implemented to the

maximum extent possible;

(4) Patients will experience serious
problems in obtaining care of the type proposed in the absence of

the proposed new service; and
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(5) In the case of a proposal for the
addition o¢f beds for the provision o¢f skilled nursing or
intermediate care services, the addition will be consistent with
the plans of other agencies of the state responsible for the
provision and financing of long-term care facilities or services

including home health services.

12.2. If the board determines that a substantially
competitive market exists or may occur for a new institﬁtional
health service, the board may give minimal consideration to review
criteria (b), +&¥, (d), &, (e)., fe), (£), 45, (), B, (&),
ey, (m), 4, (8), =), (t) and {) (w) of subsection 12.1 of this

rule that tends to compensate for the absence of market controls in

a noncompetitive market.

i2.3. Lf the application is for a certificate of
need for a health maintenance organization or ambulatory care
facilities or health care facilities contrelled directly or
indirectly by a health maintenance organization or a combination of
health maintenance organizations, the board shall consider only the
special needs and circumstances of health maintenance organization
or a group of organizaticns. These needs and circumstances wiii—be

are limited to the following:

(a) The needs of enrolled members and reasonably

anticipated new members of the health maintenance organization for
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the health services propcsed to be provided by the organization;

and

() The availability of the new health services
from ncnhealth maintenance orgaﬁization providers or other health
maintenance crganizations in a reasonable and cost effective manner
which is cconsistent with the basic method of operation of the
health maintenance organizaticn. In assessing the availability of
these health services from these providers, the agency board shall

consider only whether the services from these providers:

(1) Would be availakble under a contract of

at least five (5) years duration;

(2) Would be available and conveniently
accessible through physicians and other health professionals

associated with the health maintenance organization;

{3) Would cost no more than if the services

were provided by the health maintenance organization; and

{4) Would be available in a manner which is

administratively feasible to the health maintenance organizaticn.

12.4. The board shall, in its consideration of an

application, give significant consideration to ¢riteria {o} (g) and
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49y (r) of subsection 12.1 of this rule. Where supply of a health
service is, or upon approval would be, within an acceptable range
of supply for that service, the board may give significant
consideration to whether the applicant has suitably demonstrated
that approval of the application will, through the implementation
of improvements or innovations in financing, reimbursement, service
delivery arrangements or other means, strengthen the effect of
competition on the service by creating incentives for the market to
respond to the quality of services delivered or prices charged, or
by placing the applicant at greater financial risk. Depending upon
the circumstances, such innovations may include prepayment provider
contracts with potgntial patients for the delivery of the service,
arrangements for more reliance upon private payment for services
where appropriate or provider-insurer risk contracts with clearly
established limits on prices or such a contract with effective

utilization controls.

12.5. The board may develop and utilize standards

relating to any review criteria which the board finds relevant and

appropriate.
§65-7-13 Stays and Extensions of Review Periods
13.1. " At any time during the board's review of an

application, the board may grant the applicant’'s reguest that the

running of the review pericd be stayed. An application under
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review and stayed at the regquest of the applicant for a total
period exceeding one hundred eighty (180) days during any review

period shall—be 1s considered withdrawn, and the applicant must

file a new letter of intent and an application must-be-—$filed if the

applicant desires to pursue the project. The boarq may not stay
sstandard applications in batching categories (a) through (é) of
subsection 10.1 of this rule may—net—bhe——stayed without the
agreement of all applicants with applications in those batching
categories that are in the same review cycle and batch as the

application for which the held stay 1s requested. .

13.2, Upeon a finding by the board that it would not
be practicable to complete the review of an application within the
time provided by this rule, the board may extend the review process
for up to an additional thirty (30) days. If the review process is
extended for an application in one of batching categories (a)

through {g) of subsection 10.1 of this rule, then the board shall

similarly extend all applications within that batching category

that are in the same review cycle. shall—be similariy extonded-

13.3. Situations which would make it impracticable
for the board to complete its review within the time provided by

this rule include, but are not limited to the fellowing:

(a) A project is of such a comprehensive nature

that to review it within the time provided by this rule would not

43




do justice to the applicant or to the populaticn which the proposed

project would serve;

(b) The board has requested Aadditional

information has-beon reguested-from the applicant and the applicant

has failed to provide the informaticn to the board in the time

frame directed by the board; and

() Weather conditions or other natural disasters
have prevented the review process from taking place in a timely

manner.

13.4. If the board grants a stay or issues an
extension of the review period, it may also extend the file closing
date. If the file clesing date has already passed when the stay is
imposed or the review is extended, the board may reopen the file

and reestablish the file closing date.

13.5. If a public hearing is rescheduled, a file
closing date is extended or reestablished, or a stay or extension
is placed on a review, the beoard shall notify all affected persons

of the reascns £here for the action.
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§65-7-14 Decision

14.1. Except as provided later in this section, the
board shall issue a certificate of need only if it makes the

following written findings:

(a) That the proposed new institutional health
service is needed; and,

{(b) Wwith the exception  of emergency
circumstances that pose a threat to the public health, that the new
institutional health service is consistent with the State Health
Plan. If the proposed new institutional health service is not
discussed in the State Health Plan, the board shall not disapprove

the application shall-—notbedisapprevedby—the—beaxrd solely for

that reascn-; and _

+B3 (<) That after considering the
appropriateness of the wuse o¢f existing facilities providing

services similar to those being proposed, that:

(1) Supericr alternatives to such services
in terms of cost, efficiency and appropriateness do not exist and

that the develcpment of such alternatives is not practicable;
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(2) Existing facilities providing similar
services to those proposed are using those services in an

appropriate and efficient manner;

{3) In the c¢ase of new construction,
alternatives to new construction have been considered and have been
implemented to the maximum extent possible, including modernization

and sharing arrangements;

(4) Patients will experience serious
problems in obtaining care of the type proposed in the absence of

the proposed new service;

{5) In the case of a proposal for the
addition o¢f beds for the provision of .skilled nursing or
intermediate care services, the addition will be consistent with
the plans of other agencies of the state responsible for the
prevision and financing of long-term care facllities or services

including home health services; and

(&) The project will be accessible to the

medically underserved.
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14.62. If the beoard .finds that the facility or

service with respect to which a capital expenditure is proposed by
the applicant is required to eliminate or prevent imminent safety
hazards as defined by federal, state or local fire, building or
life safety codes or regulations, to comply with state licensure
reguirements, or to comply with accreditation or certification
standards, and that the obligation of the capital expenditure is
consistent with the State Health Plan, then the board shall approve
the application to the extent that the capital expenditures is
regquired to eliminate such hazards or meet such standards of

acoreditation or certificaticn.
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14.%23. If the board disapproves a proposed new
institutional health service for its failure to meet the needs of
medically underserved populations, such a finding shall be in

writing.

14.84. The final decision of the board upon an
application or exemption shall be in the fofm of an approval, a
denial or an approval with conditions. If the approval is with
conditicns, the board shall not impose upon the applicant a new
institutional health service not originally proposed by the
applicant. The—issuance—of The board mav only issue a certificate

of need with conditions may—eonly—be—issued I1f the conditions

directly relate tec the criteria found in the Act or any rule

promulgated by the board, and the board may not impose conditions

upon the operations of the applicant may—motbe impesed for a

pericd exceeding three {3) years.

14.95.° The board shall send its decision apd—written
findings—eof the—board—shall—be scent by certified mail to the

applicant arid to any party. The board shall also make the decision

and-written findings—shall-alse—be available to other persons upon

request and on payment of the cost set out in the fee schedule

adopted by the beoard. The board shall also publish Nnotice of the

decision shall—alse—be—publicshed in the Saturday Charleston

newspapers.
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14.106. If the application is for an expedited review
pursuant to section 8 of this rule, or if the application falls
within batching category (h) of subsection 10.1 of this rule, the

board shall issue its final decision amd—weitten findings before

the sixty-fifth (65) day of the review cycle unless the review

period is extended pursuant to the provisions of section 13 of this

rule.

14.3+%7. _ For the purposes of this rule, the date upon
which all parties receive notice of the board's decision shai=
means the date upon which legal notice of the decision appears in

the Saturday Charleston newspapers.

14.328. An applicant shall not refile Aany

application for a new institutional health service for which a

certificate of need has been denied by the bcard mayr nstbe-refiled

for a periocd of one year.

§65-7-15 o Exemptions From Certificate Of Need Program

15.1. Except for the acquisition of major medical
eguipment which costs in excess of three hundred thousand dollars,
the following projects shall are noi be subject to supervision,

regulation or control by the board.

53




(a) Any private coffice practiice of one or more
health professionals licensed pursuant to the provisions of Chapter
30 of the W. Va. Code. This exemption does not exempt from review
the acquisition, offering cor develcopment of one or more health
services, including ambulatory surgical facilities or centers,
lithotripsy, magnetic resonance imaging, radiation therapy by one

or more health professionals and as further defined in =sules

promutgatedby—thebeard 65 C.S5.R., 17.

(b) Any dispensary or first-aid station located
within a business or industrial establishment and maintained solely
for the use of emplcoyees. The facility may not contain inpatient
or resident beds for patients or employees who generally remain in

the facility for more than twenty-four hours.

(c) Any establishment, such as motels, hotels and
boarding houses, which provide medical, nursing personnel . and

health related services.

{d) The remedial care or treatment of residents
or patients in any home or institution conducted only for those who
rely solely ubon treatment by prayer or spiritual means in
accordance with the creed or tenets of any recognized church or

religious denomination.
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15.2. . A certificate of need shaldl is not be
reguired for the offering cf an inpatient institutional health
service, the acquisition of major medical equipment for the
provision of an inpatient institutional health service, or the
obligation of a capital expenditure for the provisions of an
inpatient institutional health service by the following if, with
respect to such offering, acquisition or obligation the board has
granted an exemption. The board shall grant an exemption if it
determines that the applicable requifements of this section are met
or will be met on the date the proposed activity for which an

exemption is regquested will be undertaken.

{(a) A health maintenance organization or a

combination of health maintenance organizations if:

{1) The crganization o¢r combination of
organizations has, in the service area cof the organization or the
service areas of the combined organizations, an enrcliment of at

least fifty thousand individuals;

{2) The facility in which the service will
be provided is or will be geographically located so that the
service will be reasonably accessible to the enrolled individuals;

and
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(3) At least seventy-five percent of the
patients who can reasonably be expected to receive the
institutional health service will be individuals enrolled with the

organization or group of crganizations.
{b) A health care facility if:

{1) The facility primarily provides or will

provide inpatient health services;

{2) The facility is or will be controlled,
either directly or indirectly, by a health maintenance organization
or group of health maintenance organizations which has, in the
service area of the organization or service areas of the combined
organizations, an enrollment of at least fifty thousand

individuals;

(3} The facility is or will be
geographically located so that the service will be reasonably

accessible to the enrolled individuals; and

{(4) At least seventy-five percent of the
patients who can <reasonably be expected to receive the
institutional health service will be individuals enrolled with the

organization or group of organizations.
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(c) A health care facility, or portion thereof,

if:

(1) The faclility is or will be leased by a
health maintenance organization or group of health maintenance
organizations which has, in the service area of the organization or
service areas of the combined organizations, an enrollment of at
least fifty thousand individuals and at least fifteen years remain

in the term of the lease;

(2) The facility is or will be
geographically located so that the service will be ,reasonably

gccessible to the enrolled individuals; and

{3) At least seventy-five percent of the
patients who can reasonably be expected to receive the new
institutional health service will ke individuals enrolled with the

organization or group of organizations.

15.3. A health maintenance organization,
combination of health maintenance organizations or other health
care facility shkall is nct be exempt from obtaining a certificate

of need unless:

(a) It has submitted to the board, at such time

as the board may prescribe, an application for the exemption:
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{b) The application contains such information
respecting the organization, combinaticn o©of organizations,
facility, proposed offering, acquisition or obligation as the board
may require to determine whether the organization or combination of

organizations meets the reguirements of subsection 15.2 of this

rule or that the facility meets or will meet the reguirements; and
{¢) The application is approved by the board.

15.4. . No health care facility, part thereof, or
medical egquipment for which an exemption has been granted under

subsections 1615.2 and 1615.3 may be sold or leased unless:

(a) The board issues a certificate of need

approving the its sale, lease, acquisition or use; or

{b) The board . determines, upon proper
application, that the entity to which the facility or eguipment is

proposed to be sold or leased is:

(1) A health maintenance organization or a
combination of health maintenance organizations with an enrollment
of at least fifty thousand individuals and, with respect to the
facility or equipment to be acguired or leased, the entity meets
the accessibility and patient enrollment <requirements of

subsections 1&15.2(a) (2) and (3} of this rule; or
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{(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
1515.2(b) (1), (2) and (3) of this rule and, with respect to its
patients, meets the enrollment reguirements of subsection

15.2(b) (4).

i5.5. A controlling interest in a health care
facility, or part thereof, in medical equipment, or in a lease of

such facility or eguipment for which the board has granted an

exemption has—beea—granted pursuant to section 15 of this rule, may

not be acquired unless:

(&) The board issues a certificate of need

approving the acquisition or use; or

(b) The board determines, upon proper
application, that the entity acquiring interest in the facility,

equipment or lease is:

(1) A health maintenance organization or a
combinaticn of health maintenance organizations with an enrollment
of at least fifty thousand individuals and, with respect to the
facility, equipment or lease for which a controlling interest is to
be acguired, the entity meets the accessibility and patient
enrollment requirements of subsections +615.2(a}(2) and (3) of this

rule; or = . . . - -
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{2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsectlons
+615.2(b)(1), (2) and (3) of this rule and, with respect to its
patients, meets the enrollment requirements of subsection

15.2(b) (4).

15.6. . Only the lessee which originally received an

A—health-care facility-granted—-onr exemption pursuant to subsection
15.2(c) of this rule may met—be used a health care facility by—any

person—other than—the—tessee—originally—granted —the—exemption:

unless:

(&) The beoard issues a certificate o¢f need

approving the acquisition or lease of the facility ex—lease; or

(b) The board determines, upon proper

application, that the entity acguiring the facility or lease is:

{1) A health maintenance organization or a
combination of health maintenance organizations with an enrollment
of at -least fifty thousand individuals and, with respect to the
facility to be acquired, the entity meets the accessibility and
patient enrollment reguirements of subsecticns +615.2(a)(2) and (3)

of this rule; or
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(2) A health care facility which meets the
inpatient, enrollment and accessibility requirements of subsections
1615.2(b) (1), (2) and (3) of this rule and, with respect to its
patients, meets the enrollment requirements of subsection

15.2(b) (4).

15.7. Health maintenance organizations or
ambulatory care facilities or health care facilities controlled
directly or indirectly by a health maintenance organization or
combination o¢f health maintenance organizations must obtain a
certificate of need only if offering inpatient institutional health
services, acquiring major medical eguipment, or obligating capital
expenditures for the offering of inpatient institutional health
services. A certificate of need is reguired only for those
offerings, acquisitions or obligaticns not exempt £from such

requirement pursuant to §36subsection 15.2 of this rule.

15.8. The board shall grant or deny an application

for exemption filed pursuant to subsecticon 15.3 of this rule within

forty-five (45) days of the receipt of all information requested by
the board. Failure to provide all information requested by the
board within the period of time designated by the board shall

result in the summary denial of the application.

15.9. A health care facility skall-—be is exempt

from the certificate of need requirements for the acquisition of
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major medical eguipment to be used solely for research, the
addition of health services to be cffered solely for research, or
the obligation of a capital expenditure to be made solely for
research, 1f the facility notifies the beoard in writing of its
intent and the use to be made of ithe medical equipment, health
service or capital expenditure, and the board does nct £ind, within
sixty (60) days after it receives the notice, that the acquisition,

offering or obligation will:

(a) Affect the charges of the facllity for the-
provision of medical or other patient care services other than the

services which are included in the research;

{b) Result in a substantial change to the bed

capacity of the facility; or

{c) Result in a substantial change to the health

services of the facility.

For the purposes of thls section, the phrase "scolely for
research" also includes patlent care provided on an occasional and

irregular basis and not as part of a research program.

15.10. If major medical equipment is acgquired, a
health service is offered, or a capital expenditure is obligated

solely for research, and a certificate of need is not required for
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the acquisition, offering or obligation, then the equipment, -
service or facility sc acgquired may not be used for another purpose
unless the board issues a certificate o¢f need approving the

different use or plurpose.

15.11. " The board may exempt from certificate of need
review the addition of the following health services not associated
with a capital expenditure and which have projected annual
operating costs less than the expenditure minimum: chemical
dependency beds or units, ICU/CCU beds, birthing centers, obstetric
units, emergency rooms, discrete psychiatric units, pediatric beds
or units, home health services, hospice services and computed
tomography (CT) services. The board shall determine whether the
proposed health service is likely to be substantially expanded
during the next five (5) vears without being subject to certificate
0of need review and, if such expansion is likely, whether the
expansion is consistent with the state health plan. The board may

grant an exemption if:

(a) The addition cf the proposed health service
is not associated with a capital expenditure and is projected to
entail annual operating costs less than the expenditure minimum for

annual operating costs; and

(b) The application for the addition of the

health service is consistent with the State Health Plan.
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i5.12, If a health service granted an exemption

pursuant to subsection 15.11 of this rule.does not exceed the

expenditure minimum for annual operating costs for a pericd of five
{5) vears after the service is undertaken, it shall-wnotbe is not

subject to future certificate of need review.

15.13. The board may exempt from ¢certificate of need
review the obligation of a capital expenditure to acquire, either
by purchase or under lease or comparable arrangement, an existing
health care facility with a fair market wvalue less than seven-

hundred fifty thousand dollars ($750,000.00) if:

(a) The beoard finds, within thirty (30)days
of the date it receives a notice required by subsection (b) of this
section, that the services or bed capacity of the facility will not

be changed by reason of the acquisition; and

(b) Before the ©person enters into a
contractual arrangement to acguire an existing health care
facility, whether or not contingent upon the receipt of an
exemption, a notification of such intent is sent to the board in
writing at least thirty (30) days before contractual arrangements
are entered inte to acquire the facility, which notifies the board
of the services to be offered in the facility and its bed capacity;

and
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{c) The board finds that the acquisition is
financially feasible and that the applicant has adequate resources

to ensure the viability of the project.

15.14, No perscn shall enter into a contractual
arrangement to acgquire an existing health care facility, whether or
nct contingent upon the receipt of an exempticn, without first
providing written notice to the board as required by section 15.123

of this rule.

15.15, The board may exempt from certificate of need
review the acquisition of major medical equipment which will not be
owned by or located in a health care facility if the proposed use
cf the equipmént is to provide tempecrary services to hospital

inpatients under the fecllowing circumstances:

{a) In the event of a temporary emergency that

poses a threat to the public health;

(b) If an inpatient 1s in imminent danger of
death or permanent injury and the proposed eqguipment could, on a

temporary basis, aid in the reduction cf the danger; or

() If the hospital to be served by the equipment
on a temporary basis has been denied a certificate of need for the

same or similar egquipment as that proposed, and to transport the
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inpatient to another facility with equipment similar to that
proposed would present a greater risk to the patient than the risk

of providing the service by use of the proposed equipment,.

i5.16. 211 health care facilities or persons granted
an exemption from certificate o©of need review shall report the
progress toward completion of the exempt project to the board not
less than forty-five (45) days prior to the one year anniversary
date of the exemption or at such other time as the board may
require in writing. Any failure to repori the progress of the
exenpted project when required to do so, or to report a substantial
change in the scope of the exempted project, shall-he is sufficient
cause for the board to withdraw the exemption or determine that
there has been a substantial change to the project requiring
certificate of need review. If the board withdraws a previously
granted exemption, the health c¢are facility must obtain a

certificate of need before proceeding with the project.

§65-7-16 Exenpticon Review Procedure

16.1. ’ " Any person seeking an exemption pursuant to
sections—3lé~1it—er—36-13 15 of this rule or pursuant to rules
promulgated by the board must £f£ile with the board a letter of
intent to do so at least fifteen (15) days before the submission of

a formal request for exemption. The letter of intent shall contain
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sufficient information to advise the board of the nature of the

exemption sought and ocutline the grounds for such exemption.

16.2. Upcn receipt of the letter of intent, the
board shall publish a notice ef——such—reseipEs in the Saturday
Charleston newspapers and the State Register. The notice shall

identify the  legal entity seeking an exemption, and the grounds

alleged—for such type of exemption reguested and a description of
the proposal. The notice shall also state the rights of affected

parties to a hearing.

16.3. The applicant must file Aan exemption

application must—ke—filed with the board no sooner than the
fifteenth day or later than the thirtieth day following the filing

of a letter of intent. The chief executive officer and the person

or persons who prepared the applicaticon shall each sign a

verification and attach it to the application. Upon receipt of the

application, the board sheil-hawve has fifteen (15) days in which to
determine whether or not the application is complete. '~ If the
application is not complete, the board may reguest additional
information. Upon receipt of the additional information, the board
shaitl-have has fifteen (15) days to determine if the application is

complete. ' -

18,4, Upon determining that the application is

complete, and after the date has passed in which an affected person
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may request a hearing, the board shall publish a notice in the
Saturday Charleston newspapers and the State Register. The notice
shall identify the legal entity seeking the exemption, and the

grounds—alleged foxr the type of exemption reguested and describe

the proposal. If a hearing has been reguested, the notice shall

also state the time, date and place of hearing.

16.5. If nc¢ hearing has been requested by an
affected party, the Dboard shall render its decision on the
exemption regquest within ten (10) days of the publication required

by subsection 16.4.

16.6. If a hearing has been requested by an
affected party, the board shall hold a hearing within thirty (30)
days of the request unless the board sets a later date upon a
showing of good cause—therefeor. At the conclusion of the hearing,
the parties may submit proposed findings of fact and conclusions of
law or legal briefs within five (5) days of the receipt of the

transcript and the board may extend this period may be—extended

only with the consent of the applicant. The board shall then hawe
has ten (10) days from the receipt of these items, or the closure
of the record if those items are not tendered, to render its

written decision.

16.7. The board may conduct a prehearing conference

in accordance with Rule 16 of the West Virginia Rule's c¢f Civil
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Procedure. If an order 1is first cobtained from the board or a
hearing examiner appointed by the board, the parties may engage in
discovery as provided by the West Virginia Rules of Civil
Procedure. The scope of any discovery permitted by this section

shall-be is limited to relevant and admissible evidence.

16.8 Only an affected party may reguest a hearing

and the affected party must file the request, in writing, with the

board within ten (10) days of the publication of the neotice in the

Charleston Saturday newspapers as described in subsection 16.2 of

this rule.

§65-7-17 Reconsideration of Final Board Decision

17.1. Any person may request, in writing, a public
hearing for the purposes of reconsideration of a decision rendered
by the board on a certificate of need application. If the request

for reconsideration establishes gocd cause for reconsideration,

then the board shall grant a public hearing—shatl-—be-—granted,.

17.2. A request for a reconsideration hearing shai:

be-deemed is considered to have shown good cause if, in a detailed

statement, it:
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(a) Presents significant, relevant
informatien not previously <c¢onsidered by the board, and
demonstrates that with reascnable diligence the information could

not have been presented before the board made its decision;

{b) Demonstrates that there have been
significant changes in factors or circumstances relied upon by the

board in reaching its decision;

{(c) Demconstrates that the board has
materially failed to fellow iis adopted procedures 1n reaching its

decision; ozx

{d) Provides such other bases for a public

hearing as the board determines constitutes good cause.

17.3. The board must receive & a regquest for

reconsideration must—be received—by—thebeard within thirty (30)

days after the date upon which all parties receivad notice of the

board's decisicn. A request for reconsideration shall stay the
running of the appeal period until a decision is rendered upon the

reconsideration.

17.4. ~  The board ecr its designee shall hold Aany

hearing upon a request for reconsideration shaldl—be—held within
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thirty (30) days of the board's receipt of the request. The board

may extend Tthis time period may—be—exntended for good cause.

17.5. The board shall send HNnotification of a

reconsideration hearing shall-bhe—senty prior to the date of the

hearing, to the perscn requesting the hearing, the applicant

proposing the new instituticnal health service and to any other

person upen request.

17.6. ) The board shail hold Tthe public

reconsideration hearing shali-beheld in accordance with the public

hearing reguirements of this rule.

17.7. The board shall issue its written findings
which state the basis o©f its decision upon the request for
reconsideration within forty-five (45) days after the conclusion of

the hearing. The board may extend this time period for good cause.

17.8. The decision of the board aiter a
reconsideration hearing shalli-be-censidered is the final decision
of the board subject to appeal pursuant to the provisions of

secticn 18 of this rule. _

17.9. The becard sheall deny A a request “for

reconsideration which does not establish good cause—shall-—be

denied.
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§65-7-18 Appeal of Certificate of Need Decision

18.1. £The State Tax Department's Office of

Hearings and Appeals shall review #—a final decision of the board

relating to the issuance, denial or withdrawal of a certificate of
need shall, upon reguest by an affected personr—bereviewed B¥. A
reguest—for reviow—mustbereceived-by¥ £The Office of Hearings and

Appeals must receive a reguest for review within thirty (30) days

after the date upon which all parties received notice of the

board's decision.

18.2. Affected persons must address or deliver

Rrequests for a review hearing must—be—addressed-or—delivered to:

Chief Hearing Examiner, Office of Hearings and Appeals, State Tax
Department, 1001 Lee Street, Charleston, West Virginia 25301.
Affected persons must also address or deliver & a copy of the

reguest must—also-beaddressed ocr-delivered to the boarxd.

18.3. To the extent not inconsistent with section
10 of the Act, for the purpose ¢f administrative review of the
board's decision, the O0ffice of Hearings and Appeals shall conduct
its proceedings in conformance with the West Virginia Rules of
Civil Procedure and the Local Rules for the Circuit Court of

Kanawha County, and its review of appeals in accordance with the
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provisions governing the judicial review of contested
administrative cases in W. Va. Code §2924-5-4, notwithstanding the

exceptions contained in Code $§2%A-5-4.

18.4, The board and the Office of Hearings and
Appeals may stay the efiect of the board's decision pending its
review., Such a stay must be in writing and at the reqguest of the
person appealing the board's decision or the applicant seeking a

certificate of need.

18.5. The person requesting a review of the board's
decision shall, as part cf the regquest, include an assignment of

errors. - —

18.6. If a person regquesting the review of the
board's decisicon fails to appear at the date, time and place of the

hearing, the review Office of Hearings and Appeals shall, unless

good cause be shown, be dismissed the reguest for review.

18.7. The Qffice of Hearings and Appeals shall send

its The written findings ef—the Gffice—ofHearings—and-Appeals
shatl-—Pbe—sent to the person who reguested the review, the person
proposing the new instituticnal health service and the board. The

board shall make copies of the decision available to others upon

request.
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18.9 8. If the Office of Hearings and Appeals remands

the matter to the board, the remand order may establish a date by

which the board must complete further action shall-be-completed-by
the—beard. The order shall also state whether any findings or

rulings of the board have been reversed or revised.

18.3% 9. The Office of Hearings and Appeals may grant
a continuance of a hearing or hold a rehearing of a review request.
If a reqguest for a general continuance is requested, and neither
the person requesting the review or the applicant seeking the
certificate of need for a new institutional service object, the
Office of Hearings and Appeals may grant the request for a general
continuance. If the continuance continues for more than one (1)

year, the review shall be—considered is withdrawn with prejudice.

§65-7-19 _ Judicilal Review

19.1. Any final decisicn of the Office of Hearings
and Appeals granting, denying or withdrawing a certificate of need
or exemption shall-be is appealable to the Circuit Court of Kanawha
County or to the circuit court of the county in which the

petitioner or any of the petitioners reside or do business. The
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appellant shall file an appeal shall-be$£iled within thirty (30)

days after the ‘dete upon which all parties receive notice cf the

decision of the 0ffice of Hearings and Appeals.

19.2. Any party adversely affected by the Office of
Hearings and Appeals review shall—have has standing to file an
appeal. For the purpcses cf this section, a "perscn adversely
affected by the review" means the board, any person who meets the
definition of "affected person" under section 2 of the Act, and any

person who participated in the proceeding before the board.

19.3. For the purposes of this section, no decision

of the board shaizi—be—deemed is considered final until it is

reviewed by the Office of Hearings and Appeals pursuant to section
18 of this rule or until the time for such an appeal has elapsed.
No circuit court shall-have has jurisdiction to consider a decision
of the board if the petitioner has failed to file a reguest for.
review with the Office of Hearings and Appeals within the time
permitted under section 18 of this rule, or, if a request for
review was filed, the person requesting the review has failed to

pursue the review and The QOffice of Hearings and Appeals &% has

been dismissed the request for review with prejudice.
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$65-7-20 Progress Reports/Extension of Certificate of

Need

20.1. Any person holding a certificate of need or
who has been granted an exemption under—seection—l6—of—this—=ule
shall submit to the becard, in writing, a report con the progress
being made toward completion of the approved project according to
the timetable contained in the application. The progress report

must be-verified urder ocath contain a verification signed by the

Chief Executive Officer and skall—be must.be submitted at least
forty-five (45) days prior to the expiration of the certificate of
need or exemption, or at such other time as directed by the board.

The report shall include, at a minimum, the fqllowing:

{a) The current status of the project in relation

to the timetable in the application;

{b) The projected date of completion;

(<) The cause or causes of any delays
encountered;

(d) Changes in the project, including any

proposed changes for which a reguest is made for the beoard to
determine whether the proposed change 1s reviewable as a

substantial change or that an exemption previcusly granted usndesx
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sectieon—1l6—eof—this—»rule should be withdrawn and the applicant
required to obtain a certificate of need. for failure to meet the

requirements of the exemption;

(e) The projected total cost; and
(f) Compliance with any conditions of
certification. —
20.2, Any person helding a certificate of need or

exemption under sectionlé-of this—>rulte shall submit any additional

information requested by the board.

20.3. The creation of shelled in space shai® not be

considered completion of the project unless explicitly previdedfor

permitted in the board’'s decision granting the certificate of need.

20.4, The board may not impose MNnew conditions

which are unrelated to the representations made by the applicant.

may—not-—-be—imposed by—the board. at—the time of recertifications

20.5. Any failure to submit a complete and timely
progress report shall be is sufficient grounds for the board to
determine that any future certificate of need application was is

not complete or for the board to refuse to approve any increase in

rates.

77




20.6. The applicant shall incur Aan obligatiocon for

& capital expenditure associated with an approved project or
exemption under section—le—oi—thics—rule shall bedncurred within
twelve (12) months of  issuance of the certificate of need or
exemption unless the board has approved a timetable for the
cbligation of a series of 6bligations for capital expenditures for
discrete components to be incurred over a pericd longer than twelve
(12) months. If fthe board has approved a timetable for fhe
obligation of a series of obligations for capltal expenditures for
discrete components to be incurred over a pericd longer than twelve

(12) months, the applicant must incur the obligation forrthe first

component must—be—inecurzed within twelve (12) months after the

issuance of the certificate of need or exemption.

20.7. Upon good cause shown, the board may extend
the duration of a certificate of need or exemption for up to six
(6) months. If the obligation reguired to be incurred by
subsection 20.6 of this rule is not incurred within eighteen (18)
months of the issuance of the certificate of need or exemption, the

certificate or exemption shall automatically expires.

20.8, If the obligation required to be incurred by

subsection 20.6 of this rule is incurred within the prescribed time

pericd, the applicant may reguest a renewal of the certificate of

need in order to complete the proiject.
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20.89. If a renewal review 1s underway, the board

sﬁall automatically extend -the old certificate of need shail

auteomatically be—exntended until the completion of the renewal

review.

20.10. The board may grant a renewal of the

certificate of need for time periods that are determined

appropriate.

20.811%1. If a request for renewal of a certificate of
need is not made before 1its expiration, the certificate shall
automatically expires. For goecd cause shown, the board may waive

the effect of this subsection and permit the extensicon of the

certificate cof need during & the renewal review period.

§65-7-21 Substantial Changes tc Project After Issuance

of Certificate of Need

21.1. In determining whether changes proposed to an
approved project for which a certificate of need or exemption has
been issued 45 are substantial, the board shall consider the

following shall-beconsidered by the board as prima facie evidence

of a substantial change.

{a) A change in the location of the approved

preject which reduces the accessibility of patients who otherwise
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have no alternative to the services reasonably available or the

change in location would adversely affect or impact an existing

health care facility;

(b) A change in the service area of the approved

project;

{c) A change in the location of the approved

project to a county that was not significantly impacted by the

proposal when it was originally approved;

{(d) An addition in the number of beds or a change

in the types of beds;

(&) The acqguisition of major medical equipment
not described in the application as part of the project or a
capital expenditure for major medical equipment in excess of tTen
percent (10%) over the approved capital expenditure for medical

egquipment;

(£) The addition of health services;

(g) , The An increase or decrease in square footage
in excess of 10% of the originally approved footage or 1,000 square

feet, whichever is greater; and
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(h) An unapproved caplital expenditure, or an
increase in the approved capital expenditure which is in excess of
the expenditure minimum or in excess of 20% ©f the originally

approved capital expenditure, whichever is less.

21.2, No An applicant shall not make a proposed

substantial change to a previously approved project may—be

wrdertaken-byar—-applicant until the board has made a determination
of the need for review has—beer—made-by—the-boeard. The board will

issue its decision on whether a new certificate of need review is

required. The board shall issue its decision within (a) fifteen
(15) days of its receipt of the reguest from the applicant, or (b)
if additional information is reguested by the board, within fifteen

(15) days of its receipt of the additional information.
21.3.. Any failure to inform the board of a proposed

substantial change to a previously approved project may result in

the board withdrawating ef the certificate of need.

§65-7-22 Transferability

22.1.. A certificate of need is ncntiransferable. A
transfer includes the sale, lease, transfer of stock or partnership
shares, or other comparable arrangement which has the effect of

transferring the control of the owner of the certificate of need.
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22.2. If the board finds that a certificate of need

has been transferred; the bcoard shall withdraw the certificate

ghall be withdrawn.
§65-7-23 Substantial Compliance Review
23.1. The board shall conduct a substantial

compliance review of all new institutional health services for
which it has issued a certificate of need has—beea—issued or for

which it has granted an exemption has—bheen-grantedunder—section—1i6
of—fthis—=ule. No later than forty-five (45) days prior to

licensuré or the undertaking of the activity for which a
certificate of need was issued or an exempgion granted urder
section-16 of this-»ule, the applicant shall request, in writing,
that the board undertake a substantial compliance review. The

request must contain a verification signed be—werified—under—oath

by the Chief Executive Officer.

23.2. The board shall issue its findings as to
substantial compliance within forty-five (45) days of its receipt
of a reguest for such review. If the board finds that the project
is not in substantial compliance with its certificate of need or
exenption, the board may withdraw the certificate or exemption may

be withdrawnby—the-beard and the board may direct that any license

to operate the new service be revoked or denied, or the board may
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impose appropriate fines and/or seek an injunction against the use

or operation of the new service.

23.3. - If the board determines that it would be
impracticable for the applicant toc prepare and submit final cost
figures for the project prior to the time the project is ready to
be 1licensed or ready to undertake the activity for which a

certificate of need was issued, the board may issue a conditional

notice of substantial compliance, authorizing the licensure or the
undertaking of the activity,—which-is—cenditienaly, for up to twelve
{12) months. The applicant must prepare and submit documented
final cost figures within the time designated by the board when
issuing in its notice of substantial compliance. Failure to submit
the final cost figures within the time designated by the board may

result in the withdrawal of the certificate of need by the board.

The board may impose appropriate fines and seek an injunction

against the further use or operation of the new service.

§65-7-24 Withdrawal of Certificate of Need

24.1. The board may withdraw & a certificate of

need .may bke withdrawn by the board for any o©f the following

reascns:

(a) Insufficient progress in meeting the

timetable specified in the approved application for the certificate
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and for not making a good faith effort to meet it in developing the

project;

(k) Noncompliance with any conditions of
certification;

(<) A substantiael c¢change in an approved new

institutional health service for which change the board has not

issued a certificate c¢f need has—moet—been—issued;

(d) A material misrepresentation by an applicant

upcn which the becard relied in making its decision; or

(e) Other reasons contained in the Act or this

rule.

24.2. After the commencement of a hearing on the
board's propcsal to withdraw a certificate of need, and before a
final decisicn is issued, there may be no ex parte contacts between
the holder of the certificate, any person acting on kehalf of the
holder, c¢r any person in favor c¢f or in opposition to the
withdrawal of the certificate and any member of the board or its
staff or agents who exercise respensibility resp?cting the

withdrawal of the certificate.

84




24.3. In the case of a propeosed withdrawal of a
certificate, the board shall follow the notification of review
provisions, the public hearing provisions, the notlfication of the
status of review and finding provisions, the annual report
provisions, the reconsideration provisions, the conditional
decision provisions and the notification of decision and findings

provisions of the Act and this rule.

24.4, An applicant may appeal ef the withdrawal of

a certificate of need shall-be—wade pursuant to section 18 of this

rule. . ; L
§65-7-25 : Declaratory Judgement Ruling cr Ruling of
NopnxReviewability
25.1. A health care facility, health care provider

or health maintenance organization regulated by the Act, or any
person planning to acquire, offer cr develop any new institutional
health service may apply to the board for a declaratory ruling on

any matter regulated by the Act or'any rule promulgated thereunder.

25.2. Any person acquiring, offering or developing
an institutional health service may apply to the beocard for a ruling

regarding reviewability of the proposed institutional health

service.
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25.3. Any Persons who request £er a declaratory

ruling or a ruling regarding reviewability shall be-made make the
reguest in writing. They shall address the regquest shall—be
addzessed to: Birector—of ~Certificate—of—Need Chairman, West

Virginia Health Care Cost Review Authority, 100 Dee Drive, Suite
201, Charleston, West Virginia 25311. The reguesti must be—vezrified

under oathkh contain a verification signed by the Chief Executive

Qfficer. .

25.4, Upon recelipt of a request for declaratory
ruling or a ruling regarding reviewability, the board shall issue
its ruling within sixty (60) days of its receipt of the request.

The board shall serve Tthe ruling skall-be—served upon the person

requesting the ruling and shall be-made make the ruling available

to any other perscn upon request and on payment cof the cost set out

in the fee schedule adopted by the board.

25.5. The board shall publish notice of its
declaratory ruling or ruling regarding reviewability in the

Saturday Charlestcen newspapers and the State Register.

25.6. Any affected person may, within ten (10) days
of the published notice, request a reconsideration of the board's

ruling regarding reviewability. The affected person shall make the

request for reconsideration shalii-be in writing and must shall set

forth with particularity the reasons for the request. The affected
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person shall address the request shall-be—addressed to: General

Counsel, West Virginia Health Care Cost Review Authority, 100 Dee

Drive, Suite 201, Charleston, West Virginia 25311.

25.7. Upcon receipt of a reqguest for

reconsideration, the board shall, within fen—18+ thirty (30) days,

determine whether the request will ke granted. If the board
determines—that grants the request shouwld be-grantedy it shall aise
determine whether sufficient grounds have-been are established to
hold a public hearing or whether the reconsideration shali-—be is
upon the record and any written matters submitted to the board
pursuant to the requirements of subsection 25.10 of this rule. The

board shall .serve Nnotice of &he beaxrd's its decision regarding

reconsideration shall—be—served upon the all affected persons.

T

25.8.
hold a +the—recensideratien——shall—pe—pby public hearing or to

consider the reguest upon the record and other written matters

The board's determination en ¢f whether to

submitted pursuant to section 25.10 shall—be is final and

nonreviewable.

25.9. IHEthe-beard-determines—that reconsideration
will—be—granted, The bcard shall publish notice of said its
decision regarding reconsideration shall be—published In the
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Saturday Charleston newspapers and the State Register. The notice

shall identify the person or entity requesting the ruling, the

nature of the original ruling, and the date, time and place of a

public hearing on the matter if one is to be heldr—andifretr—then

25.10. If the bcard determines that a review shall
be upon the =zrecord, it shall establish a schedule for the
submigsion of written matters. Any affected person may submit
written testimony, proposed findings of fact and conclusions of law
and/or legal briefs within the time established by the boardr—sut
the—time so—established -shall—not—be more—than—twenty{20—days
after the -publicationreguired by —-secsion—35+9. The board must
issue a A final ruling bythe beard-must—be—issued on or before the
forty-fifth day after the publication reguired-by——section25-5

submigsion of all written matiers.

25.11. If the board determines that it should hold

a hearing should-be—held-upon on the request for reconsideration,
it the hearing shall be held within thirty (30) days of the

publication reguired by subsection 25.9 unless the board, for good

cause shown, sets a later date.

25.12. : The board may conduct a prehearing conference

in accordance with Rule 16 of the West Virginia Rules of Civil
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Procedure. If an order is first obtained from the board or a
hearing examiner appointed by the beocard, the parties may engage in
discovery as provided by the West Virginia Rules cf Civil

Procedure. The scope of any discovery shaidi-bke is limited to

relevant and admissible evidence.

25.13. At the conclusion of any hearing, the parties

may shall submit proposed findings of fact and conclusions of law

or legal briefs within five ({5 —days—ef—the —receipt—oaf—%he

reviewability 1f required by the board. The board shallthenhave

has £ifteen--{153) forty-five (43) days from the receipt of those

items cor the closure of the record if those items are not tendered

to make its determination in writing.

§65-7-26 Public Access To Information

The board shall make avallable for public inspection and
examination all applications filed with the board and all othexr
pertinent written materials filed with the board and essential to

its review process. The board shall make &copies of any such

applications or documents shall be-made available to the public
upon request. The board may charge its reasonable and customary

fees for making such copies.
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§65-7-27 Applicability

The board shall consider Aany application for which a review

cycle has been established prior to the effective date of this rule
shall—be considered under the rules in effect at the time the

review cycle was established.

§65-7-28 Severability

If any section or provision of these regulations is declared
unconstitutional or void by any court of competent jurisdiction or
the applicability thereof to any person or circumstance is held
invalid, the constitutionality or validity of the remainder of the
regulations and the applicability thereof to other persons and
circumstances shall -noet--be is not affected thereby, and to this
end, the sections and provisions of these regulations are deelaxred

f£e—be severable.
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Octeber 21, 1991

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Health Care Cost Review Authority

RULE: New Rule, Series 7, Certificate of Need

ORIGINALLY FILED AS AN EMERGENCY RULE: June 24, 1991
FIRST EMERGENCY AMENDMENT FILED: October 16, 1991

DECISICN NC. $8-91

Following review under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A copy of
the complete decision with regquired findings is available from this

office. /ﬁ S
/
ol ey,
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Chief of Staff
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KEN HECHLER
Secretary of Slate

MARY P. RATLIFF
Deputy Secretary of State ™~ ~

ROBERT E, WILKINSON

Deputy Secretary of State. R SIATE OF “TE-SI VIRGMA
CATHERINE FREROTTE

Executive Assistant o SECRETARY OF S’I‘ATE
Telephone: (304) 3454000 Clm;lesto:_l 25303
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Chief of Staf!
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Director, Administrative Law

DONALD R, WILKES
Director, Corporations
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help we ean get)

DECISION EMERGENCY RULE DECISION

(ERD $8-91)

AGENCY: Health Care Cost Review Authoriity

RULE: New Rule, Series 7, Certificate cif Need
ORIGINALLY FILED AS EMERGENCY RULE: June 17, 1991.
FIRST EMERGENCY AMENDMENT FILED: OQctober 16, 1881

par. 1 The Health Care Cost Review Authority (HCCRA) has filed the

above new rule as an emergency rule.

par. 2 West Virginia Code 282-3-a requires the Secretary of State to

review all emergency rules filed after March 8, 1986. This
review regquires the Secretary of State to determine if the

agency filing such emergency rule: 1) has

complied with the

procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3} can show that an emergency exists Justifying the

promulgation of an emergency rule,

par. 3 Following review, the Secretary of 8State shall issue a
decision as to whether or not such an emergency rule should be

disapproved [(2%A-3-a(a)].

par. 4 () Procedural Compliance: WV Code 2%A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a

statemant of the Circumstances

constituting the

par.

emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two required f£ilings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration cf the
ferty-two day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
compliance.




par. 6 The HCCRA filed this emergency rule with supperting documents
with the Secretary of State Octeober 16, 1951 and with the

LRMRC October 16, 1991.

par. 7 It is the determination of the Secretary of State that the
HCCRA has complied with the procedural requirements of WV Code
§29A-3-15 for adoption of an emergency rule.

par. 8 (B) Statutory Authority -- WV Code §16-28B-11 reads:

The board shall carry out and perfcrm all functions set forth
in §16-2D-1 et seqg. of this chapter, including review and
approval or disapproval of capital expenditures for health
care facilities or services. In making decisions in the
certificate of need review process, the becard shall be guided
by the state health plan approved by the Governor.

par. 9 It is the determination of the Secretary of State that the
HCCRA has not exceeded its statutory authority in promulgating
this emergency rule.

par. 10 (C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows:
(g) For the purposes of this section, an emergency exists

when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

par. 11 There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the propcsal and
the circumstances creating at least one of the above three
emergency categories.

par. 12 The facts and circumstances as presented by the HCCRA are as
follows: o

The amended rule contains changes by the Legislative Rule
Making Review Committee. The amendment is necessary to make
the emergency rule in effect consistent with the proposed
legislative rule as modified by the committee.




