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NOTICE OF PUBLIC HEARING

Pursuant to Section five, Article three, Chapter twenty-
nine-A of the Code of West Virginia, one thousand nine hundred
thirty-one, as amended, the Regulatory Services Program of the
West Virginia Department of Health shall convene a public hearing
at 10:00 A.M. on Friday, January 8, 1982 in Conference Room D,
Building 7, 1900 Washington Street, East, Charleston, West
Virginia 25305, for the purpose of taking evidence pertaining to
the filing of proposed Regulations for Certificate of Need,
Chapter 16, Article 2D, Series I (1981).

Any citizen or other interested party may appear in person
to present evidence. Any citizen or other interested party may
submit written evidence to the West Virginia Department of
Health, Regulatory Services Program, Room 416, 1800 Washington
Street, East, Charleston, West Virginia 25305, not later than
5:00 P.M., Friday, January 8, 1982.

The issues to be heard shall be limited to the actual
information contained in the proposed and above mentioned regula-
tions. Copies of the proposed regulations may be obtained from
the Regulatory Services Program, address heretofore appearing or
by telephoning 304-348-2411.

EILED IN THE OFF1CE oF

A JAMEJ pAS ‘;‘1’ AN
' GECRET/ wg OF ’;)\-j / W
THIS DATE’L 2 pision TG S

Administe " L. Clark Halsbarger, M .
Director

Entered ~D,L¢.m /4( 3, 14

OFFICE OF THE DIRECTOR
1800 WASHINGTON STREET, EAST CHARLESTON, WEST VIRGINIA 25305 TELEPHONE (304) 348-2971




4

A

£

FILED IN THE OFFICE OF West Virginia Administrative Regulations

A. JAMES MANCHIN . Department of Health

p—

Office of Health Planning and Evaluation
SECRL TARY CF -JlAT‘—

State Health Planning and Development Agency
D/fa_f;Q_QQFJXQK———- Chapter 16-2D
Series 1

(1981) amended

trg els!
Al_ ”ﬂ nie -1 Ty ‘ (,1\/ o

Subject: Certificate of Need

Table of Contents

CON Reg. §
1. General
1.0 Scope and Purpose
1.0 Authority
1.03 Effective Date
1.04 Filing Date
1:05-——-—Forvard

2. Definitions )
270t————-Ambulatory-Healeh-Bare-Faeitity
2-B2—w——hpplicant
2+03——-——Capital-Expenditure

2 Ddparnne Sertifiente—eof-Need

2:08 = Gonstruetion
2-06———--Ingtitutionat-Health—-Gerviee
2504 ——mm Total-Bed-Capaeity
2:08———-- Existing-Bed-GComplenent
2+09%~—--Fonversion-of-Bede

2+30-———- Franafer-of-Owperahip
Zrid——m—— Health-Syatens—-Ageney
Zridmm——— State~Apeney

Zri3———mw-Hogpital
2714——-—-Fubareulosis-Heapital
2715~——--Bayehiatrie-Hospital
2+t6—-————Health—GCore-Facitity
2o2dF—enAffeated-Persen
2718~————Pezaon-Bivreetiy-Affeeted-By—the-Review

2.01 Acquire a Health Care Facility

2.02 Certificate of Need

2.03 Batching Category

2.04 Code

2.05 Conclusion of Such Hearing

2.06 Consistent with the State Health Plan

2.07 Date upon which All Parties Received Notice of
the State Ageuncy Decision

2.08 Emergency Circumstances that Pose a Threat to
Public Health

2.09 Expenditure Minimum

2.10 Expenditure Mininum for Annual Operating Costs

Page

e

Oyt n Ut W

~

7
8
- 8

Page 1




™

£

2.11 Health Care Facility

2.12 Medically Underserved Population

2.13 Organizations Representing Health Care Providers

2,14 Parties

2.15 Potentially Unnecessarily Duplicative

2.16 Project

2.17 Proposal

2.18 Proposed State Health Plan

2.19 Redistributes Beds Among Various Categories

2.20 Undertaken

3. Scope of Certificate of Need Coverage

3.01 Major Medical Equlpment Not Located in a Health
Care Facility

3.02 State Agency Plan of Action with Cooperating
Health Care Facilities

4. Exemptions

4.01 Private Offices snrd-—Physietans

4rB2---——DPigpenseries—and-First-Aid-Stations

4703———-Eatablishments

b+Bbr——Freatment—by—Brayesr

4-85-——--Formal~Rian-of-Development

4,02 Health Maintenance Organizations

4.03 -Health Services Not Associated with a Cap1ta1
Expenditure with Projected Annual Operating Costs
of Less than the Expenditure Minimum

4.04 Major Medical Equipment

4,05 Acquisitions of Health Care Facilities

4.06 Progress Reports and Withdrawal of Exemptions

5. Access to Information and Facilities

brmme—Pelepakion-of-Responsibility—and-Yse—of

other-Ageneteg-and-Organteations

6. Annual Hospital Rates Form

7. Applications Required for Certificate of Need
7.01 Information Required

7.02 Application Revisions

8. Long Range Plans

8.01 When Considered

8.02 Contents

8.03 Supplements

9, Letters of Intent and Pre-Application Conference
10. Standard Review Process

10.01 Review for Completeness 18
10.02 Review of a Complete Application
10.03 Decision

Page

10
10
10
11
11
11
12
15

16
19
20

21
21

23

24
25
27
28

29

30

31
32
36

37
37
37
38

39

40
40
42
48

Page ii




ST

'fﬁﬂ.\

10.03(a) Required Written Findings for Approval
10.03(b) Writteun Finding if the Application is Disapproved

10.03(ec) Decision Distributlon and Notice

11. Expedited Application Form

11.01 Request for Expedited Application Form

11,02 Determination of Eligibility of an Expedited
"Application Form for a Project

1403~~~ -—Review-for-completeness '

11.04 Review of a Expedited Application Form

11.05 Decision on an Expedited Application

e Amendment-to—an—Apnlieation

12, Additional Information and Amendments to Applications

13. Withdrawal of an Application

+b47—~———Exntension-of-Review-Peried

14, Holds and Extensions on Review Periods

14.01 Holds

14,02 Extensions

14.03 File Closing Date Extensions

+5+———~—Frergeney—ippriecations

36rm——m—Gompetiag-Appltications

16. State Agency to Batch Applications

16.01 Batching Categories

16.02 Applications Exempt from Batching

17. Public Access to Information

18, Review Criteria

18.01 Health Systems Plans and Annual Implementation Plans

18,02 Proposed State Health Plan

18.03 State Health Plan

18.04 Relative Weight of Review Criteria in a Competitive
Market

18.05 Competitive Effest

18.06 Use and Development of Standards

195-——~-Buration-of-Gertifieate—of~-Need

19. Progress Reports and Extension of the Duration of

a Certificate of Need

2B s Final-Cenformance—-Review
20. Notice of Substantial Compliance

2tr——m——Brgicet-Chanseg-After-Certification

21, Project Changes While a Certificate of Need is
in Effect
21.01 Prima Facie Evidence of a Substantial Change

Page

48

53
54

55
57

58

60
61

62

64

65
65
65
67

70
70
73

74

75
83
84
84

85
86
87

88

92

94
94

Page iii




21.902 Consequences of a Substantial Change Without a
Certificate of Need
22, Transferability
23— Matexial-Mitarepresentation
24, Reconsideration of a Final Decision of the
: State Agency by the State Agency
s et Request—for-Hearing
24782 --—~~Reeceipt—of-a-Request
24rBFmnmen Hotiee—of-Hearing
24504 —~——mm Commencement—of~Hearings
2405 =nmm How-Hearinps~Gondueted
2406w Beeiaron-When-Mader—Form
240 m———m Statement—to~HEA
24.01 Request for Reconsideration Hearing
25r——mmm Review-Hearing-of~dny-Final-Deeioion—ef-the—Gtate
Ageney-by-the-State~Appealts
25. Review Hearing of Any Final Decision of the State
Agency by the State Review Agency Designated by
the Governor
25+0t~——-~Request—~for-Heasring
25.01 Request for Review Agency Hearing
25+02 e -Reeetpt-of-Requeas
25+03~—-Notiee-gf-Hearing
2504 ————— Commeneement-eof-Hearing
25+05-~-—Besippation—of-Hearing—Offiears
25.05 Designation of Review Agency Hearing Officers
25206 ———w- fubstanee—efk-Hearing
25704 ———~~ How-Heartngs—-Condueted
25.07 How Review Agency Hearings Conducted
25-08-———-Beetgiont-~-When-Made
25.09 Form of Decision
25+30-——m Infeormnat-Dispesttien
e e When-the-State-Apeneylta-Beetsion-May-be
Reversed-er—Revised
25+32~en~-Peeiaion-Considered~the—-Gtate-Apeneyla-Final-Beetsion
25233~ Statement-to-Healtth-Syatems-Ageney
25+th——~-Applieatieon~of-Chapter—294 :
25,10 Review Agency Regulations and Procedures
26, Applicability
27. Severability
28. Construction
Index

Page

95

96

97

97

100

100

104

107

109

110

110




~~

Stéte Départment of Health §1.
Ad. Reg. 16-=2D

Series I

WEST VIRGINIA ADMINISTRATIVE REGULATIONS
DEPARTMENT OF HEALTH
OFFICE OF HEALTH PLANNING AND EVALUATION
STATE HEALTH PLANNING AND DEVELOPMENT AGENCY

CHAPTER 16 ARTICLE 2D
SERIES T
(1981) amended

Subject: .G}&féfieatiea-e%—Pfevéeieﬁs-eﬁ—fhe—We&f-Vifgiaiﬂ—Gertéﬁiea%e
of-Need—-baw-{the-Gode—of-Weat-Virpinta£t93+)-aa-Amendedy-Chapter—165
Afﬁie}e—&BT—Seetiens—}m}37}~ené—p¥eeeéurea-ﬁar~eéméﬂéé%f&%ieﬁ-eﬁ—%he
Certificate of Need. hawr

CON Reg. 1. GENERAL.

§1.01 SCOPE AND PURPOSE. These regulations shall be used to
administer the Certificate of Need program for the State of West

Virginia. These regulationé supplement Code §16-2D-1 et seq. and must

be read in conjunction therewith.

§1.02 . AUTHORITY. These regulations are issued under the au-

thority of Article 2D, Chapter 16 of the West Virginia Code of 1931, as

amended.

§1.03. EFFECTIVE DATE. WNevember-65;-+888+ These regulations

become effective on the day of , 1981.
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State Department of Health §2.
Ad, Reg. 16-2D

Series I

§1.04. FILING DATE. These amended regulations are promulgated
on the day of , 1981, and were filed in the Office of the
Secretary of State on July-id;-1980+ the day of , 1981.

§4195f---FQRWARDT—~$§e~he&l€hﬁeafe-neeée—e£-Hest—#irgéniena—afe
extenaive—en&-éemaﬂé-the—deve}epment—eé-new—hea}fh?seréees-éa»the—S&ﬂ%ev
Thig-developnent-wiltl-require-the-use-ef-vast-finoneial-regourees—and
menpoves-——98inee—these-regourees—are-timitedy—the-ftate-must—toke—oteps
to—-inoure-that—they—are~used-effeetivelyr

The-Certifieate~of-Need-progran-een—gerve—as—-a-toot~to—hetp-insure
shet-heatth-service—development—in—the~state—takes—pilaee—in-a—retiona:
way—and-that~the—publie—in-Negt—Virpinia—hes~a-voitee-in-this—developmentr
The-posl-is-the—developrent—of-an-effeetive—and—efitetent-heatth-eare
éysiem—whéeh—ia—aeeesaéb%e—te—fhe;reaééeﬂts—eﬁ-fhe—St&%ev~—¥hi9vwi4%-Eeaﬁ7
at—times:—ihaéwdiééieu}t—and—uap&eﬂsaﬂt-éeeiaiens—wi}}-have-%o*be—meée
when—deve}epmeﬁt*prépaseé—by—inéivi&a&}s-er—iﬁsfitutéens—&a—aet—iﬁ
eeeerd—wéth—this—gee4v~—$he-6erfiﬁéeate—ef-ﬂeeé—&egis}stéeﬁ—pr6vides-ﬁhe
£oeta-to-make-these-deeisiens—and—brings—inte—thet-decitoston—making-pro—
ecegsg-ali-persens-affeeted-by—gueh-deeiotensr—-Beeause-the-process—invelves
£he-publie~as-wetl-as-State-Coverments—tt-whti-require—the-commitment-of
both-health-eare—providers—and—the-consomer-publie-in-meking-rationat—and
neeegansy-deeisionss

CON Reg. 2. DEFINITIONS. As used in these regulations, all
terms have the same meaning as provided.in the definition section (Code
§16-2D-2) of the statﬁtes. Verbatim definitions, therefore, are not
repeated here. Definitidns set forth below amplify and clarify the
statutory definitions or define terms not specifically set forth in the

statute.
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State Department-of Health ' §2.

Ad. Reg. 16-2D
Series 1

§2.01. “Acquire a health care facility" means to obtain by

purchase, donation, lease, or comparable arrangement a health care

facility's assets used in the provision of health services,

§2:01-—~The-term-tambulatory-heatth-enre—£faeilityl-means-a-facil-
itys-whiek-is-£ree—standing-and-net-physieatiy-attached-to—a-heatth—eare
faeilityr-and-which-provides-health-eare-to—noninstitutionatized—and
nerhomebound-persons-en-an—eutpatient-basis-~—Fthis-definttion—docs-net
ine&uée—the-%ega&%y—autﬁerizeé—pfaeﬁiee-e§—medieine;bywany-eﬂe—er—mefe
peraong~-in-the-private—eoffieeas-of-any-heatth-eare-providerss

In-determining—-that-a—health-eare-provider-ig—an-ambulatory—ecare
£aeility—end-not-a-privete-office-or-privete—etinie-of-a-physietany
éenEiee-er;e&hef—pfaetifieﬂef—eﬁ-the—heaéiag—arfs:—the-Sfate~Ageney
sheti-econsider—the-foltowings ‘

1)}——~The—£aneility—io—orzanired-as—a-not—for-profit-corporatron

rathens-than-as~a-prefessional-eorporation-under-Ghapter
30-ef-the—eoder
2}———Whether-the-previeien-eﬁ—eafe—is;ﬁiﬂeﬂeeé-aad-eper&te&—ef
adminieiereé—by—ef—en-beh&&ﬂ-eé—a*pubiie-enfity7—gevern-
menfa&»ent&fr—ef-hespit&%r«-@he—ierm-ﬂfinenée&ﬂ—sh&}}—net
inelude-aeceptanse—of-payment—of—patients’~aceounta—by
Medicarey~-Medieatds—or-other-state—or—federat-ngeneiear
3}---Wheihef«éhe-ﬁaeé%ity—ia~aeeredéfeé-er—h&s—&pp}ieé—fer
geereditation-with—the-Jeoint-Commisaion-on-Acereditation
ef-Hespitaltar-Ereoup-Health—~Assoetation—of-Ameriea-or
other~racognired-geerediting-body-as—an-ambutatory-heatth

eape-factlitys
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State Department of Health - §2. . :
Ad. Reg. 16~2D . x

Series I
I
. 4}——-Whether-the-faettity—is—liecensed~or—required—to—be

+icensed—-aa—an—ambutatory-hedlth—eare-faeility-by-the
Seate—of~Heat-Virpiniar
§2-02-~~Fhe-term-"applicenti-meano—the-ownerioperator~ar-ltegaltly
eonstituted-povernins-body-~sregponsible-—for-the-operation-ef-an—eniating
er-proposed-heatth-eare—faciltity—or-heatth-naintenance—onpanizetions—-In
the—ease*eé—&—prepeseé—heaéfh—eafe-facéléty*ef*hea%ih—meinteﬂanee-argan—
izatien7-i§eefpefatafs—er-premefére—whe—wé&i—ﬁef—be~the—ee%e&}~ownef#
eperates~or-tepatiy-constitutad-governing-body-of-the-faeility—or-orgen—
irgtion-enee—it-is—eperationst-shall-net-ba—the—applicantr
§2103r~-FThe-term-"eapitat-exnpenditore’-means~an-expendtture-in
exeess~e§~$LSQTGOQ—iae%aéiﬂg~&4Eeree—eeeeunt-exgeﬂéifare7-whieh—andef

generatiy-aceepled-aceounting-prinetpltes-consistentty-apptied-ia-a

e&péta}—eXPEﬂéi¥uref——}t—iﬁe}udes—buf-i%—ia-net—}imi%eé-%e—site—ﬁequéﬂé—
+ionsT—transferg-or-ownershipy-purehase—of-equipmenty—modernisationy
rerevation—end-pevw-construetionr-—Any-gequigitions—by—or—on—behatf-of-a
heatth—eare-faeitity-or~-henltth-maintenance-organination—under-ieage-or
eemparab}e—erf&agement7—ef—thfeﬂgh—éeﬁ&eieﬁf-whieh—ﬂ&ﬁ&é-have*feqaire&
review-had-the-aequiasitieon—been-by-purehase—are-aiso—inetudeds

§2-04> §2.02. The-term "Certificate of Need" means a document
issued by the State Agency indicating that the proposed new institu-
tional health service is in compliance with the intent, purposes and

provisions of Ghap%er—¥67-Aftieée-QB-e€—the Code §16~2D-1 et seq. ef-Weas

Virpinta (1931)y-ns—-smendedy and that a need exists for the proposed new

institutional health service.
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State Departmént of Health §2.

Ad, Reg. 16-2D
Series I

§2.03. "Batching category" means any one of the subparagraphs of

CON Reg. §16.01(a)(l) through (8).

§2.04. ° "Code" means the Code of West Virginia (1931), as amended.

§2.05. "Conclusion of such hearing" as used in Code §§16~2D-7(n)

and (t) and 16-2D-10(c) means the date when evidence and oral argﬁments have

presented and all permitted briefs have been submitted in the time allotted.
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.Ad. Reg. 16-2D

State Department of Health §2.

Series 1

§2.06. "Consistent with the state health plan," as used in Code

§§16-2D~-9(b) (2), 16-2D-9(g) (1), and CON Reg. §10.03(a)(1)(A)(ii), means

a determination made by the State Agency, after considering aund weighing

all the evidence with regard to an application, that the pregonderance'

of such evidence supports the achievement of the applicable objectives of

the State Health Plan, except any provisions of the State Health Plan in

conflict with the Code or these regulations shall not be considered in

determining consistency with such Plan. In determining consistency with

the State Health Plan, the State Agency shall utilize the data referenced

in CON Reg. §10,02(g).

5205+ ¥he—tefm—useﬁs%fueﬁieﬂu-meeas—the~efee€ieﬁ;—bui}éiﬁgf
fep}eeemeﬂ%7~a%teraféeﬁ1-meéefnieq%ieaT-émprevemeﬂt7~fenevﬂiéen7—er
medifieation—of-a-heatth-care-£foeility or-health-maintenonee—orpantea—
+ienvr
§2-06---Fhe-tern-Sinstitutionat-heatth-gerviecssl-oncept-an—uaed—in
CON~Regr-§3-menns—heetth-servieces—provided—in—eop-throush-healtth-eare
feei}étiea—ef—hea}th—m&iﬁtenaﬂeeeefgaﬁéﬁatéeﬂe~enéf—éxeept—es—eéhe@wéﬂe
apeeirfted-in-these—reputationar-the-tern-shatl-inelude—the-entities—in
or—throvph~wiier—aneh-servriees—pre-provided-
£2+0Fr—~The-term-Ltotat-bed—-eapaeisyi-meons~the~totat-number—of
beda-within-the-faeitityr-whethew~tteensed-opr—untiecensedr
§2-08c~—-Fhe-term—exiyting-bed-ecemplenenti-means—the—pumber—of
eduté~and—pediatrie-beda-permanentty-maintained—for-todping—in-patients
in-e-hestth—eare-faeilityr——For-purposes—of-this-definition-Upermanently

maintetnedi-mneans—shet-—the-bedo-must-be—immediately—available-for—uga-by

- patienta—and-heused-in-patient-rooms-or-wards-{irers-not-in-eerridora-or

as-temporary-bed)-and—is-neot-timitad-to-the-tieensed-beds-of-the-heatth

eare-faeitlityr
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State Department of Health §2.

Ad. Reg. 16-2D
Series 1

§2.07. "Date upon which all parties received notice of the state

agency decision" ag used in Code §§16-2D-7(t) (2) and 16-2D-10(a) means

the date upon which the applicant receives notice of the decision or the

date upon which legal notice of the decision appears in the Saturdéy

Charleston Gazette and Charleston Daily Mail, whichever is later.

§2.08. "Emergency circumstances that pose a threat to public

health” means those circumstances proclaimed as such by the Director of

the West Virginia Department of Health or those circumstances upon which

the Governor or the Legislature base a decision to proclaim a state of

energency under Code §15-5-6.
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State Department of Health o §2.
Ad, Reg. 16-2D
Series I

§2.09. "Expenditure minimum," as adjusted under the authority

of Code §16-2D-2(j) to reflect the impact of inflation from QOctober 1,

1979 to October 1, 1980 in the U.S. Department of Commerce Composite

Construction Cost Index, means $164,400.00.

§2.10. "Expenditure minimum for anaual operating costs,” as

adjusted under the authority of Code §16-2D-4(e) to reflect the impact

of inflation from October 1, 1979 to October 1, 1980 in the U,S. Depart—

of Commerce Composite Construction Cost Index, means $82,200,00,

§2.11. "Health care facility" as defined in Code §16-2D-2(1),

does not include personal care homes as defined in Code §16-~5C-2(d),

community mental health and mental retardation facilities, State homes

for qualified veterans as defined in Code §9A~2-1, The West Virginia

Children's Home described in Code §26-~1-1, or institutions operated

by or on behalf of the Department of Corrections. For purposes of this

definition, “community mental health and mental retardation facility"

means a public or private facility which provides such éomprehensive

services and continuity of care as emergency, outpatient, partial hospi-

talization, inpatient and consultation and education for individuals

with mental jillness, mental retardation or drug or alcohol addiction.
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State Department of Health , : §2.

Ad. Reg. 16-2D
Series 1

§2.12(a). "Medically underserved population” as designated by the

State Agency under the authority of Code §16-2D-2(x) means any of the popu-—

lations of areas of the State designated as Medically Underserved Areas

by the Federal Secretary of Health, Education, and Welfare in 41 Federal

Register 45717-75 (October 15, 1976) based upon the methodology contained

therein and upon the criteria of the ratio of primary care physicians to

population, the infant mortality rate, the percentage of the population

which is age sixty five (65) or over, and the percentage of the population

with family income below the poverty level, as contained in Title 42 Code

of Federal Regulations §5lc.102(e) and developed under the authority of the

Public Health Service Act §330(b) (3), as amended, Title 42 United States

Code §254c(b)(3).

(b) Medically Underserved Areas designated by the Federal Government

are not necessarily the same as the Health Manpower Shortage Areas

also so designated. See 46 Federal Register 23816-7 (April 28, 1981).
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State Department of Health

Ad. Reg. 16-2D

Series I

§2.13.

§2.

"Organizations representing health care providers" as

used in the definition of "affected person" in Code §16~2D-2(a) includes,

but is not limited to, the following organizations:

(a) Association of Mental Health/Mental Retardation Facilities
of West Virginia;
(b) Professional Nursing Home Association of West Virginia;
(c) West Virginia Commission on Aging;
(d) West Virginia Council of Home Health Agencies;
(e) West Virginia Dental Association;
(f) West Virginia Department of Health;
(g) West Virginia Department of Welfare;
(h) West Virginia Division of Vocational Rehabilitation;
(i) _West Virginia Health Care Association;
(j) _West Virginia Hospital Association;
(k) West Virginia Nurses Associationg
(1) West Virginia Pharmacy Association;
(m) West Virginia Primary Care Stﬁdy Group;
(n) West Virginia Society of Osteopathic Medicine;
(0) West Virginia State Medical Association.
§2.14, "Parties" as used in Code §§16-2D-7(t)(2) and 16-2b—10(a)

means the applicant, and if a hearing is held on an application, the

person requesting the hearing and all persons designated as parties

to the hearing.

§2.15.

"Potentially unnecessarily duplicative" applications

means applications that are in the same review cycle and such applica-

tions which propose new institutional health services to serve the same

or similar health needs of the same, or partially the same, population.

Page 10



State Department of Health §2.

x . Ad. Reg. 16-2D
Series I

‘-
s

§2.16. "Project" means a proposed new institutional health

service as defined in Code §16-2D-3,

§2.17. "Proposal' means a proposed new institutional health

service as defined in Code §16-2D-3.

§2.18. "proposed State Health Plan" means the document prepared

and adopted by the Statewide Health Coordinating Council pursuant to

section 1524(c) (2) of the Public Health Service Act, as amended, Title

42 United States Code section 300m-3{(c) (2), before such document is

.approved by the Governor as the State Health Plan.

s
f“k'\.
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State Department of Health : - §2.

Ad. Reg. 16-2D
Series 1 _ " *

e :
- §2-05-§2.19, TFhe—term-eonversion-of-bedas" "Redistributes beds

among various categories" as used in Code §16-2D-2(kk), includes a

change in the status of beds from one classification to anothers .(e.g.,
acute care, long term care; obstetrical, pediatric, etc.). #netuding
eh&ages—frem;nufsiﬁgﬂbeée-}ieense&—faf-patienés—fequéring—ské}}eé-ﬁﬂrséag
eare-to-pursing-bedo-ticensed-for-patienta—requiring-internediate—nuraing
epre—gad-viee-verags
52+10+—-The~-term-Ltransfer—of-ownershipl-means~an—aequisition—of
esaefsmeé-a-ee*pefafien7—paftﬁershép—er-iaéividua}éy-ewneé—hea&ﬁh-eare
f&ei}ify*by-&-ﬁewiy—fe*meé—er—an—exéa&éag—eerpef&téeﬁT-p&ftﬁershép—ef—by
en—individual-suffieient—to—effeet-controls
§27*%7*ﬂThe;tefm—ﬂﬂea}th—Sys%emsQﬁgeneyu-me&a5~ehe—ﬁeﬁpfe£it—pri¥e§e
ergaaiz&fisn«efgeﬁiﬂe&—ané-ﬁpefafeé—ea—feqaifed~b§—fhe-ﬂatieﬂa%-Heaéth
. Planning-and-Resourees-Development—het-of-1574s~ao—amendedr
§2712r-——The-term-UState-Azeneyl-neans~the-State-Health-Plonning—and
Beve&epmeni—Ageﬁey—éesigﬁe%eé-by-the—gevernef—fe-aémiﬁiaeefwan—ﬁémiﬁia-
tfatéve-pfegfam-aﬁé—eaffy-eue—hea}th-p}aﬂaiﬂg-&aé—éeve}epmeﬂt-éune%éeae
pfesefébeé-by—the—ﬂefiea&%—ﬁea&%h—P&&ﬂﬂéag-ﬁﬂé-Bevelepmeaé~Aet—05-49147
ag-amended
§2v%Bf——¥hé—tEfm—ﬂﬂespita&ﬂ-meaﬂe—eﬂ—énsfifuﬁieﬂ—whieh-és-pfém&riiy
eﬁgageé-éa-prevéééag—fe-iapetéeﬁtsT*by—ef-uaéer-the-super?ésien-ef
physieéeﬁey*éiﬂgﬁestie-aﬂd-eherapeafie~aefviees—ﬁef-meéiea}~diagﬂesé37
tre&tmeat:—aﬁd—eare-ef-iﬁjared7—disabée67~ef—aéek~peraen57~ervrehabi}é-
%atioa—sefviees-Eer-ﬁhewfehabi%ifatieﬂ~e§~iﬁjareé7—&ieab4eé7*ef-sigk '
pe*seas—exe&uéiﬁg-servieea-pfeviéeé-iﬁ-psyehiae*ie*aﬁé—tubefeuiesia

(- ’ 'hespifeésf
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§Er}ér—f¥he-tefm—ﬂtabefeuiesis—hesgiEa}ﬂ—me&aa—an—én&fiiutien—w&ieﬁ
is-pfim&ré}y—eﬂgageé—ia—pfevidiag—fe—iap&féeafs7—by—ef—unéef—ehe-éuper*
visten-of-a-physteiany-nedieat-serviees-for-the-diagnesto—and—treatment
ef-tubereunteosioar

§2-15-~--The-~term-Upayshintrie—hospitetl-means—an—inastitution—whieh
$s-primority-engaged-in-providing-to-inpatientss-by-er—uvader-the-super—
visien-ef-a-physietans-poyehintrie—gervrices-for~the-diagnosis-and-treat—
ment-of-mentatiy-itl-pergensr

§2-+6-—~Fhe-term-heatth-eare—faeitityli-tneludes-hegpitatar-payehi—
etpie-hospitalar-tuberentosts-hespitalar-skitled-nuraing-£faetlitiesas
kidﬂey-&iseese-tfe&fmeﬂt—eenEef57~iae¥uéi&g-freest&a&ing—hemedi&&ys&s
unitar-intermedinte-eare-faeilittess-anbulatory-heatth—eare-facititiens
embulatery-aurgteat-£fapiltitieay—home-health—egenetes-and-community
rental-health-and-mentot-retardation—faeititieas-vhethepr-under—publie-or
private—ownershipy-or-as—a-profit-or—nonprofit-erganiration-and-whether
er—ﬁet—iieeﬂse&-er—requéreé—fe~be~%ieenseé—i&—whe}e—ef—iﬂ—part-by—the.
sEates

§2riFrmFhe—tern-laffeeted-person-ineltudea-the-person-whose-pro—
pese&-is—being—re*ieweéT-Ehe—heakfh—sysﬁeas—ageney—fef-the—he&}&H—ser-
yiee-area-ia-whieck-the-preopesed-new—institetionat-health-serviee~ia~to
be-offered-or—developedr—eontisuons—heatth-systens-agenntes—in-—adiaecent
statess-heatth—eare—faettities-and-hearth-maintensnce—organizations
tocated-in-the-heatth-service-area-which-provide-inatituttonat-health
servieesy-any-ggeney-whieh-establishes—rates—for-heatth-eare-faeitities
er-health-maintenance—organizations-~in-the-states—those-members-of—the
publie-who-ere—te-be-served-by-the-proposed-new-institutionat-heatth

servicesy-and—-alti-hospitat-gserviee-corporations-and-medieat-gerviee
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eorporations—-as-defined—in-artiele—-twenty-fours-ehapter-thirty~three-of
the-Wegt-¥irginta-Goder
§2-18r—-Fhe-term-persen-direetty-affeeted-by-the-review!-inetundesas
the-pergen-—whose-proposat-ig-being-reviewedy—membung-of-the-publie-whe
are-to-be-gsesved-by-the-proposed—new—institutionat-heatth-servieesy
heaifh~eafeffaei%ities-&né-hea}fh-maiaten&nee—erg&nizafians-}ee&teé-én
the-health-serviec—area—in-whieh-the-gervice—ig-proposed-to-be-offered
or-devetoped-whieh-provide—services—similer-to-the-proposed-serviees
under—review:—aay-ageﬂey—whieh—eefab%ishes-f&tea—ﬁer-he&}th~eare—%aeii-
itées—er—healfh—m&iﬁteﬁaﬁee—efg&aiz&téeﬁa—i&—ﬁhe—stateg-&né—hea}th—eafe
£aettities-and-health-meintensnec—organieations-whieh;-priopr—-te-reeeipt
by—ihe~sfate—ageney—eE—the-prepesg%—beiﬂg—fevieweé;—have—ﬁerma}}y—inéi—
eated-an-intention—-to-provide-sueh-simitar-serviees—tn-the~futurey
either—through—the-fiting-ef-a-tetter-ef-intent-or-by-adoption—-ef-a

p}&ﬁT
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§2.20.  "Undertaken," when used to describe an activity for which

a Certificate of Need was issued or for which an exemption was granted,

means the first use of the new institutional health service for its

intended purpose.
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| CON Reg. 3. SCOPE OF CERTIFICATE OF EEED COVERAGE. Zhese—regu—
tations-cover—the~offerinp-or-development—ef-any-new~ingtitutional
heatth—serviece—within-this—stater—For-purpeses—ef-this-seetion—New
iﬂﬂfitutéeaa%~hea&th—servi;eu—shﬂ%}-ine}uée+
+3}-~~Fhe-eonstruetions-development—os-other-astabliohment-of
a-new-heatth-eare-facitity-or-health-maintenanee-organi—
eations
2}-——?hemp&ftiai—ef-tate}-e}esure—ef-re}eeefieﬁ—eé*a-hea}fh
eafe—§&eé%ity—er-heaifh—maénteﬁeneé—erganiea{ien?
3}4--Any—expeaéiture—by-ar—en-beha%f—eé—a~hee}fh—eare-faei}i%y7
hestth~eare-preovider—exeept—as—exempted—in-CoN—Regr~§i—or
health—naintenance—orpanisstiony—in-eneess-oi-one-hundsed
’ fifty-ﬁhéﬂsaa&—ée}}aEs-{$¥5979991}~whieh7-aader—genera%%y
% feeepted-aecounting-prineiples—eonsistentiy-epplicd —to—n -
| eapital-expenditures-where-a-person-nekea-an—aequiaition
by-or-on-behalf-of-a-heetth-eare-faeitityr~heatth-eaxe
providesr—exeept-an—exempted—in-6oN-Regr~§4-0rs-healtth
matnteasnece-organiration-vnder—tease-or-conmparable
arrangementy-or-through—donatiens—whick-wountd-have
required—review-if-the-aequisition—had-been-by-pur—
ehase~aaeh—ﬁeqeésitieﬂ—aha&%—be—deemeé«anfexpeﬁéi%ufe
oubjeet-~to-reviewr——A-gerieo-of—-eapitnl-enpenditoress
eaeh-tess—then—one-hundsed-£ifty-thousend-doliavay
whieh-when-taken~together-are-in-exeess—et-one
hundred-£ifey-thousand-dotlaro;-may-be-determined-by-tha

Brare-Apeney-to-be—a-singlte~capital-expenditnre—subicet

e
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te-feviewf——iﬁ—makiag—ifs-deéerméﬂaféea—uﬂéef;this
Seetiony—the-State-Ageney—oshatl-eonsiders
g)}———-3E~the-expendi-tures—are~for-ecomponenta—ef-a-systen
. whieh-is-required-to-accomplioh~a~ainslie-purpoges
b}-——if-tha-espenditureg-are—tobo-made—ovep—a-two~year
pefieé—an&—afe-éi*ee%eé-%ew&?és—the—&eeempéishmeﬂf
of-a~aingle-goat-within-the—heatth—eare—faeilityls
teng-ranpe-plent-
e}-~~i£*the-expeaéitarea—are—fa~be-m&ée—with§ﬁ—a-twe
yeap-peried—within—e—oingle-department-oueh—that
they—wiltl-econstitute—a~gignifieant-nodernination—of
the-departmonts
43y———A-chanpe—in—the-existinz-bed-comploment—of-a—heatth-care—
feeility-or-heal th-matntenanee-organisation-within-a
two-yosr-period-threugh+
a}-——the-addition—or-conversion-ef—ten-{10)-or—more—beds
er-mere;thaa-fea—pereeﬁ%~{é9%}-e€-the-tofa%—beé
eapaeity-ofi-sneh-faettity-or-organisationy-whieh—
eyer-ig—~tesyr-oP
b}-—-the—re}eeaféeﬁ-eé—ten—{&@}-ef~mere—beéa-;r-mere—
than-ten-pereent-£10%)~of-the—totat-hed-eapaetty—of
sueh-faeitity-or-organiratisn;-whiehever—ta~tessy
from-one—physteat-£faeiltity-or-site-to-anotherr
A-series-of-additionsy-eonversions-er—retocations—of
beda;—each-tesg-than—ten-{10)-beds—er-sen-pereent-{+0%)
eE-the—teéa}*béé-eapﬂeéty-e%-saeh~f&eé}ityﬂef-efgeniza—

tion;-but-which-when-taken-together—comprise—ten—(i0)—or
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é. mere—beda—or-more—than—ten-pereent—{to%)—of—the—toter
bed-eapacity-of-suen-faeitity-or-organizsationy—whichever
ig-tessy-may-be-determined-by—the-Stnte—Ageney-te—be-g
sing&e-ehange—e&bﬁeef—fe—review:.

5y——-Hestth-gesvices—vwhich-are—offered-in-or—through—a-health
eare-faeility-or-health—maintenanee—organiantion-and
whieh—were—net-e@ﬁefeé—en—a—regu%ar—baeésQéﬁ~ef-fhfepgb
sueh-health-eare-faeitity-on-heatth-naintenance-organi—
sationa~-within-the—twelve—(12)-menth~period-prior—to—the
time-suoh-services—wonld-be-offereds

6}——-@&&—ée}egieﬁéeﬁ—eﬁe—er-aefe-hea}th—eervéees7—previeuséy
effered-en—a—-resular-basia-by-a-heetth—eare~-faettity—or
heetth-maintenance-orpanisation-or-the-retoeation—ef-one
er-more-heatth-servieces-from-one~physteat-£faeility—or
gite—to—-anothess

#}~—-Enpenditures-in-exeego-of-ene-hundred-£fifty-thounand-
ée}éafﬂ—{$&§979991}-én—pfepafatiea~§ef¥%he-eEéering—af
development—ef-a—nevw—institutionat~heatth-serviee—and
arronpement~ot-commitment—for-finaneing—the—offering-or
development-of-the-new-institutionat-heatth—servicess
Expen&iﬁufea-ia-preparatiea-fef—%he—e&feriag—efudeveipp-
nent-of-a-proposat-for-a-new-inatitutionat-—heatth—serviee
shell-inelude-only-expenditunes—for—sueveysy-studtess
desipnor-plansr-working-drawinpsy-opeeifieationsr—gite
aeqaisifieﬁy—eemmiimeat7-ef~éeve}a?menef—&éeéssareaé

E development~gr-improvenenty—and-the—finanetal-partieipe—

£ion-in-the-planning~or-eonatruetion—of-utitity-or-sever
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ae*véee—}iaes—te—the*si%e7-but—may—ae%—iﬂé}uée-expendi~
tureg-feor-feansibility—surveys-for-heatth-maintensnee—
efg&née&f&aaa—whieh—are—é&é&eé—undee-seetieé—%%@%—eE—the
Pab}ie—ﬂea&%h-Sefviee-Aet—ef-eﬁ?eﬁéitufé&néer-pé&ﬂﬂing—ef
health-maintenance—orpaninations—which-avre-fonded—under
seetion-1304-of—that-hetr
8)———Radielogteat-diagnostie~heatth-serviees-throughy;-by-o¥
en-behalf-of-a—heatth—eare—faetlity-or-hearth-mainten—
enee-orpanization—{inetuding-serviees-effered—n—space
}eased-or-made-available—to—any—person-by—the-health
eare—faeitity—or-health-maintensnee—orpanisationt—whieh
ere-provided-py-fined-or-mobite—eonputed-tomopraphie
£6T)-neanning-eqnipmenty-exeapt—wirere—these—services—are
an-&&éi%ie&-ie*er—rep}aeemeﬁfweéﬁthe—same-sefvéeg-eéfereé
in-aty—threughs—byps—es-en-beheli~ef~the-health-eare
Eaei%éty—ef-héﬁ%th—maiﬁteaaﬂee—efgaﬁiﬁe%iennané—de-aee
invelve-a-eapitat-expendiinre-~in-exeesg-ef-one-hundred.
éi%%y—fheaeaﬂd~de%%ars—{$%597999}T-~#9§-pufpeses—e%—thés
subparegraphy—a-6Ct-hesd-sesnner-and-a—GE-body~oeanner—deo
not-previde-the-same-serviees—and-a—6F-fixed-geanner-and
a-6F-mobite-seannes~do-not-provide~the-same-gorvieer—

§3.01. This subsection supplements Code §16-2D-3. If any major

medical equipment not located in a health care facility is acquired with-

out a Certificate of Need pursuant to Code §16-2D-3(i) and at any time

it is proposed to use that equipment to serve inmpatients of a hospital,

a certificate of need shall be issued before such equipment is so used,

unless the use is one described in Code §16=2D=3(i) (5) or CON Reg. §4.04,
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§3.02. This subsection supplements Code §16-2D-3(e). For the

purpose of advancing health service quality assurance, cost effectiveness,

access, and other purposes consistent with the public policy of the State,

as stated in Code §16~2D-] et seq. and consistent with the national health

planning policy embodied in Title XV of the Public Health Service Act, as

amended, Title 42 United States Code §300k et seq., where the State

Agency identifies umnnecessary duplication or excess supply of certain

institutional health services or facilities for which competition will

not appropriately allocate supply consistent with the State Health Plan,

due to the prevailing methods of paying for health services by public

and private health insurers or due to other reasouns, the State Agency

may develop and may, after considering the anticompetitive impact in

consultation with the Attorney General, permit implementation through the

Certificate of Need process of a plan of action with cooperating health

care facilities for the merger, or sharing of resources, of such health

care facilities.
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CON Reg. §4. EXEMPTIONS. Z*he-foliowing-health—eare-provideso—are

exempt—from~eoverage-of-the—Certificate~of-Need-program+ This regulation

supplements Code §§16-2D-3 and 4.

§4.01. Except as provided in Code §16~-2D-3(i), private offices

of physicians, private clinics of physicians, dentists or other practi~

tioners of the healing arts are, by Code §16-2D=4(a) (1), exempt from

Certificate of Nead review. &% A private office or private clinic of

a physician, dentist, or other practitioner of the healing arts means

any facility which:
+3(a) Is organized as a sole practitionmer, partnership or has
a cetificate of authorization issued to a medical corporation or a
dental corporation by the appropriate licensing board of West
Vifginia pursuant to Chapter 30 of the Code; and
23(b) Is not licensed or required to be licensed as an ambula-
tory health care facility or other facilify under fhe provisions of
Chapters 16 and 27 of the West Vifginia Codc; er—is-met—an-embule—
%eryue&fe—ééei}é%y—ﬂs—éeﬁéae&—by—%he—Seaﬁe—Ageney—?ufsu&ne—%e—these
reputationss~ and
3>(c) Has not received or applied for accreditation as an
ambulatory health care facility from the Joint Commission on Accredi-
tation of Hospitals, Group Health Association of America, or other
recognized accrediting body; and
4> (d) Has not received grants or loans within the pést twenty
years from the federal or state government or from ﬁonprofit cor;
porationg or foundations, within, or withoqt the State, other than
grants solely for the purpose of research or for clinical experience

for physicians completing residency programs.
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by—-A-private—offiece—or-private-elinie—doea~not-inelude-any-opaes-unden
tease-or—ether-arransenent—fren—a-heatth—eare—£faaility-or-hantth
maiﬂeeaaﬁee-efg&ﬁizatiea-faf-use—by*&—physéeé&ﬁr-dga%isz—or—e%hef
praetétiener-ef«the—h&a&éﬂg-afts-ef—gfeup—ef—semE7—whefe-sueh—sp&ee
ia-within-the~eonfinegs—gf—a-heatth-enre~faeility-or-heatth-mainten—
enee—organieation-for-provisten—of-serviecea~tradisionaliy-faliing
within~the-context—of-aneitinry-scrviees—otfered—by—that—heatth

eare-faetlity-or-health-mointenonee-~organiantion~
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§479%r—-Biapeﬂseféea—end—éire%—aié*sfafieﬁg;}ee&teé—wéthiﬂ;b&séﬁess~
er-induatrial-eatablishmenta-maintained-setely-for-the~use—of-employeess
previ&e&:—fha%—sueh~feei%iﬁy—éees-ﬂe%—eenfaéa—iapafieﬁf-ef—fesiéen%-beda
éer-pafieﬁﬁ&-OE*emp}eyeea—whe*geﬁefa%%y—femaia-iﬂ~the—éaei}éty—fer-mefe
then-twenty—four-hourat

§4;02. Pursuant to Code §16~2D-4(b)(5), the State Agency shall

approve or deny an application for exemption filed with respect to a

health maintenance organization under Code §16-2D=4(b) {1) within thirty

(30) days of the receipt of the application, or if any additional infor-

mation is then requested by the State Apency, within fifteen days (15),

approve or deny within thirty (30) days of receipt of the additional

information. The method of payment for services (that is, prepaid or

fee—for-service) is not relevant in determining whether an activity is

exempt from review under Code §16-2D-4(b) (1).
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§4793f--Estﬁb}ishmeaes7*sueh-ea~mefe}97-heee£s—gﬂé—beaféing—heuees
whieh-ﬂfeviée-mediea}7-ﬂuf5iﬂg—pefeeaﬂe}—&aé—hea%fh—feéateé—sefviees7

§4.03. The addition of certain health services not associated

with a capital expenditure may be exempted from review by the State Agency

under the authority of Code §16-2D-4(e). The applicant seeking such an

exemption shall complete an expedited application form for a Certificate .

of Need. After an application for the proposed health service is deter="

mined to be complete by the State Agency, the State Agency shall consider

if the proposed health service to be delivered is likely to be substan—

tially expanded within the next five years without being subject to Cer-

tificate of Need review, and if such expansion is likely, whether such

expansion would appear to be consistent with the State Health Plan.

The State Agency may exempt the application from review after the

State Agency makes the following written findings:

(a) The addition of the proposed health service is not agsociated

with any capital expenditure and is projected to entail annual oper-—

ating costs of less than the expenditure minimum for annual opera—

ting costs; and

(b) The application for the addition of the health service has

no obvious inconsistency with the State Health Plan or the findings

in CON Reg. §10.03(a) required for the issuance of a Certificate of

Neéd.
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§4-04-—~The—remediat-eare—pr—treatment-of-regidenta—or—patients
in*any-heme-efﬁiasfitutiea—eendueieé-en%y-ée**théae—whaﬂfe%y-ﬁe}e%y
upen—ffe&tmeﬂf-by-prayef-ef—spifiéua}—meﬂRSHia—&eeefé&ﬂee—wifh-the
efee&—ef—fenefs—eé—aﬂy—feeegnézeé-ehureh—ef-fe}igieus—deaem&agf&eaf

§4.04, The State Agency may consider the following

circumstances in addition to those provided in Code §16-2D=3(i)(5)

under which acquisitions of major medical equipment which will not be

owned by or located in a health care facility will not be reviewed if

the proposed use of the major medical equipment is to provide services

to inpatients of a hospital only on a temporary basis; provided, that

such additional circumstances are acceptable to the Federal Secretary of

Health and Human Services:

(1) In the event of temporary emergency circumstances

that pose a threat to public health; or

(2) 1In those circumstances when inpatients are in

imminent danger of death or permanent injury and

the proposed major medical equipment could on a

temporary basis aid in reducing the danger; or

(3) In those circumstances where a hospital that has

inpatients who will be served on a temporary basis

by the proposed major medical equipment has been

denied a Certificate of Need for the same or similar

major medical equipment as that proposed, and to

transport the hospital's inpatients to another loca-

tion with major medical equipment similar to that

proposed would present a greater risk to patients

than the risk of providing service by the use of the

proposed major medical equipment.
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§4+05+-~~Heatth-eare—faeilities—or-health-mointenanec—erganinations
whieh—on—the-effeetive~date~{duty~8;-1977)}-of-Artiete-2D;-Chapter-to—of
the~West~¥irginia-Code—were—committed-to—a—formal-plon-of-development—er
expansten~of~new-instttutionat-heslth~gervieesy-where-preltiminary—espend—
4turea—few&fé—th&t-ﬁefm&}—p}&ﬂ—e#-éeve}epmea%-ef—exp&aaien—ef—eae~hunére&
éi%fy—theaeﬁﬁd—ée&iaas—er—mere—wefe—made«éuféﬂg—fhe—thfee-yéef-peried
preeeééag—the—eﬁﬁee%éve-d&te-ef-%he~Af%ie}e7—e¥-whieh—préef—tﬁafhe
eﬁfeefive-éafe—ef—Aréieée—QBf-Ghap%ef-ééﬂeﬁafhe~West*¥ifgiﬁie-Gede
seeeived~approval-of-g~formal-plan-of—development—or—enpanston-£rom—the
State—eomprehensive—heatth-planninp-ageney-Ltheretofore—ereated-by—cseceu—
tive-order-of-the—povernor-—of-Wegt-¥iveinialrr-

a)}-——Fhe-determination—of-whether—a—health—eore~focility—or

keatth~-maintenanee—organisation-ig-enempt-under-60N-Reg+
§4TQ§+&aé—the-exéea%—fe-whiéh-sueh—exemptien—sha&%—app&y:
ghati-be-made-by-the~-State~Ageneyr-based-upon-aatin-
factory-evidenee—ond-documentetion—subnitted-—to-the~State
Ageaey-by*héa&th~e&re-previdefsf~hea}th—eafe—fﬂeilities
er~kealth-maintenenee—organizations-requesting~an-exenp—

*ion~
b}——-A}}—feques%s—fef—aa—exemp%ieﬁ-beeeuse~e€—a—ferma}—p}&ﬂ-e£
developrent—or-prior-approval-ef-a—plan-by—the-State
eomprehensive—heatth-planninp-~ageney~shali-be—-submitted-in

writinpg-to-the-btate-Ageney-ne—tater—than-{303-days~£rom
the—effective-date—of-these—repulationgr——TFhe-deeision—eas
to-whether-or-net-an-exenption—shati-be-pranted-shati-be
made—within-9ixty-£60)-days-ef-the-receipt-by-the-State

Aseney-of~the—request-and-eay-supporting-natertals
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regquested—-by-the-Gtate-Apeneyr
€) An-exempiien-granted-under-Chapter-tés-Artiete—2D-or
E6N-Rep+—§4:-05—(b)r-above-shali-be~vetid-for-onc~year-—from—the
date~it—~ig~ioguneds |

§4.05. Subject to the notice and change in facility provisions

of Code §16-2D-4(d), the State Agency may under that subsection exempt

from review the obligation of a capital expenditure to acquire, either

by purchase or under lease or comparable arrangement, an existing health

care facility appraiséd at a fair market value of less than one million

dollars ($1,000,000).
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§4.06. Any health care facility er-health-meintenance—erganization
which has received suweh an exemption shall repor£ the progress toward
completion of the exempt develepment—er—expamsien project to the State
Agency aﬂéﬂrequeat—&-fenew;} not méfe—thaﬁ-ﬂine%y-{QQ}—ﬁer less than
forty-five (45) days prior to the ewpiration anniversary date of the
exemption. Failure to report progress endfor—£aiture—to—denonstrate
that-sufficient-progreos—-is—being-made~tovard-—eompletion-ofi~the

exempr-development or a substantial change in the scope of the project

as eppreved exempted mey will be cause for the State Agency to ¥eveke

withdraw the exemption or to determine that the change is subject to

review. Absadenment-of-a-proteet—which-heos—been-granted-an-exenption—or

eny~aabs%aﬂtia}—ehange~in—tbe~p}an—aha}}—beaeausewﬁer—feveeeféen—e5~€he

exemptionT
é}—-—Hea}fh-eare-Eaei%éEées-ané—he&}th~maiﬁfeﬁ&ﬂee—efgaﬁisaéiens-afé
feqaireé—te—he#e-aﬁnexempfieﬁv—whether-efigina}-ef-fenewed7—un%i%
eemp}eﬁieﬁ—eﬁ—tbe-prejeef7~éExemp%iﬁns—may-beﬂreaeweé—by—fhe—S%eﬁe
Ageney—fer—eédieéena}-peféeéa—e§~ene—yeer—er-}eas—ia—erder—ta—eﬁpeéi—
téeus}y—eemp}efe—éhe—preieetv--She}%eé—éﬁ-spaee—is—ae%—eeﬁsééefeé
eemp&e{ien—un&ess—eﬁp&ieitéy-pfevi&eénﬁer—én-the-eﬂempfieﬁ-deeisieav
e} Any person er-emtity whose exemption is reveked withdrawn and

who wishes to proceed with emy-devetepment-er—elpansen that project

must obtain a Certificate of Need. in-aceerdanee—with—these—reguletionss
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CON Reg. §5. ACCESS TO INFORMATION AND FACILITIES. This regula-—

tion supplements Code §16-2D-7(e). The owners, governing boards, oper-

ators and staffs of health care facilities and health maintenance organ-
izations covered by these regulations shall provide access to information,
records, meetings, sites and facilities pertinent to anm application
curreﬂtly under review by the State Agency, to the State Agency upon
proper notice and as is reasonable and necessary in the performance of
the State Agency's responsibilities in administering the Certificate of

Need program.
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EoN-Rep—56-———DELECATION-OF-RESPONSERELETE-AND - UG E-OFE-OTHER
AGENGEES—ANB—GRGAﬁEZA?EGNST——¥he—Sfafe-Ageney—m&y—seek—fhe-aévieeﬁané
a9sis&anee—e€—athef-pef&eag:-&geneie3-aﬂé—erg&néz&téens-iﬁe}uééag-fhe
deéigﬁaeed~Hea%th—Systems-Ageney—iﬂ-éheopeffermanee~e§*the—6fate
Apeneylo-respensibitities-under—the-Gertifieate—of-Need-progromr

CON Reg. §6.  ANNUAL HOSPITAL RATES FORM. This regulation supple-

ments Code §16-2D-8(a) (2). The State Agency shall provide consultation

to health system agencies serving health service areas within the state

in the development of a form for the annual collection from hospitals of

the rates charged for each of the twenty-five (25) most frequently used

hospital services in the state, including the average semi-private and

private room rates.

If the health systems agencies collect the completed forms from the

hospitals, the hospitals shall send a copy to the State Agency. Enforce-

ment is provided for in CON Reg. §10.01(d) under the authority of

Code §16-2D-8(a) (2).
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(e CON Reg. §7. APPLICATION REQUIRED FOR CERTIFICATE OF NEED. This

regulation supplements Code §§16-2D-5(a), 16-2D-7(d) and (e), and

16-2D-8(a) (1). An Application for a Certificate of Need shall be prepared

on the stendawd form published by the State Agency+ Fhree eepies and

shall be submitted to the State Agency in as many copies as requested.

Additional copies may be required by the &esigﬂ&iéd applicable héalth
systems agency. éer—the—afe&-iﬂ—whieh-the—prepeseé—aewuiastifufieﬂa}
.hea}fh-sefviee—és—}eeaﬂeéf
Ia—the¥e&se—e&—&-prepese&~he&%fh—e&ee—faei}i%y-ar—hea}th—maiﬁteao
enee-organisations-incorporatora-or-promoters-who-witl-net—be—the—aetuat
ewner%epef&tef~ef—}ega*}y‘eeﬁstééufeé-geve*ﬁéﬁg-boéyﬁeé-the-faeé%ify—ar.
efgaaiﬁafieﬁ-eﬂee-ét-ie—epefatieﬁ&%7-sha}%-nef—be~thewapp%ieenf; One or
_,f”mﬁfé"persons shall be officially authorized in writing by the governing
body to sign for and act for the applicant during the review. Where-the
epefatef—is—ééééefeﬂf—ﬁrem—the-ewﬁef—thewepefafefLs-ﬂame—shei}—elﬁe-be

given—on—the-appliention—forms
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(H §7.0l.. The information required on the application form shall
include:
av~—-§éeafiﬁieatieﬂ~gf—the—app%%eeﬁ%¢
br-~-Begseription—of-the-projeets
er-~~The-eonsisteney—of—the-preoject—with~the-appropriate
heatth-systems—pian-end-annnat-impiementaton-plon-and
state-kealth-ptensr
ér——Fhe-relationship-of-the-projeet—to-the~appiicantls
eurrent-long-ronge-plean-on-file-with—the-State-Ageneys
e7-—¥he~neeé-e€—the—?ep&}aéieﬁ-te~be—eefveé-ﬁef—fhe~pfejeet1
ff—-Aréeeumented~stuéy—aﬁ&—eaﬂéysis-efféeas—eeaf}y-er—mefe
effeetivene}tefﬁefives—&e-the—p*eieee—wefe—eensédé%éérhy
the—epplieants “
3 gv——-A-Gocumented-study-and-anatysis—ef-the-availebitity—of
reseureesy-ineluding-otaffinp-and-fundings
kr——~the-retationship-of-the-proiect—te-supporst-serviecess
#r—-—A-documented-study-and-anatysis-ef-hew-the-prejeet-wiltl
premete—cost-containmentr-inetuding—cnergy-conservations
§rv———A-Einanetal-feastbility-gtudys-
kr—-In-the-ease—of-researeh-projector-heatth-matntensnee
erganizationsy-any-new-institutionat-health-serviee
proepesed~te-be~-provided-by-or—throush-an-health-mainten—
ance—organizationr-op-preieaty—serving-peraona—ontside
the-projeectlg-service-area-andfor—the-heatth—sesviee
arear—documentation-of—aay-speeial-neods-ond-eireum

atancegs
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}e——A-timetable—for-cempletion-of—the—prejeets

mv-—-Pe}ieies-fer*paéienf-ﬁdmisséaa—ﬁﬂé*meéiee}—s%aff

memberships
"< Any-endorgementa—of—the-prejeet from—individuats—er
efganiaaeieﬂs-iﬁwfhe—eemmﬂﬁieyT
a?—-—A—éeeumeﬂte&-siudy—aﬂd-aﬂakysis—ef-ihe—ﬁee&—eé*meéie&}%y

uﬁéefserveé-greups—in~the-serviee~aree—£er—the-type—ef
new-iﬂsfitutieﬁai-hea}th—sef9éee-pfepeseé—aaé—an—exp}&aau
tion-as—te-hew-the-prepeosed-new-inatitutionat-health
sefviee—wé%i-eentribufe~tew&rd—mee%iﬁg-%hat-ﬂeeé*&nd-in
meetiag—-the—neeés--ef-—meéiea%}y-ﬂndefsefveé——gfeups
i&eﬁtéﬁied-éﬁ—%he-app}ieab}e-hea}%h—syatems—p}&n-and

&nﬁua}—imp&ementeiien—ylaﬂ—as—éeservéag—eé—prierify7
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(a)

1 6“'20 . .

Identification of the applicant;

(b)

Copy of the governing body's resolution approving the

()

proposal and the related capital expenditure and its written

authorization empowering specified individual(s) to sign

the application and to act on its behalf;

Description of the project;

(d)

Timetable for implementation of the project, including

(e)

the projected date(s) for incurring the obligation for

any capital expenditure.

Documented analysis of the need of the population to be

(£)

served, including the medically underserved, by the pro-

ject and the extent to which the proposed service will be

accessible to that population;

Policies for patient admission and provision of fully or

(g)

partially uncompensated care;

(h)

Documented analysis of alternatives to the proposal consi-

dered by the applicant;

Documented analysis of the proposal's relationship to the

(1)

existing health care system, to include providers of direct,

ancillary, and support services and health professional

training programs in the area in which services are to be

provided, and, when applicable, the extent to which the

proposal will meet the needs of such training programs;

Analysis of the relationship of the proposal to the

(i)

applicant's long range plan on file with the State

Agencys;

Docunented analysis of the proposal's relationship to

the applicable health systems plan and the State Health

Plan;
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(k) Analysis of the extent to which competition allocates ser—

(1)

vices of the type being proposed and promotes quality assur-—

ance, cost effegtiveness and accessibility;

Analysis of the relationship of the proposal to, the most

(m)

recent statements of deficiencies and plans of corrections

from surveys conducted by: (1) the State Department of

Health; and, (2) accreditation organizations and other

federal, State, and local inspection agencies, and copies

of such survey reports shall be provided;

Documentation of the avallability of resources including

(n)

health care providers, management personnel, and funds

for capital and operating needs;

Copies of existing or proposed policies with respect to

(o)

'employment of facility staff and, where applicable, admis-

sion to medical staff membership;

Preliminary financial feasibility study to include an

(p)

analysis of historical and projected utilization, charges,

source(s) of revenue, statements of revenues and expenses,

statement of changes in fund balance and balance sheets;

Documentation of existing or proposed mechanism(s)

(q)

of soliciting consumer input into the applicant's deci-

sion-making process;

If applicable, documented analysis of the needs and cir-

cumnstances of entities such as health professional schools,

multidisciplinary clinics and specialty centers which

provide substantial portion of their services to indi-

viduals not residing in the health service area in
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{ : which they are located or in adjacent health service
areas;

(r) If applicable, documented analysis of the needs of and

circumstances of health maintenance organizations;

(s) If applicable, documented analysis of the need and cir-

cumstances of research projects; and

(t) 1In the case of construction projects, a documented analy-

sis of the cost and methods of the proposed construction,

including provisions for emergy conservation, and the pro-

bable impact of the proposed construction on the applicant's

cost of providing health services as well as the impact on

charges for similar services by other providers.

§7.02, The application form may be revised and published

A

periodically, as appropriate.

-~
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CON., Reg. §8. LONG RANGE PLANS. Brier-te—the-submissien—of-an
epp&éeaééeﬂ—fef—e~Geftifieafe~ef-Neeé—e&eh—eﬁée%iﬁg-er*pfepeseé-hea%fh
eare~fneility-and-hentth-maintenanee—organiration—shati-have-sebmitted—a
tong-range-plany-te~the—-Gtate-Ageneys-with—a—eopy—to-the—desigaated
Hea}th-Sysfema-Ageﬂey~5of-the—afea-iﬁ—whieh-if~ia-}eeafeév—-$he-ieﬁé
renge—pé&n-ahe&}-be*upéateé-ﬂﬂd—revéaeé—eaé-reaubméite&—every*twe—{%}
yeefaf-—Eaeh*p}&n-she}%~have-beeﬁ-ferm&}iy—aéepteé~by-ﬁhe—ewner%eperefer
er~teptly-eonstituted-governing—body-ef-sueh-faeility-or-organtnatien~

§8.01. Long range plans shall be considered in Certificate of

Need reviews in accordance with Code §16-2D-7(a) and CON Reg. §10.01(ec).

§8.02. Each long range plan as defined in Code §16-2D-2 (v) shall

consist of the overall plan for the health care facility er-erganisatien

proposing a new institutional health service for at least the following

three-te five-year period and shall contain at a minimum:
(a~) A description of the organization, its'purpbse and struc-
ture,

(b=)

A statement of the goals and objectives of the institu-

t+en organization (e.g. construction, new service develop

ment, equipment purchase, sharing/merger arrangements,
staff recruitment);

(c+) An analysis of the resources necessary to accomplish the

goals and objectives (e.g. manpower, finances);

(d=) The assu&ptions and rationale which form the basis for
the goals and objectives which have been developed (e.g.
population, demographic data, health status, morbidity

and mortality, area health resources, utilization);
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é? ' (ew) Documents which support and supplement the long range
plan;
(f) Supplements required by CON Reg. §8.03.
Any-project—feor-whiek-a~Certifiecate—of-Need-ig~goughty-muot-be
eonsenant-itth-the-eurrent—-leng—range-pltan-for-the-£faeiltty-or-organiaa—
+ion—on-fite-with—the~Grate-Agpeney—
§8.03. "As supplements to the long range plan, each Eealth care
facility may be req;ested by the State.Agency to provide the following:
(a) The annual capital expenditure budget, if any, for the health
care facility;
(b) The annual report of the health care facility or its parent
corporation;
. (¢) If the health care facility or its parent corporation is
g

required to submit an annual Form 10-K with the Securities

and Exchange Commission, a copy of such form.

a———
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(:- CON Reg. §9. LETTERS OF INTENT AND PRE-APPLICATIDN CONFERENCE.
Prios—te—submitting-en—epplications—a-poersen—preposinp—a—new~ingtitu—
ttonat—health—serviee—shati-gubmit—p-letter-ofintent—to-the-Gtate
AgeaeyT*wéfh~&—eepy—fe-the;deségnated—ﬂea%eh-Systemﬂ-ﬁgeﬁeyf-~Sueh

Letters of inteat, as provided for in Code §16-2D-7(b), shall contain

sufficient information to inform the State Agency of the name and the
approximate location, nature, scope, cost and timing of the project.

Letters of intent shall be effective for one year. In response to a

letter of intent, the State Agency shall forward either a standard or
au'expedited application form. In addition, the State Agency may

arrange a preapplication conference.

#;';’ih\
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CON Reg. §10. STANDARB REVIEW PROCESS. ZFhe-folrlowing-repulatiens
govern—the—gtandard—review-proeessr

§10.01. REVIEW FOR COMPLETENESS. %he-eppiieant—shall-be-netified
by-the-State—Ageney—within—fifeesn—{I5)-days-fotlewing—receipt—of-an
epplicstion-fon-Gartifiente-of-Need-that—the—opplication—is—aeeepted-and
eompletes—or~it~witl-speeify-the—additionat—information—thot—is—required
to—ecomplete—the-applieation-before—it-ean-be—seeeptedr——The-Stote~figeney
skati-geck-the-adyice-of~tne—designated-Hoalth—Eyatens—Ageney—in-meking
its-determinationr-—No—appiication—shall-be-eceeptod-for~format-review

untit-tt-has-been—determined—to-be—compieter This subsection supplements

Code §16-2D-7(f).

(a) Declaration of an application as being complete means that

sufficient information is in the application for the State Agency

to make an informed decision, not that the information in the

application warrants an approval of the application.

(b) An application under review for completeness but with no

response from the applicant for a period of one year after the

State Agency has asked addition:’ questions shall be considered

withdrawn, and a new letter of intent and application must be filed

if the applicant desires to pursue the project.

Page 40



State Department of Health §10.

. . Ad. Reg. 16-2D
Series I
(_ (c) A long range plan, as defined in Code §16-2D-2(v), conforming

to CON Reg, §8, and adopted by an applicant within the preceeding

four years, must be on file with the State Agency before the State

Agency can accept to review for completeness a standard Certificate

of Need application submitted by such applicant.

(d) Under the authority of Code §16-2D-8(a)(2), the State Agency

shall not accept te review for completeness a Certificate of Need

application from a hospital until that hospital has submitted, if

requested, to the applicable health systems agency and the State

Agency a copy of the annual hospital rates form described in CON

Reg. §6.

(e) The State Agency shall not accept to review for completeness a

Certificate of Need application from a health care faéility subject

~~.

to the financial disclosure provisions of Code §16-5F-1 et seq. until

such health facility has filed all reports required therein.
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§10.02. REVIEW QOF A COMPLETE APPLICATION. éhe~pfepeaeé~ﬂeheéu}e
fef—fevéewT—the~pefieé-w%%héﬁ-whieh—&—ﬂab%ie—heafiag—m&y—be—feéueaﬁeé:
aﬁé—%hermaﬁﬂef—iﬁwﬁhiﬂh-ﬂefééieetieﬁ-wé%%—be—pfevi&ed—eéffhe—time—gné
plaece—of-any-pubtie-hearinp-go—reguested—apati-be—sent~to-the-affeeted

parsens—-and-  This subsection supplements Code §§16-2D-7(c) (1), 16-2D-7(2),

(m), (n), (o), and (u).

(a) Notification of the beginning of the review as provided for in
_ g 8 P

Code §16-2D-7(g) shall be published as a legal notice in the Saturday

Charleston Gazette and Charleston Daily Mail.
and—the-poevitev-proecesg—ahali-be~initinted-upon-—auch-pubitiestion—or—upon
ﬂefiee—being—seﬁf-ﬁe~%he#e§§eefed—pefaane:—whiehe$ef—ée—%&teff-ﬁ—eepy
of-the-notiee—shalti-be—gsent—to~the-danipasted-Heatth-Eystema-Aseneyr

A-determingtion~that-an-appliantton—ts-conptate~does—not-bar-thea
§eate~Apenay-or~dentppeted-Heateh-Eystens-Azeney—£rom—requesting—addt-
+ionat—information—from—the-aspticant-durins—the-eourse—ef—the—yreviews
Additionat—infeormation—veeeived-from-tho-npplieant-vhich—in-tha-epinton
e£~fhe—Sfﬁte-Ageﬂey—eeaaéétufeﬂ-ﬂvéa§§£&n%%&%-eh&age—%e*fhe—pfejee%-es
erisinally-prasesed-nay-be-ecanvae-fopr—the-Siate-Anenay~to-determine-the
applieation-te—he—g-new-proieet-subicet-to—a—new-review—ayetes

The-applicatien-shall-be-esneurrantly-reviewved-by-the-designated
Healtth-~Eyatens-Apenay-and-the-ftate-Agenays

?he—St&%e-Ageney—shakkmmaé%*téme%yuwréftén—ﬁetiee—te—ﬂféeeﬁeé-
pergens—thet-a-—review-has-baguns—-the-proposed-sehedulte—for—veviewsy—the
perieé—with%n—whieh-a-pab%%e-heafiagfmay_be+reqﬂesﬁeé—aﬁé—fhe-m&nner-én
whieh-notifieation-wiki-bo-provided-pi-the-tine—and-pleee-of—any-pubiie
hearinp-se-requestadr—-For-pusposes—oi-thiy-regulations—the~State-Araneay

€ remag—ibeapproppriate—in—ati-reviews—to-inetude~ga-taffoeted~personst-the
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he&%ﬁh-sysfem9-&geﬂe£ee-eeﬁfigueus-%e—weet—Vifg%ﬂéa—én—aéieeeniméiaﬁeﬂf
Ag—p-pare-of-the—review-process—a-publie~hearing—shati-be~hetd-by
the-btate-Apeney—if—p-request-is—made—by-ene-er-more—perasns—directty
affeeted-by-the-review—to-the-State—Apeneys |
(b) To be effective, a request for a public hearing during the

review of an application must be made in writing and received

within thirty-five-£353 (30) days of the date of notification of

the Beginning of the review as provided in Code §16-2D-7(g).

intiietion—ef-the-revicw—process—eas-deseribed

ebeve-in-thio—regetationr The request shall be addressed to:

Director, Certificate of Need Program

West Virginia Department of Health

1800 Washington Street, East

Charleston, West Virginia 25305

Heitten—-notice—of~the-deter—place—and-—time-of~p~goheduted-publtie-hearins
end-wiere-the~application-tg-avaitable-for-invpeetion-—uand-eopying—prior
ie—%he—heaféﬁg-sha}}—be—eenf—by—ﬁhe*State—Ageﬂey-%e;a}}-aﬁfeeéeé—pefseﬂa
ané~ehﬁ}}—ﬁ}sé—%e—?fevééeé~£hfeugh—ﬂeWSpapefs-eé—geﬂefﬂé—eifeuiatiean&né_
efhef—pab}ie—iﬁéefm&%éaﬁ—ehaﬁne}s*éﬂ*the4appfepfiafe—ﬁfeaf-—ﬁetéee~e§ |
the-pubtie-hearinp-shati-be-provided-at-teast-ten—{LOr—days—-prior-to-the
date-~of-the-publie—hearingr——Fhe-prinary-purpose—of-a~publie-hoarinp-ia
to~provide~individuato-or—grsaniaations-an-epportuntty—to—eipress—opin—
dops~ebost—the—proposed-new~ingritutionnl-heatth—servicer——It-is-not—to
eeﬂeﬁiiuieﬁaﬂ-éppea}—by7—§er7—e£—agaéﬂse—the-&pp}éeaﬂ%?—-ﬁay-pefseﬂam&y
pregent-written—er-orat-tegiimeonyr——Bubrie~hearinga-shalti-be-hetd—in—the
éemmuni¥y~where-fhe—prepeaeé—ﬁew—éﬁeiifuiiena%—he&%ih—sefvieeeés—te-%e

toeated—during-peperatiy-pecopted-non-workinz—hovray—a-recordy—either
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stenepraphie—or-tapes—shatl-be-made~ef-the—publie-hearingr—Fhe—infor-
m&fieﬂT*%eS%imeﬁyT—&ﬁé—ﬁﬂbm%ffe&—fe?ﬁffS*éﬁ*Eﬁhibifaﬂﬁef*fhE*heﬁfiﬂg—
sha%%—be—eeﬁ&iéefeé~iﬂ—theffeview-aﬂé~ﬂha&%—bﬁ—?arf-e§-fhe—feeefé-eé—fhe
reviewr
Fhe-paapirenent-for—a-publie-hearing—sretl-—be-deened-satistied—if
en—enportunity-for-g-pubiie-hesring-with~respeet—to—the-pevw-instito—~.
%ieﬁﬁ%—hea}fh-servéee—u&éef~rev%ew—h&5—beea—p*evi&e&-%e—a}}—pefsens

diveetlty-affoeted-by—the-review-by-the-deaipgnated-Heatrtn-Systens-Azeneyr
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(¢) If a public hearing is held on an application and there are

other applications undergoing the same review cycle as such appli-

cation and one or more of those other applications have been deter-

mined under CON Reg. §16.01(e) to be potentially unnecessarily

duplicative of such application, then any public hearing held on

such application shall also be held as a hearing on such other

applications.

(d) The State Agency may continue a hearing or hold a rehearing on

an application.
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(e) If a public hearing is not conducted during the review of an

application, the State Agency shall, under the authority of Code

§16-2D~7 (0), close the review file on the application on the

seventy-fifth (75th) day of the review, except in the case of an

.expedited application where the applicable health systems agency hag

submitted its recommendation to the State Agency in accordance with

CON Reg. §11.05, the State Agency shall close the review file five

(5) days after receiving the recommendation. If the applicable

health systems agency has submitted in writing to the State Agency

an indication that it does not intend to submit a recommendation

with regard to an application, then the State Agency may close the

review file on the application at any time after the thirtieth (30th)

day of the review, but no later than as provided above. The State

Agency may extend the file closing date in accordance with CON Reg.

§14.03, When a review file is closed, the ex parte contact prohi-

bition of Code §16-2D-7 () (4) attaches.
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L9 . (£) The schedule set forth in accordance with Code §§16-2D-7(c) (1)

and 16-2D-7(m) is that in order for the applicable health systems

agency recommendation with regard to an application to be considered

in the State Agency review of the application, such health systems

agency shall deliver its recommendation to the State Agency on or

before the sixtieth (60) day of a review.

(g) The State Agency may, after publishing legal notice in the

Saturday Charleston Gazette and Charleston Daily Mail, and after

allowing thirty (30) days for public comment, adopt population

projections. Such projections shall be uged in Certificate of Need

decisions as soon as adopted. In evaluating health needs and resour—

ces for the purpose of a project review, the State Agency shall uti-

lize, where available, data projections for the vear five years after

o,

the calendar year im which the Certificate of Need decision is made.
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{” §10.03. DECISION.
Exeept-ag—otherwiae-providedy-the-Btate-Apeney—ghall-fasue—t49
dectaron—in—writing-vithin-—ninety—£00)-daya—of-the-initintion-—of-the
reviow-proeess~as—deseribed-in-68N-Repr—§+B-Bic—Fhe-dectston-may-he—a
dentals-epprovats-approvet-with-eonditiong—ory~iE-the-btate-Azeney-has
feeeéved—frem*Ehe-&eefef&fy—e%*ﬂeé%fh—ené~H&m&ﬂ—Sefvéees—an-exeep%éeﬂ
for-defeprar—decistongy-a~deferratsFaro-Etate—Lpeney~shati—iasue—weit~
ten-£indinpor
(a) REQUIRED WRITTEN FINDINGS FUL APPROVAL., This subdivision
restates and supplements Code §§16-~2D-6(e) and 16-2D-9.
(1) Except as provided in CON Reg. §§10.03(a)(2) and (3), a
Certificate of Need may only be issued if:
. (A) The State Agency makes written findings that the
E proposed new institutional health service is:
(i) Found to be needed;.and
.(ii) Except in emergency circumstances that posa a
threat to public health, consistent with the
State Health Plan: provided, that the State
Azency may not disapprove an application solely
because the proposed new institutional health
service is mnot discussed in the State Health
Plan, Proposed State Health Plan, or applicable
health systens plan or aunual implementatica plan,
(B) After consideration of the appropriateﬁess of the
use of existing facjlities providing services similar
( ’ té those being.proposed, the State Agency makes each

of the following findings in writing:
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(1)

§10.

That superior alternatives to such services in

(ii)

terms of cost, efficiency and appropriateness

do not exist and the development of such alterna-—

tives is not practicable;

That existing facllities providiang services

(iii)

similar to those proposed are being used in an

appropriate and efficient manner;

That in the case of new construction, alterna-

(iv)

tives to new construction, such as modernization

or sharing arrangements, have been considered

and have been implemented to the maximum extent

practicable;

That patients will experience serious problems

(v)

in obtaining care of the type proposed in the

absence of the proposed new service; and

That in the case of a proposal for the addition

of beds for the provision of skilled nursing or

intermediate care services, the addition will

be consistent with the plans of other agencies

of the state responsible for the provision and

financing of long-term care facilities or

services including home health services.
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The State Agency makes a written finding, which shall

take into account the current accessibility of the

facility as a whole, on the extent to which the new

institutional health service will meet the eriteria

in Code §§16-2D-6(a) (4), (14), and (25) regarding

the needs of medically underserved population, excerp?

where the new institutional health service is a pro-

posed capital expenditure not directly related to tha

provision of health services or to beds or major mad |-

cal equipment.
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3 : (2) Notwithstanding review criteria in Code §16-2D-6(a) (12)

and required findings for approval in CON Reg. §10.03(a)(l),

if a health care facility which is controlled, directly

or indirectly, by a health maintenance organization

applies for a Certificate of Need, such application shall

be approved by the State Asency if the State Agency

finds that:

(A) Approval of such application is required to meet the

needs of the members of the health maintenance -

organization and of the new members which such

organization can reasonably be expected to enroll;

and

(B) The health maintenance organization is unable to

provide, through services or facilities which can

reasonably be expected to be available to the organi~

zation, its institutional health services in a

reasonable and cost-effective manner which is consis—

tent with the basic method of operation of the

organization and which makes such services available

on a long-term basis through physicians and other

health professionals associated with it.

-
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(3)

(A)

Notwithstanding review criteria in Code §16-~2D-6 and

required findings for aﬁproval in CON Reg.

§10.03(a) (1), an anplication for a Certificate of

Need shall be approved, if the State Agency finds

that the facility or service with respect to which a

capital expenditure is proposed to be made is needed

and that the obligation of such capital expenditure

is consistent with the State Health Plan, for é_

capital expenditure which is required:

(i) To eliminate or prevent imminent safety hazards

as defined by federal, state or local fire,

building or life safety codes or regulations;

or

(ii) To comply with state licensure staandards; or

(iii) To comply with accreditation or certification

(B)

standards, compliance with which is required to

receive reimbursements under Title XVIII of thg

Social Security Act or payments under the stzte

plan for medical assistance approved under

Title XIX of such act.

An application for a fertificate of Need approved

under this subsection shall be approved only to the

extent that the capital expenditure is required to

eliminate or prevent the hazards described in CON

Reg. §10.03(a)(3)(A)(i), or to comply with the stan-—

dards described in either CON Reg. §§10.03(a) (3Y(A)Y (i)

or (iii).
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N (b) WRITTEN FINDING IF THE APPLICATION IS DISAPPROVED. This sub-
division restates Code §16-2D-9(e) (2). If the State Agency
disapproves a proposed new institutional health service for failure.
to meet the needs of medically underserved populations, it shall
so state in a written finding.

§

W
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(¢) DECISION DISTRIBUTION AND NOTICE. This subdivision supplements

Code §§16~2D-9(h) (1) and 16-2D-9(k).

The decisions and findings end-ether-meterietr shall be sent

by certified mail to the applicant and sent or delivered to the

designated health systems agency and shall be available to any

other persons upon request (at a cost set out in the fee schedule

referred to in CON Reg. §17.).

Notice of the decision shall be published as a legal notice

by the State Agency in the Charleston Gazette and the Charleston

Daily Mail.

The State Agency shall provide to the applicant any state-

ment provided to the applicable health systems agency under

Code §16-2D~9(k) with regard to a State Agency decision which

is inconsistent with such health systems agency's recommendation

or health systems plan or annual implementation plan.
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i‘ CON Reg. §11. EXPEDITED APPLICATION FORM. This regulation supple-—
ments Code §16—2D—7(v). The purpose of the exzpedited application form
shall be to permit appropriate consideration and response for those bro—
jects which would creéte'minimal impact on the scope, qdality or costs of
health services to be provided by a health care facility. er—hestth-main—
teasnee—o¥panisationr Such projects may include but are not limited to:
fheae—whieh-&re—ia—eemp}iaﬁeewﬁieh-fﬁe-ﬁea}ehnsfst&ms-?é&a»eaé—fhe—&t&fe
Healsh-Rian—{as~-defined—in—Brbr=03—64t}—and-aver

(a) Changes fequired of a facility or orgénization in order to
comply with applicable building and fire codes aund qther laws
and regulations and standardé designed to preserve life and
safety; or | |

. (b) Capital expenditures e%—%ess—fhﬁﬂ-$2§97999 which do not ehenpe

%~ ¢he involve the renovation, replacement or substantial change |

to the bed capacity or a substantial change to the health
services of the facility; er—ergaenieatienas or. |

(c) The replacement of werm-eut equipment; er—faeiltties) with
equivatent-equipment—or-£aeititiess or

(d) *reasfer-of-ewnershipr Acquisition of health care facilities;
or

(e) Substantial changes (as defined in CON Reg. §21) in e-prejeet
aéter—a—GQS—h&s—beea—issueéwﬁer—&—ﬁaffieuler*pre&eetv an
approved new institutional health service for which a Certifi-
cate of Need is in effect; or

(f) New institutional health services proposed to eliminate or

( alleviate emergency circumstances that pose a threat to public

health; or
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4 (g) Applications from ambulatory health care facilities, home

health agencies, ambulatory surgical facilities, and health

maintenance organizations;

(h) Applications from health care facilities for projects that

could be undertaken by persons that are not health care facil-

ities; for example, projects for parking buildings and medical

office buildings proposed by hospitals or the provision of

personal care services by intermediate care facilities; or

(i) Any other application within the discretion of the State.

Agency when there are no letters of intent on file for pro-

jects that are potentially unnecessarily duplicative.
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§11.01. REQUEST FOR EXPEDITED APPLICATION FORM. An applicant may
request an expedited application form in the letter of intent. The
State Agency will forward e an expedited project application form, as

appropriate, in response to a letter of intent.
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§11.02. DETERMINATION OF ELIGIBILITY OF AN EXPEDITED APPLICATION
FORM FOR A PROJECT. Meeting any or all of the categories in CON Reg.
§11 does not automatically renderlé project eligible for an exﬁedited
application form. This d;£ermination is made by the State Agency after -
consultation with the desigmeted applicable health systems agency.

1f, in the judgment of the State Agency,-based—en-the—information

eontained—in-the after an expedited project application form is_subamitted,

the project will require a standard application form, the applicant will
be required to complete a standard application form.

A~?re§eef—ée%efmiﬁeé—ie—be~e&igéble—%ar—aa*expeééte&-app%ieaféeﬁ
E9fm—by~the-8§&fe-Ageaey—sha&%-feeeive*a-s%eﬁé&fé—app&éeaféeﬁ-ﬁefm-upea
request—ef-the—-epplieantr

Any affected person may present reasons to the State Agency as to
why the applicant should be given a standard application form. The
reasons shall be submitted in writing to the State Ageucy within ten
(10) days of the date of initiation of the review. preeess-as-deseribed
$#n-GON-Resr-8410-02+- If in the opinicn of the State Agency there is cause
to use the standard application form the review shall be stopped and, e

pew-review-eyele-begun—using-the after the standard application form

is declared complete, the application shall be included in the next

review cycle.

Ehe*feeeipt-eé-neiéee«eﬁ—aawapp%ée&f&eﬂ-een&i&ereé-eempe%iag—wi}% :
have-the—ef%eei-eé-s%eppéﬂg-ﬁheﬂfevéew—ef—the—eﬁpeéé%eé-app%ieaféea-eﬁé

éﬂs%it&tiﬂg~&—reviewﬁpreeess—éﬂwaeeeféeaee~w§%h-€9§-&egv—§}67
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§11.03. (DELETED). REVIEW-FOR-COMPEEFENESST-—Hpon-receipt—of-a
completed-expedited-project—appticatton-form;-the-State~Agency-wrti

review—-rt-for—completeness—in-accordance-with-6ON-Reg+-—510-6+=
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7y

§11.04, REVIEW OF AN EXPEDITED APPLICATION FORM. Except as

otherwise provided, standard review procedures shall be followed in the
review of an expedited application. eseept—that-for—a—request—for-e
public-hearing—to-be-gffeetives—it-must-be-made-within-ten-days-atfter

the~inttiation-of—the~-review-preeess-ag—deseribed-in-GON-Rep+—5§+0+02+
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§11.05. DECISION ON AN EXPEDITED APPLICATION. After the period

”~

for the request of a public hearing has passed, the State Agency shall

issue its decision and findings in writing within ten (10) days after
receiving the applicable health systems agency's recommendation; but, if
no recommendation is received from the health systems agency within sixty
days after the initiation of the review, precess—as-deseribed-in-COR-Regr

§346-025 thé_State Agency shall, unless CON Reg. §14 is invoked, issue

its decision on or before the sixty £+es¢ fifth (65th) day after the initi-

ation of such review. @he-deeisieﬁ-m&y-be—a—éeaéa¥7~appfeveé7—appfeva%-wé%h
eeﬁéitieﬁs—er7ﬁif-the—8%afe-Ageney*has—feeeiveé-ﬁfeﬁ-the—Seefefafy-eé
Health—and-Humgn-Servieecu—an-exception—for-deferrat-deeigionss—a—deferretr
$he—deeieiea7~§indiﬁgs~eaé—eehef-aateréa%—ehﬂ%&-be—aené—femthe—ﬁpg&ieene

eﬂ&—fe—ehe~éesigﬁate&—ﬂeaith—&ys%ems—Ageﬁey-aﬁé-aha}}-be—av&i}ab}e—te

£

aay-ether*pe*seﬂs~upeﬁ-requeaf~{a€—&—ees%~see—eut~éa—the—£ee—sehedu%e

seferred-to—in-GON-Regr—§1+#+3+ If the applicable health systems agency

has submitted in writing to the State Agency an indication that it does

not intend to submit a recommendation with regard to an expedited appli-

cation, then the State Agency may issue its decision on the application

at any time after the thirtieth (30th) day of the review, but 1o later

than the sixty~-fifth (65th) day of the review, unless CON Reg. §l4 is

invoked.
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CON Reg.

§12. ADDITIONAL INFORMATION AND AMENDMENTS TO AN APPLICA-~

TIONS.

(a) If after a review of an application has begun, the applicant

submits a substantial amendment to its application, of if the

State-Agency requests additional information from an applicant

under the authority of Code §16-2D-7(i) and the applicant does

not provide the information in accordance with that Code section,

the State Agency may:

Exercise the review extension provision of CON Reg. §14,

or

Put a hold upon the running of the review of an expedited

(1)
(2)
,
<
(3

application or upon a standard application in the batching

category of CON Reg. §16.01(a)(8), or

Withdraw the application from review.

A,
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LA

(b) The extent of the medifieetions—eeontained—in-an-amendment—teo

en-epplisatieny; additional information received from an

applicant with respect to the impact on the project originally
accepted for reviewy-and-amendments-which-ere—received-after
fhe-Staee-Ageﬁey-haa—feeeiveé-éhe—Hea}th—Syefems~Ageﬂeyls
recommendatiens may be cause for the State Agency to determine
the application to be a new proposal, subject to a new review

cycle.
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CON Reg. §13. WITHDRAWAL OF AN APPLICATION. Any applicant may
withdraw an application at any time during the review process without
prejudice. This notice of withdrawal request must be made in writing to

the State Agency.
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CON Reg. §14. HOLDS AND EXTENSIONS ©F ON REVIEW PERIODS. This regu~

lation supplements Code §16-2D-7(k).

§14.01 HOLDS. At any time during a reviews of an expedited

application or of a standard application in the batch category of

CON Reg. §16.01(a)(8), the State Agency may'grant an applicant's mey
request that a hold be put on the running of the review period on

its application. The State Agency may not grant a hold on the

running of the review period on a standard application in batch

categories in CON Reg. §16.01(a) (1) through (7) without the agree-—

ment of all applicants with applications in those batching cate-

gories of the application for which the hold is requested.

§14.02 EXTENSIONS. The State Agency may find it would not be

practicable to complete a review on an expedited application within

the time provided in CON Reg. §11.05, or in the case of a standard

application, within ninety (90) days. end In such situations the

State Agency may extend the review process= for up to an additional

thirty (30) days but, if extended for a standard application in tne

batching categories of CON Reg. §16,01(a) (1) through (7), all stan=-

dard applications in the same batching category shall be similarly

extended.¢—hewevef7—iﬁ-fhe*eese—eﬁ—aafevéew-eé-a-new—iﬁétitufieﬁa%

bealth-serviec-proposed-by—a-health-matntenance—orgeninations—the

review—process-mey-net—be—extendedr Such situations shall include

those in which:

er———App}iea%ieﬂs—afe—j&égeé—eempe%éﬁg-as-sef-faf%h—iﬂ—GQN
Regr-§16~

b-(a)A project is of such a comprehensive er-far—reeehing

nature that to review it in ninety (90) days would not
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{; . do justice to the applicant or to the population which
the proposed project would serve;

er(b)Additional information related to the review eriteria

lisf&$_iﬁ-ﬁeﬂ-4#ﬁyr—§¥8 is requested from the applicant

after—the--appliestionrtrasr-been—judped—ecenplete in accor-

dance with Code §16-2D-7(i), and it is not provided by

the applicant in a-timers—£fashiemr accordance with that

Code section.

d=(c)Weather conditions or other natural disasters have
prevented the review process from taking place in a
timely manner,

Faiture—of-the-Gtate—Apeney—to-make~a—deetston—within-the-time

pertod—speeified-for-the-reviewr~shatl-have-the-effect-of-deening

N

+he-propoged-nev-institutionat-healtsh-service—not—te-be—neededs
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§14.03. If the State Agency puts a hold on the runuing of a

review, or extends the review period on an application, it may

extend the file closing date, and if the file closing date has passed

when the review is extended or the hold is imposed, the State

Agency may reopen the file and reestablish the file closing date.

If a public rehearing is scheduled, or if a file closing date

is extended or reestablished, or if a hold or extension is put on a

review, all affected persons shall be notified of extensiens-ef—the
review-preoeess-and the reasons, fer-whieh—the—apeney-has~found-suech

af-extenston~to~be-neesgsarys
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CON Reg. §15. (Deleted). EMERCENGY¥-ABREICATIONS——-Bituations
poaing-an—immedinte~threat~to—health—and—safety-may-arise-vwhich—require
reviewable-chanpgea—to—a-health-eare—faeitity-~or-healtth-maintenence
OfgﬂﬂiﬂﬂfieﬁT—-Sﬁeh—ﬂif&ﬂ%;ﬁﬂﬂ-iHﬂ%ﬂée—bﬁfﬂﬁfe—ﬂ0%—*&&&%6&-%0#—-ﬂ&€ﬂfﬂl
d+3astesas—aeta-of-Gods—aeta-of-wars-pubtie-piotay-steten-of-emergeney
deetared-ag-sueh-by-Federar—-or-State-~Governament-and-emergeney-1ife
safety—eede—violationsy-—~Iin-sueh-aituntions~enpedited-appiticetion-—review
preeeéufes—she&%~be~fe&%awe&~éﬂ—eeﬂ£efm&ﬂeevwéth—GQN—Regvv§§£%?é%—¥hreugh_
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GON-Repr—§167-—COMPEEENG-ABRLICATEONS r ——An-application-shali-be
eeasiéereé-eempetingwwhen—&t~é5-veeeiveé—w%fhia—fhérty—{%@}-éays—eEvthe
date—that-an—application—frem-a-different-applieant-ia-judged-eonmpietes
whefe~the~seeaﬂé-app%ie&ﬂt«és—fequesféﬂg—&ppfeva}—&e—pfeﬁiéeétbe~ﬂame—er
simitear-type—of-new—institetional-health-serviees-for—the—same—or-ginitar
pepulation—as-the—first-applicanti-end-wheres-in-the-epinieon-of-the
Stete-Apeneyr-with—the—adviee-of—the-Health-Syrstems—Ageneyr—there—may-be
a-need-fop—onty-a-lintted-number-of—the-new-institntionat—heatth—vervices
prepeseé*ﬂaeng—fhe—pep&%&f&eﬁ-ée—be-se*veév

Fhe-State-Ageney—ashati-notify-both—appiieants—in—writingy-upon
feeeipf—eé—the-seeeﬂé—app}éeﬁfiea7*fhat—thefe-&re*eempefing*epp}éee—
tiongy-who-the-competing—applicanto-ares~and-the~timeteble—to-be-used-in
reviewing-the-competing-appliestionsr—The-State-Ageney—shali-step~the
review-proesss—fer-the—first-applicant-nnd-begin-nev—eoncurrent—review
eye}es—fef-éhe—eempeti&g-app%ieeatsT*b&t—ea%y*uﬁéer—GQﬂ~Regf—§$4-mayﬁthe
eemmeneemeﬂ&~eéa%he—ﬁew~review-eye%esvbe-extgﬂée&ﬂbeyené~ﬂéﬁety-{99}
é&ys—eﬁ-the-eemmeaeemenf-eé~the—§éfst~app}éeaﬂtis-efégiﬁa}—review—eye%ev

Bempeting-applieations—shatl-aivays-reeeive—standard-apprieation—revievss
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CON Reg. §16. STATE AGENCY TO BATCH APPLICATIONS. Under the

authority of Code §16-2D-7(c)(3), all completed applications [except

those covered by CON Reg. §16.02] pertaining to similar types of ser-—

vices, facilities, or equipment affecting the same health service area

shall be considered in relation in each other.

§16,01, BATCHING CATEGORIES.

(a) The State Agency shall consider applications in relation to

each other according to the following batching categories:

(1) Medical-surgical beds and services;

(2) Psychiatric beds and servicesj

(3) Obstetric beds and services;

(4) Pediatric beds and services;

(5) Skilled nursing bads and services;

(6) Intermediate care beds and services;

(7) Proposed new institutional health services that do not

fall in batching categories (1) through (6) but which

directly relate to the provision of health services or to

beds or to major medical equipment; and

(8) Other proposed new institutional health services.

(b) If an application is broader in scope than one batching cate-

gory, the components of the application shall be included in

as many batching categories as are appropriate.
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(c)

(1)

Except for standard applications reviewed under CON

(d)

(2)

Reg, §16,01(c)(2), standard applications shall be reviewed

in ecycles beginning every four months. On the last

working days of the weeks containing the first days of the

months of January, May, and September, the State Agency

shall collect by the batching categories of CON Reg.

§16.01(a) the standard applications determined to be

complete since the previous collection. A ninety (90)

‘day review cycle shall then begin on those eight (8)

batches of standard applications in accordance with Code

§16-2D-7(g) and CON Reg. §10.02.

Standard applications falling entirely into the batching

category of CON Reg. §16.01(a)(8) shall be reviewed in

cycles beginning each week. On the last working day of

each week, the State Agency shall collect the standard.

applications determined to be complete during that week

that fall entirely into the batching category of CON Reg.

§16.01(a)(8). A ninety (90) day review cycle shall begin

each week on such standard applications in accordance

with Code §16-2D-7(g) and CON Reg. §10.02.

Expedited applications shall be reviewed in cycles beginning

each week, On the last working day of each week, the State

Agency shall collect by the batching categories of CON Reg,

§16.01(a) the expedited applications determined to be complete

during that week. Reviews shall begin each week on those

eight (8) batches of expedited applications in accordance with

Code §16-2D-7(g) and CON Rey. §10.02.
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( (e) In considering applications in relation to each other, the

State Agency shall consider the extent to which proposed new

institutional health services within each batching category

that are in the same review cycle are potentially unnecessar-

ily duplicative of each other, and where the potential for

such unnecessary duplication exists, the State Agency shall

conduct its review of such applications so as to compare the

potentially unnecessary duplicative portions of the appiica—

tions, and if one or more of the applicants are granted a

Certificate of Need, the comparative analysis shall be included

in the decision or decisions. The determination that applica-

tions are potentially unnecessarily duplicative shall be made

before the review cycle begins, and the State Agency's notice

under CON Reg. §10.02 of the beginning of the review shall

include notice of such determination.
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§16.02. APPLICATIONS EXEMPT FROM BATCHING. The State Agency

f-‘t?#%}_

shall review independently from other applications any application

for a new institutional health service that is proposed solely to

eliminate or prevent the imminent safety hazards descrjbed in Code

§16-2D-9(g) (1) (A) or to comply with the licensure, accreditation or

certification standards described in Code §§16-2D-9(g) (1) (B) and

(C). Reviews on such completed applications shall begin weekly in

accordance with Code §16-2D-7(g) and CON Reg. §10.02.
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CON Reg. §17. PUBLIC ACCESS TO INFORMATION. All—imfemmetiens

© Peeordajy-documents-and—date—eolieeted-or-produced-under—the-Gerrifisete

ef-Need-progpram—shati-be-made—readity-available-to-eny-peroon-fer—inapee—
tion—and—for-eopying~for—a-fees-upon-reguesty-during—regulor-verking
heﬂfs;e%—ihe—Sf&te~ﬁgeﬂey7-previ&eé—fhae—a&%—éafefa&fieﬂ*défee%%y-er
tpdireetty-identifyina—individuat-patienty-vhetl-be-deleted-prior—to
disetosuvre-of~the—information;-untess—a—writken—consent-fon—diselosnre
ia;feeeiveé-frem—the—pefaeﬂ*se—iéeatifieév
informatieny-reconrda—deoeumento—and-data—io—definad-as—alli-naterial-

whether-writteny-recordeds-graphieels—numeriecal-or-pietariatsr—repardiess

ef-fhe-physiea}~£erm*e£~s%efage-whieh—h&s—been—deve}epeé7freeeféeé—ef

feeeiveé-by—%he—S%&feaﬁgeney—er-éesigﬂ&fed—Hea}fh—Syséems-Ageﬁeyfiﬂ~
eennéetéeﬁ—wéth-éhe-peffe*m&aee-o%—fheér—fuﬂefieaa—ua&ef—fheuGef%iéieﬁfe
of-Need—and-these-regutationsy—inetuding-but-not-timited-to-tong-range
planss—epplications—and-supplementary-matesriat-aubmitted-by-an-applicanty
éeeisieﬁaﬂané*ﬁiﬁéiﬁg—ef-fhé—S%ﬁte—Ageney*&&é—éesigﬂafed—Hea%eh*Systems
Ageney;-procedures—end-eriteriavof-the-Gtate-Ageney-or-Hanlth-Eystens

Ageney—for—reviewy—data-received-fron-healtth—eare-providersy~records-of

' pubtie-meetinzs—held-by-the-State~Ageney-or-designated-Heatth-Syotens

Ageaemiaf&éﬁ—repeefs:-eemmitfeeare?aa%s«eﬁé-eeﬁﬁu&t&ﬁ%—feper%Sv The

public shall have access to State Agency files in accordance with Code

§16-2D~7(s) and the West Virginia Freedon of Information Act, Code

§29B-1-1 et seq. The-State-Apeney-shali-developra-fee-sahedule~for

eepytag-materiat—timited—to-reavonables—direet—evstsr The State Agency

shall provide coples of materials at a cost of 25¢ per page copied.
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CON Reg. §18. REVIEW CRITERIA. ZIn-making-its-determination—es—teo
whethen-a-Gertifieate~of-Nead-ahatl-be-isaunedy—the-Stnte—Ageney-shatt
éaeiuée—éﬁ-i%s—eﬁﬁsédefaf%gﬂ—the-fe%%ew%ﬁg-efite*ia:—baf—in~fhe-eﬁse—eﬁ
he&}fh-maéﬂ%en&ﬁee-e*gaﬂiaaféeaamfef—whéeh-ﬂasis%aﬁee—m&y—be—praviéeé
wader-Title-REiii-gf-the-Health-Maintenanee-Orzaniration-Aet—-of-1973-the
eritearto—shall-be—limited—to-those-set—forth-in-subparaegraph-try—execeps
in-the-ease—pf-g-new—iastitutionsl-heatth-serviec-wateh—io-proposed-tn
be-provided-by—or-through-an-health-maintenanee-organization—for-waieh
essistenea—nay-be-provided-vnder-Fitte-Xiii-of-the-Aet—and-vhieh—eon—
aiate—oi-for—ineludes)-the—econstruetiony~developnent—or-esteblishneat—of
a—new—iﬁpﬁ%ieat—be&}%h—e&fe—faeé}é%y7ﬁfhe-SEete—Ageney-shﬁ}}—detefmiﬁe
wiethes~ptilization-of~the-fasitity-by-menbesg—ef-the~appiieant-witd
aecount-fer-gi-lteast—i5-pareent-of—~the-projected-annuat—inpatient—daysy
aa-deternined—in—accordance—with-the-recennended-veeupaney—tevera—onder
fhe—app}ieeb&e—he&iih—sysfemS*p}ﬁﬂ7-aﬂé*whefe-ihewageﬁey-éeierméﬁes-%hat
these-memhers—will-aeeount-for-ltess—than-+5-pereenteof—these—-patient
dﬁy37-i%-—sha}%—review~the—érepeﬂa}-iﬁ-aeeeEé&ﬁee-wé%h~a}}?the-previ-
siens-ef~this-resulakiony—encept-for-subparagraph-ry-and-where~the
egeaey—éefefmiﬂee—th&€~¥heae-members—wé}L—&eeeu&%—%eﬁ-a—le&a&-¥5~pefeen%
eE—the—pafieat—éaysT-ii—ﬂhaé}~review—%he—prepeﬁe}-in~aeeefé&nee—wéfh—ehe
provisiens—of-subparagreph—r—of-this-regulations

ar——The—reeomuondation—of—the~desiznnted-heatth—systens

egeney—faf—fhe~hea%th-aefvéee—afea—ia~whieh—%he-prepesed

newv—institutionak-health-gservice-io—to-be~locatess
br——The—relationship—of-the-heatth-gerviee-betng—revieved-te

fhe-&pp}ée&b}e—heﬂ}fh~sys%emﬁ~p}&ﬁ—ﬂﬂd~anﬁu&l-&mg%&meﬁta—

tien-plan-edepted-by—the—designated—health-aysteng-agenes
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. ' for~the-heatth—sarvice—area—in—which—the—proposed—new
ingeitutionat-heatih-serviee—ia-to-be—loesteds
er——Fhe-polationship—ef-sarviees—revieved—to-the—long-range

development-pian—of-the-person-previding-en—-propesing !

suneh—-geryicess
dr——~Fhe-need-that-the-popuiation-servad—or~to-be~served-by
sueh-geryiees-has-for-the~services—proposed-to—be-offered
ﬂf—eﬁp&ﬁdeé:-&ﬂé-ige—eﬂ%Eﬂ%-EB—Whieg4ieﬁ“iﬂeeme—pEESeﬂ37
faeia%-&aé—ethﬁie-minerétiesT-wemeﬂ7¥haaéieappe&-pefseas7
end-other-undergserved—pgroupa—-are—itikely-to-have-seeess—te
these—gerviesat
er——Ere-grailtabitity-of-tesg—coatty-or-nove—effective—attesr— ;

native-retheda-of-providing-sven-gervieesy

~

£pmm~Fhe-immediate—and—tong—term-finaneiat-feasibiltity-of-the
propesat-as-weltl-as-the-prebable~impact—of—the-prepeosed
ea—%be-eeata—ef-&aé—ehefges~fef—previ&iag—he&%@h—servéees
by~the-parson—prepesing—the—new-institutionat-health
seEvieas

gr——The-retationship-of-the-gerviees—proposed—to—the—exioting
hea%%b~eare-eyﬁ%em—e#—&he-area—ia-whéeh—sueh—aefvéees-afe
preposed—to—be—provideds

pr——The-availtability-of-resouvreesy~inetuding-health—eare
previdersr-manegement-personneky-and-funds—fon-eapital
end-operatins-needay-for-the-proviston-of-the-services
prepogsed—to-be-preovided-and-the-aveilability-of-atterna—
tive-usée-eé-sneh-feseurees—fee—the-prevéséen—e@-ether

heatth—gerviceas

Page 76




s

State Department of Health §18.
Ad. Reg. 16-2D '
Series I

iv-—-@he—epprepriaie—and—ﬂendisefiméﬁafafy-uﬁiiéeatéeﬂ—eﬁ
existing—and-aevaitable-healtb—enre-preovidergs
jv;——¥he—fe}a%ieﬁshéprine}uéing-ehe«erg&ﬂia&fieﬂa}—fe}&fienn
shipr-of-the-heatth-gervices—propesed—to-be-provided-to
aaettipry-or-gupport—scsvicess
kr—-—5peeiat-needs-gnd-etreonstoneey-oft-those—entitiea-whieh
provide—a—substantist-portion-ofb-their-gesvieceg-or-regenvreass
er-bothy—teo—individuaty—not—residing—in-the—heatth-serviece
areag-in-which~the-entities—ere—toented-or—in-ediacent
heatth-gervice-areasr—Sneh—entiiies-nay—inetude-medieat
ard-eother—heatib-professionat-seheotsr-multidiseipiinary
etintes—and-ogpeeiatty-centerss
1wwsThe—gpeeiat-necdz-ard-eirevmatanees~ef-healtth-naintenanee
erpaninations—for-wiieh—assistanee—may-be-provided-under
£itie-kitt-of-Rrhr-03-222-knowa-as—thewHealthr-Maintenanee
Orpanipationg-Act~of-1573-—Bueh-needa~ard-eireunstances
shati-be—timtted-fas
£i}~~Fhe-needsof~enrokled-nembers-and-zreasonably—antiat-
pated-nev-menbers~ef-the~heatth-maintenance-ergani~
e&&ieﬁ-efnprapeséé—he&%&h—m&iﬂfeﬁaaee—efg&niz&téaﬂ
for-the-pew—inatitutional-heatth-serviees~propeved
te—be-preovided-by~the—erpanieantions
{ii)-The~avaitabitity-ot-the-new-heatth-services-—frem
non-healtth-maintenanee-organisation—providerg«or
ethefwhe&%Eh—mﬂééﬁ&ﬁ&ﬁee*efg&ﬂéEﬁtiens—iﬂ-&-feaseﬂab%e
and-eost—-ecffecetive~—nanner-whieh—is-constatent-with

the-bagie-method—of-aperation—of-the—health-matnte-
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i” nenee—orpanization-or-preposed-heatth-maintenanee
erganizationr-—In—assessing~the—-avaitabitity-of
theae—he&}thfsefvéeeS*ﬁrem—fhe&e—previ&ers:—the

_ egeney-shali-eonsider-onty—whether-the-gervices—f¥rom
thege—provideras
{A)y—Hould-be—availtabie-undex—a-contraet-of-at—teast

five—yepra-durationt—
£By--Hounld-be-svailable-and-eonvenitentiy-reecessible
thfeugh—physieéaﬁs—ﬂaé-ethef~hea%th—pre%es?
sienats-asseeinted-with—the-health-maintenance
erganisation-er-proposed-heatth-naintenenee—
erpanizationT—{For-example—whether-physietans
. asgoetpted-with—the-HMO~heve-or—with-have-fuld
. staff-priviiepen—at-g-non—heakth-maintenanece
erganization-hespitedyy |
£6r—Would-eost—no-more~than—if-the-serviees—were
previded-by-the-healtth-natntenanee—or-propesesd
hea}%h~mainfeﬁanee*ergeniz&%ieaf-aﬂéﬂ
{B)—Woutd-be-avaitabte-in-a-menner-which-io—adminis-
sratively—£feasible-te-the-health~maointenance
efgéﬁieaiiea—er—pfepeaeé-heaiéh-maiﬁfeﬁanee
e¥ganteationT
FThe—eritapia—establinhed-by~the—state—~ageney-pursusnt-to
this—subperagraph—aha&%—be—eeﬂsisfeﬂ%—wifﬁ~steﬂé&f&s—&ﬂd
proeedures—established-under-seetion—13606—(ey—ef-Bhr
4 93-222s-hnown-as—the-Heatth-Maintenanee—-Organizations-Aet

of-1973+
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fir——~The-gpeeial-neecda-and~etreumstances—of-biomedient-and
behavinral-researeh—proteata-vhich—are-desipned—to-meet-a
netienel-need-and-for—which—loeat-condrtions—offer-apeetat
advantegess
nr———In-the-eaze-of-the-deltetion-—or—retocatiopn-ef~beds-ar
serviees—or—the-partial-er—totat-elesure-enr~relocation—of~
a~-health-enre-faetitty—or-heatth-matntenance—eveaniza—
+iony—the-atnte-ageney~ahalt-eonsider—the-impaet-on—the
pefseﬂ—prepesiﬂg—saeh—ﬁew—éﬁsti%afieaé}-he&}th~serviee7
on—-eothes-healtth-eare-faeilities—er—heakih-maintenanee
ergentrations-and-the-entent—to~-wiish-the-needa—ob-the
pepu%a%éen—te—be—serveé—ef-pfevieus}y~sefved~wi+}-be¥met
edeguately-by-the-proposed-ratenation—er-by—aliernative
arranmenentar—and-the-effeet-of-the-reduetiony—etinina~
tien-or-retoention—of-sthe~gervice-on—the-ebilityp~of~tew
ineomne-pergonsy-raeiat-and-ethnie-ninoritiesy-voneny
handieapped-persopsr—-and-ether—vraderacrvaed-aroaps—£o
ebtatn—needed-hontth-cares
0 r-=—In-tha~spge~of-a-constrvetton-—prejeety—the~Etate-Ageney
shati-econaiders
33——-Fhe-evst-and-methodo—ob~the-proposed-eonstruationy
iﬂeéuééng-the~eests-&aé—mefhé&a—eﬁ-eﬁergy-pfevésien
and
2}+~~ehe-prebab}e~émpaet-e€~fhe—eeas&raefieﬁ—prejeei
revieved-on~the—eoatd—of-providips—~heatsh~services

by—the-persen-preposing—oneh—eonstruetion—-projectr
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pT-—-{n—theaeese—ef*aﬂy—pfepeseé-ﬂew-iﬁﬂfitutien&%—he&%fh
servieey~the-state—egeney—shati-not—prant-g-eertifteate
eE-neeé—aﬂéef*éeﬂfeereifieate-eé;neeé—pregfamT—uﬁ}ess
aftep-eonsideration-of-the-apprepriateness—of-the-use—of
exiatinp-faeilitics—providing-gerviees-simitar—to—thege
beéﬁg-pfe?ased-fhe—siﬂte~ageﬂey¥makes-&-wfieten-fiﬂéiﬂg
ao—~to—the-eapitat—and-operating-costa~(and-their-potentiat
impact-en-patient-charpes)is—effinteney—and—apprepriateness
of-the-proeposed—new—institutienat-heatth-serviee-and
makes—each-~ef-the-following-£indings-in-writings~
4}——-¥hﬁ£—s&pefier—e%tefﬁ&iives—te—aueh—sefvéeés—iﬁ—%efmﬁ
| ef-eontar—effieteney—and-appropriatencass—do—not
eﬁis%—aﬂé—the-éeve}epmeﬁt—ﬁE—aueh—a}tefﬁﬂééves~is
net-practieabled
2y———TFhot—exigtins—£aeilities-previding—acrviccs—oinilar
| to-those-proposed-are-beina-used-in-an—appropriate
gnd—efiietent-mannerd
3}--—%haf-iﬁ*ehe—easg-e£~ﬂew—e9nstfﬂetieﬂf*e}+efﬁeﬁéves
to—new—eonstruetion;-such-as-moderatsation—or-sharing
arrangementar-hove—been—considered-and-have-been
jmplemented-to-the—maximun-entent—practieablres
4y-—-That-patients-witi-esperience-gerious—probiems—in
serma~of~eoatr—availabilitys—or-aeeessibility—in
ebtaining-eare-of-the—type-proposed—in-—the-ebsenee
ef-the-prepesed—new-gervieetr—and-
§}—-—¥hat-é&-the-eaae—eé—a-prepaaa}nfef—éhe—ﬁéééiieﬂ—e§_

bedas-fer—-the-provisien-ef-skitled-nursing-or-inter—
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mediate—care~seryvieesr—the—addition—wikt-—be—eon-
statent~with~the-plons—of-eother-ageneies—of-the
state—reapensible-for-the—proviasten—and-£inanetng—of
leng—term-eare~faecitities-or-serviees~ineluding—home
health~servieeosy
qre—Iin-the-case-of-any-new—institutionast-health-service
propesed-te—be—provided-by-or—threugh-a-health-mainten—
ance—orpaningbion-the—state-gpeney-shati-not-dany-a
eertificate-of-need-with-respeet-to-gueh—gervice—{or—
ethervigse—make—a—finding-under-this—seation—that—aunech
serviea—-is-pet-needed)sr
£3}~~in~those—casest
£iy--When—the-state-apeney-hea-pranted-a—eereifteate
ef-naed-which-authorined-the-devetrepuent-of—the
services—er-expenditures-in-preparation-£for
sueh-offering-or-development-tor-has-otherwise
maée-a-fiﬁdiﬂg—th&t—s&ek—éeve%epmeﬁf;ef—expeﬂdi~
tupe-to-needed)-ond
£4+iy-When—the-eofferinp—of—this—new-inatitutionat
health-serviee-will-be-conaistent—with—-the
bas+e-obicetivesy-time—schednlesy—and-plans—of
the-previeonsty-approved-applicationy—o¥
£2}-—solely-beecavse—there-ig-aa-heakth-maintenance—organi—
satien-of~the~game—typey—ag—9peeified-in-seetion
1316{b)~af—the-Heatth-Haintonanece~Organinattons—het

0f~19733-Brhr=03-222 s fthat-497—(i}-heatth-mainten~

ey

ance-orzanisatiyns—-providing-serviecs—through-preo—
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feggionnto-who—are—membors-eof-the—staff-of~the
erganization-or-a-medicat-group-{or-groupary-or—{iil
health-maintenanee—organizations-providing-ssrviees
threugh-an—individual-praetice—asgeciation—{(or
easgetations}t~in-the~seme-area;-or-geltely-beesuse
the—serviees4beiag—?evieweé4afe*ﬂe%—éiseusaeé—in—the
apptieablte-heatth—ayrstens—plans—annuat-implemen—
tatton-prany—-State~healtth-plany—er-State-medteat
f£aeitities-ptans
Fr——rIn-the-ecase-ef-any-new-institntional-heatth-gerviee
prepeseé—ee—be-pre#iéeé—by-ef—%hfeagh—ea—healthvmaiﬂten-
aace—organization-for-which-asststanee—may-be-previded
under-FTitdle-XLil-pf~the-Health-Maintenanee-Organinntions
Aet-0f—1973;—Pshr-03-222+—the-Etate—Ageney-shatl-not-deny
a—eeftééieate—ef—ﬂeeé—wifhﬂfespeef-fea£he-sefvéee-uﬁ&eee
fhe—Sfe%e—ﬁgeﬁey-éeiefmiaes-tha%—the—ae*viee—ie+-
£1>—Not-needed-by-the-enrotted-or-reasonably-antietpated—
new-nenbera-of-the-hestth-matatenance-orpanization
ef~pfepsseé—hea&th-maéﬂEeﬁaﬂee~afgaﬁﬁafé637—ef
£2}——hvaitable-from—non—health-meintensnec—organtsation
previderas-or—ether-health-maintenance—orpaniznations
dn—a-reasonable—and-cost-effeetive~panner-vwhieh~ia
eengistent—with—the-basie-methed-of-operation-of-the
keetth-natntenanee—organtsation—in-aeecordance—with
6ON-Reg+-§18 - +€idids
97———¥he-eeairibuEéeﬁ—e%—the—prepesed~ﬂew-§aséétuféena}-hea}th

seryiec—in-—wmeetinp—the—health-reltated-neecdos~of-menbera—of
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mediecatiy-underserved-groups-vhich-have-traditionatly
experienced-diffieunities—in-—ebtaintng—equat-aececess-te
he&}th-sefvieeﬂ-{ﬁer-examp&e;—}ew~éﬂeeme~pefeeﬁ57—raeéa%
aﬂd—efhniewmineritieswaemeﬂT—&né—haﬂdéeapped—perseﬂs}T
partientarty-those-needs—identified-in-the-appiicable
heatth-systens-plen-and-annvat—inplementetsion-plon—as
degervinpg-—ofi-ppiositys
e7~—~?hé—epeeie}—eifeumsfaﬂees—eé—he&}thaeafe—feeé}éfées—aad~
—heatth-meintenanee—-organisations—with-respeet—to—the-need-

for-conserving-energyr This regulation supplements Code

§§16-2D~-5(d) aund (e), and 16-2D-6.

§18.01. In considering, under Code §16-2D-6(a)(2), the relation-

ship of the health services being reviewed to the applicable health systems

plan and aunnual implementation plan, the State Agency shall only con~

sider such relationship to such plans, or portions thereof, that have

been delivered to the State Agency by the applicable health systems

agency with a written verification that such plans are a true and

accurate copy of the plans as adopted by the applicable health systems

agency. All application reviews that begin after the receipt of such

verified health systems plan and annual implementation plan shall be

reviewed in relation to such plans.

A Certificate of Need shall not be denjed oan the basis of a provi-

sion in the applicable health systems plan or annual implementation plan

if such provision is in conflict with the Proposed State Health Plan,

the State Health Plan, these regulations, or the Code.
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§18.02. The State Agency shall, in making its determination as to

whether Certificates of Need shall be issued, consider as review criteria

supplementing those criteria in Code §16-2D~6(a), the applicable provi-

sions of the Proposed State Health Plan, except any provisions of the

Proposed State Health Plan in conflict with the Code or these regulations

shall not be considered in determining whether a Certificate of Need

shall be issued. The State Agency shall consider the Proposed State

Health Plan in the application reviews that begin after its adoption

by the Statewide Health Coordinating Council.

§18.03. After the Governor approves the State Health Plan, the

State Agency shall use that Plan in the application reviews that begin

after such approval.
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§18.04. Where the State Agency determines that a substantially

competitive market exists or may be developed for a health service, the

State Agency may, in its review of applications regarding such health

service, give minimal consideration to the following review criteria that

tend to compensate for the absence of market controls in a non-competi-

tive market; namely, the criteria in Code §§16-2D-6(a) (3), (5), (&), (1),

(8), (10), (15), (21), (22), and (26).
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§18.05. The State Agency shall, as part of its consideration of

whether the writtean findings in CON Reg. §10.03(a) should be made with

respect to an application, give gignificant consideration to the review

criteria regarding competition in Code §§16-2D-6(a)(19) and (20). As a

part of such consideration, the State Agency may, particularly where

supply of a health service is, or upon approval of the application would

be, within an acceptable range of supply for that service, give signifi-

cant consideration as to whether the applicant has suitably demonstrated

that approval of the application will, through the implementation of

improvements or innovations in financing, reimbursement, service delivery

arrangements or through other means, strengthen the effect of competition

on such service by creating incentives for the market to respond to

quality of service delivered, prices charged, or by placing the applicant

at greater financial risk. For example, depending upon the circumstances,

such innovations might include pre-payment provider coniracts with poten—

tial patients for the delivery of the service, arrangements for more

reliance upon private payment for service where appropriate, or provider-

insurer risk contracts with clear limits on prices or such contracts with

effective utilization controls.
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Y §18.06. The State Agency may utilize and develop standards relating
to the review criteria in the Code and these regulations. fer-review—eof
projeetsr If a local or statewide standard is not available the State
Agency may use nationally or commonly accepted standards, which the State
Agency finds relevant and appropriate.

!
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(
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CON Reg. §19. PROGRESS REPORTS AND EXTENSION OF THE DURATION OF A

e

CERTIFICATE OF NEED. A-Geriiéieafe-eé—Neeé—sha%%—be;va}ié~fef-a-miﬂimum
eﬁ-eﬁe-{+}-yeaf—érem—fhe-date—eﬁ-isauanee~aﬂé-méy—be—iasueé—faf—peféeés
eE*%essweheﬁ—eﬁe—yeafr-—A~eeftiﬁieé-ﬂew—inséé%uééenﬂ}-he&ith-serv%ee—ia
¥equ%fe&—femmaiﬁf&%ﬂ—a—va}ié—Gef%iféeate-uﬁfi}-saeh;tiﬁe-&s—fhe-neﬁ
agtitutionat-heatih-serviee~ito~firgt-used-er-paticnta-first-receiveds
Upaﬂ~fime}y—netiee—by—fhe—Sféfe—Ageﬂeyﬂfe-the*pefaea—he}éiﬁg—the-eerﬁiu

fieate-of-Needy This regulation supplements Code §16-2D-11(a).

(2) The State Agency shall require the person holding the Certi-

ficate shalt to submit in writing to the State Agency, with a
copy to the eesigneted applicable health systems agency, a

report on the progress being made toward completion of the

project according to the timetable in the application. Such
report shall be submitted not mere-than-ninety-{98)-ne¥ less

than si=ty-£66) forty-five (45) days prior to the expiration

of the Certificate of Need+ and shall include:

(1) The current status of the project in relation to the time~-

table in the appliéation;

(2) The projected date of completion;

(3) The causes of any delays encountered;

(4) Changes in the project, including any proposed changes for

which a request is made for the State Agency to determine

whether the proposed change is reviewable as a substantial

change under CON Reg. §21.

(5) The projected total project cost; and

{' (6) Compliance with any conditions of certification.
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(b) The person holding the Certificate shall submit any relevant
additional information whenever requested by the State Agency.
¥he—8t&%e—Ageﬂey-sha}%—deeefmiﬁeT-iﬁ-eeﬂS&}taeiea-wifh—the-éeaég~
ﬂateé—Heaifh—Sysﬁem&—ﬁgeaej7—whefhef—su%@éeieai*pfegfe&sfis-being—maée
eﬂ—ﬁhe—éeve}epmeﬂt-eﬁ—the-pfa&eeE—aaé—w%efhef—fhefeﬁhes~beeﬂ~eemp}ieﬁee—
with-the-eonditions-of-certifications
The-Gertificate—ofi-Need-nay-be—extended-by—the-State-Ageney-for— -
eé&ifiena}ﬂpefiﬂds-eﬁatime_eg*ap—fe—eﬁe-ye&f~as-afe~ﬁee&eé—ﬁe~expeéim

tiounly-eemplete—the-projects

(c) Creation of shelled in space shall not be considered completion

unless explicitly provided for in the decision.

d) New conditions, unrelated to representations made by the ap;li-
cant, may not be added to the project at the time of recerti-
fication.

(e) In addition to reasons given in Code §16-2D—-11(b), the Cerri-

ficate may be reveked withdrawn by the State Agency in accordance

with Code §16-2D-11(b) for failure to submit a complete a:d timely

progress report;_iﬂsu%%ieéeﬁ%*pfegfeasT-efﬂfeE—Eai}ufe—fewmemp%y
wiﬁh—eeﬂéitéenS*eE—eefféféea%iea:—a%—&he~eﬂd-eéwfhe—ﬁifsf—eefté-
%ieatien—pefieé*er-af—the—eﬂé-eﬁ~eﬁy—subsequeﬂé—eefiiﬁée&féen

pertods
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% (f) The obligation for any capital expenditure associated with a

project shall be incurred, as described in Code §16-2D-3(c),

within twelve (12) months after the Certificate of Need is

issued, except in the case of an application where the State

Agency has approved a timetable submitted under Code §16=-2D~7(d)

for the obligation of a series of obligations for capital ex-

penditures for discrete components to be incurred over a period

longer than one year, the obligation for the first component

shall be incurred within twelve (12) months.after the Certifi-

cate of Need is issued; provided, that the twelve (12) month

period for the incurring of an obligation required By this

subsection may, pursuant to a showing of good cause by the

applicant, be extended by the State Agency for up to an addi-

L=

tional six (6) months, but in no case may a Certificate of

Need be renewed for a project beyond eighteen (18) months if

any obligation that is required to be incurred by this sub-—

section has not been incurred within said eighteen (18) months

of issuance of the Certificate of Need.
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Sgl If a reeertifieation renewal review is underway but is not com-
plete at the end of a certification period, the old Certificate
shall automatically be extended until the reeersifieatier renewal
is complete. |

(h) Failure to request renewal of a Certificate of Need with-

out a showing of good cause will result in the automatic expir—

ation of the Certificate.
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CON Reg. §20. FINAR-~GONFORMANGE-REVEEwW NOTICE OF SUBSTANTIAL COMPLIANCE.

This regulation supplements Code §16-2D-11(a). All new institutional health

services shall receive a £imat-eenfermamee substantial compliance review

by the State Agency. immediately-priesr-te their-firot-uses No later than

sinty—£{608) forty-five (45) days prior to the-firfst-use-er—first-reeeipt

of-patientsy licensure or undertaking of the activity for which the Cer—

tificate of Need was issued, the applicant shall request in writing a

£inat-conformanee substantial compliance review by the State Agency.

A copy of the request shall be sent to the égglicablé health systems
agency.
The State Agency shall issue findings as to the—eenfermance—on-the

bagig-0f-a—aite-peview substantial compliance within forty-five (45) days

of the receipt of the request for a £#ne} substantial compliance review.

Fa-igsuinpg-sueh-£indingas The State Agency shall consider the recommenda=
tion of the applicable health systems agency. A finding that a project

does-not-eonform—te is not in substantial compliance with its eertifieatren

Certificate of Need may will be grounds for a withdrawal of the Certifi-

cate of Need under Code §16-2D-11(b) and for a revocation or denial of a

license to operate the facility or for seeking a fine or am injunction

against the use or operation of the facility under Code §§16=2D=12 or 13.

Where the State Agency finds that it would be impractical for the

applicant to prepare final cost figures for the pfoject prior to the

time the project is-ready for licensure or the undertaking of the activity

for which the Certificate of Need was issued, the State Agency's notice

of substantial compliance authorizing licensure or undertaking of the

activity may be made conditional for up to one year within which time the

applicant must provide documented final cost figures to the State Agency.
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The Certificate of Need shall remain in effect until such condition is

removed, and upon failure of an applicant to provide such final cost

figures within the period allowed, the State Agency may withdraw the Cer-—

tificate of Need under Code §16-2D-~11(b) and bring enforcement actions

under Code §§16-2D-12 and 13.
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CON Reg. §21. PROJECT CHANGES AFTER-CERTIEIGCATION WHILE A CERTIFICATE

OF NEED IS IN EFFECT. Substantial-ehanges—to~a-ceprtified-project—-econati-

tu%e—a-ﬁew—pfejee%-fequifing-&nﬂew—GeffiEie&%e—eﬁ—Neeé—reviveQ—Sheu%é-aﬁ
epplicant-eonsider-it-desirable-or-necessary-to—make-a-change-te~a-projeet
es~apprevedfﬂ&§%eé-éf—is—eefiééieé—bue—begefe—it-és—ﬁifsf-useé-er—p&tieﬁis
afé-ﬁifsiwaéméfteéy-pfief—&e—makéﬂgafhe-ehaﬂge7-the-ap?%ie&ﬂ%~shaé}—ﬁeééfy
%he—S%&te~Ageney—ia—wréiiﬂg-ée&efibihg—ihe-eh&nge*aﬁé—sha%}—fequaf—a—éefer—*
méaaféeﬂ—by-the—8§&te-Ageaey-as—fe—fhe-ﬂeeé-éaf;revéew?——Qhe—appéieaae
sh&%}—sapp}y—&ﬂywaééifieaa}~ia§efm&fieﬁ-feques%eé-by—the—S%aée—Ageﬂeyv

This regulation éupplements Code §16-2D-11,

§21.01. In making its determination under Code §§16-2D-3(j),

16-2D-9(j), and 16=2D=-11(b) (1) (C) ef whether changes proposed in an

approved project for which a Certificate Need is in effect are substan-—

tial, the State Agency shall consider whethep-eay-ef the following

have~eeeured+ as prima facie evidence of a substantial change:

a. Change in locationg-e¥ reducing accessibility of patients

who otherwise have no alternative to such services reason-

ably available or a change in location to a county that was

not significantly impacted by the proposal when it was ori-

ginally approved;
b+  Change-in-ownership-of-the-faetlity-or-orpenizations-ow
es  Ghange-in-prejeet-seopey—ineluvding-inereases-or-deersases—ins

+>(b)Addition in number emdfor change in type of beds;

2} (c) number-andfer-type—of Acquisition of major medical equip-

ment {meveable-er-fixed) not described in the application as

part of the project;

33 (d) +ypes—endfeor-mix-ef Addition of health services;

4Y-——contracts—for—aecrviees
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(e) Increase or decrease in square footage4—er in excess of ten

(10) percent, or one thousand (1,000) square feet, which-

ever is greater; -

d+—--Chanpe-in-method-or—eogt-of-finnetngs
ef(f)Ghaﬂge—iﬂ—pfﬁjeef-ees%-eﬁ—mefe~%han—%@%-ar-a—mé}}iea—ée%iafs

per-year—whiehever-ig—tessr An unapproved capital expenditure,

or an increase in the approved capital expenditure in excess

of the expenditure minimum or in excess of twenty (70) perceuat,

whichever is greater.

ﬂﬂ—&pp}ie&ﬁ%—sh&}%—neti%y—%he—&teee—Ageﬁey—eﬁ—aay—eheﬁge*te—a-pre—
ﬁeee-aS*eeftifieéy—aa-set—eut—ia—av—fhfeagh—ef7—abeve7-whiehwiﬂ%efma*
£ion-shall-beeone-part-of-the-projeet—fiter

§21.02, Failure to inform the State Agency of sueh a proposed

substantial project change may result in r¥eveeation withdrawal of the

Certificate of Need by the State Agency in accordance with Code §16~-2D-11(h).

No proposed substantial project change get-eut-in-gr-thtough~ers-aboves

shall be initiated by an applicant until a determination of the need for
review has been mads by the State Agency. The State Agency shall issue a
decision as to whethsr or mnot a new Certificate of Need review is required
withiﬁ fifteen (15) days of the receipt of the request or if any additional
information is then requested by the State Agency, within fifteen (15)

days of receipt of the additional information. Substantial changes im

fhe—pfe&ee%T—as—éetefm%ﬂeé—by—%hewse&fe—Ageﬂey7—sha%4 made without a

Certificate of Need therefor may be grounds for imposing the penalties

referenced in CON Reg. §20 or may require the submission of a new appli-

cation for e-—Ge¥:ifiente-of-Need the changes.
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CON Reg. §22. TRANSFERABILITY. This section supplements Code

§16-2D~11(a). A-Certifiente~af-Need—~shatl-~be-igaued-in-the-name—of—the

ownerfoperator-or—the-legaliy-eonstituted-governing-bedy—of—the—faeility
ef-efgaﬂéeaeien—fhe—ﬂameueé—whieh*wa3-giveﬂ—en—the—&pp}ieaeiea-ferm-es
the-applieantr——Gertifieate-of-Need-io—noa-transferabler~-Fhe A finding

by the State Agency that a transfer of a Certificate of Need has occurred

will result in its avtemstie—reveeatien withdrawal pursuant to Code §16=2D-11(b).

The license of a health care facility may not be transferred from

a subsidiary corporation to its parent corporation, or vice versa, with-

out a Certificate of Need.
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~ CON Reg. §23. (Deleted). MATEREAL-MIGREBRRESENEATEON-~—The-State
Agenewaesefves-fhe—fighe—fe«feveke-a—Geffé%iea%e-e#—ﬁeeé—at*aﬂy-fime—if
%he—Sﬁafe-Aéeaey—Eéads-thae—the-app%ie&ﬁf-m&ée—e-maferia%-méafe?feseﬁ—
tatien7—upe&—whieh—the~8faée—Ageﬂey~ef—the-éesiga&%eé-Heaéfh—Syseems
Apeney-relied-in-meaking-ity-deeiston—or-recommendationT

CON Reg. §24. RECONSIDERATON OF A FINAL DECLSION OF THE STATE

AGENCY BY THE STATE AGENCY. TFhese—regnlatiens—-eover-the-proeedures—to
be-utilized-for-requesting-and-econdueting-a-reconsideration-of-a-£inat
éeeiéiaﬂ-eé—fhe-Staéeﬁhgeaey-geffaéﬂéag—fe~eefféfieaeé-eé—neeé7 This

regulation supplements Code §16-2D-7(t).

§24.01. REQUEST FOR RECONSIDERATION HEARING. Amy-persen-direetly

aEéeefeé-by—the—review-ef-the—Sféte-ﬁgeaey*may—fef-geeé—eause—shew&v
z request-in-weitingy-within-30-days-ef-eny~tinat-deetaton-ef-the-btate
Ageaey7—a-ﬁﬂb%ie—heafiﬁgﬂéefépufpeses-e@-reeeﬂsiéefaﬁien‘eﬁ—fhe—éeeisieﬁf

A request for a reconsideration hearing shall be addressed to:

Director, State Health Planning and Development Agency

West Virginia Department of Health

1800 Washington Street, East

Charleston, West Virginia 25305

A request for a reconsideration hearing that does not show good

cause within the meaning of Code §16-2D-7(t)(l) shall be denied.

§24+02:—~-RESRIRF-GE-REQUESEr~—~Fhe-written-request-For-a-publie
he&féﬂg—éef—feeeasi&erafien—eé-&he-SfaEe—&geaeyis-éeeisie&—sh&%%fsfate
ehe—b&sis-upea~whieh—fhe*fee@naiéefaéien—ia—fequesee&—aﬂé-musf—be
reeeived-by-the~State-Ageney-—within-30-daya—of-the~date-of~the-State

£ Agnneyla-written-deeiatens

§24-03+— ~—NOFICE-OF~HEARING »~—No ttea—of~the-dates—time—anad-plaga—of
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sueh-hearingy-eonteining—a~shests-platn-atatement—of-the-natiers
assefeeéy«sha}}—be-seaé~by~the-Sfate—Ageﬁey—af—}easf~}Qméays—pfier—te
fhe—defe-eE—eemmeﬁeemeﬂt—eE*sueh~heafiﬂg*te—fhe4pefsea—feqeesting—the
heafiﬂg;—%he—pefseﬁ4pfepeéiﬁg-fhe-ﬁew~iﬁs€i%afieﬂa}-hea%th-aefviee7~the
HBAy-to-any-perasn—direetty-affeeted-by—the—reviews—and-to-othesu-upon
requests

§24-04 -~ ~—COMMENGEMENE -OK ~HEARENG +~~The-hearinpg~shati-be-held-in
the—eenaEy—ef—}eeatéea—éﬁ-ihe—prepesed—ﬂew~éns%i%utéene}nhea%£h~serviee
aﬂé%af—eapiéa%—expeﬂéi%nfe-aaé—sha}}-eemmeaee—wi%hin—%Q—é&ys-ef—%he
reeeipf—by—%he-%taee—Ageae7405~the-Wfitfea—reqaeef—fer—sveh~heaaing?-—ﬂe
fees—éi&%—be-impeseé—by—fhe—State—Ageﬁey—fer—the—heafiﬂgf

§24+05+——-HOW-HEARINGS~CONDYGCERED +~~At ~the-hearinas—an-epportunity
shatl-be-afforded—ati-partica-to—-present-evidenec—and-arsuncnt-with
reapeet—to—-the-mattera-and-issneg-tnvolvedr——All-testimony-and-evidense
at—the~hearing-ghall-be-reported-by-sienopraphie—neteas—and-charactenrs—on
by-meehonieal-meanas;—inetudiag-tope-reecardinggr—Aati-rudinss-by-the
hearing-officer-on—the-admissebiltity-of-testimony-and-evidence-ghali-be
reportedr--The-State-Apaney~shall-prepase-ar-offieiat-recordy-whieh—
sha}}—iﬁe}uéénrepaffeé-Eesfimeay—ané*exhibifs—aﬁé~a}&~agﬁﬂeyﬂs%a££
memefaﬁéa—aﬁ&-éaf&-aseé—iﬂ-eensédefaiéen—eé—&heﬂeaser——Gepie9~e%;aueh~
fee&fé-ﬂhﬁ}}—be-ev&i}&b%e-fﬂ—fhe—?ub*éﬁ—%@f~iBﬂpeefieﬁ—&ﬂé—eeﬁféﬁgf.

§24+06+-—-DECESION-WHEN~MADE+~~FORM+~~Fhe~State-Azeney-shatll-make-a
deeiston-sececompanied-by-findings-and—eonelusions—stating—the-basia—for
itg—deeiston-en-reconsideratton-within-45-days—afeer-the-eonatugion—-af-
the-hearinp-and-shati-within-seid-time-period-nerve-a—eopy-of-the
deeiston-and-findingu—nnd-eonetustong-upon-cach—party-and—each-partyls

ettorney—of-reeotdy—tf-anyr——The-deetyion-vf-the-State-Aneney-en-recon—
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si&efa%éeﬁ—ehe}%-be-éﬁ*fhe-éerm—eé—aﬂ—apprava%:—ﬁ—éenéa}T—an-appfeva}
wiﬁh~eenéiﬁéeﬂs—efTFiE—fhe-Sfafe—Ageﬂey-hﬂa—feeeived—£rem—fhe—Seeretary—
eE—Hea}fh-eﬂé—Humaﬁ~8efvéeee-&ﬁ-eﬁeepfieﬂ*fef-de@eff&}—&eeieieﬂsv*ﬁ
deferral-

~$24707 - ~—SEATEUBNE-F0-HE Ar—-Ef-the-Btate-Apaner-makes—a-deeioton
¥egarding-a-propoged-nevw—institutionat-health-seryice~which-inconsiatant
wifh-the—reeeﬁmeﬁéaieﬂ—m&ée—wi%h~feapeee-thefe%e—by—&he—HSA—ar—éa-iﬂeeﬂ~
siatent-with—the-goals—of-the-heatth-gsystens—plon-or-the-priorities—ol

the-annvat~implementatinn-—plan-of—the-HSAs-the-Seate-Apeney-shall-aubmit

te—ehe—HSA—&—wréttea7—éefai}eé~sEatemeﬂe-aé-the—fe&seﬂa-fer—the-ineeﬁsisﬁeneyf '
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CON.Reg. §25. REVIEW HEARING OF ANY FINAL DECISION OF THE STATE
AGENCY BY THE STATE ARBEALE REVIEW AGENCY DESIGNATED BY THE GOVERNOR,
%he&e—regu}eféeﬂs—-eever—the—preeeéufe9~fe-be-uti}ize&n§er;fequestiﬂg
eﬁé-eeﬁéueeiﬂg—a-heariﬂg—faf—review-eﬁ—aﬁy—éina}-éeeéséeﬂ—eé—the~8éafe
Ageﬁe?—peffaiﬂéng—te~eerfiﬁieafe—ef-neeé—by~a-sepefafe-ﬂppea%s-&geﬂey—ef

- the-gtate-degignated-by~the~Covernors This regulation supplements Code

§16-2D-10.

§25.01. REQUEST FOR REVIEW AGENCY HEARING. @he—HSAT—whéﬁ—a—fiﬁai
éeeiaieﬂ—aéwthe—St&te-Ageﬂey—i9—iﬂeeasieten&—wi%h~a«§eéﬂmmeﬂdaéieﬂ—mﬁée-
by~the-HSAs-the-person—pueposinpg—the-new-inatitutionatr—health—services
and-any—-pergen-direetly-affeated-by—the-reviey-—may-request-ae~hearing—£for
review-eof-the-State-Apeneyls-deeiston-by-the-appesta-ageney-ef-the-State

ag—-degignated-by—the-Governor—to-—earsy—out-sueh-reviewas

A request for a Review Agency hearing shall be im writing and shall

state the basis upon which the hearing is requested. The request shall

be addressed or delivered to:

Chief Hearing Examiner

Office of Hearings and Appeals

West Virginia State Tax Departmeut

1217 Quarrier Street

Post Office Box 2389

Charleston, West Virginia 25328

§25.02, through §25.04 (Deleted) REGEIRE-OR-REQUERSTr——The-weitten

request-for-a-hearing-by~the-appeats-ageney-of-—the-State-desiznated-by
+he~Gevernos-shati-state—-the-basis-upen-whieh-the~-hearing-is-requested
and-must-be-reeeived-within-30-dayo—of-the-date—of-the-Liate-Aponeyls

weitten—-decisions
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§25+-03+~——NOTIGE~-0E-HEARING+—Notiee—of~the~dates—time—and-place—of
sneh-hearings-eontaining-a-etear—atatement—of—the-matiero-asserteds
shatl-pe-sent-by-the-appeats-ageney-at-teast-10-days—prior-to—the
eemmeaeementueﬁ-tbe—heariag-te~the-pefaen-fequeseiﬂg—fhe—heatiag;—the
gefsen—prapeaiﬂg-the-new-ias%ifaeéan&}-hea}%h—sefvieev—the—SEaEe—AgeﬂeyT
the~HSAs-to-pay-pergon-diveetiy-affeeted-by—the-reviewy—to-any-other
partyy—and-to-othera-upon—roquedts

§25+04r~—~COMMENGEMENE -OF-HEARING-—-The~hearing—ohati-be-hetd—in
eeuaﬁy—e%—leeaeien-eéafhe-pfepeseé-agw—iﬂstétutieﬁe}*heaéfh-serviee—
andfeor-eapitat-expendttures-and-shalt-ecomnenee—within-30-days—ef~the
reeeipt*by~the-5%&te~Ageﬁeywef—%he-WfieeEn~fequeet-§er—sueh-heafiag—{er
%&fef—at~%he—ﬁptéen—eéuthe-perseﬁ—pfepesiﬂg—the—aew-iﬂstééatieaa}-heaith
sefviee—&éﬁsueh-peEseﬂ—has-requested-fhe-fevéew}-eﬁé—she}}-be?epea-te—
ihe-pabiie*aad—pub}ieizeé—fhfeugh—}eea&-ﬂewspapefs—ané—pab}ie-ia@efma—?

+ieon—echannelsor
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§25.05. DESIGNATION OF REVIEW AGENCY HEARING OFFICERS. No person

fé‘t& .

who has taken part in any prie¥ State Agency or applicable health systems

agency considerat;on ef or action upon the prepesed-eapitel expenditure——
application may conduct a ﬁearing pursuant to these regulations. Fhe
dusipnation-ef-heering-effieers-shati-—be-made-by-the-Governery-threugh
hia~éesigaa%§en«eE—the—appeals-ageney-e%—the~8t&te-fespensib%e—fer

eonduating-reviewa-of-the-State-Apeneylo-deetatonss
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§25.06. (Deleted) SUBSTANGE-OF-HBARINGr--The-hearinp-is-for-the
khearing-officer—to-determine~vwhether-the-proposed—new—ingtitutionat-heetth
serviee-andfor—eapital-expenditure-—is-connistent—with—the-atandanrdss
eriterig~and-pleans-speeified-in—the-~eceritfiente-of-need-taw-and-reputa~
%ieﬂSv——éghe—quesEéen—eﬁ—the—S&aﬁe-Ageaeyls-aéhe*eﬁee—ee—éfs—pfeeeéufeé

nay-alse-be—eonsidereds)
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§25.07. HOW REVIEW AGENCY HEARINGS CONDUCTED. Pending the deci-

sion of the eppeais Review Agency, the State Agency or- the Hearing Officer :
may delay the enfereement effect of the State Agency Decision. ' !

Withir-fiftecn~days-after-reeetpi-by-the-State-Agzeney-of—-the
writﬁeé-%eq&ea%-ﬁef—a—heaféﬂg*by—fhe~&ppea}sﬁageaey:-ar—w&%hin—s&eh
fuffhef-time-eé—the—ﬂeaféng-@Eﬁiee—m&y—a&%&w:—%he-Sfafe*ﬁgeﬂey—sha}%
provide—to—the-Hearinpg-0fficer—a-certified-eopy-of—the-entire-record-of
fhe-pfeeeeééﬁg—nﬁdef—revieW7-ine%uééng—a—%f&nsefipe—eﬁ—&%i-fés%imeny—eaé
gti-epplicationgs-tong—renge~plangy—drawingss—tetterss—staff-menoranda
end~ether—dosunents—submitted-in-eonneetion-with-the-deeiaton—ef-the—
State-Apeneyy-and—a-statenent~of-matters-offtetatiy-—notedr—Ey-agreement
ef-ell-parties—to—the-hearingy-the-reeord-may-be-shertenedr--Fhe-State
Ageﬂey—sh&}%-ﬁufﬂiﬂh—te—éay—pe*saa—a—eepy—eE~£he—feeefé~af-the-eest«af
fepfeéuéféeaf

The person reduesting thé hearing, as part of the request, shall
include an assignment of the errors of law or procedure. {ineludinp-any
elear-—faiture—epf-the-State~—Ageney~to-nake—itg-eeriifieate—of-need
 deeisien-in-confermity-with-the-standards-and-eriteria-in-the—eertifi—
eate—of-need-taw-or-ctear-—faiture-of-the-State-Ageney-to~make—ita
reeonmendation-unde¥r-Seation-ti22-of-the-Soctal-Beeurity-Aet-in~-eon—
formity~with—-that-Seetion-of~the-hetyr-with-42-GrErR-—Pare-180;-with—the.
Seefiea—%%EQ-Agfeemea%—betweea-fhe—Seefef&fyweé-Hea}€h7-Edaéatiea;~eaé
Welfape-and-the-State—of-Went-Yirgintay-with~the-State—heatth-plens—and
wéth~fhe~9iviaéen¥eﬁ-Gampfehensive—Hea%fh—Péﬁﬁaingls—Dpﬁwﬂanua}—aﬁd
Seetion-1i32-Netisesr-made-by—the-State-Ageney—that—appear-en—the—reeord

shat-do—-pot-require—an-evidentiary-hearinpg-en-appeatr
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5, _ Failure of the person requesting the hearing to appear at the date,

time and place of hearing mey shall, without a showing of good cause, result

in a dismissal of the proceeding.
The-Hearing-0ff+eer—may-hear-orat-argunento—end-require-written
briefsr-~Errora—net-argued-in-the~request-for-the-hearing-or-by-brief
may-be~disrepardedr-but-the-Hearing-0ffieer-nay-eonsider—and-deeide
erro¥a-whish-are-apt-asstgned-or-argueds
The-review-shati-ba-condueted-by—the-Hearinp-0fEieer-and-skati-be
upon-the~roeerd-made-before-the—State-Agenays-exeept—that-in-eases—of
elleged-irregutarities—in-proccdure-before-the-State-Ageneys-not—shown
iﬁ-ﬁhe—feeeré;-fesiémenyﬂfhefeen~may—be—%akeﬁ—beﬁefe—fhe-ﬁeafing
offteers
The-Hearinp-0fficer—may-apply~tie—edmintstrative—hearing-previotons—
eE—Ghapter-QQAT-Aftée}e—57-See%ieas—%—%hra«3~e£-%he—weét*Vérginie—Geée
epéd-hoeal-Rule-2tr-poverning—appetiate-—preecdures-of—the-boeat-Rutes-for-
Hee-in-the-Givil-Goures-of-kanawha-Gountyr

The Review Agency may continue a hearing or hold a rehearing on an

application. If no applicant appellant objects, the Review Agency may

grant a request for a general continuance of an appeal, but if no appli-

cant appellant seeks to pursue its appeal within one year of the grant

of a continuance, the appeal shall be cousidevred as withdrawn with

prejudice.

an R
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( §25.08. (Deleted). DEGISEON+—-WHEN-MABE——-The-eppests—ageney-shatl
m&ke~a—deeéeéeﬂ-&eeempeéied—by-éiﬂééags*&ﬁé—eene%usieﬁs~afaiiﬁg—thenbaeia
%éf—its;éeeisien—neé-ma*e—fhen—#§—dﬁys-a£te¥*fhe-eeﬂe}usieﬂ-eE—fhe—heaféﬂg,
end-within-anid-45-days-after-the-eonelusion-of~the-hearings-the—hearing-
e&fieef—aha}}—aefve-a-eepyneﬁ—éhe—&eeéeéeﬂ-aﬁé—a—eeﬁeiaeTweﬁpééeéi—
statement-of-the-findinga~of-fact-and-eonetustons-ef-taw-upon-the—persen
whe~requested—the-hearinps-the-person-proposinz—the-new-institutional
hea&th—sefviee-aaé%ef*eepéee&-expenéit&fef-%hé-SEa%e~Ageney7-the—HSA7
eli-ether-poartiess-the-atterney—of-reeord-eof-each-paprtyps-if-enys—and

' e%her-iaterésfe&~pefsen9~af—the—disefefien—eﬁ-the—hearéﬂg-eféieerf-—Qﬁe
deeision—shali-be-published—through-toeat-newspapers—and—publie—informa—

+iop—ehannetss
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'§25.09.  FORM OF DECTSTON. The~deeision—of~the-henring-offteer
sha%}—be—iﬂ—fhe—£efm—e€—éa-appfeva17~a—denial:—ep?feva%-with-eeaéiéieﬂ37
e¥—if-the-Gtate-Ageney—has—reeeived-from-the-Seeretary-of-Heatth-and—
ﬁum&ﬂ~5e¥vieea—&n—exeep&ieﬂ—éer~ée£efr&}-éeeésieﬂe7—&-de5effﬁ}7—ef—%he—
kearing—officor—may-remand-the-matter~to-the-State-Ageney-for-farther
aetion-er~censiderationr Where the hearing officer remands fhe matter
to the State Agency, the heaving officer may specify a date by which
further action shall be completed by the State Agency. The decision
shall state if any findings er~reeemmendstiens of the State Aggncy are
reversed or revised. Where—a-party-has-propesed—ia-writing-£findinpgo-of
f&ei—aaé~eene}usieﬂs—e%—&aw:—fhe—éeeieiaa-aka}&—iﬁekuée—a—ru&iﬁgna@-eaeh

prepesed—£inding-and-eonatusionr
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§357LOf—--INEORMAL—BLSBGSEZLONf—-ﬂ—Whefe-éhef&-is—iﬁﬁefm&}~ééﬂpe—
sition-of-the-easer-the-hearing-efficer—is—not-relieved-of-the-require~
manta—0f-425-00+
§35T}%T~--WHEN~¥HE—S¥A?E-AGENG¥18—BEGESEGN—HA¥-BE~R§¥ERSEB—GH
REVEISER-——The-hearinp-offteer-may-reverse-er-revise-the-deeinton-of-the
State-Apeney—if—the-substantial-righte—of-a-party-have—been—prejndieed
bee&use—%he-SEaﬁe~Ageney13-§iaéiags?—iéﬁefeﬂees7—eene%asieas—ef-éeeiﬁisﬂ
aEEL~ |
éf—-;n-vie%&%&ea~e§—s§a€u§e¥y—ef~fegﬂ}a%ery—ptevisieasg—ef
21—--in-exeeas~e£~fhe-sfafuﬁefy—ef—fegu}efeay—aﬂfherity~er'
Jurigdietion-of-the—ageneyi—or
3r-——made—upon-untewful-procedurest-or
br———etearty-wropg-in-view-of-the-retiables-probatives—and
subatantiat-evidenee—on-the—whole-records—os
S5v-—-arbitrary-or-eapricious-or-charactarined-by-nbuse-of
digerstion~or-etearty-unwarrented-exereise—of-diseretion
§25+12+~—-DEGEELON-CONGEDERED~THE~ S TATR-ASRNGY LS ~FINA~PRGISIONT
The-deeiston-of~the-appealts-aseney-shati-be-econsidered~the-finat
éeeiaiea—eE—thé—St&te—Ageneyr—~¥e-the—exfeﬁf-that—a-éeeiséeﬂ—eé-fhe
eppeals-ageney-reverses-er-revises—-the-£findinga—or-reconmendations~ef
%he—Stafe—Ageney:—the—éeeisieﬁ~sha}}—sapefseée-the-fiﬁdiﬂgSwaﬂé—reeem-'
merdetions—ef~the-State-Ageneyr
4§25+ 3~~~ BEFATEMENT-FQ ~-HSAv—-Where-a-hearing~has-been—condueted
pufﬁuaﬁ%-te-ﬂ-feques&«maée-by-the-HSA;*iﬁ—ﬁﬁe-appéﬁ}s—ageney—makes—a
deciaton-regarding-a-new-iastitetionat-health-service—whieh-ig—no+

eongigtent-with-the-recommendation-—made-with-respeet~therato~by-the-HEA
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or—ia-net-eensistent-with—the~goats—ef—the-heetth-gystems-plan—or-the
priefétées—e%-fhe—aﬁnaﬁ}—imp%ementafiea—piaﬂ7*%he-eppea}s—ageﬂey—sha}i
gubmit-to—the-HEA-a-wEitteny~detatted-—statenent-of—the—reasons—fer-the—
treonstateneyr |
525-1hr--—APRRICATION-QE-~CHARFER-20Ar—-Aktt-the-provisions—ef
Chapter-20A;-Artiele-Sy-of-the-West-Virginia-Gode—not-speeifieatty-set
eut-befeéa«sha}%;app}y*té—heaféﬁga-eeﬁduefeé—by-fhe—&ppea}s—ageﬂeyf

§25.10. REVIEW AGENCY REGULATIONS AND PROCEDURES. The Review

Agency may adopt regulations and procedures for the conduct of reviews

of State Agency decisions; provided that, the Review Agency's regula-

tions and procedures are not inconsistent with the Code, these regula-

tions, or Title XV of the Public Health Service Act, as amended, Title

42 United States Code §300k et seq., and implementing regulations there-

for, Title 42 Code of Federal Regulations Part 123.
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GBN-Reg7~§26r-—EN¥H¥—9F—F£NﬁL—BBGLS&9§-B¥—APPEALS—AGENG¥T——9peﬁ~£hé
entry-of-a—£inal-deeiston-by—the-appeats-ageneyr-the-designated-health
systema-apeneyy~the—-person-propoging—the-new-institutionat-heatth-
sefviee—an&~éﬂy-eEhef~ﬂpeféeﬁ*direeéiy-aééeeéeé—by-theﬂfeviewﬂ—aS#.
defined~in-GChapter-tbr-Artiete-2Dy-Seetion-F-shati-have—standing-in-and
may-take-an-appeat-to~the~eirentt-eonrt-of-kanawha-eeunty-Erom—any
deeiaion—of-the-gtate-azeney-grantings-with~er-without-eonditionss
éeayiag«ef-fevekiag—a—eefti#ieafe—aé-neeé7

CON Reg. §26. APPLICABILITY. An application review begun prior

to the effective date of these amended regulations shall not be subject

to the provisions of these amended regulations that are not contained

in Code §16-2D-1 et seq., except by request of the applicant.

CON Reg. §27. SEVERABILITY. If any section or provision of these
regulations is declared unconstitutional or void by any court of compe-
tent jurisdiction or the applicability thereof to any person or circum—
stance is held invalid, the constitutionality or validity of the remainder
of the regulations and the applicability thereof to other persons and
circumstances shall_not be affected thereby, and to this end, the sections
and provisions of this these regulations are declared to be severable,

CON Reg. §28. CONSTRUCTION. Where Code §16~2D~-1 et seq. or these

regulations are silent or where they are ambiguous, but where they are

not clearly inconsistent with other provisions of the Code, they should

be construed so as to be consistent with Title XV of the Public Health

Service Act, as amended, Title 42 United States Code §300k~1 et seq.,

and implementing regulations, Title 42 Code of Federal Regulations Part 123.
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FILING OF ADMINISTRATIVE REGULATIONS

o

CERTIFICATE OF NEED

REFERENCES ARE TO SECTIONS IN W.VA. ADMINISTRATIVE REGULATIONS, 16-2D,
SERILES I.
Access to Information and Facilities, §5
Acquire a health care facility, definitiom, §2.01
Acquisitions of health care facilities, exemptions, §4.05
Additional information to applications, §12
Amendments to applications, §12
Annual hospital rates form, §6
enforcement of,.§10.01(d)
Appeal, generally, §25
R Applicability of regulations, §26
Application, generally, §7
additional information to, §12
amendments to, §12
batching of, generally, §16
expedited, generally, §11
information required, §7.01
pre—-application conference, §9
review criteria, generally, §18
review periods, generally, §l4
revisions to, §7.02

withdrawal of, §13
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Series 1
{ FILING OF ADMINISTRATIVE REGULATIONS
CERTIFICATE OF NEED
Authorify, §1.02
Batqhing of applications, generally, §16
batching categories, §16.01
batching category, definition, §2.02
exemptions from, §16.02
Batching Category, definition, §2.02
Certificate of of Need, definition, §2.03
appeal of decision, generally, §25
applications, generally, §7
decision, §10.03
;i exemptions, generally, §4

extension of, §19
progress reports on, §19
reconsideration of decision, generally §24
scope of coverage, generally, §3
substantial compliance with, §20
transfer prohibited, §22
Code, definition, §2.04
Competitive effects, §18.05
Conclusion of such hearing, definition, §2.05
Consistent with the State Health Plan, §2.06
Construction of regulations, §28

Date upon which all parties received notice of the State Agency
decision, definition, §2.07
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CERTIFICATE OF NEED

Decision, generally, §10.03
expedited application, §11.05
reconsideration of,-generally, §24
review agency, generally, §25
Definitions, generally, §2
acquire a health care facility, §2.01
batching category, §2.02
certificate of need, §2.03
code, §2.04
" conclusion of such hearing, §2.05
consistent with the state health plan, §2.06

date upon which all parties received notice of the state agency
decision, §2.07

"emergency circumstances that pose a threat to public health, §2.08
expenditure minimum, §2.09

expenditure minimum for annual operating costs, §2.10

health care facility, §2.11

medically underserved population, §2.12

organizations representing health care providers, §2.13

parties; §2.14

potentially unnecessarily duplicative, §2.15

project, §2.16

proposal, §2.17

‘ ' proposed state health plan, §2.18
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CERTIFICATE OF NEED

redistributes beds aﬁong various categories, §2.19
undertaken, §2.20
Effective date of regulations, §1.03

Emergency circumstances that pose a threat to public health,
definition, §2.08

Exemptions, generally, §

Expenditure minimum, definition, §2.09

Expenditure minimum for annual operating costs, definition, §2.10

Expedited application form, generally, §11
decision on, §11.05
eligibility for, §11.02

- request for, §11.01

review of, §11.04

Filing date of regulations; §1.04

Health care facility, definition, §2.11

Health maintenance organizations, exemptions, §4.02

Health services not associated with a capital expenditure with
projected annual operating costs of less than the expediture
minimum, exemptions, §4.03

Hospital rates form, §6 |
enforcement, §10.01

Letters of intent, §9

Long range plans, generally, §8

Major medical equipment, exemptions, §4.04

Major medical equipment not located in a health care facility, §3.01

.

Medically uunderserved population, definition, §2.12
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Organizations representing health care providers, definition, §2.13
Parties, definitipn, §2.14
Potentially unnecessarily duplicative, definition, §2.15
Pre-application conference, §9
Progress reports on exemptions, §4.06
Project changes, generally, §21
Project, definition, §2.16
Proposal, definition, §2.17
Proposed State Health Plan, definition, §2.18
use of, §18.03
Public access to information, §17
Reconsiderétion of a.final decision of the State Agency by the State
Agency, generally, §24
Redistributes beds among various categories, definition, §2.19
Review Agency hearing, generally, §25
Review Process, generally, §10
batching applications, generally §16
extensions on review periods, §l4
holds on review periods, §l4
relative weight of, §18.04
review criteria, generally, §18
Scope, generally, §1.01
Severability, §27
Standards, use aud development of, §18.06

State Ageucy Plan of Action with cooperating health care facilities, §3.02
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State Health Plan, use of, §18.03
Substantial change, §21.01

Undertaken, definition, §2.20
Withdrawal of exemptions, §4.06
Written.findings for approval, §10.03(a)

Written findins of disapproval, §10.03(b)
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