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SUMMARY

Technical Clean-up of Administretive Rules
The West Virginis Department of Agriculture

€1 CSR 6C

General Groundwater Protecticn Rules for Fertilizer and Manure

|_l
.

On page 1, subsection 1.2, by striking the WV Code
Reference "20-5M-5-2" and inserting in lieu thereof
"22-12-5.cm. .

On page 3, subsection 5.1.8, by striking the WV Code
Reference "20-5M-1 et. seg." and inserting in lieu
therecf "22-12-1 et sgeg.'.

On page 3, subsection 5.1.12, by striking the WV Code
Reference "20-BM-10" and inserting in lieu thereof "22-
12-10".

On page 4, subsection 7.1, by stiriking the WV Code
Reference "20-5M et seg" and inserting in lieu thereof
"22-12 et seg".

On page 4, suksecticn 7.1, by striking the WV Code
Reference "20-5M-10" and inserting in lieu therecf "22-
12-30". . :

On page 4, subsecticn 8.1, by striking the WV Code
References "§520-5M-10 and 8§20-5M-11" and inserting in
lieu thereof "§22-12-10 and §z2-12-11",

On page 4, Sabsection 8.2, by striking the WV Code
Reference "20-5M et sgeg' and inserting in lieu therect
"22-12 et seg".




RECEIVED

JuL 1 8 199
TITLE 61 _ o
| ZGTSLATIVE RULE Legisiative gu;;’l‘t‘t:‘:“g
DEPARTMENT OF AGRICULTURE Review Co

SERIES 6C
GCENERAT, GROUNDWATER PROTECTION RULES FOR FERTILIZER AND MANURES

§el-6C-1. General.

1.1, Scope - The rules establish practices to pravent or
minimize the entry of nutrients from fertilizers and manures into
groundwater while maintaining and improving the soil and plant
resources o©f this state.

1.2. Authority -W.va Code $26—5M-Et—o §22-12-5c¢.

lw}

1.3, FPiling Date - June 24,1933

l.4. Effective Date - July 1,1963
1.5. This is a new legislative rule.

§61-6C-2. Incorperaticon by Reference.

o

2.1. The following documents are adopted in thelr entirety:

2.3.1. QGeneric State Management Plan for Pesticides and
Fertilizers in Groundwater, (November 1,135%2) WVE1CSR Z2 =t seq.

2.1.2. Water Well Design Standards WV 64 CSR 46 et seq.
(effective £-8-84).

2.1.3. 8Soil Consexvation Service Fleld Office Technical
Guide as supplemented by the West Virginia Scil Conservation
Committes {(acgess number PB85-24446€61A8) (current versicn at
effactive date of this rule).

2.1.4. Best Management ZPractices for Fertilizers and
Manures WV §1 CSR 22B et seg. (Decembear 6,1992).

§61-6C-32, Definitions.

3.1. "Animal unit' means a unit cf measurement calculated by
adding the following numbers: the number of slaughter and feedexr
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cattle mulciplied by 1.0, plus the number of mature dairy cattle
multiplied by 1.4, plus the number of swine weighing over 23
kilograms (aprroximately 55 pounds) multiplied by 0.4, plus the
number ©f sheer multiplied by 0.1, plus the number c¢f horses
multciplied by 2.0.

3.2. "Best Management Practices" means activities, proceduress
and practices to prevent or remedy the introducticon cf fertilizer
or manure residues ints oroundwater to the extent technically
feasible and economically practical. Best Management Practices are
designed to maintain the health and long-term preductivity of the
soil, water and related vlant and animal resources and to minimize
the threat of soil, waste and nutrient contamination to the waters
cof the state. '

3.3. "Commissioner" means the commissioner of agriculture of
the state of West Virginia or his cor her duly azuthorized agent.

3.4. "Department"” means the West Virginia Department of
Agricuiture. ' ' :

3.5. "Feedlot" means a lot or facility (cther than an agquatic
animal vroduction facility) where the following conditicns are met:
1.) animals (other than aguatic animals) have been, are or will be
stabled or confined and fed or maintained for a total of 45 days or
mere in any 12 month period, and 2.) crops, vegetation forage
growth, or post-harvest residues are not sustained in the normal
growing season over any portion of the lot or Zfacility. Two or
mera animal feeding operations under common ownership are
censidered, for the purposes of these rules, to be a single feedlot
if they adjoin each other or if they use a commoen arez or system
for the disposal of wastes. .

3.6. "Fertilizer" means any substance conitaining one or more
recognized plant nutrients which is used for its plant nutrient
content and which is designed for use or claimed to have value in
promoting plant growth, except unmanipulated animal and vegetable
manures, marl, lime, limestone, wood ashes and gypsum, and other
products exempted by regulation of the commissicner.

3.7. "Manura" means any substance composed of excreta of
animals, other than man, and may include bedding or cother wmaterials
normally asscocizted with the substance as well as water assoclated
with or added to the substance.

3.8. "Non-polint source" means a diffuse souxce of substances
that have the potential to impalir the beneficlal wuses of
groundwater resulting freom activities over a relatively large arez,
the effects of which must normally be addressed or controlled by a
management or conservation practice.

2.9.. "Point source'" means a source of substances that have
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the potential to impair the beneficial uses of groundwater
resulting from an activity over a small area and generally is
limited to mixing, loading and storage sites or feedlots. A scurce
is not considerad a pdint socurce until a discharge of substances
oCccurs,

§61-6C-4. Program and Policy Statements.

4.1. The ccommissioner shall encourage the education of zl11
users of fertilizers and manures so that they have the knowledge
and technical means to respond independently and vecluntarily in
addressing environmental concerns. The commissicner will encourage:
the development o©of training and educaticnal programs for persons
whe make reccommendations for the application rates for fertilizexs
and manures and Ifor those perscns who apply fertilizers and

manures.

4.z, The ccmmissioner shall support the develoopment of
financial incentives for the implementation of best management
practices and will instruct potential users of these incentives of
the availability of_the programs.

4£.3. The commissioner may develcp mandatory best management
practices by rule, in accordance with the provisions of Chapter
29A, Article 1 of the W.Va. Code, Zor the applicaticn and use of
fertilizers or manures when valid groundwater data indicates that
chemicals from fertilizers or manures are contaminating the
groundwater and when scientific knowledge develops to indicate that
the mandatory best management practices will be effective in the
protection of groundwater.

to make some ox. all cf the veoluntary kest management practices
mandatory in a portion or all of the state when the monitoring
program indicates that the chemical concentrations of residues from
fercilizers or manures in groundwater are increasing or other valid
data shows that contamination exceeding the water gualliy standards
have occurftred. A change in technolegy oxr methodolegy that lowers
the detecticon limits and thus changes the amount of pcllutant
detected shall not be interpreted as showing an increase in
chemical concentration of a particular residue. The commissioner
shall utilize data averaged from at least four gamples over a one
vear pexicd to determine if the water gquality standards have been
exceeded or thers is a trend of increasing concentrations of the
chemical residue from fertilizers or manures. '

4.4. The commissicner shall take action to promulgate rules

4.5, The commissicner shall review the wvoluntary and
mandatory programs every 5 years to deterxmine the effectiveness of
the programsg and will effect change in the programs 1 the

voluntary and/or mandatory programs are not effective or if the
current best available technolecgy needs to he incorporated inte
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these programs.

§61-8C-5, Powers and duties of commissioner.
5.1. The commissicner:

5.1.1. may enter and inspect, during reasonable hours,
any location where fertilizers or manures are manufactured,
digtributed, transported, stored or used, and where records
relating tc the storage, manufacture, distributicn, shipment,
lakeling or use of fertilizers or manures ares kept;

5.1.2. may cocordinate the sampling and inspection
program with all other groundwater regulatory agencies within the
framework of the Department cf ZInvirconmental Protection, Division
of Natural Rescurces state groundwater management strategy and
their rules relating to meonitering and analysis of groundwater;

5,1.2.° shall utilize the Department of Environmental
Protecticon, Division of Natural Resources data management svstem
for data on groundwater;

5.1.4. shall cenduct a study to determine the cause of
contamination, assess remediation options for the situation, and
notify f£he groundwater user({s) or owner{g), 1f known to the

commissioner, when contamination is predicted or is known to be
occurring due to the residues of fertilizers or manures;

5.1.5. shall share data with other federal and state
agencies Zor their evaluation and further investigation;

£.1.6. shall promote the protecticn of groundwater from
fertilizers or manures through public educaticn programs;

5.1.7. shall encourage, participate in, conduct or cause
to be conducted studies on the environmental impact of the use of
fertilizers and manures on the groundwater of this state, as well’
as ecologically and economically sound fertilizer and manure use
and application practices;

5.1.8. shall collect and expend moneys under the terms
cf this rule as provided by WV Code 28— —t—ebE—seg- §22-12-1 et
seq.; ) _ )

5.1.8. may cooperate and enter into agreements with
governmental agencies of this state cor cother states, agencies oI
the federal government and foreign governments, and private
associaticns in order to carry out the purpose and provisionsg of
this rule;

5.1.30. sghall make reports and recommendations tec the
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Groundwater Coordinating Committee or teo the legislature as needed
to further the protection of groundwatexr in this state;

5.1.11. shall maintain a testing laboratory or contract
with other laboratories for testing;

5.1.12. may conduct hearings, assess civil
administrative penalties, seek injunciive relief and issue orders
in acsordance with W.Va. Code £26—5M—=6 §22-12-10,

$.1.13. shall promulgate additional rules as necsssary
to protect groundwater within statutcry mandates that may include,
but iz not limited to, permitting, licensing and certification,
facility degign, operaticnal management, clogure, remediation and

menitoring of watern guality.

§61-8C-6. Protection cof groundwater from point scurces.

§.1. Any perscn storing fluid bulk fertilizers in undivided
cquantities in excess of five thousand (3,000) U.S. gallons or dry
bulk fertilizers in undivided quantities exceeding 25 toms shall
comply with the rules for Primarv and Seccondary Containment of
rertilizers (WV 61 CSR $63) in addition to these =zules. For
purposes cf-this rule, the term "undivided® indicates the total
amount of product stored at the facility which may be divided intc
several storage containers.

§.2. Any person maintaining more than the number of animals
in a feedlot as ligted in this subsection shall submit & Nutrient
Management Plan to the commissicner within 2 vears of the effective
date of these rules and shall implement the plan within 3 years of
the development of the Nutrient Management 2Plan. The Nutrient
Management Plan  is specified in the Nutrient Management Standaxrd
Practice #590 o©of the Scil Conservation Service Field Office
Technical Guide. )

6.2.1, Number of animals maintained: 1,000 slaughter or
feeder cattle; 700 mature dairy cattle (whether milked or drv
cows); 2,500 swine each weilghing over 25 kilograms (approximately
55 pounds); 500 horses; 10,000 sheep or lambs; 55,000 turkeys;
100,000 laying hens or broilers {(if the facility has continucus
overflow watering); 30,000 laying hens or brollers (if the facility
has a liquid manure handling system); 5,000 ducks; or 1,000 animal
unics.

£.3. Any péfsorn maintaining more than the number of animals
in a feedlet as listed im this subsgection in an area where the
potential for impairxrment of existing groundwater guality is high
from the storage of manure; such as in a karst limestone area, in
an area with sgandy solls, in a location within 2100 £i& of an open
portal cf a sinkhole or within 100 £t of wells that do nct meet the
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Watexr Well Design Standards set by WV 64 CSR 46 et seqg.; shall
submit te the commissioner a Nutrient Management 2lan within 5
vears of the effective date of these rules and shall implement the
plan within 5 years of the development of ths Nutrient Management
Plan. _

£.3.1. Numbexr of animals maintained: 300 slaughter or
feeder cattle; 200 mature dairy cattle (whether milked or drv
cows) ; 750 swine each weighing over 25 kilograms (approximately 55
pounds) ; 150 horses; 3,000 sheep or lambs; 16,500 turkeys; 30,000
laying nens or broilers (i1f the facility has continucus overflow
watering); 9,000 laying hens orxr broilers (if the facility has =z
liguid manure handling system}; 1,500 ducks; or 200 animal units,

5.4. Any perscon stcoring an amount of manure in a deiined area
generated by the number of animals specified in Sections 6.2.1. or
§.3.1. for a period of 45 days or more in a 12 menth period even if
the person dces not meet the cther criteriaz of a feedlot shall
comply with the appilicable vrovisions of gections 6.2. and 5.3,
except that this Section will not bs construed to arply to the
normal practice of pasturing animals.

§6l-6C-7. Remediaticn,

7.1. The commissicner has the authority pursuant to W.vVa Code
§z€—54L€%—5€€~ §22 12 et sec. to order persons to conduct remedial
actions when issuing an order. When issuing an order pursuant to
W.Va Code E$26—53-—=5 §22-32-10, the commissioner mayv:

7.4, encourage agreements for investigation and
cleanups 1in appropriate cases;

7.1.2. use permanent scolutions to the maximum extent
practical to correct groundwater contamination where possible;

7.1.3. not allow for dilution and dispersion of the
contaminant 1f active remedial measures are technically and
econcmically feasible; and

7.1.4. _specify which parameters will be tested in =
menitoring program in order t£o demonstrate control and containment.

§61-8C-8. Hearings, penalties, orders, and injunctive relief.

8.1, The commissicner may conduct hearings, assess civil
administrative penalties, seek injunctive relief and iszssue orders
in accordance with W.Va Code &26—S¥Iif-—gad-S520-CSM I3 822-12-10 and
§22-12-11.

8.2. When determining the assessment of penalties pursuant to
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W.Va Code £26—SM—et—segr 522-12 2t sed., the commissioner may
consider the following factors:

g.2.1. the extent of harm to the public health, the
environment, or the beneficial use of the groundwatexr;

8.2.2. the burden and fairness of reguiring a person to
bear the loss;

8.2.3. the person’s history o©of compliance that may
indicate continued noncompliance or disregard for compliance;

8§.2.4. the person’s knowledge of the zrules and
regulations that were vioclated; and

8.2.%. activities that were conducted in a negligent,
reckless or intentional manner, where negligence means a failure to
exarcise reascnaple care.
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Director, Administrative Law
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Buperviser, Corporations

(Pius all the volunteer
felp we can gst)

FROM: JUDY COOPER, DIRECTCR, ADMINISTRATIVE LAW DIVISION

DATE: June 10, 1886

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
CCMPUTER SYSZTEM. PLEASE REVIEW, PRCOOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NC CCRRECTICNS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL. BE SENT A FINAL VERSION OF

THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FCORM WITHIN TEN
(1C) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: _&C TITLE: _61 AGRICULTURE

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNPD% b0,

TITLE OF PERSON SIGNING: CEEtaﬁucérﬁz:&~hAﬂ¢&ufvﬂ

DATE : (9/2 1’/; b

FhRE A I TR AT Ak kT hhddhdrdbbdrrrd R hhhkxhddt%x

# = THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE

CORRECTICNS HAVE BEEN MARKED,

SIGNED: .

TITLE OF PERSON SIGNING:

DATE: ' R -

NOTE : IF YOU ARE NOT THE ZPERSCON WHO HANDIES THIS RULE, PLEASE

FORWARD TOQ THE CORRECT PERSON.



