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TITLE 61 SERIES 6A e

GENERAL GRCUNDWATER PROTECTION RULES FOR FERTILIZERS AND MANURES

Summary and Description of the rule

This rule establishes establishes regquirements for manure
handling in an environmentally correct manner, establishes the
duties and powers of the commissions and requires the commissioner
of agriculture to make veluntary practices mandatory when found to
be ineffective to protect groundwater from resides of fertilizer or

manure.

The rule establishes a strong educational pregram for the
application ¢of these best management practices.

Circumstances requiring this rule

This rule is required to comply with the mandates of the
Groundwater Protection Act which states that the Department of
Agriculture is the groundwater protection agency for the use and
application of fertilizers.

The use and application of fertllizers and manures may serve
as a source of groundwater contamination, so these activities are
regulated under this rule to protect groundwater in this state.




APPENDIX B T

FISCAL NOTE FCOR PROPCSED RULES
TITLE 61, SERIES 6A

GENERAL GROUNDWATER PROTECTION RULES FOR FERTILIZER AND MANURE

Type of rule: Legislative

Agency: Wwest Virginia Department of Agriculture
Compliance Division
1900 Kanawha Boulevard, E.
Charleston, West Virginia 25305

ANNUAL FISCAL YEAR

Effect of Propocsed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost H 3 $ $ $

Persconal Services 27,000 0 0 27,000 27,000
Current Expense 1,000 0 0 1,000 1,000
Repairs and Alterations 0 0 0 C 0
Equipment 0 0 0 o 0
Other 0 e 0 0 0

2. Explanation of above estimates:

The estimates are based on the assumption that an annual
inspection will be performed for each facility storing manure and
that other investigational trips for follow-up on reports of
contaminated groundwater will occur throughout the year. The
estimates alsc factor in the travel costs and facility costs for
training and education courses that should be held throughout the
state in order to comply with the mandate of the law.

One additional field position will be needed for initial
compliance with this rule.

These estimates are very rough as the Department has no
experience with enforcement of this type of program.




Page Two
General Groundwater Rules - Fertilizer/Manure

3. Objectives of these rules:

The objective of this rule is to provide for mandatory and
voluntary practices for the storage, use and application of
fertilizers and manures. The Groundwater Protection Act designated
the Department of Agriculture as the regulatory agency for the
application and use of fertilizers and required the agency to
develop practices to prevent groundwater contamination in this
area.

4. Explanation ¢f Qverall Econcmic Impact of Proposed Rule:

A. Economic Impact on State Government.

This rule increases the responsibility of the Department of

Agriculture. The impact on state government will be that an
additional program will be added to a staff that is already working
at capacity. There will be increased current expense and a

reduction of the amount of time spent on other mandated programs.

B. Economic Impact on Political Subdivisions, Specific
Industries, Specific groups of citizens.

approximate cost $ 1,500,000

The economic impact on the agricultural community and those
served by it will be high for those that need to install manure
holding facilities. It is estimated that the capitol cost to each
farm or firm installing manure holding facilities will be from
$12,000 to $100,000 with additional auxiliary eguipment costs of
$20,000 to $50,0006. The ASCS does have limited money available for
cost sharing for approximately $10,000 per facility, when
available. The number of facilities that would be needed is
estimated at 15 based (€ $100,000 each facility) on interpretation
of the data from the 1987 U.S. Agricultural Census. This number
may include farms that already have adequate facilities, and may be
inaccurate due tc¢ assumptions made to interpret the data.

C. Econecmic Impact on Citizens/Publlic at Large.

The economlic impact on citizens and the public at large will
be that costs of using manure will increase and the costs of
raising animals sold from large facilities may increase to
compensate for the increased manure holding costs,
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General Groundwater Rules ~ Fertilizer/Manure

As there 1is nc¢ evidence that fertilizers are a major, or
minor, pollutant of groundwater there can be no calculation of the
benefits to the present and future users of groundwater due to the

impact of these rules.

Date: September 15, 1992

Signature of Agency Head or Authorized Representative




DATE: September 15, 1952

TC: LEGISLATIVE RULE-MAKING REVIEW COMMITTEER R

S T

FROM: Barbara J. Smith, Director of Cempliance, WV Dept. of Agriculture

LEGISLATIVE RULE TITLE: General Groundwater Protection Rules for Fertilizers and Manures

1. Autherizing statute{s} citation 20-5M=3-C

2. a. Date filed in State Register with Notice of Hearing:

June 5, 1592

= Wnat other notice, including advertising, did you give
of the hearing?

copy rule sent to all persons on attached list: Class I

Legal ad in Charleston Daily Mail and Morgantown Dominion

Post; press release to all state newspapers

c. Date of hearing(s): July 21; 1992; Charleston, WV

July 23, 1992, Morgantown, WV

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.
dttached % ~ 7 7" No comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{(be exzact)

Septaember 15, 1992

f.  HName and phone number(s) of agency perscn(s) to contact
for additional information:

Barbvara J. Smith, 538-2226
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TITLE 61
LEGISLATIVE RULE
STATE DEPARTMENT OF AGRICULTURE

SERIES 6A
GENERAL GROUNDWATER PROTECTION RULES FOR FERTILIZER AND MANURES

§61-6A~1. General.

1.1, Scope - The rules establish practices to prevent or
minimize the entry of nutrients from fertilizers and manures into
groundwater while maintaining and impreving the soil and plant
resources of this state.

1.2. Authority - Code of West Virginia 20-5M-5-c.

1.3. Filing Date -

1.4, Effective Date -

1.5. This is a new legislative rule.

§61-6A-2. Incorporation by Reference.

2.1. The following documents are adopted in their entirety:

2.1l.a. Generic State Management Plan for Pesticides and
Fertilizers in Groundwater, (latest version) WV61CSR 22 et seq.

2.1.b. Primary and Secondary Containment of Fertilizers
WV 61 CSR 6B et seq. (rule is proposed and not effective).

2.1l.c. Water Well Design Standards WV 64 CSR 46 et seq.
(effective 6-8-84).

2.1.d. 8Scil Conservation Service Field Office Technical
Guide as supplemented by the West Virginia Scill Conservation
Committee (access number PB85-2444661AS) (current version at
effective date of this rule).

2.l.e., Best Management Practices for Fertilizers and
Manures WV 61 CSR 22B et seqg. (zule is proposed and not effective).

€61~6A-3. Definitions.




3.1. "Animal unit" means a unit of measurement calculated by
adding the following numbers: the number of slaughter and feeder
cattle multiplied by 1.0, plus the number of mature dairy cattle
multiplied by 1.4, plus the number of swine weighing over 25
kilograms {approximately 55 pounds) multiplied by 0.4, plus the
number of sheep multiplied by 0.1, plus the number of horses
multiplied by 2.0. _ .

3.2. "Best Management Practices" means activities, procedures
and practices to prevent or remedy the introduction of fertilizer
or manure residues Into groundwater to the extent technically
feasible and economically practical. 3Best Management Practices are
designed to maintain the health and long-term productivity of the
soil, water and related plant and animal resources and to minimize
the threat of soil, waste and nutrient contamination to the waters
cf the state. :

2.3, "Commissiconer" means the commissioner of agriculture of
the state of West Virginia or his or her duly authorized agent.

3.4, "Department" means the West Virginia Department of
Agriculture. :

3.5. "Feedlot" means a lot ¢or facility (other than an aguatic
animal production facility) where the following conditions are met:
1.) animals (other than aguatic¢ animals) have been are, or will be
stabled or confined and fed or maintained for a total of 45 days or
more in any 12 meonth periecd, and 2.) crops, vegetation forage
growth, or post-harvest residues are not sustained in the normal
groewing season over any pertion of the lot or facility. Two or
mere animal feeding operations under common ownership are
considered, for the purposes of these rules, to be a single feedlot
if they adjoin each other or if they use a common area or system
for the dispecsal of wastes.

3.56. "Fertilizer" means any substance containing one cor more
recognized plant nutrients which is used for 1lts plant nutrient
content and which is designed for use or claimed to have value in
promoting plant growth. The term fertilizer does not include
agricultural liming materials, wood ashes, gypsum, unmanipulated
animal or vegetable manures and other products exempted by
regulation of the commissioner.

3.7. "Manure" means any substance composed 0of excreta of
animals, other than man, and may include bedding or other materials
normally asscciated with the substance as well as water assoclated
with or added to the substance.

3.8, "Non-~point source'" means a diffuse source of substances
that "have the potential to impair the beneficial uses of
groundwater resulting from activities over a relatively large area,
the effects of which must normally be addressed or controlled by a
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management or conservation practice.

3.9. "Point source" means a source of substances that have
the potential to impair the beneficial uses o©f groundwater
resulting from an activity over a small area and generally is
limited to mixing, loading and storage sites or feedlots. A source
is not considered a point source until a discharge of substances
occurs.

3.10. "Water quality standards" means the standards of purity
and guality promulgated by the State Water Resources Board (WV 46
CSR Series 12, (this rule is filed but is not vet effective)).

§61-6A-4. Program and Policy Statements.

4.1. The commissioner finds that current knowledge of the
chemical balance and leaching of chemicals found in fertilizers and
manures in solils and groundwaters of this state is not sufficient
to allow for the development of mandatory use and application
practices that will effectively protect the groundwaters of this
state. The practices adopted by reference in this rule are current
good conservaticn practices that the commissioner believes will be
helpful in the protection of the groundwaters c¢f this state.

4.2, The commissiocner will encourage the education of all
users of fertilizers and manures so that they have the knowledge
and technical means to respond independently and voluntarily in
addressing environmental concerns. The commissioner will encourage
the development of training and educational programs for perscns
who make recommendations for the applicaticon rates for fertilizers
and manures and for those persons who apply fertilizers and
manures.

4.3. The commissioner will support the development of
financial incentives for the implementation of best management
practices and will instruct potential users of these incentives of
the availability of the programs.

4.4, The commissioner reserves the right to develop mandatory
best management practices by rule, in accordance with the
provisions of Chapter 29A, Article 1 of this code, £for the
application and use of fertilizers or manures when wvalid
groundwater data indicates that chemicals from fertilizers or
manures are contaminating the groundwaters and when scientiflic
knowledge develcops to indicate that the mandatory best management
practices will be effective in the protection of groundwater.

4.5. The commissioner will take action to promulgate rules to
make some or all cf the voluntary best management practices
mandatory in a portion or all of the state when the monitoring
program indicates that the chemical concentrations of residues from
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fertilizers cor manures in groundwater are increasing or other valid
data shows that contamination exceeding the water gquality standards
have occurred. A change in technology or methodology that lowers
the detection limits and thus changes the amount of pollutant
detected will not be interpreted as showing an increase in chemical
concentration o©of a particular residue. The commissioner will
utilize data averaged from at least four samples over a one year
period to determine if the water gquality standards have been
exceeded or there i3 a trend of increasing concentrations of the
chemical residue from fertilizers or manures.

4.6, The commissioner will review the voluntary and mandatory
programs every 5 vyears to determine the effectiveness of the
programs and will effect change in the pregrams if the veoluntary
and/or mandatory programs are not effective or if the current best
avallable technology needs to be incorporated intoc these programs.

4.7, Activities conducted in this state, if consistent with
the voluntary or mandatcry practices outlined in this rule, shall
be entitled to a rebuttakle presumption that the activity is
reasonable and does not constitute a hazard to groundwater. If
such activity is conducted in conformity with federal and state
laws and regulations, it is presumed to be an activity that does
not adversely affect the public health and safety. However, a
person who alters groundwater quality or character as a result of
such activities regulated by the commissioner shall be liable if
the alteration was negligent, reckless or intentional.

§61-6A-5. Powers and duties of commissioner.
5.1. The commissiocner has the power and autherity to:

5.1.a. enter and inspect, during reasonable hours, any
location where fertilizers cr manures are manufactured,
distributed, transported, stored or used, and where records
relating to the storage, manufacture, distribution, shipment,
labeling or use ¢f fertilizers or manures are kept;

5.1.b. coordinate the sampling and inspection program
with all other groundwater regulatory agencies within the framework
of the Department of Environmental Pretection, Division ¢f Natural
Rescurces state groundwater management strategy and their rules
relating to monitoring and analysis of groundwater;

B.1l.c. utilize the Department of Environmental
Protection, Division of Natural Resources data management system
for data on groundwater;

5.1.4. conduct a study to determine the cause of
contamination, assess remediation options for the situation, and
notify the groundwater user{s) or owner(s), if known to the




commissioner, of the situation whenever contamination is predicted
or is Xnown to be occurring due to the residues of fertilizers or
manures;

5.1l.e. share data with other federal and state agencies
for their evaluation and further investigation;

5.1.£. promote the protection of groundwater from
fertilizers or manures through public education programs;

5.1.9. encourage, participate in, conduct or cause to be
conducted studies on the environmental impact ©0f the use of
fertilizers and manures on the groundwaters of this state, as well
as ecolegically and econcmically sound fertilizer and manure use
and application practices;

5.1.h. take action in the shortest reasonable time to
revise this rule when these voluntary best management practices are
found to be inadequate to protect the groundwaters in this state
from contamination with residues from fertilizers or manures that
affect the present and future beneficial use of the groundwaters of
this state, whenever that data is found to be valid and relevant to
the conditions found in this state;

5.1.1i. collect and expend moneys under the terms of this
rule as provided by WV Code §20-5M-1 et seq.:

5.1.7. cooperate and enter into agreements with
governmental agencies of this state or other states, agencies of
the federal government and Zoreign governments, and private
associations in order to carry out the purpose and provisions of

this rule;

5.1.k. make reports and recommendations to the
Groundwater Ccordinating Committee or to the legislature as needed
to further the protection of groundwaters in this state;

5.1.1. maintaln a testing laboratory or contract with
other laboratories for testing;

5.1.m. cocnduct hearings as provided by this rule;

5.1.n., assess civil penalties, negotiate agreements and
refer violations to a court of competent jurisdiction;

5.1.0, obtain court orders directing any person refusing
to submit to inspection, sampling or auditing to submit;

5.1.p. issue orders reguiring compliance with these
rules; and -

5.1.q. promulgate additional rules as necessary to
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protect groundwater within statutory mandates that may include, but
not limited to, permitting, licensing and certification, facility
design, operational management, closure, remediation and monitoring
of water quality. -

§61-6A-6. Protection of groundwater from point sources.

6.1. Any person storing fluid bulX fertilizers in undivided
guantities in excess of five thousand (5,000) U.S. gallons or dry
bulk fertilizers in undivided gquantities exceeding 25 tons shall
comply with the rules for Primery and Secondary Containment of
Fertilizers (WV 61 CSR 6B) in addition to these rules. For
purposes o¢of this rule, the term "undivided" indicates the total
amount of preduct stored at the facility which may be divided into
several storage containers.

6.2. Any perscn maintaining more than the number of animals
in a feedlot as listed in this paragraph shall obtain a Nutrient
Management Plan within 2 years of the effective date of these rules
and shall implement the plan within 3 years of the development of
the Nutrient Management Plan. The Nutrient Management Plan is
specified in the Nutrient Management Standard Practice #5390 of the
Soil Conservation Service Fleld QOffice Technical Guide.

6§.2.a, Number of animals maintained: 1,000 slaughter or
feeder cattle; 700 mature dairy cattle (whether milked or dry
cows); 2,500 swine each weighing over 25 kileograms (approximately
55 pounds); 500 horses; 10,000 sheep or lambs; 55,000 turkeys;
100,000 laying hens or broilers (if the facility has continucus
overflow watering); 30,000 laying hens or broilers (if the facility
has a liquid manure handling system); 5,000 ducks; or 1,000 animal
units,

6.3, Any person maintaining more than the animals in a
feedlct as listed in this paragraph in an area where the potential
for impairment of existing groundwater quality i1s high from the
stcocrage of manure; such as in a kKarst limestone area, 1n an area
with sandy soils, in an location near sinkholes or near wells that
do not meet the Water Well Design Standards set by WV 64 CSR 46 et
seq.; shall obtain a Nutrient Management Plan within 5 yvears of the
effective date of these rules and shall implement the plan within
5 years of the development of the Nutrient Management Plan.

6.3.a. Number of animals maintained: 2300 slaughter or
feeder cattle; 200 mature dairy cattle (whether milked or dry
cows); 750 swine each weighing over 25 kilograms (approximately 55
pounds); 130 horses; 3,000 sheep or lambs; 16,500 turkeys; 30,000
layving hens or broilers (if the facility has continuous overflow
watering); 9,000 laying hens or broilers (if the facility has a
liquid manure handling system); 1,500 ducks; or 300 animal units.




6.4. Any person storing an amount of manure in a defined area
generated by the number of animals specified in Sections 6.2.a. or
6.2.b. for a period of 45 days or more in a 12 month pericd even if
the person does not meet the other criteria of a feedlect shall
comply with the applicable provisions of sections 6.2. and 6.3,
except that this Section will not be construed to apply to the
normal practice ¢f pasturing animals.

§61-6A-7. Hearings.

7.1. The commissicner will cffer a person an opportunity for
an informal hearing prior to issuing an order in all cases, except
where the protecticn of the public health requires immediate action
to protect groundwaters in this state.

§61-6A~8. Cilvil and criminal penalties.

8.1. The commissioner may assess ¢ivil and criminal penalties
only to vicolations of the mandatory practices or actions that were
performed in a grossly negligent, reckless or intenticnal manner.

8.2. When determining the assessment of civil or criminal
penalties, the commissioner shall consider the following factors in
determining the unreasonableness of any harm referred to in this
rule which shall include, but need not be limited to:

8.2.a. the extent of harm to the public health, the
environment, or the beneficial use of the groundwater;

8.2.b, the burden and fairness of requiring a person to
bear the loss;

8.2.c. the causing of harm in the conduct of reascnable
activities utilizing practices conducted in conformity with federal
and state laws and regulatilons;

g.2.d. the person's history of compliance that may
indicate continued noncompliance or disregard for compliance;

8.2.e. the person's knowledge of the rules and
regulaticns that were violated; and

8.2.f. activities that were conducted in a negligent,
reckless or intentional manner, where negligence means a failure to
exercise reascnable care.

§61~6A-9. Remediation.

9.1. The commissioner has the authority to order persons to
conduct remedial actions when issuing an order. The commissioner
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will;
9.1.a. encourage agreements for investigation and
cleanups in appropriate cases;

5.1.b. use permanent solutions to the maximum extent
practical to correct groundwater contamination where possible;

g.1.¢c. not allow fer diluticon and dispersion of the
contaminant if active remedial measures are technically and
econcmically feasible; and

9.1.d. specify which parameters will be tested in a
monitoring program in order to demonstrate contreol and ¢ontainment.




Barkara Smith

Compliance Division WVDA
1900 Xanawha Blvd.
East Charleston, WV 25305 July 29, 199z

The West Virginia Poultry Assoclation is writing to relay
concerns over the state's regulations of General Groundwater
Protection Rules for Fertilizer and Manures and the potential
effects on the peoultry and related agricultural industries.
We feel these regulations are very unfair to the poultrymen.

The poultry industry is a major econcmic resource which con-
tributes millions to the economy. The conseguences of these
regulations down the road will eventually be unfair to all
concerned as rules, regulations and fees will adversely affect
the business climate in West Virginia.

In formulating regulations which will govern the future growth
of the poultry and related agricultural industries, the West
Virginia Poultry Association urges state officials to consider
only theose regulaticns which are reascnable and falr tc all
parties which zllow for orderly expansion of the poultry indus-
try, and display a prudent bhalance between environmental concerns
and practical economic reality.

Some of the items in the regulations that need toc be recon-
sidered: a definition of manure, Animal units as compared with
ASCS & SBCS standards, definition of a 25 vear flcod, Composting
manure, layers, broilers, and breeders z2ll in on category -
pullets were cmitted.

We regquest that you reconsider the regulaticons and consult
poultrymen, poultry asscciation, WV University personnel, and
other agricultural personnel for the needed input o set up
reasonable standards £or all concerned.

As we are adamnatly opposed to these regulations, we hopre you

will rewrite the regulations in a way that is less detrimental
to the poultrv and related agrlcultural industries and the

econom? ln West vlrglnla.
%M
=

Grover M. See, Executive Secretary

CC: .Commissioner of Agriculiure Cleve Renedict
House of Delegate Harold K. Michael
Robert L. Williams

P.O. Box 612 e Moorefieid, WV 26836 « 304 538-2725



West Virginia Department of Agriculture July 24, 1992
Attn: Barbara Smith, Director

Compliance Division

1900 Kanawha Blvd., East

Charleston, WY 2353C5

Dear Ms. Smith,

Emclosed please find written comments relating to the
proposed legislative rule Title &1, Series &A General
Groundwater Protection Rules For Fertilizer and Manure. As
currently written, the proposed rule is vague, confusing,
non-effective, and obviously not fully intent upon its
cbjective of maintenance or improvemenits to existing
groundwater gquality. In some ways I can understand the
Departments apprehension to reguire mandatory BMP's in
regards to land application of animal waste and reguired
storage structures. On the other hand, by the authority
given you with the recent mandate of the Groundwater
Protection Act, you have been assigned the lead position in
regulating the use and application of fertilizers and animal
wastes. Branted, it is mnot politically popular to enforce
agricultural rules in a state where most farmers are pretty
much unregulated in their day to day coperaticns. However, [t
may De even less paopular for the Department to endure the
public criticism which will develop as more instances of
ground and surface water contamination are detected and
documented.

In the Eastern Panhandle, the counties of Grant, Hardy,
and Pendleton are currently the leading producers of poultry
in our state. It is big business herej; again, unregulated
develcopment from the site selection processes which, being
exempt from sediment and erosion control practices, often
lead to tons of sediment deposition into state waters, down
to the unrequlated waste utilization measures which are left
to the imagination and discretion of the grower. Now we are
loogking at a two—fold expansion effort by the poultry
business here. It's mno wonder; conditions became such in
Virginia, Maryland, and Delaware that these companies
responsible for this corruption realize that, Hey! Let's
move into that user friendly place where our proafits can
thrive, the environment can go to Hell, arnd we are
unregulated.

Its time in this state for state and county government tc
take lezadership in sensible environmental protection imstead
of bowing *to corporate interests as in the case of the
current poultry expansion. Specifically, the majority of
poultry growers with adequate land and management abilities
would not be handicapped by such mandatory action as
following the required Management Plan and its required
BMP's.




Specific concerns:

*In the summary preceding the rule, it is indicated that
"the rule establishes a sirong educational program". How?

*#In the section 61-46A-4, Protection of groundwater from
point sodrces, a Nutrignt Management Plan is referred to.
Who is responsible for writing this plan? What agency is
responsible for determining that the operator is in
compliance with the plan? What agency will enforce non-—
compliance with the plan?

*¥In Item &.2a of the above mentioned section, are these
animal numbers considered asgs amnual rnumbers maintained or
one time capacity as in the case of broilers. Example: one
cycle in standard broiler house may be 25,000 birds (250
Animal Units) but the yearly animal waste producticon from
this house may be from 175,000 (1730 AU). Depending upon
interpretation, this could have significant impact on
producers requiring management plans.

In some way, management plan requirements should center
on tormmage of animal waste generated from an operation and
the producers ability {or inability) to provide adequate
land surface gr other means of safely utilizing this waste
for the dual purpese of enhancing crop productian while
maintaining surface and groundwater guality.

*The terms ‘continuous overflow watering' and ‘liguid
manure handling system' used in 6.2.a. are not applicable to
currant commercial poultry production systems inm the State.

This gives the appearance of copving froem another
document rather than a good working knowledge of the
industry.

*When manure is applied at a rate neot to exceed 125% of
the nitrogen reguirement of the crop as is indicated in
7.3.T; this may reduce some threat of nitrate leaching
{(providing those producers using high poultry litter rates
are accountable for residual soil nitrate testing)j; however,
in the case of most poultry litter, vou have compounded the
praoblem of surface water contamination by overapplication of
the other principal nutrients, primarily phosphorus.




As poarly written and ineffective as this ruling is
currently, it would probably be in the best interest of the
Department to scrap it and start over. If the ruling must be
inaffective in dealing with protecting ground water, it
would behoove all concerned if at least it was shorter to

read.

Sincerely,

Kenneth A.
Rt. 1, Box 121
Arthur, WY Z24éB1s6




SIERRA CLUB

West Vireinta CrarTer

P Q. Box 4142
Morgantown, WV 26504

July 23, 19892

Barbara Smith

Compliance Divislicn

West Virginia Dept. of Agriculture

1200 Kanawha Blvd., East

Chariestcon, WV 253053 .- -

Dear Ms. Smith:

I am submitting the feollowing comments regarding the
proposed groundwater regulaticns on behalf of the West Virginia
Chapter of the Sierra Club. . We have long advocated strong
groundwater protection Ilegislaticn for West Virginia and are
strong supporters of West Virginia's Groundwater Protection Act
of 1991. Thus 1t 1is dissappointing to see suck weak and
ineffective rules being promulgated to enforce +the Act. We
believe that these propesed regulaticns viclate the intent of the
Legislature in passing the Groundwater Protection Act.

The Act states "it is the public policy of the state of West
Virginia to maintain and protect the state's groundwater so as to
support the present and future beneficial uses and further +o
maintain and protect groundwater at existing gquality where the
existing quality i1s better than that required tc maintain and

protect the present and future beneficizl uses." It further
states '"Pollution o¢f groundwater shall not be considered a
beneficial use.” The Legislature intended that the regulations

provosed under the Act 'provide for the establishment of
groundwater prctecticn programs consistent with this Article;"
and "provide for such enforcement and compliance mechanisms as
wlill assure the implementation of +he state's groundwater
management program.' I cannct believe that these proposed
regulations will even come close to fulfilling the intent of the
law.

‘I wish to first cite several major gaps which exist in
groundwater regulaticons currently being developed that are
relevant to these regs. Specific comments on the weaknesses of
the proposed regs and suggestions for their amendment will
follow.

1. The 1issue of land application ¢f wvarious sludges, soil
amendments, £ly ash, andéd other solid wastes being applied as
beneficial uses has not been addressed, in spite c¢f fregquent
requests to do so. While many of these materials are actually
solid wastes that are being disposed of on land, thelr organic
matter or mineral nutrient content allows them to be exempted
from solid waste regs under the beneficial use provisions.

Altheugh we do not wish te impede the applicaticn of those

*Not blind opposition to progress, bur opposition to biind progress.”’




materials that: truly do present benefit to the land, many of
these substances produce & leachate that may ke high in heavy
metals, toxic organic compounds, or strongly alkaline ar acid
forming constituents. The definition of fertilizers and manures
must be exXpanded to include these so-called beneficial materials
into a regqulatory program in order +to assure that these
beneficial uses are in fact beneficial and not just a convenient
way for industry to avoid solid waste regulations.

2. Underground sterage tanks for fuels used on farms were not
Iincluded in requlations proposed by DNR to regulate groundwater
impacts from these tanks because "Dept. of Ag will handle those'
cr s0 envirommentalists were told. wWhile the vwvolume of these
tanks 1s generally smaller than for many commercilal facilities,
their potential to contaminate groundwater i1s still very
significant. An enforceable maintenance and monitoring program
is needed. -

3. These regs do not contain adequate remediation recuirements if
ceontamination should cccur. Furthermore, nc mention is made of
how victims of polluticn are to be compensated. As such, there
is very 1little enforcement incentive to encourage voluntary
compliance with _ these regs. Obvicusly, pravention is
considerably cheaper than remediation, unless the cost of
remediaticn 1s borne only by dJdownstream users and not the
pclluter. Without the '"stick" of remediation and cleanup ccsts,
there is no incentive to fcllow the carrot of prevention by
complying with these regs. Thus the Dept. is left with an
enforcement nightmare.

4. These regs also lack any mention <¢f a monitoring program.
Without even a semblance of a monitoring program, the regs are
totally unenforceable. = Section 5 Paragraph (d) of the act
clearly states that agencies shall develop practices to prevent
groundwater <contamination and states specifically that such
practices shall include "remediation and monitoring”.

Areas discussed in these regs which must be amended include:

5. Enforcement. Regulatory actions by +the Commissioner are
discretionary. The regs should be amended to make regulatory
action by the Commissioner mandatory when pellution is cccurring.
Citizens must have some assurance that their groundwater will he
protected and that action to stop pollution will be forthcoming.
A regulatory agency should not have the discretion to knowingly
ignore pollution which viclates West Virginia's groundwater
protection law. Other states, such as Wisconsin, have adopted
regulations which require regulatory agencies to evaluate, among
ather regulatory responses, "the practicality of stopping the
further release”™ o¢f a pollutant that exceeds groundwater
standards, and "the risks and benefits of continued operation of
a facility, practice, or activity." Unless these enforcement
options are spelled cut and made mandatory when pelluticn is
cccurring, the enforcement program simply is not credible.
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6. Definitions of regulated facilities. Series 12-~T defines
"non-bulk permanent operational areas® as those exceeding 300
gallons liquid, 3000 pourds dry welght, or 15300 pounds active
ingredient handled aver thirty days. Areas smaller than these
are not regulated. Series 63A defines feedlots te be regulated as
those with more than 1000 animal units (500 in vulnerable areas).
Facilities handling much smaller volumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to greoundwater, vet these regs do noct provide for any
mandatory enforcement activities for these facilities. As such,
these regs clearly £fall in their legislatively-mandated purpose
of "providing such enforcement and compliance mechanisms as will
assure the implementation o¢f the state's groundwater management

program".

7. Timetakle for implementaticn. Various timetables are proposed
for mandatory portions <f these regs, ranging from three years
for Dbulk pesticide storage Zfacilities, up to ten vears for
feedlots. I believe that these timetables are simply too long to
provide any incentive for a credible groundwater protectlon
program. Our experience has shown that, 1f given three years to
implement a rule, nothing will be done for two and a2 half years.
If givern ten vyears, ncthing will get done for nine and a half
vears. Is. __there any credible Justificaticn for delaying
implementation of these rules more than two years?

8. Findings. Many of the policy statements not only contradict
those of the Act, but are contradicted internally within the regs
as well. For example, in Series 6A and in 12-G, paragraph 4.1,
the Commissioner finds that current kneowledge is not sufficient
to develop mandatory practices <that will effectively protect
groundwater. Yet in the next paragraph, 4.2, he believes
voluntary practices will be effective 1n protecting groundwater.
How can wveoluntary practices be effective, while mandatory ones
won't? :

9. Making voluntary regs mandatory. Paragrahs 4.4 and 4.5 of
series 6A and 12-G reserves the right of the Commissioner to
make mandatory wvarious practices when monitoring data indicate
that pollution has coccurred. This provision is directly contrary
to the provisicns cof the law and to the principle of prevention.
After contamination has occurred, it is teco late to prevent it
through mandatory rules. The Legislature mandated a policy to
protect and maintain existing groundwater gquality "unless it is
established that {1} the measures necessary to preserve existing
quality are not technically £feasible or economically practical
and (2) a change in groundwater guality is justified based upon
economic or societal okjectives." If the mandatory provisions
are technically fezasible after contaminaticn has occurred, they
are also feasible before. If the provisions are made mandatory
after contamination has occurred, then the contamination clearly
is not justified based on economic or societal c¢bjectives,
otherwise mandatory provislons would noct he needed. wWhile I
recognize the wvalue of a phased in regulatory program, the




(e e

procedures identified in this section are clearly inconsistent
with the intent of the Act as well as the processes spelled out
in the Act.

10. Penalties. This section needs to spell out specific
penalties fcr specific acts, or alternatively, indicate the
liability incurred for contaminating groundwater. Paragraph 9.1
in particular clearly limits the Commissioner's ability to assess
penalties and, furthermore, places a substantial burden of proof
onn him to show that vioclatlions were "grossly negligent, reckless
or intentional'. This is directly contrary to the need, which I
have expressed above, £for nondiscresticnary enforcement actions
for vioclations. The language throughout this section seems to
imply that just about any excuse will relieve a pelluter of any
liabilities for penalties.

In conclusion, we urge the Dept. of Agriculture to revise
and strengthen these regs to address our concerns and te bring
them into compliance with the Groundwater Protection Act. We
cannct support these regs as currently drafted Dbecause they
undermine both the intent and the letter of the law. We
anticipate submitting additicnal comments regarding specific
language before the close of public comment. Thank you for the
opportunity to present our views.

Sincerely,

JyJames Kotecon, Chair
west Virginia Chapter of the Sierra Club

acs _
Chuck Chambers, Speaker, WV House of Delegates
Dr. Ell McCoy, Chief, Water Resources Secticn
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Tarnesses Val @y ALInGniy POst Qrice 2a¥ 1010, Muscle Shoa's, Alabama 35630

July 10, 19s2 .

¥Ms. Barbara Smith

Director, Compliance Divisicn

West Virginla Department of Agriculture
1300 Kanawha Bculevard, East
Charleston, West Virginia 25305

Dear BRarbara:

Thank you for allowing me to review the proposed rules Gensral
Groundwater Protection Rules for Fertilizer and Manures (61-63) and
Primary and Secondary Containment of Fertilizers (51-6B). Comments
for 61-6n are a§ follows:

(1} TImpressed that at least at this stage they are voluntary.

(2) . In section 6.2 it seems very lenient to allow 5 + 5 years for
final implementation of a Nutrient Management Flan.

(3) The allowable linits of animal units in sections 6.2.a. and
5.3.a appear very high.

(4) ALl conditions in sections 6.4 ~ 6.11 and 7.1 - 7.3 obviously
have been well researched and seem reascnable and attainable.

In general, the 61-%A document shows the result of thoroucgh
investigation and careful preparation. It should be submitted to the
AAPFCO subcommittee charged with developing a medel Nutrientg
Management Plan.

Turning our attention to document 61-5B I also have a few comments to
offer, '

(1> o©n page 2 of Appendix B under 4.c¢. it is stated that
containment will increase the cost of fertilizer by $10-320
per ton. This seems very high and I am curious how these
numbers were obtained.
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Ms. Barbara Smith
Page 2
June 9, 1992

{2) Thank you for the recommendatlon in sectiocn 2.1, but you may
also want to add "Designing Facilities for Pesticide and
Fertilizer Containment”™ by Midwest Plan Service, 122 Davidson
Hall, Towa State Unilversity, Ames, Iowa 580011-3080., This is a
116 page bulletin that gives a lot of engineering details.

(3) oOther than adding some special sections and placing the
retained sections in a different order you follcowed ithe ARPFCO

model rules rather faithfully.
I belleve you have done an excellent job of drafting the contalnment
rules. Hopefully ycur public hearings scheduled for next week will go
smoothly and the proposed rules will be ready for adeption.

If I can be of further assistance do not hesitate to call on nre.

Sincerely,

ESRNE S

Frank J. Johns !
Proiects Manager
Field Programs Department
National Fertilizer and
Environmental Research Center




SHADY GROVYE FARM

MR. & MRS. JAMES L. LOUTHAN
P.0O, Box 142
Rippon, W. Va. 25441

~~ Home of Gevilord Hafﬁé?n?:“f“‘:'i—;': -

(304) 725.5388
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Ma. Larnbara Snidh

4. Va. ﬂ@?}f. a:f f"fg,.
(ompliance Divialon

(600 Kenaunhea Elvd,
(Charleston, W Va. 25305

Dear Madan,

Thanta o Luthen B, Smith Yest Virginia Zxiencion Senvice, [ huve been
Zorwarded a copy of the Weat Vinginia Groundunien Prodection Fct. Title
6{, Sernics 6 A and 6 8,

Lo this Jaw on a proposed law? If proposed uho is backing it and ubo is
bucking 4272 I an fanilian wizh Zhe (lecn [faten Act, 2o [ know vhere 42
Les coming ;f/wm.

I am quite disappoinied that no hearings were schediled fere in the
fasitern Fonrandle whene we have more animal and crop cgriculiuce. [

am much more distayed rat due o the Karet limitations tha? hearing('
were noi held here in the fasiern Fantandle,

Sincenedy,

James Lo Louthan:




WEST RUN WATERSHED IMPROVEMENT DISTRICT" LA
o dave U 301882 i
A Sub-District of _ 1L §?3J”
fipht w4

Monongahela Soil Conservation District
201 Scott Avenue - Vista Del Rio - Morgantown, West Virginia 28505 - Phone (304)- 255008

July 28, 1982

Director, Campliance Division

West Virginia Department of Agriculuture

150¢ Kanawha Boulevard, East RE: Title 61, Series 6A
Charleston, WV 23305 General Groundwater Rules

Dear Ms. Smith:

This comment regarding the proposed General Rules on Groundwater
Protecticn for Fertilizer and Manure is being made on behalf of the West
Rm Watershed Improvement District, a subdistrict of The Monongahela Soil
Conservation District. We represent a murber of. farmers and cther land
users in a sulwxban area north of Morgantown.

Upon examination of the rules pmposed by the Comissicners office, we
believe there is some :.ncon513tency in the rules, which should be examined
and hopefully reconsidered.

Rule 7.1.c. which is designed to protect the groundwatser from
non~permit scurce pollution forbids the application of nitregen containing
marmures or fertilizers to sliope having an average slope greater than
twenty percent. This figure seems to be arbitrary when past practices of
the United State Department of Agriculture have permitted tillage of soils
for dorn producticn and application of fertilizers on meadow lards having
a soil capability classifications of Class IV. This class includes slopes
o to twenty-five percent slope. It is our belief that many farmers are
applying manures with nitrogen (or at least some urea or related campound
of nitrogen) and fertilizers teo Class IV land with no 111 effects.

The SCS in Monongalia County has conducted demconstration projects with
liming and fertilization of Class VI slopes. The reports of these tests
conducted by Bernile Yednock were made avalable some years ago.

The use of nitrogen fertilizer as topcover on Class VI land may be
controllied by certain management practices to reduce discharges into
streams by including appropriate buffers. It would be only reascnable to
axpress limits consistent with Class IV land use capability.

Furthermore, we find it significant that sewage sludge is exempted
from these applicaticn rules at a time limitaticns are placed on animal
manures. Sewage sludge applications are not autcmatically harmless,
especially if the sludges have not been carefully tested.

Respectfully submitted,

Copy te Cleve Benedict Board cf Trustees, West Rm
Commissicner of Agriculture Watershed IITPIUVEITEI'I’C District

Ac_;'rlcu_lture Corml

COMNSERVATION . DEVELOPMENT - SELF-GOVERNMENT




Barbara Smith

Compliance Divisicon

West Virginia Department of Agriculture
1900 Kanawha Blvd., East

Charleston, West Virginia 25305

Dear Ms. Smith,

We would like to submit the following comments regarding the

propesed rules affecting groundwater protection from fertilizers
and pesticldes assoclated with the Groundwater Protecticn Act.

Comments concerning TITLE 61, SERIES &A

i.

Summary and Description: As written, this appears to suggest
that ineffective voluntary practices will be made mandatory.

61l-6A-4.6: Recommend that a standard protocel be established
with respect to freguency of sample collection (i.e.,
guarterly) over the one year periocd used to evaluate when
water guality standards have besn exceeded.

61-6A=-6.3: Need to be more specific in defining what is meant
by & "karst limestcne area", "sandy soils", and "a locatioen
near ‘sinkholes cor wells" to identify when Nutrient Management

Plans are reguired.

The secticn should specify whe is to develop and/or certify
the nutrient management plan {(i.e., Soil Conservation Service,
Department o©f Environmental Protection, Department of
Agriculture) and identify the required components of the plan.

6l-6A~7.1.C: Restriction of manure and fertilizer
applications con land with an average slope greater than 20%
will eliminate nutrient applications on 20 to 30% of crop and
pastureland in West Virginia. - In additicn, it could have
significant adverse impacts on reclamation of disturbed land
including construction sites and mnined land, which is
essential to stabilize these areas and prevent serious
erosicn. We suggest that allowances be made for

reclamation/revegetation programs and that development of
nutrient management plans utilizing best management practices
such as buffer strips be considered as an optional control
measure on steeper creop and pastureland. g i;/

%ow goe”
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Barbara Smith
July 29, 1892

Page Two
5. 61-6A~7.1.e: Need to define what is implied by "imminent
danger'. Dces this refer tc timing of application or

location? Some of the mest productive farmland cccurs in
river wvallevs which are subject tc periedic floecding;
however, this likely would have little 2ffect on grcundwater
guality.

61-6A-7.1.Ff: Recommend an increase in the separation distance
for application of manure in an area that drains directly into
a sinkhole. These areas present the greatest opportunity for
groundwater contamination and should be protected from direct
inflow of water from recently fertilized or manured fields.
The separaticn distance should be at least as great as that
for a wellhead (i.e. 50 feet), with similar recommendatiocons
for malntenance of .a vegetative buffer zone.

61~6A~7.2: Need o define what is meant by "coarse textured
scllf, It may be more useful tc recommend use of cover crops
on all land which receives fall applications of fertilizers
contalning nitrogen.

61-6A-7.3.E: Need to define what is meant by "demonstrated
need of the crop". In addition, if nutrient application rates
are based on crop regquirements then application rates in
excess cof 100% sheculd not be recommended. In general, when
manure application rates are determined, allowances are made
for nutrient release rates which provide that margin of error.

Thank you for the oppeortunity to comment on these regulations.

I hope ocur name will be included among those sclicited for comment
in the future. A more timely distributicn of proposed regulations
would alsc be helpful for all of us at the College of Agriculture
and TForestry.

cCe

Sincerely,

obert H. Maxwe;;?£:2?2§7

Dean and Director

B.S. BRaker
A.L. Barr
M. McFarland




The Allegheny Development Corp., Inc. ;
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1225 PINEVIEW DRIVE July 28, 1952
'
MORGANTOWN, WEST VIRGINIA 26505

West Virginia Department of Agricailture
Attn: Ms.. Barbara Smith

1200 Kanawha Bculevard, East
Charieston, WV 25303

Madam/Gentlemen:

Tt has coame to cur attention that you are addressing the issue of
fertilizer, manure and sewage sludge for culitvated fields, etec.

We have read and are in pessession of a copy of Appendix B which is
entitled Fhysical Note for Proposed Rules, Title 61, Series 6A. Perhaps,
vour rule-making writers do not fully understand the m:pllcation and true
reality of this enactment as it will affect many steep slopes in West
Virginia which is unlike the Midwest where you have flat lands. Many of
cur farming fields in West Virginia have severe slopes!

It would appear from this proposed doament that your rules are more
lenient for the spreading and arvlicaticn of sewage sludge than
fertilizer. This we believe, tc be cut of sink with good farming and
agriculture practices in the mountain state of West Virginia. Whe
determines the analysis, corpositicon and end result of applied sludge?
Urban or cat of state sludge should not take precedence over fertilizer.

Our company owns several farms in Preston County, West Vz_rg:mia and we
would respectfiilly request that you consider this letter as cpposing your
stringent rules which will have an adverse effect on good farming
practices. We believe both suppliers and farmers will find these "regs"
problematic and very costly in temms of total corpliance. We would
further solicit an explanation as to the reason for having meore stringent
rules enacted in this state than what is required by the Federal
Goverrment.

Grantad, we are all interested in the prevention of ground water
contamination. However, lets not get the cart before the horse in failing
to address the real issue of the actual and true scrce and cause of
contamination.

A response to this letter is hereby requested and also anticipated.

RBY/eks

Copy to:
Charles B. Felton, Serator
Cleve Benedict, Commissicner




Mr. & Mrs, Aol T. Lingay, Jy,
{304} 3058434

LINGER FARMS INC,
P, Q, Box 14
Huttongville, Wy 26373

July 28, 1992

The Honvrable Cleve Bencdice
Commisaioncer of Agricultursa

Yest Virginia Department of Agrigulturs
1900 Ranawhe 2ivd., East

Charlagton, WV 25303

Dear Commissioner Banediar,

i &m making 2 few comments on the proposed regulations for ground water protaction
from fartilizer, wmanurs and pesticidasz.

1 Eeal these regulations will have a seriouu sconomic impect on farmers and farm
suppiy bugsineas o0f the stage, If surrcunding states do not nave squal or more
styvingent rules onh storage of ferrilizer and pesticides, the small suppliers in
West Virginia will be forced Lo didcontinue thelr service and farmers in Waat
Virginia will ba foraed to go out of gtate to gat these products, OQuz farm, ¢n
occasion, storea trallor load losts of bulk fertilizer for up to 5 months if

they can be bought at 2 more competltive price earlisr in the sgason. With thess
being gtored in s sound building with a concrece floor, I can sge no possibilicy
of tha fertilizar getting ints the ground water. Alss, I feel if pesticides

arga storad, locked in a good building, chere iz no danger,

I beligve that instead of listing soms ¢f the managemesnt practices for the spraading
of manure and fertilizer that refarencas Le made to the 50il Conservstion Servige
wmanual, They have tha technical axpertisze and would keep this updated as the

need ariges,

1 vsalize We must DProfest QUT SRVIYONZRnT &nd our farm atrivaes so do thia. It
would be damaging to the agriculturs sconomy of the state i we get up more
stringent rules than are necessary until 3 prtodlem is located, especially simce
this gtate 45 a2 low user of these products compared to cther mors dance agriculiture

atates,
Thank you for your cumsideraticn %o thase points. 1 hope that we can and up
with final regulations chat will protect cur ground watar 3upply but will not
put an untimaly or untacessary sconomie burdom on the agrieulturs sconomy.
Sincerely,

’ ! / )
ﬁ%//’f/j-(‘_ .?‘L.«---‘)#.. .

Rugsell T. Lingef: Jr

¢ll
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West Virginia {'2@%\‘3 Fie
Holstein Association
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Mrs. Cathy Belpvec, Secretary/ Treasurer \ y

5820 Adaline Avenu#

Morgantown, WV 26305
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The Honoraole Cleve Benadict

tommiss aner of Agriculture

wemt Virginia Depariment of Agrisuliurs
1500 Xanawha Blvd.. East

charieaton, WY 28305

Nwar Commizmsioned Bensdict:

At our last poard of directors mesting Steve Hannah, Executive
Segretary, WYy Farm Bureau, SpOke 0 U about the following propoees
legiaiation:

Sarieg S/ = Genearal Groundwater Protasction Rules fo0
Fertllizer and Manures

Title &1

Title &1 ~ Series 68 = Primary and Secondaty Contalnment of
Tartlilizers

Titie &1 - Serles 124 Bulik Pe=tlcided Operational Rules
Title 51 ~ Series 121 = Nen~Buix Pamticice Rules for Pecmanent
Qperation Arsas

Title 81 - Series }2G = General Groundwater Protectlion Bules for
Peat jclcden

Tiele 81 = Saries 22 - Best Management Practizes for Temporacy
0?eraticna1 Arzas of Nog~Bulk Fawiicldes

Mr. Hanpnan supplliled us with & sopy of thsoe regulatlona and I
understanc the dead)ine fo0 comnents on these regulations iz July
30¢h.

We Almoumsmes the sconomic lmpact thess raguiatliong would nave on Lhe
agricultural [pQuetry as well as wtats and local government.

Cans) dering the fallawing found in +he Eccnomle Impact Statement of
Titie 61, Serles BB = Primary and Secondary Containment of
Fertilizers: 'As thel? i® ne svigence that tectillzecs are a major, or
minor, paliutant Of groungwater thers can ow no caloulation of the
menafits te the present and tuture users of groundwater due tao the
impact ©f these rylemd, we feel aceguale wtudy mumt be done %a
determine the flnancial \mpact Thes= regulations will hezve on
insivicduals, companies, sctat®, TOUNTY» ang tocal gevernment .



M. Hannant has commented on speciilec parts of cach prapomes
leginsiation and we frust you wlill view these comnents favorably., We
are concerned about the reenomic impact upon the Calry incustry why
s alrsacy gverpurdenesd with expenges and wlih low milk prices. We
appraciate the efforts of the Wy Farm Bursau o reflect the concerm
&f tmea agrigulture lngdustey [n this stats,

Sincerely,
Lt T Condn

{van MeCombs
Prasicent




w West Virginia University Cooperative
Extension Service Extension Service

1064 Agricultural Science Building
P.O. Box 6108

Morgantown, WV 26506-6108

(304) 293-2219 or FAX 293-6954

July 22, 1992

Barbara Smith

Compliance Division

WV Department of Agriculture
1200 Kanawha Boulevard, East
Charleston, WV 25305

Dear Barbara:

I submit the following comments on +the preposed rules for
Groundwater Protection from Fertilizer and Manures.

1. Title 61, Series 6A, Appendix B:

a. Paragraph 3: The storage of any hazardous material by a
cemmercial entity should, perhaps, be regulated by its
peotential for harm not by its intended use. Therefore,
the off-farm storage of fertilizer would appropriately
be regulated by permits from state agency responsible for
regulating other potentially harmful materials stored at
these sites. This would simplify the regulatory
environment and this activity does not seem to fall under
the Department o¢f Agriculture's responsibility for
regulation of "application and use" of fertilizers.

b. Paragraph 4: The concept that the cost of building
manure holdlng structures by "large facilities" can be
made up by increasing price of animals sold from these
farms is not valid economically.

2. Title 61, Series &A: The summary sentence needs to be
reworded. It can be read to imply that ineffective practices
will be made mandatory.

3. Title 61, Series 6A - 3.6: Why would dried and bagged sewage
sludge be included and ligquid sludge riot be included in the
definition of fertilizer? The latter has much more potential
for groundwater pollution. There should, at a minimum, be a
reference %o the Department of Env1ronmental Protection's
regulations concerning the land application of this sewage

sludge.

Helping you put knowledge to work

The West Virginia University Cooperative Extension Service, U.S. Department of Agriculture,
and West Virginia Counties ¢cooperating.

Equal Oppertunity / Affirmative Action Institution

Priniec on recycled pager




Series 6A has a different definition of fertilizer than
6B. There doesn't seem to be any valid reason for this
distinction. Specifically manure should either be included or
not. As it reads now there are inconsistences between the two
series (see para 5 below).

Title Ga, Series 6A - 4.5: How do yocu distinguish between
chemicals from fertilizer and those from failing domestic
wastewater systems or concentrations of animals in non-feed
lot numbers? This issue must be resoclved if farmers are not
to be penalized for non-agricultural pollution. Some protocol
must be established in these regulations for the methods usad
to differentiate groundwater pollution by fertilizers from
that attributable to other sources prior to finalizing these
rales.

Title 61, Series 6A - 6.1: Which definition of fertilizer
applies here that in 6A or 6B? There is some potential for
confusion. For example, manure 1is included in the 6A
definition this paragraph states the WV CSR 6B rules apply.
This implies liquid manure in concentrations exceeding 2,300
gallons would be treated as "Fluid Bulk Fertilizer® and
require a storage permit. The 6B definition, however,
specifically excludes manure.

Title 61, Series 6A - 6.2 thru 6.3: Groundwater pollution is
a function of concentration of animals more than of total
number. Nutrient management plans may be more critical on
small dairy farms with high concentrations of animals than on
large beef operations with lower concentrations. These
regulations will not have a significant impact on groundwater
problems unless concentration of animals is considered.

An appendix outlining all the components of a West
Virginia Nutrient Management Plan should ke included. This
appendix should also ocutline the approval process for the
plan.

What is "near wells"? 200 feet? 1/2 mile? If a person
avoids wells, sink holes, etc., can he use the higher limits
para. in 6.2 even though these features exist on his farm.
Perhaps regqulations concerning, stand off distances, and
pbuffer zones for these sensitive areas should included in this

regulation.
Title 61, Series 6A - 6.6.

a. Paragraph 6.6a. Does this mean manure and litter piles
must be covered. If so, this is more stringent than US
EPA standards for tempeorary storage of sewage sludge.
There should be a minimum limit on the length of time
these materials can be placed in a field before it is
considered storage. I suggest the limit be 30 days.
This would be consistent with 6B requirements.




Paragraph 6.6.b. Suggest this paragraph be changed to
read 100 ft. of domestic water supply. As this paragraph
reads now it is in direct conflict with Paragraph 6.6.cC.
Also, springs are not normally a socurce of groundwater
pelluticn.

Paragraph 6.56.c. Why are the "ground water" regulations
concerned with surface water in general. Surface water
recharge of groundwater is only a commen in limited areas
of the state and should only be controlled there by
groundwater regulaticn. Most wet areas and springs have
a net flow from ground to surface water. This paragraph
seenms to be protecting a resource not covered by the
Ground Water Act.

Paragraph 6.6.4. What 1s an open portal of a sinX hole?
This phrase needs to be explained in a definition or
eliminated. I suggest the term sinkhole is sufficient
and that it be defined as follows: Any natural depression
capable of ponding water to a depth of greater than 12
inches in an area larger than 100 sg. ft. if there were
no outflow to groundwater. This would cover many of the
areas that would lead teo groundwater pollutiocn from
surface water scurces,

Paragraph 6.6.43. An impervious layver at the surface

would perhaps protect groundwater. Excessive
permeability is the problem. ©Only once the nutrients
move below the rcot zone there 1s potential for a
groundwater problem. Suggest this paragraph be changed
to read: cn land with a permeability greater than 6
inches/hour or less than 0.6 inches/ hour in any layer in
the surface 12 inches of the soil.

Paragraph 6.6.h and 6.5%.e, These flecedplain and slope
regquirements would eliminate 2ll land on some farms.

Title 61, Series 6A - 6.9. This paragraph should apply to all
animal producers, not just feedlots. Some of ocur more serious
proeblems are from small farms.

Title 61 ~ series 6.A - Paragraph 7.1.

a.

Paragraph 7.1.b. The prohibition on frozen and snow
covered soil again protects surface water not
groundwater,

Paragraph 7.l.¢ and 7.l.e. These best management
practices would eliminate the application of fertilizer
to 20 to 30% of crop land and pasture in the state of
West Virginia. This is particularly significant on some
of the steeper pasture and bottom land crop areas. The
steep pastures need nutrients for plant growth necessary
to prevent soil erosion. The beocttom lands are some of
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our more productive lands. Floeding of fertilized land
has only a minimal impact on groundwater in most areas in
the state because the flood carries nutrients away from
the land to the surface waters. The concept of best
management practices that, if implemented as suggested,
weuld eliminate or greatly reduce production on over 1/5
of our farm land just does not seem tc make sense,.

The term imminent danger needs to be clarified or
eliminated. The farmer has to know what the best
management practice means to his practice of agriculture.
Instead of imminent danger of a flcod, the areas should
be defined as: the area covered by the annual flood, or
something to this effect. This would provide specific
areas that the farmer can understand and that soil
conservation service can plot.

Title 61, Series 6.A, Paragraph 7.2. The paragraph needs to
be changed so that it reflects permeability not texture.
Organic fertilizers and cther slow release type fertilizers
may be suitable for year round application particularly on
meadows and pastures. Thils paragraph should include an
exemption for this type material.

Title 61, Series 6.A., Paragraph 7.3. It is not clear exactly
what this paragraph means. Specifically, what is the
demonstrated need of the crop? Who determines this need? How
is the need demonstrated? This should be clearly laid out in
an appendix that lays out the procedure for determining the
need. It should tell the farmer: what records he is required
to maintain, if any; who he must see, if anyone, to validate
the crep requirements; and just what the approval process is.

Sincerely,

Charles G. Clinger
Assistant Extensicn Specialist,

Waste Management
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“ree pull the smoxe when
1we pull togzether”

July 27, 1992

The Homerable Cleve Benedict ]

Commissioner of Agriculture ;RK_Z 9 |eg? h;;”
West Virgimia Department of Agriculture i
1800 Karewha Blvd., East [k L JLﬁ?f
Charleston, WV 25305 i

i
Copi®s Sandy o
RE: COMMENTS ON PROPOSED REGULATIONS « Brernda Varar

- a, %‘H‘\\'\\'\
Title 81 — Series 8A — General Groundwater Frotectiocn Eﬁwﬂng
Rules Tor Fertilizer and Manures _§J

Title 61 —~ Series 6B — Primary and Secondary
Contalnment of Fertilizers

' Title 81 - Series 128 - Bulk Pesticides Cperational Rules

Title 61 - Series 121 = Non-Bulk Pesticide Rules
for Permanent Operation Areas

Title 81 - Series 12G — General Groundwater Protection
Rules for Pesticides

Title 8] — Series 22A — Best Management Practices
for Temporary Operational Areas of Non-Bulk Pesticides

Title &1 — Series 2Z2 — Generic State Management Plan for Pesticides
and Fertilizers in Groundwater

Dear Commissicner Benedict:

This is to respectfully ceomment on the proposed above-cited rules as
they pertain to agriculiure in West Virginia.

First, we would like to meke some general comments on the regulations.

While we appreciate your decision to fully comply with the Groundwater
Frotecticn Act particularly 20-5M-3(c) which requires the various agen—
cies and departments t¢ promulgate rules as they may be necessary to
implement the authority granted them, we feel that the regulations filed
by your department exceed the intent of the law.

We can certainly understand your desire to take the lead on this impor-
tant issue; but we believe that it will be difficult to implement some of
these regulations until the Waier Resocurces Board establishes standards
as provided in Z20-8M-6(a}{(2). Obvicusly, there is chronological ambigu-
ity in the statute.
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We are alse very concerneéd with the economic impact these regulations
will have cn the agricultural industry as well as state and local gov-
arnment, In several instances, the impact is not clear, however "sig-
nificant".

Given the scope and impact of these regulations, adequate study must be
done to determine as nearly as possible the finmancial impact these reg-
ulations will have on individuals, companies, state, county and Ilecal
government.

The Groundwater Protection Act capped fees at 31 million and therefore
did not intend to expand the cost teo citizens, businesses and govern—
ment. '

We compliment wyou on the approach that was used in the Generic State
Management Plan for Pesticides and Fertilizer inm Groundwater. We feel
these regulations comply with the law, particularly 20-5M-8(c) (1) thru
(5}, where voluntary ccoperation is encouraged, to conduct studies,
research, experiments, demoenstrations, and to develop public educa-
tion programs.

Following are the specific comments on each set of Regulatiocns:

Title 61 - Series 6A — Groundwater Protection
Rules for Fertilizer and Manures

The fiscal note provides for an expenditure of $28,000 by the Department
of Agriculture. Since the authority cited is Z0-5M, we believe that
these expenditures should be included in the Groundwater Protecticn Act
Fee Schedule Regulations 47-CSR-55 which have been filed as emergency
regulations by the Department of Natural Hesources, and not taken out of
the department’s budget.

We are also very concerned about the economic impact oo those farms that
need to instzll manure holding facilities. The projected costs
range from $£12,000 to ¢$100,000 with additional auxiliary equipment
cost of $20,000 to $50,008. This could put some farms out of business.
We would suggest that an in depth study be made on each site to deter—
mine if alfernative methods are available, :

We concur with your assessment that the impact on the agriculturzl com-
munity by using Best Management Practices will be low. However, we
believe it will take an extensive education program by the Department of
Agriculture, the Cooperative Extension Service and Soil Ceonservation
Service. The West Virginia Farm Bureau is willing to provide any
assistance that we can in this matter.
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B1—-8A-5 Protection of Groundwater from Point Scurce

8.3 and 8.3a - We recommend that these two sub—sections be deleted. We
feel that sections 6.2 and 6.2a adequately cover those areas that are
most likely to cause pellution. The description in 5.3 and 6.3a are
vague and leaves room for different interpretation by different pecple.
These items would best be covered under voluntary best management prac—
tices. :

€.4"— It is recommended that this sub—section be deleted. This state—
ment is unclear. It is very difficult tco determine the veolume of manure
that would be produced, t is alsc unclear as to what time frame is
covered, Again, this item would best be covered under voluntary best
management practices.

6.5 thru 8.11 - It is recommended that these sub-secticns be deleted.
These are generally considered to be non-point source and not point
source. Again, we feel these aress would best be addressed under the
veluntary best management program.

61-6A—7 — Protection of Groundwater from Nonm—Point Sources

7.1 thru 7.3g — It is recommended that these sub-sections be deleted and
replaced by reference toc the Soil Cempservation Service Technical Guide.

The SCS manual provides a complete list of Best Management Practices.
The BMP are develcped so that they may be used for site specific loca—
tions.

The SCS alsc updates this manual as new technology is developed.

We believe that if the manual is referenced rather than listing a few of
the items that are listed in the regulaticns, the farm coemmunity and the
envircnment will he better served.

Title 61— Series 6B — Primary and Secondary
Contaimment of Fertilizers

Fiscal note - Again, we point out that if the regulations are being
promulgated under the authority of Groundwater Protection Act, funds
should come from that act and not from the budget of the Department of
Agriculiure.

Economic TImpact - We are very concerned with the "very high'" impact
these regulations will have on the agricultural indusiry.

The 350,000 %o $150,00C cost that retail firms will be required to spend
is a considerable investment. If these firms dc spend this kind of
money, we believe that the cost of fertilizer to farmers will increase
more  than the $10-320 that has been projected. Southern States
Co—op projects $75/Ton if the capitol cests are smortized over a 10 yr.
period.
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The other alternative +that these businesses have is to not make the
expenditure and not provide the service tc farmers. If this happens,
farmers may need to purchase fertilizer from out-cf-state, incurring
additicnal transportation cost and terrific inconvenience.

As is pocinted out in the Eccomomic Impact Statement, 'As there is no
evidence theat fertilizers are a major, or mirnor, pellutant of groundwater
there can be no calculation of the benefits to the vpresent and fFuture
users of groundwater due to the impact of these rules.”" We, therefore,
recommend that these regulations be withdrawn until:

1. The Division of WNatural Rescurces develops a central groundwater
data management system, as provided in 2Z0-5M-8(a) (2).

2. The Departiment of Agriculture develops procedures to identify cur-
rently unknown farmers and firms that will be affected by these regula-
ticns,

3. The Department of Agriculture develops a procedure to determine an
accurate estimate of the cost to farmers and firms for the installsticn

of the facilities required.
Title 81 — Series 12H — Bulk Pesticide Operational Rules

81-12-H-Z Definitions - 2.7 Recommends changing the definition of dis-
charge to mean any spill, etc. ocutside of the secondary containment
area. The purpose of the secondary containment is to present such
"spills" from escaping.

Title 61 — Series 121 — Non—Bulk Pesticide Rules
for Permanent Qperational Areas

Fiscal Note: The Groundwater Protection Act Fee Schedule establishes
$73,000 from the Department of Agriculture for pesticides. These regu-
lations as well as Series 12G indicate that £75,000 will be needed for
each 12I and 12G.

We do not believe that the extra $73,000 should come from the Department
of Agriculture’s general funds.

Economic Tmpact on State Goverrment
One must ask the question, "With the state in dire economic times and no
indicaticon that pesticides have contaminated groundwater, is the cost
benefit ratio Jjustified?"

Ecomomical Impact or Political Subdivisicns

Specific Industries and Groups of GCitizens (Same as above.)
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Economic Impact on Citizens/Public at Large

With an estimated total cost of implementation these regulations at
$11,520,000 and the statement that "these costs would cause scme small
businesses to close", we raspecifully request that these regulaticns be
withdrawn.

We do not believe thet it wes ever the intent of the Legislature in
passing the Groundwater Act to put peocple out of business, especially
when there has been no indication that a problem exists.

Title 61-12G — Generazl Groundwater Protection
Rules for Pesticides

Fiscal Note: $75,000 - W%e recommend that this money come from the
Groundwater Protection Act Fees.

We totally agree with the program and policy statement 1listed in
61-12G6-4.1 thru 4.4.

We would encourage the Department of Agriculture in Cooperation with
other State and Federal Agencies to develop =an aggressive education
program on the use of Best Management Practices.

As stated in 4.4, we zlsc agree that other steps may be necessary, but
only after "valid predictive technology or valid groundwater date indi-
cates that pesticides are contaminating the groundwater of the state and
when technology develops to indicate the mandatory best management
practices will be effective in the protectiocs of groundwater™.

Title 61 - BSeries 22A — Best Management Practices for Temporary Oper—
ational Areas of Noo—bulk Pesticides

In geperal, these regulations are satisTactory. However, we are some—
what concerned by the lack of information that the department has on the
number of sites that will be affected. Again, an educaticnal program
would be most beneficial.

Title 51 — Series 22 - Generic State Managewment Plan
for Pesticides and Fertilizer in Groundwater

Fiscal Note: $75,000 as stated previocusly, there is only a total of
$75,000 in the Groundwater Protection Act Fee Schedule for use by the
Department of Agriculture.

General Comments: It is our belief that it is this type of regulaticns
that was intended by the Legislature. That is toc say, pricr tc adepting
other very costly regulations, c¢ne must first put in place an educa-
tional program, provide for an assessment and planning phase mandated

in B81-22-8 and establish a monitoring program as mandated in 81-22-11.
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In summary, we feel that the regulatioms are chronologically not pos-
sible to implement at this time. If other agencies have not performed
their statutory responsibility then these agencies should be held
accountable for such non performance. -

The 13,000 member West Virginia Farm Bureau considers itself and its
individual members to be very environmentally responsible and cur com—
ments should be construed as censtructive criticism. We frust you
and your agency will view these comments favorably.

Sincerely,

Richard 8. {(8teve) Eannah
Executive Secretary

RSH/vg
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Ms. Barbara Smith | L MB -3
Compliance Division o TR
West Virginia Department of Agriculture S A— Y
1900 Kanawha Blvd., East —_ N

Charleston, WV 25305

Re: General Groundwater Protection Rules for Fertilizer and Manures
and Primary and Secondary Containment of Fertlizers

Dear Ms. Smithu

I am submitting my comments on behalf of ChemLawn, a nationwide landscape
care company providing services to customers in 44 states. ChemLawn shares the
states' crrowing concern regardinc chemical runoff into surface water and chemical
leaching into groundwater and is in the process of working with committees in
several states as they address these issues. ChemLawn commends your depart-
ment's efforts to construct reasonable regulations and best management practices
for the protection of our nation's groundwater. I appreciate this opportum‘ty to
comment on these proposed regulations and to offer suggestions where applicable.

ral water Pr ion Rules f ilizer Manur

§61-6A-5. Powers and duties of commissioner.

5.1.X. ChemLawn is unfamiliar with the referenced Groundwater
Coordinating Committee and requests a description of the responsibilities
of this committee as well as its participants.

§61-6A-6. Protection of groundwater from point sources.

6.6. - This section specifies that fertilizers should be stored inside a "sound
structure or device having a cover cor reof top, sidewalls and a base sufficient
to prevent contact with precipitation and surface water." It is ChemLawn's
practice to store its liquid bulk fertilizers in tanks outside of the actual
facility. This section is unclear as to whether this storage arrangement
would reqguire that the tanks be enclosed.

6.7. - ChemLawn supports this provision for a mixing/loading pad for
fertilizers, as well as pesticides, and has, in fact, sponsored legislaton in
several states promoting this type of containment. (Please refer to Chem-
Lawn's Model Landscape Care Act enclosed.)

ChemLawn Services Corporation 8275 North High Strest  + Columbus, OH 43085 »  (814) 883-3572




§61-6A-7. Protection of groundwater from non-point sources.

7.1.b. - The use of the term "snow-covered" is somewhat vague. Chem-
Lawh requests clarification of this term.

7.1.d. - ChemLawn is concerned with the recommended 50-fcot butfer zone
around a wellhead, particularly as it applies to turf. Research indicates

that well maintained turf may be one means of protecting the water

supply. (Please refer to copies of recent studies enclosed.) Therefore,
ChemLawn does not feel that there is any scientific justification for a 50-foot
buffer zone around wellheads for lawn care type applications.

As a matter of company policy, ChemLawn maintains a 3-footf "ring of
responsibility” around all water sources. It would be our recommendation
that the State of West Virginia adopt this type of best management practice.

§61-6B-5. Permits and Design Plans.

ChemLawn supports the fertilizer storage facility permit system as a means of
ensuring the protection of groundwater through properly designed and maintained
confainment systems. However, ChemLawn would like clarification on the
following sections of this precess.

3.6 - This section specifies that a non-transferable permit will be issued to
each person meeting the requirements of this section. Shouldn't the permit
be issued to the fadility in the event that the responsible person leaves the
company?

§6.1-6B-9. Primary Containment: Storage Containers and Appurtenances
for Fluid Fertilizer. :

9.1.h - ChemLawn requests clarification of the term "anchored.”
9.4.f(a) - ChemLawn requests clarification of the "protective substances" that

are deemed adequate to prevent erosion” by the Department, as well as the
tank areas that need to be protected.




§61-6B-10 - Secondary Containment - Operational Area Containment for Fluid
Fertilizer.

10.1 - 10.1.a - In many fadlities in our industry it is very difficult to meet the
requirements of these provisions for the unloading containment areas
where the suppliers fill the existing facility storage containers. It is Chem-
Lawn's recommendation that consideration be given to the use of a
portable containment system to be used to recover any material that might
be lost during this filling process. Enclosed is language adopted in Tlinois
that allows for this type Cof portable containment system and still meets the
requirements for profection.

I appreciate the opportunity to address these issues and would encourage you to
contact me if you have any questions or require additional information.

Erc

Very truly yours,

ChemLawn

Forrester D. Potter
Manager, Legislative Affairs
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GENERAL GROUNDWATER PROTECTION RULES FOR FERTILIZER & MANURES
(61-6A)

Public Hearing to Consider Propeosed Rule
Oral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 21, 1992
9:00 a.m.

Present: Jerry H. Gass, Southern States Coop., Inc.
John McCallister, Southern States Coop., Inc.
W. B, Buffaloe, Rhone-Poulenc, Inc.
Barbara Smith, Director ¢f Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA
Dwayne (C'Dell, Marketing & Developmenit, WVDA
Paula Moore, Compliance Division, WVDA

Note: Due to the number of people present at the hearing held
July 20 at 9:00 a.m. and to expedite the hearing

schedule, Mr. Gass requested and was allowed the
opportunity to comment on this rule earlier.

MR. GASS: I am Jerry Gass with Southern States. I
appreciate the opportunity to comment on Series 6A.

We recognize that there has to be an attempt to comply
with the Groundwater Protection Act, but we believe that the
absence of data indicating that there is a preblem with fertilizer
and manure in groundwater in West Virginia, that these regulations
really aré unnecessary and would pose an undue burden on the
farmers of the state,.

By the Department's own estimate, the cost of
implementing these regulations is $7.5 million. The assunmption
that the eccnomic impact on the agricultural community will reduce
the cost of chemical fertilizers just probably is not correct.

Cur c¢ompany, along with most other responsible
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agricultural interests, have promoted the application of
fertilizers at the maximum economic yvield rate based on soil tests,
soil capabilities and crop petential, at least, since 1972. Wwe
believe that most farmers in West Virginia have adopted this same
philesophy and that any further reduction of the use of fertilizers
would bring a corresponding reduction in crop yields.

Recognizing these facts and the fact that there is no
evidence that fertilizers or manure are a major or minor pollutant
of groundwater, we would submit that we are trying to £ix something
here that is not brcke. While that is not the criterion that we
can always go by, we are trying to fix it with what could be a
major cost to farmers who cannot really afford to absorb that cost.

Farmers, unlike automobile maXkers or many other
businesses, cannot very easily pass their costs aleng to consumers.
In fact, consumers have got to be pretty hungry before he or she is
going to spend a whole lot mcre for food. I think that needs to be
taken into account.

Recognizing this, you know, 1f you determine that despite
these facts, please consider the follewing observations and
comments.

While the definition ¢f fertilizer indicates that drying
and bagging industrial and municipal by-products, which I interpret
it as sewage sludge, classifies them as fertilizer and makes them
subject to regulatiocn, it appears that these same industrial and
municipal by-products, when not dried or bagged, are not regulated

by this prcposal. ILt would seem to me that if there has to be
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metal and other contaminants within some city and industrial
sludge, that they certainly should be included in tﬁe definition of
fertilizer or manure.

Secondly, we are concerned that paragraph 4.5. gives the
Commissioner broad authority to develop mandatory best management
practices for the application and use of fertlilizers or manure when
groundwater data indicates that chemicals from the fertilizers or
manures are contaminating groundwaters cor when technology indicates
that the BMPs would be effective in pretection of groundwater.

We would recommend that this paragraph be changed so that
the Commissioner may develop such rules only after consultation
with the regulated community and public participation in the
development of those rules.

In paragraph 4.7., we disagree with the concept of
implementing programs or taking action merely on the basis of an
inérease in concentrations of residues from fertilizers or manure
in groundwater. The basis for this objection is two-fold.

First, as already has been alluded to, we know that the
commorn measure of residues today is parts per million. Technolegy
has already develcped beyond that peint and probably will continue
to be able to pick up more and more infinite decimal traces. As
the technology continues to develop, the definition of zero changes
and so that needs toc be taken into account.

The c¢urrent werding o©f the paragraph would require
actien, "...if a residue that currently is non-detectable were to

become detectable at any level in the future due to technological
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The current wording also requires the Commissioner "...toc
take action if the detected residue is to increase in any amount,
even though the presence of that residue is far below the
established water quality standards.”

I would recommend that the paragraph be changed to
reflect that, "The Commissicner will take action to promulgate
rules to make scome or all of the voluntary best management
practices mandatory in portions or ea2ll of the state when a
monitoring pregram indicates that the concentration cf residues
from fertilizers or manures in groundwater or other valid data
shows the concentration exceeding or apprcaching the water quality
standards."

Then finally, paragraph 6.1., we would ask that that
paragraph be made consistent with the definitions contained in
Title 61 CSR 6B.

Thank you. That concludes my comments on £A.

{Hearing recessed on July 20, 18%2 at 10:05
a.m. and reccenvened on July 21, 1992 at 9:00
a.m.)

MS. SMITH: Since nec cne is present who wishes ¢to

comment, this hearing is now clesed.

(Hearing closed at 9:30 a.m., July 21, 1992.)
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GENERAL GROUNDWATER PROTECTION RULES
FOR FERTILIZER AND MANURES (61-6A)

Public Hearing to Consider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia

Thursday, July 23, 1992
5:00 p.m.

Present: Xevin D. Annons, Fairview, WV

Leslie A. Clark, Enviro Con Ltd., Fairment, WV

Charles Clinger, WVU Extension Service, Morgantown, WV

Robert Cunningham, Morgantown, WV

Mark Eddy, Eddy Brothers, Core, WV

Dennis Elbon, Ground Breakers, Inc., Clarksburg, WV

H.G. Floyd, Morgantown, WV

Hayward G. Helmick, Southern States, Monongalia County
Livestock Growers and Farm Bureau, Morgantown, WV

James Kotcon, West Virginia Sierra Club, Morgantown, WV

James Linton, Linten Brothers Inc., Martinsburg, WV

James Moore, Fairview, WV

Charles E. Moyers, Bruceton Ag Service, Bruceton Mills,
WV

Dr. Phillip I. Osborne, Morgantown, WV

Ken Rainesg, Southern States, Morgantown, WV

Timcthy Russell, Prescription Lawn and PCOA of WV,
Bridgeport, WV

Jennifer Y. Scott, West Virginia Farm Bureau, Buckhannon,
WV

Luther Smith, WVU Extension Service, Farm Management,
Morgantown, WV

Richard wWoodworth, Poteomac State Ceollege, Keyser, WV

V. Lilly

Barbara J. Smith, Directcr of Compliance Division, WVDA

Bob Frame, Director of Pesticides Division, WVDA

MS., SMITH: It iIs 5:00 p.m., Thursday, July 23. These
rules were promulgated under the auspices o©f the Groundwater
Protection Act that the Legislature passed a little over a year
ago.

This is Bob Frame. He is the Director of the Pesticides

1
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Divisicn. My name is Barbara Smith. 1 am the Director of the

Compliance Division.

My responsibility is to cover the fertilizer and manure
end, so I am the person that has been largely respcnsible for
drafting, so you can address your comments to me if you feel you
want to talk to somecne personally.

I would like to, at this time, give a little bit of an
overview of why we are here and what happens to this rule after we
leave here. After the agency drafis a rule, it is now a state law
that you have to have public comment and you have to go before the
Legislature for approval before these become in effect, unless you
are going to file them as an emergency rule. There is no need to
file these, we feel, as an emergency.

So these have been filed with the Secretary of State's
QOffice and that provided public notice to all in state that there
were going to be rules and they are available to anyone in the
state. We are having this public hearing, because we want public
comment on these rules, We know that we are not as wise as
Solomen, so we want to hear your views. Public comment is almost
always constructive and good.

After this is done and we prepare a written transcript
from what we have from the formal comments, we make a summary. For
each comment that is received and each issue, we write on that
summary what we are going to do, if we are going to modify the rule
or 1f we are not going to modify the rule.

That and the transcript and the rule, as modified, if it
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is modified, goes back to the Secretary of State and also goes to

the Legislature. The Legislative Rule-Making Committee reviews all
cf this information. They usually modify it on their own also, but
it also 1s an area where they will take public comment.

After it goes through that committee, we usually have a
few months where nothing major happens on the rule until it goes
before the full Legislature when they meet in the spring. Then we
expect this to go through twe hearings in the House committees and
two hearings in the Senate committees before, if it is finally
passed out by all of those committees, it gets in an Omnibus Rules
Bill fer passage.

That is the extent of it, so we would not even expect
that these would go into effect, if they are passed, until this
time next year.

Now, anyone who would like to make a formal statement, we
ask that vyou limit your comments to this rule only. We ask you
that you make your comments directed to the rule. While we are in
the public comment pericd, while we are in the transcript period,
it is not a time for debate. We will only take statements.

I do reserve the right, if you are going to talk for an
hour, I might want to try to ask you to be a little more brief.
After everyone has had a chance to speak and no one else wishes to
speak at that time, then I will recess the hearing and we will have
a chance to have some discussion on those issues.

Because we are making a transcript c¢f this, and we have

got a lot of echo in this room, I would ask that you come up here
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to the podium, introduce yourself and who you are representing and

then give your statement. Who would like to be first? Public

statements?

MR. CLINGER: My name is Chunk Clinger. I am with the
Cooperative Extension Service and I have a few comments on the
preposed rule,

First, in Appendix B, it XkXind of implies that we are
talking about cost of the facilities, that that cost is going to be
passed on by increasing the price cf the cattle. That probably
does not make much sense economically. They are not going to pay
more for a cow 3just because the guy had tc build a manure-holding
facility. _ R

In Series VIa, paragraph 4.5., it talks a little bit
about implementing mandatory requirements if we have pollution from
fertilizer. A question I have is, what kind of protocols are you
going to have to distinguish nutrient pollution that is coming from
fertilizer versus that that might be coming from a failing septic
system or from a high concentration of cattle on the same site?

I think that really kind of needs to be addressed,
because otherwise the fertilizer could be blamed for things that
are not attributable teo 1it.

In paragraph 6.1. through 6.3., you talk abcut numbers of
animals. Concentrations of animals may be more important than the
total number of animals on the site, as far as groundwater

peollution goes. If a guy has many animals on a small site, he has
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probably more potential to cause groundwater pollution than a

fellow that had thirteen thousand acres and maybe three hundred
cattle or a thousand cattle. Maybe we should address that issue a
little bit.

Also, 1in paragraph 6.3., you talk about the use
expressicen "near wells." That probably needs to be defined a
little bit. What does near mean? Two hundred feet, a half a mile?

Also in that same area, 1f a person avoids wells,
sinkhcles and that type of thing with a stand-cff zone, does he
have to meet the requirements cof §.3., which are more stringent
than thcse of 6.2. Can he go to the 6.2. regquirements, 1f he
agrees to use some sori of buffer zones? If so, what would those
kind of buffer zones be?

Paragraph 6.6.a., does this mean that if a guy takes and
piles manure and litter cut on his field for spreading within the
next short period that they have to be covered?

In 6.b., you have a thirty-day requirement before it
becomes storage. Does that apply here? If it does, I recommend
that it do and that that be incorporated in the plan.

Paragraph 6.6.b. and 6.6.¢c., seem to be a little bit in
cenflict. They both address spraying and they have different
distances. One is fifty feet, I believe, and the other is cne
hundred. I would suggest that one of them read, "domestic water
supply” instead of -- because I think that is what we are talking
about in this.

Paragraph 6.6.d., I am not sure what open porthole of a
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sinkheole is. Does that mean if you walk over it, you have to be
able to fall down it or lock down it? If so, that is probably not
appropriate and I suggest that you have ancther definition.
Basically something that a sinkhole be something that ponds water
twelve inches over a certain area or something likXe that. Open
porthole seems to be a term that is more asscociated with mining
than sinkholes.

Paragraph 6.6.g., you talk about limitation on impervious
area. Well, this might actually protect groundwater, because it
would stop the polliuticn from getting the rocot zcocne. Perhaps we
should talk about permeability within the top twelve inches of the
soil and I have a recommendation in my written comments.

Paragraph 6.6.h and 6.6.3, these requirements could
eliminate all land arcund some farms. That may be ockay, but I
think we need to understand that.

Now paragraph 7.1.b. prohibits spreading material on
frozen snow-covered ground protects surface water, not groundwater.
I am concerned, is this bill designed to protect surface water, as
well as groundwater, cor primarily groundwater?

Paragraph 7.1l.c. and 7.1.e., I have some information from
the SCS that shows that if these best management practices were
implemented as suggested, we could lose twenty te thirty percent of
the crop and pasture land in the State of West Virginia, probably
a minimum of twenty percent. Are we sure that we really want to
have best management practices that would lead tc that?

Paragraph 7.2., it talks about scil texture. I recommend
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that that be changed to talk about soil permeability, which is

probably more appropriate protecting groundwater.

I think we need twe appendices to this regulation before
it becomes final. One appendix tells what a nutrient management
plan is in some detail and gives the apprcval process, so that the
person, who reads the regulaticon, has some idea of what is involved
in this. So it is not something big that some bureaucrat at a
later point has the option ¢f making up.

Secondly, there probably needs to be an appendix on
demonstrated need of the crop for nutrients. WwWho determines what
the demonstrated need is and what process dces the farmer have to
go through kefore he can say that I am applying at one hundred
twenty-five percent of the demonstrated need to my crop. I think
that needs to be lined out in an appendix sc that the farmer,
again, is not guessing what the regulation says.

Barbara, thanks a le¢t for the chance to speak.

MS. SMITH: Thank you. Does anyone else want to make a
statement? Don't rush up here all at the same time. Jim?

MR. KOTCON: My name is James Kotc¢on. I am here today
speaking on behalf ¢f the West Virginia Chapter of the Sierra Club.
The Sierra Club has had a long history of advocating groundwater
protection and has vigorously supported the passage o¢f the
Groundwater Protection Act.

While it is a bill that we have strongly supported, I
guess, in terms of these specific regulaticns tecday, we are

somewhat disappointed with the way these regulations are drafted
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and what we view as their failure to provide for the protection of

the groundwater resgources of the State and to provide for
enforcement and compliance mechanisms that would insure the
implementation of the State's management programs.

I have drafted a series of comments, some ¢f which relate
to this perticular rule. 3Some of which relate to some of the other
rules that are being considered. Probably most importantly, some
of the comments which relate teo gaps that are not covered by any of
the rules.

One of the issues that is not covered and that is
probably mest relevant tc these regulations is the issue cf land
application of various sludges, soil amendments, fly ash and other
golid wastes. Many o©of these solid wastes are being applied to
g0ils in farmers' fields and for other purposes and are eaxempted
from solid waste requirements, because they are defined as having
a beneficial use.

While I do not, and the Sierra Club certainly does not
wish to impede application of those materials that actually do have
a beneficial use, many of these substances can produce leachate
that may be high in heavy metals, toxic organic compounds or
strongly alkaline or acid forming censtituents.

It is our position that the definition of fertilizers and
manures should be expanded to include those so-called beneficial
uses into a regulatory program in order to assure that beneficial
uses are, in fact, beneficial and not just a convenient way for

various industries to aveoid solid waste regulations.
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that of underground storage tanks relating tc fuels used on farms.
These were not impesed in regulations that were proposed by the
Department of Natural Resources regulating groundwater from
underground storage tanks, because as environmentalists were told,
the Department of Agriculture would be handling those.

While I am not entirely sure that it is the Department of
Agriculture's responsibility to handle those, I do believe that
underground storage tanks represent a significant risk to
groundwater and that an enforceable maintenance and monitoring
program is needed for those facilities.

One serious problem with these particular regs is that
they do not contain any kind of remediation requirements, if
contamination should be demonstrated to be cccurring. There 1s no
mention of how victims of groundwater contamination might be
compensated. As such, there is very little enforcement incentive
to encourage veluntary compliance with the regulations.

The intent of the groundwater legislation was to
encourage prevention of groundwater pollution. It is considerably
cheaper than remediation, but unless the cost of remediation is
presented as a "stick" to encourage enforcement and compliance with
the regulations, in effect, the remediation costs would be borne by
downstream users and the polluter has no incentive to adhere to the
regulations.

Basically, this leaves the Department of Agriculture with

what could easily be termed an enforcement nightmare. I do not
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believe that the Department is at this point ready, willing or able
or even considers an enforcement monitoring program on every farm
in the State, and obviously, voluntary compliance with the
regulations is inherent in everything that this package presents.

Fourth comment, the regulaticns lack any mention of a
monitoring program. While this is probably of minimal importance
with regard to manures and fertilizers, primarily because of the
technical difficulties with regard to some of the other packages
dealing with storage of fertilizers and pesticides, particularly
bulk facilities, a monitoring program would be advisable.

Fifth point, enforcement. Regulatory actions by the
Commissioner under these regulations are discretionary. The
Commissiconer has the option of making regulations mandatory when
pellution is occurring or, as the regulations are currently
drafted, the Commissioner has the cption of not doing anything.

It is our belief that a regulatory agency should not have
the discretion to knowingly ignore pollution, which violates State
groundwater regulations, and that the requlatory agency must have
a non-discretionary duty to act when polluticn is then demonstrated
to be occurring.

There are a number of states that have adopted
regulations, which require regulatory action. Wisconsin is among
those. They require that the regulatory agency evaluate, among
other responses, the practicality of stopping the further release
of a pollutant that exceeds groundwater standards and the risks and

benefits of continued operation of a facility, practice or

10
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activity. Unless these enforcement opticns are spelled cut and
made mandatery when pollution is occurring, the enforcement program
probably is not very credible.

A sixth point deals with the definition of those
facilities that are being regulated., 1In Series VIa, feed lots are
defined as those areas with more than one thcusand animal units.
Facilities that are considerably smaller than this can still
propese a significant risk to groundwater since those facilities
are not regulated under this particular versicn of the regulations.
The regulation has clearly failed in thelr legislative and mandated
purpose of providing such enforcement and compliance mechanisms
that will insure implementation cf the State's grcundwater program.

The seventh point deals with a time table. Various time
tables are propesed in different portion of the regulations. For
instance, the time table in the manure and fertilizer facilities
gives up to ten years -- five years for the development of a plan
and an additional five years for implementation of such a plan.

It has been our experience that if you give somecne three
years to implement a rule, ncthing gets done for at least two-and-
a-half. If you give them five years, ncthing gets done for four-
and-a-half years. If you give them ten years, nothing will get
done for nine-and-a-half years. I question whether there is any
real Jjustification for delaying the implementation of these
regulations for this length of time and I would urge that the time
table be shortened.

Ancther point in Series VIa, paragraph 4.1., "The

11
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Commissicner finds that current Xnowledge is not sufficient to

develop mandatory practices that will effectively protect
groundwater." In the next paragraph 4.2., he believes that
voluntary practices will be effective in protecting groundwater.
I suggest that there is a contradiction here. How can cne argue
that veluntary practices will be effective while mandatory ones
won't?

There are provisions for making these voluntary
regulations mandatory under paragraphs 4.4. and 4.5. That
paragraph reserves the right of the Commissioner to make these
practices mandatory when monitoring data indicates that pollution
has cccurred. It is our belief that this provision is directly
coentrary to the provisions of the Groundwater Act and to the
principle of prevention.

After contamination has occurred, i1t is too late to
prevent it through mandatery rules. The Legislature mandated a
policy to protect and maintain existing groundwater guality,
"...unless it is established that: (1) the measures necessary to
preserve existing quality are not technically feasible or
economically practical..." -- and I am gquoting from the Groundwater
Act here -- "...and {2} a change in groundwater gquality is
justified based upon economic or societal objectives."”

If the mandatory provisions are technically feasible
after contamination has occurred, they should alsc be technically
feasible beforehand. If the provisicns are made mandatory after

the contamination has occurred, then the contamination clearly is

12
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not justified based on economic or sccietal objectives; otherwise,

the mandatory provisions would not be needed.

I recognize the value of a phased-in regulatory approach
to these programs, but there is a clear inconsistency between the
way these regulations are drafted and the intent of the Act as
spelled out in the language.

Finally, with regard to penalties, the section dealing
with penalties needs to be spelled out a little more specifically
for a specific act or, alternatively, to indicate where the
liability is incurred when groundwater is ccntaminated.

Paragraph 9%.l1., in particular, clearly 1limits the
Commissicner's ability toc assess penalties and furthermore, it
places a substantial burden of proof on him to show that violations
were 'grossly negligent, reckless or intentional.” This is
directly contrary to the need, which I have expressed above, for
nondiscreticnary enforcement actions for violations.

The langquage throughout this section seems to imply that
just about any excuse would relieve a polluter of any liability for
penalty and that, as such, 1t clearly limits the ability of these
regulations to prevent groundwater contaminaticen rather than to try
to remediate afterwards.

The Sierra Club urges the Department of Agriculture to
revise these regulations to address our concerns and to bring them
into compliance with the Groundwater Protection Act. We do not
feel we can suppert these regulations as they are currently

drafted, because they undermine both the intent and the letter of

13
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the Groundwater Protectiocn Act.

I have a copy of the regulaticns here for the comments
here. We hope to be able to submit a few additional comments as we
review these further.

Thank you.

MS. SMITH: Thank you, Jim. Wculd anyone else like to
make a comment?

MR. HELMICK: My name is Hayward Helmick. I am a WvU
employee representing Southern States, Monongalia County Farm
Bureau, Monongalia County Livestock Association. Forgive my
ignorance as I stumble through this. I just got it, so I have not

prepared myself.

In your fiscal notes, it shows a personnel services
current expense. Can one person handle potential (worklecad)?

The second peint is, are we beginning to create another
bureaucracy? Do we have other agencies in place now that are
active and can handle any type of follow-up reports of possible
contamination? I think we do, because Agriculture mentions this.
I would like to have that pursued and see if that cannot be
handled.

Overall, on page two, under number 4.a., the impact on
state government, we have an additional program and will be adding
scme staff to a staff that is already working at capacity. I have
to wonder still if that dces not go back to the same thing and say,
can one perscn handle the potential impact upen the state?

You go down intec economic impact upon state citizens. It

14
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really does not say too much in there about the size of the
operation, although it does deal with it later on into context, but
I am just wondering as to the monetary capability of the average
farmer in spending that much money to hold facilities or build
facilities and still end up making a profit. I think we are in a
very close operation here or recommendation here that we are going
to end up running a lot of part-time farmers out of the business.

The econcmic impact really is not covered and you do nct
really have encugh supporting documents, I do not think, to justify
those types of policies that shows that they will need
manufacturing facilities.

The second point is, in your £fiscal note, there is no
avidence that fertilizers are a major or a minor pollutant of
groundwater. while being a farmer myself, I do not leave the
impression that I am not concerned about groundwater, but I think
we are getting the cart before the horse here. I think we all may
end up paying a penalty for not researching it far encugh in
advance.

We all want to go under best management practices. I
agree with that one hundred percent. How we get that, I think
there are still, again, agencies in place that can give those.

If you look over on the draft of the rules, over on 3.6.
-- some of these things have already been stated, so I will try not
to state what has been re-stated. I have a little precblem in
understanding what is "industrial/municipel by-product.” Except

for industrial/municipal by-products that are dried and bagged. So

15
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are vyou telling me that municipal waste does not come under

fertilizer or 4is there ancther state c<¢ode that includes the
disbursement of municipal by-products, sludge?

Bear in mind, I did have an opportunity to be in the
state of Georgia three weeks ago and the City of Brunswick is
getting sued by variocus farmers for municipal sludge being
distributed on grounds. I will prebably get a note on that case.

I really do have a preoblem under the definition of
"manure." Of course, this comes right back to municipal waste. I
just do not agree with that. It is okay to spread human waste, but

it is not okay to spread manure.

Cver on Page 3 on 4.3., it says, "The commissioner will
encourage educaticn c¢f all fertilizers and manures."” This is
great. I have no problem with education. We all need knowledge,
but here again, I wonder, are we doing a duplicaticn of effort.
The state is in dire need and looking at consclidation. I think we
need to take a look and see if there are any existing state
agencies that can handle this. We have continuing educaticn. We
have satellite use. We have the ASCS Office. We have the
extensicn offices. Bear in mind, remember, the Farm Bureau and
many livestock assocliations went out on a limb to get additional
funding from the State to have a county associaticn in every
county.

Over to 4.5., "The commissioner reserves the right to
develcop mandatery best management practices by rule." I think that

that should be definitely or should be some statement in there that

16
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there is public input into the rules and procedures held that would

be developed.

Again, under "Powers and Duties of the Commissioner,"”
Page 4, 5.1.b., "Coordinate the sampling inspection programs."
Again, I think we are getting into duplication. You had better
look into that area or we will have everybody in the state doing
the same thing.

Over on Page 5, 5.1.3., I de net understand and, again,
excuse my ignorance, what do you mean by enter intc agreements with

foreign governments? How would that -- I may need to ask you

" something about that later on. I just do not understand that

statement.

Over on 6.1. and 6.1.a. where it sets the limit of twelve
tons. Fecrgive me, but I have not read down this thing this
morning, but I have a little bit of a concern for the farmer that
goes out and purchases twenty tons of fertilizer early in the fall
while he has cash flow. I am sure the farmer does not want the
fertilizer sitting out in the cold, out in the weather. (?7?) But
I am a little concerned cver that, setting a limit on this.

Again, some ¢of the things have already been stated, so I
will not state them. What I would like to state is, over con Page
8 on 7.1.a., b., ¢. and d., where it deals with the application of
fertilizers (mumbles) and the slopes ¢f the ground. I think you
should definitely get back %to the ASCS and get some geological
maps. I think you will find that probably the pasture in the State

of West Virginia is up to thirty-five percent. That means, we

17
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cannct fertilize the fertilizer or manure in pastures. That

basically is where a lot of the cattle are gaining their weight
from is on these pastures and on the slopes. If the cattle don't
keep them ciean, then somebody is going to go Xkeep them clean or
they will overgrow in brush. I think you need to take a look at
that.

As a matter of fact, I think thirty-£ive percent of that
is classified as Class VI land. As far as the other Class IV land,
it was twenty to twenty-five percent of your Class IV lands is

classified as rotation. So I think we are looking at

. 8tipulating the slope of a field, vyou need to take into

consideration where the field lays, the source of water that would
be draining from it on the lower areas.

As far as public areas, I kind of agree with the areas.
We do not have toc much problem. "The Commissioner will offer a
person the opportunity for an informal hearing..." which is great.
It goes on to read and some of these, and it seems to me that this
person must comply with all state and federal laws to the best of
his ability. I was always under the understanding that a person is
innccent until proven guilty. That is what we have a judicial
system for. I want to thank you very much.

MS. SMITH: Thank you. Dces anyone want to make another
comment at this time? Ken?

MR. RAINES: My name is Ken Raines and I am representing
the Southern States Morgantown Cooperative. I would like to say

that the Mcrgantown Southern States Cooperative supports all
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concerns, protests and suggestions presented by Jerry Gass and Jim

Stutler from Southern States, In¢orporated at the public hearing
Monday, July 20 at the Guthrie Agricultural Center in Charleston.

In addition to those comments made at that time, we would
like to make these additional statements in reference to Title 61
via, 7.l.c., which states, "No person should apply manure or
fertilizers containing nitrogen to land that has a field that has
an average slope cf greater than twenty percent."” We feel that
putting a restriction on applying nitrecgen to these lands will be
economically significant to this area, especially this local area
is all I can really talk about today, but I am sure it would be the
same all cover the state.

I weuld like to share a few figures from the soil survey
from Marion and Monongalia Counties which, of course, is produced
by USDA and Soil Cconservation Service.

Slopes from fifteen to twenty-five percent fall into a
land capability class of IV. Accoeording to the Soil Conservation
Service, Class IV lands can be rotational creps. §So we have some
farmers ocut there that are pericdically sod planting some corn cn
slopes that are greater than twenty percent. Now when these lands
are not cropped or predominantly used for pay preduction and
pastures.

The slopes from twenty-five to thirty-five percent fall
in land capability Class VI, These lands are predominantly
pastures, a few being procduction hay fields. Now in Monengalia and

Marion Countles, there are 434,560 total acres in the two acres.
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In Land Classes 1V and VI in these two counties, there is 181,570

acres —-- forty-four percent of the total land in the two counties
fall in Class IV and Class VI.

If this regulation passes, almest half of all the land,
which a larger percent of the farm land, could not be fertilized
with nitrogen-contained fertilizer. There is going to be several
effects of that, the most obvious being, I mentioned the seed corn,
the corn preoducticn. It 1s obvious we are not going to grow any
corn if we cannot apply nitrogen fertilizer.

There would be significant production of hay lowered,
both from the hay fields and the pasture fields. This is going to
drive the prices of cattle up in this area, making us non-
competitive with surrounding states that have not adopted this
legisiation as of yet, or these set of rules.

It would alsc be eccnomically significant con businesses,
such as my own, Southern States, through the loss of revenue.
Cooperatives, much the same as farmers in this area, operate on a
very slim profit margin and any loss may be Jjust enough to drive us
under.

Another proklem may be soll ereosion as fertilizing with
nitrogen is not applied in some of these twenty to thirty-five.
grounds. There would be a reduction of plant populaticns, which
would increase the amount of soil erosion in the area.

I will make one other menticn of an area that I have much
knowledge about, but it would also be very significant to the coal

industry in this state due to the reclamaticon. I cannot imagine
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doing some coal mine reclamation without applying nitrogen to the
ground.

For these reasons, we reguest that the twenty percent
slope restriction be modified in Section 7. Thank you.

MS. SMITH: Thank you. Any cther comments? I am going
to turn off this tape recorder -- okay, go ahead.

MR. LILLY: I would 1ike to make a comment.

MS. SMITH: Sure. Step right up and introduce yourself.

MR. LILLY: My name is Lilly and I am here
representing myself. I hope maybe express the feeling of a great
many farm people that I know and have worked with over a number of
vears. I have worked as a county agent for about thirteen years.
I have a B.S. and Masters Degree from West Virginia University and
am a full-time farmer.

I would like to say that I agree with most of the
comments that have been made here, even those by the Sierra Club,
which I have great respect for, but I think it weould be a mistake
for us to throw the baby out with the bath water and I am sure that
Mr. Benedict and the Department of Agriculture has the same concern
that most of us have -- that we would like to comply with federal
regulations and we would 1like to do that by controlling the
groundwater in combination within cur own agencies and environment
so we do not need federal bureaucracies running on to the farms and
telling us what they read out of some textbook when they have
little personal knowledge of what it takes to farm in West Virginia

or this environment.
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I agree one hundred percent that a slope of the land is

rather ridiculcus in West Virginia. We have had a major problem
for many years getting enough fertilizer applied to the land to
contrel ercesion and to put this regulaticon in force would be a
great detriment tc the agriculture industry and, particularly, it
would cause soil erosicon like we had back in the 1930's when you
had the dust bowl situation. I kneow that if I cannot apply
nitrogen fertilizer to land that has a slcpe of twenty degrees or
meore, I weould be in sericus farming difficulties.

I would like to suggest, what is the time table for the
adeoption of these regulations?

MS. SMITH: The earliest time would be a year from now
cnce it gees through the whole Legislature.

MR. LILLY: These are proposed —--

MS. SMITH: These are proposed.

MR. LILLY: -- guidelines that will be recommended to the
Legislature in the forthcoming session? How much time dc we have
to give written comments?

MS. SMITH: There is an additicnal week to have written
comments for all of the rules that ycu are hearing tecday and
tomorrow. You will have one additional week to get in written
comments; however, as this proceeds, any time that there is a
hearing before the Legislature, you know that they are all public
meetings and vyou do alsgo have the chance to have public
representation and comment at each ¢of those meetings.

MR, LILLY: I have nct had adeguate time to review all of
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the proposed regqulations. I would like to have time to do that,
but I concur with what is attempted here. The fact that I think
the overkill may do more harm than geced.

MS. SMITH: Thank you.

MR. LILLY: Thank you.

MS. SMITH: This tape might run out while you are
talking, so if it beeps, just stop a second.

MS. CLARX: My name 1is Leslie Clark. I represent Enviro
Con, Ltd. We are a subcontractor in the mining industry and we do
have a large farming operation, toco.

My concern ig over the reclamation. I know this is the
Department of Agriculture, but here I an. I have got the
Department of Energy and the Department of Natural Resources on
this end cof me telling me that you must have ground c¢over. I have
got the Department of Agriculture on this side saying, no, you
cannot apply fertilizer.

I do not strip. We do not strip. All we do is go in and
reclaim. We go in and take soil tests. We figure cut what the pH
is of the soil, what kind of crops will grow best on that area.
Not necessarily crops, such as corn and such, but as ground cover
of crown vetch, wheat, ryegrass, rye grain, Rentucky 31 Fescue,
orchardgrass, that kind of situation where the climate is -- I
mean, you can take a strip mine in Preston County and plant
buckwheat or you can go down to southern West Virginia around
Beckley and have a strip mine. You are not going tc plant

buckwheat. It is a different kind of situation. It is a different
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Now I agree that we do need to watch the grocundwater, but

most of reclamaticon places -- all ¢of the surface water is contained
in a pond. More than -- I can take you to seven spots that are old
strip mines that have sediment ponds on them and that all of the
surface water goes into that. Then either it is treated or it is
considered safe within, say, ten to twenty years before it ever
gees out inte the water.

The other area of concern is rcad cutting. You have got

all of these interstates. You have got highways. You have got

. roads in development, residential roads. They are all more than

fifteen or twenty percent. If you cannot put fertilizer on them,
how are you geing to get the grass to grow?

That is my two concerns and I thank you for your time.

MS. SMITH: Anyone else?

MR. CUNNINGHAM: I am just representing myself.

MS. SMITH: Your name is?

MR. CUNNINGHAM: Robert Cunningham. I live out in the
eastern part of the county. As she said, I have had some
experience with strip mining and if they could not put nitrogen
fertilizer and stuff like that on what they strip, they would never
get a vegetation cover.

I work for the ASCS. We get approximately $25,000 to
$3C,000 a year from this county. If this 7.l.c. gces through, we
just as well take that money and send it back down to Kentucky,

Virginia, North Caroclina and let them grow tobacco, because we are
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not going to be able to use it up here. That is just going to tie

our hands.

Now if you want to see somebody that has done a job at
stripping, come out to my place. I stripped about twelve acres, a
fellow did for me, and he's got crown vetch growing on it. He has
got trefeoil growing on it that is so thick. He has to muleh it.
He has to put nitrogen fertilizer on it to produce.

It's like she said about the roads. What about the salt
they _put on them? I think that is more of a potential to
groundwater than the fertilizer is, because it washes. It goes
right into the stream. It is going to hunt the deepest hole it can
find. The way our roads are constructed, a lot of it goes into
groundwater.

You have got a lot of seepage frcm deep mines. They do
more than I think what the fertilizer could ever do. I thank you.

MS. SMITH: We have still gect rocom on the tape. Is
anyone interested? Ckay, I am going to recess this hearing. It is
5:55 p.m. If anycne wants to give a statement between now and
7:00, we will get back on the record.

(The hearing was recessed at 5:55 p.m. and

concluded at 7:00 p.m.)
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STATE OF WEST VIRGINIA.
DEPARTMENT OF AGRICULTURE

Stats Capito!
Charieston, WV 28305

e Beoedt Jume 17, 1992

Charleston Newspapers
1001 Virginia Street, East
Charleston, West Virginia 25301

ATTENTICN: CLASSIFIED ADS

Dear Sir/Madan:

Flease print the attached public hearing notice in the Legal
Notices secticn of the Charleston Dailv Mail, pursuant to Article
59, Chapter 3 ¢f the West Virginia Ccds.

Please send inveicing tec:

Administrative Services Divisicn

West Virginia Department of Agriculiture
1300 Ranawha Boulevard, East
Charlesten, WV 25305-01790

. Please send the notarized affldavit and copy of the ad to my’
: attention at the fellowing address:

Barkbara J. Smith, Director

Ceompliance Civisgion

West Virginia Department of Agriculture
1900 Xanawha Beulevard, East
Charleston, WV 25305-017¢C

Should you have any gquesticns, please call me at 304~-358-2226.

Thank you for your assistance in this matter.
Sincerely,

Barbara J. Smith, Dirsctor
Compliance Divisicn
FAM: 304-558-3594

BJS:pm: legadch
Enclesure (1)
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NOTICE CF PUBLIC HEARINGS

The Commissioner of Agriculture has scheduled hearings for the
proposed rules affecting groundwater protection from fertilizers
and pesticides in accordance with the provigicns of the West
virginia Groundwater Protecticn Act. These rules affect the use
and storage of fertilizers, manurses and pesticides by any person in

this state.

Both written and oral comments will be accepted at the
hearings. Written ccmments will also Dbe acceptad by mail until
July 30, 1992 and shculd be addressed Barbara Smith, Compiiance
Divigion, WV Dept. of Agriculture, 1900 Xanawha Blvd., E.,

Charleston, WV 25305-0170.

Each rule will have one public hearing in the Charleston area
where cral and written comments will be received. Each hearing
will be held at the J.T. Johnscn Conference Recom, Building 2,
Guthrie Agricultural Csnter, Charxleston, WV:

Non-Bulk Pesticide Rules for Permanent Operaticnal Areas (61-121I)
Mcnday, July 20 at 1:00 p.m.

General Groundwater Protaction Rules for Fertilizer and Manures
(61-6A) Tuesday, July 21 at 9:00 a.m.

Primary and Secondary Containment cf Fertilizers (61-6B8B) Monday,
July 20 at 11:00 a.m. , N

General Groundwater Protection Rules for Pesticides (61-12G)
Monday, July 20 at 3:00 p.m. ) '

Bulk Pesticide Cperational Rules (61-12KE) Monday, July 21 at 1:00
p.m. .

Generic State Management Plan for Pesticides and Fertilizer In
Groundwater (61-22) Tuesday, July 21 at 1:00 p.m.

Best Management Practices for Temporary Operaticnal Areas of Nen-
Bulk Pesticides {61-22A) Tuesday, July 21 at 11:00 a.m.




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Chariagton, WV 253205

ave Beoedict
June 17, 1992

The Deominion-Pcst
Greer Building
Mcrgantown, West Virginia 263503

ATTENTICN: CLASSIFIED ADS

Dear Sir/Madam:

Pleage print the attached public hearing nctice in the Legal
Netices section of the Dominicon-Pecst, pursuwant to Article 3539,
Chapter 3 of the West Virginia Code.

Please send invoicing to:

Administrative Servicesg Divigicn

West Virginia Department cf Agriculture
1900 Xanawha Boulevard, East
Charlesteon, WV 25305-01790

Please send the notarized affidavit and ccopy of the ad to my'
attention at the fellewing address:

Barkara J. Smith, Director

Cempliance Division

West Virginia Department c¢f Agriculture
1500 Ranawha Boulevard, East
Charleston, WV 25305-0170

Sheuld you have any questions, please call me at 304-358-2226.
Thank you for ycur assistance in this matter.
Sincerely,

Barbara J. Smith, Directer
Compliance Division
FAX: 304-5538-3594

BJS:pm: legadmg
Enclosure (1)
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NOTICE CF PUBLIC HEARINGS

The Commissioner of Agriculture has scheduled hearings for the
proposed rules affecting groundwater protaction from fertilizers
and pesticides in accordance with the provisicns of the West
Virginia Groundwater Protectlcn Act. These rules affect the use
and storage of fertilizers, manures and pesticides by any person in

this state.

Both written and oral comments will be acceptad at the
hearings. Written comments will also be accepted by mail until
July 3¢, 1892 and should bhbe addressed Barbara Smith, Compliance
Division, WV Dept. of Agriculture, 1900 ZXanawha Blvd., E.,

Charlesteon, WV 25305-0170.

Each rule will have cone public hearing in the Morgantown area
where coral and written comments will be received. Each hearing
will De held at Roem 315/316 Percival Hall, Forestry Building,
Evansdale Campus, west Virginia University, Morgantown, wWv:

Non-Bulk Pesticide Rules for Permanent Cperational Areas (61-12I)
Thursday, July 23 at 3:00 p.m.

General Groundwater Protection Rules for Fertilizer and Manures
{61-6A) Thursday, July 23 at 5:00 p.m.

Primary and Seccondary Containment cf Fertilizers (81-6B) Thursday,
July 23 at 7:00 p.m.

General Groundwater Protaction Rules for Pesticides (61-12G)
Friday, July 24 at 8:00 a.m. '

Bulk Pesticide Operational Rules (61-12H) Friday, July 24 at 10:00
a.m.

Ganeric State Management Plan fcor Pesticides and Fertilizer in
Greoeundwater (61-22) Friday, July 24 at 1:0C p.m.

Best Management Practices for Temporary Operational Areas of Non-~
Bulk Pesticides (61-227A) Friday, July 24 at 2:30 p.m.




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

Stats Capitol
Charsston, WV 25305

ieve Benedict
FOR IMMEDIATE RELEASE:
July 7, 1962

WVDA To Held Public Hearings on Groundwater Rules

CHARLESTON, W.Va. -~ The West Virginia Department of Agriculture
(WVDA) has scheduled public hearings for proposed rules affecting
groundwater protection from fertilizers and pesticides in accordance
with the Groundwater Protection Act, Commissioner of Agriculture Cleve
Benedict announced.

These regulations affect the use and storage of fertilizers,
manures and pesticides by any person in the state.

Both written and cral comments will be accepted. Written comments
will be accepted until July 30, 1982, addressed t¢o Barbara Smith,
Compliance Division, WVDA, 1900 Kanawha RBlvd., East, Charleston, WV
25305,

Each rule will have two public hearings where oral and written
comments will be received. The hearings will be held at:

Location 1: J.T. Johnson Conference Room, Building 2, Guthrie

Agricultural Center, Charleston, WV.
Location 2: Recom 315/316 Percival Hall, Forestry Building, Evansdale

Campus, West Virginia University, Morgantown, WV.

=

Non-Bulk Pesticide Rules for Pasrmanent QOperational Arsas (61-121)
Locatien 1: Monday, July 20, 1 pm; Location 2: Thursday, July 23, 3 pm
General Groundwater Protection Rules for Fertilizer and Manures (61-6A) .
Location 1: Tuesday, July 21, 9 am; Location 2: Thursday, July 23, 3 pm
Primary and Secondary Containment of Fertilizers (61-6B)

Locatien 1: Menday, July 20, 11 am; Locaticn 2: Thursday, July 23, 7 pm
General Groundwater Protection Rules for Pesticides (61-12G)

Location l: Menday, July 20, 3 pm; Location 2: Fridav, July 24, 8 am
Bulk Pesticide Operational Rules (61-12H)

Leocation l: Monday, July 20, 9 am; Location 2: Friday, July 24, 10 am
Generic tate Management Plan for Pesticides and Fertilizer in
Groundwater (61-22)

Location l: Tuesday, July 21, 1 pm; Location 2: Friday, July 24 1 pm
Best Management Practices for Temporary Overational Areas of Non-Bulk
Pesticides (61-22A)

Location 1: Tuesday, July 21 11 am; Location 2: Friday, July 24 2:30 pm

2208 For information, contact Compliance Division, WVDA, at (304) 558-
#H#




AMENDMENTS MADE 70O TITLE 61, SERIES 6A
DUE TO COMMENTS RECEIVED

Amendments were made to sections 1.1, 2.1.d, 3.1, 3.5, 3.6,
4.1, 4.4, 4.6, 6.1, 6.2, 6.4 and section 8 was added.

An explanation ¢f the amendments made and the reasons for the
amendments is in the "Summary of Comments'.




SUMMARY OF COMMENTS RECEIVED AND AGENCY RESPONSE
TITLE 61, SERIES 6A
GENERAL GRCUNDWATER PROTECTION RULES FOR FERTILIZERS AND MANURES

NOTE: Not all commenters identified a specific section of the rule
when commenting. The comments were all referenced to a particular
section for clarity.

COMMENT 1: vVarious comments were received on the overall
regulaticn. One commenter stated that the drafting cf these
regulations was excellent. Two commenters stated that the rules are
weak, ineffective and violate the intent of the law and reguested
reconsideration of this rule. One comment was received that these
regulations exceed the intent of the law., One comment was made
that these rules appear to be more stringent than necessary to
protect the environment. One commenter reguested reconsideration
of these rules after consultation with poultrymen, poultry
association, WV University personnel, and others with the goal of
providing for reasonable standards. One commenter suggested that
a study be made to determine if alternative methods are available
for the protection of groundwater with manure holding facilities
prior to filing regulations. Three commenters requested that this
rule be withdrawn until studies can be made to determine if there
is a groundwater pollution problem from fertilizers. One commenter
requested that the rule either be made more stringent or shorter.
One gquestion was raised as to why there are more stringent
regulations proposed at the state level than at the federal level
and stated that he was in opposition to these rules.

AGENCY RESPONSE TO COMMENT 1: These regulations are mandated
by the WV Groundwater Protection Act, which is more stringent
than federal law. The WVDA discussed the Iissues of
groundwater protection from fertilizers and manures with
personnel from West Virginia University, Soil Conservation
Service, Agricultural Stabilization Service, the Farm Bureau,
poultrymen and envirconmentalists during the development stages
of these rules. The WVDA believes that these regulations do
not violate the intent of the Groundwater Protection Act and
are adequate %t¢ enforce the intent of the Groundwater
Protection Act and provide a balanced response to a potential
problem. The act does not allecw for consideration of
regulating cnly after a groundwater pollutlion problem is
identified. ©Note that the WVDA was given a deadline of one
vear from the effective date of the rule to file regulations
while the legislative findings were that "West Virginia's
groundwater resources are geologically complex, with the
nature and vulnerability of groundwater aguifers and recharge
areas not fully known;" (§20-5M-2-a-4). The mandate of the
law means that regulations are tc be filed before studies of
potential pollution can be performed.

1




COMMENT 2: Cne commenter stated that the costs outweighed the
benefits and it was not the legislative intent to put pecple out of
business. One commenter recommended withdrawal of the rules due to
lack of information on the economic impact of these practices on
the industry and the lack of information on the impact of these
practices on groundwater quality. Two commenters stated that these
regulations impose a substantial cost to farmers, who cannot really
afford to absorb the cost. One commenter stated that he was
concerned about the economic disadvantage to the state farmers if
other states did not have equivalent rules.

AGENCY RESPONSE TC COMMENT 2: The WVDA agrees that the intent
of the Groundwater Protection Act is not to put peocple out of
business. The WVDA believes that the Groundwater Protection
Act did not allow the WVDA to exempt practices and facilities
on the basis of cost. The Act does allow a person to petition
the Director of the Division of Natural Resources (DEP) for a
deviation on the basis that the measures needed to preserve
existing groundwater quality are not technically feasible or
econemically practical and that a change in the g¢groundwater
gquality is justified based on econcmic or societal objectives
{§20-5M~5-£f), The fact that other states may or may not have
equivalent regulations does not mean that the WVDA is relieved
of its mandate to promulgate rules to protect groundwater as
provided by the GWP Act.

COMMENT 3: Cne commenter stated that the purpose of the Groundwater
Protecticn Act fees was to cover the cosgt to citizens, businesses
and local government and stated that these regulations incurring
high costs to the industry are beyond the scope of the intent of
the law.

AGENCY RESPONSE TO COMMENT 3: The Groundwater Protection Act
fees are for the operation of the government programs to
implement the law and regulations ("administration,
certification, enforcement, inspeciicn, menitoring, planning,
research and cther activities ¢f the state..." [20-5M-8-C]),
not for the costs of practices teo protect groundwater that are
a cost to citizens, businesses and local government.

COMMENT 4: One comment was received that questicned the
expenditures of non-Groundwater Protection Act fees to administer
the program.

AGENCY RESPONSE TO COMMENT 4: There is no legal mechanism for
the WVDA to assess GWP fees. The fees are assessed to persons
who own or operate facilities or conduct activities subject to
the provisionsg of the GWP Act (8§20-5M~9-a)., The WVDA has no
mechanism for taxing persons who apply fertilizer or manure.

COMMENT 5: One comment noted that the intent of the WVDA was to
take the lead in this area ¢f regulation.

2




AGENCY RESPONSE TC COMMENT 5: The WVDA's intent was to comply
with the mandated deadlines of the Groundwater Protection Act.

COMMENT 6: One commenter stated that storage of fertilizers and
manures "off-farm' does not appear to be the responsibility of WVDA
under "application and use" of fertilizers.

AGENCY RESPONSE TO COMMENT 6: The statutory authority of the
WVDA is not only for farm use or storage of fertilizers and
manures, but applies to all uses and storage activities in
this state.

COMMENT 7: One comment was made that there is more potential for
contamination from other sources, such as coal mine seepage and
rocad salt that should be addressed first.

AGENCY RESPONSE TO COMMENT 7: The GWP law did not indicate
that these sources could be pricritized and the WVDA has no
statutory authority to regulate these items.,

COMMENT 8: One statement was made that the poultry industry is
currently exempt from all regulation such as pollution, sediment
control, etc. and that this is why they have moved from the
Delmarva area to West Virginia. One comment was made that these
rules are unfair to the poultry industry and the adverse economic
impact ©f these rules on the industry as these are unfair and
unreascnable and therefor is adamantly oppeosed to these
regulations.

AGENCY RESPONSE TO COMMENT 8: The WVDA believes that these
rules are within the intent of the GWZ? Act and does not
unfairly impact on the poultry industry.

COMMENT 9: One request was made to consider composting poultry
manure in this rule.

AGENCY RESPONSE TO COMMENT S: The Nutrient Management Plan
would take into account the storage reguirements for
composting of manure and the provisions of Section 7.3.f.
{moved to the procedural rule) would also take the alteration
of the material into account when calculating application
rates,

COMMENT 10: Cne commenter asked if cone additional staff perscn
could handle all the additional respensibility.

AGENCY RESPONSE TO COMMENT 10: The current concept of the
rule, where the emphasis is on educational programs that
enhance those already in existence, will allow one additional
persen to handle the program. when the DEP begins the
menitoring program, and data on potential pollution from
fertilizer or manure needs to be investligated, then the WVDA

3




will need to reevaluate the personnel needs of the program.
COMMENT 11: One commenter was concerned over the creatlion of
anocther bureaucracy. In his copinion there are other agencies in
place that can handle this program.

AGENCY RESPONSE TO COMMENT 11: The GWP Act passed by the

legislature mandates this program. These regulations are
designed toc create as little additicnal bureaucracy as
possible.

CCMMENT 12: OCOne commenter sitated that farmers already want to
comply with laws so they do not need federal bureaucracies running
on to the farms and telling the farmers what to do out of a
textbook. He wants people who know about WV farming practices to
run the programs.

AGENCY RESPCNSE TQO COMMENT 12: No modification of the rule
needed.

COMMENT 13: One commenter asked that there be a monitering program
in this regulation as provided in §20-5M-5-d, stating that without
a monitoring program, no enforcement was possible.

AGENCY RESPONSE TO COMMENT 13: The reference to §20-5M-5-4d is
interpreted to mean that the WVDA can require firms to have a
monitoring system. §20-5M-6-a2a-7 indicates that the DNR (DEF)
shall promulgate rules for monitoring and analysis of
groundwater. Therefore the WVDA cannot have a monitoring
program untii the DNR (DEP) promulgates thelr regulations for
moniteoring.

COMMENT 14: One comment was made that these regulations do not have
any incentive to encourage voluntary compliance with the
regulations.

AGENCY RESPONSE TO COMMENT 14: The WVDA believes that the
incentive for compliance is that the citizens of this state
are law-abiding citizens and the majority will vocluntarily
comply. Also, the threat of making these voluntary provisions
mandatory if they are considered not protective of groundwater
also provides incentive for compliance.

COMMENT 15: One commenter asked if thils is law or proposed law and
who is backing this and who is bucking it? He was disappointed
that hearings were not scheduled in the Xarst limestone areas of
this state.

AGENCY RESPONSE TO COMMENT 15: This rule is proposed and is
not currently effective. These rules are proposed in response
to a mandate of the Groundwater Protection Act passed by the
WV Legislature.




CCMMENT 16: One commenter stated that this rule should be submitted
to AAPFCO subcommittee charged with the development of a model
Nutrient Management Plan, as it 1is well researched and shows
careful preparation.

AGENCY RESPONSE TO COMMENT 16: This will be submitted.

COMMENT 17: Two comments stated that the summary of the rule was
confusing and not what the rule intends to say

AGENCY RESPCNSE TO COMMENT 17: The WVDA revised the summary of
the rule.

CCMMENT 18: One comment was made that the Department of Natural
Resources (DEP) was telling the environmentalists that the
Department ¢f Agriculture would be regulating underground storage
tanks used on farms.

AGENCY RESPONSE TO COMMENT 18: The Department of Agriculture
has no legal authority to regulate this area. Note that the
Division of Natural Resources (DEP) has filed proposed
regulations under Title 47, Service 58 "Groundwater Protection
Regulations™ that reserves Section 14 for "Requirements for
Fuel Storage Tanks Not Subject to Regulation under Chapter 20,
Article 5H of the W.Va. Code".

AGENCY CHANGE IN RULE: The scope of the rule was changed when the
voluntary best management practices were moved to a procedural
rule, so Section 1.1 has been modified.

AGENCY CHANGE IN RULE: Section 2.1.d. was modified to change the
word "Service" to "Committee" for clarity.

COMMENT 1§: One commenter regquested that the definition of animal
unit in section 3.l. be made consistent with the ASCS and SCsS
definition. One commenter was concerned that layers, broilers and
breeders are all in the same category and pullets are not covered
under the definition of "animal unit".

AGENCY RESPONSE TO CCMMENT 19: The definition used is from the
Clean Water Act regulations in Appendix B to Part 122 of Title
40 "Criteria for Determining a Concentrated Animal Feeding
Operatiocn®. This definition is more appropriate for the
environmental program than the ASCS or SCS definitions. A
review of the current CFR {Code cof Federal Regulaticns) noted
that it had a different definition than was in the proposed
regulation. The definition has been changed sc that it is now
what is used in the current edition cf the CFR (turkeys,
laying hens and broilers are deleted from the calculation of
animal units).

AGENCY CHANGE IN RULE: The WVDA mcdified the definition of
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“"feedlot" to be equivalent to the definition for "animal feeding
operation” in 40 CFR 122.23 which will  include stables and
racetracks.

COMMENT 20: RE: Section 3.6. Three commenters questioned why dried
and bagged preduct is regulated differently than the other types of
industrial/municipal byproducts and asked that industrial
byproducts be regulated whether bagged or not. Four commenters
questioned why this regulation did not apply to land application of
sludges, soil amendments, fly ash, other solid wastes. One stated
that urban or ocut of state sludge should not take precedence over

fertilizer, One commenter asked for a reference to the EPA
regulations on land application o©f sludge be made in these
regulations. Two commenters pcinted out that the definition of

"fertilizer" here and in Title 61 Series 6B made compliance with
Section 6.1 confusing.

AGENCY RESPONSE TO COMMENT 20: The definition of fertilizer
was modified to be equivalent to the definition of "commercial
fertilizer" in the WV Fertilizer Law $19-15-1-¢ and with that
used in §61-6B. The Department of Agriculture does not have
statutory authority to regulate sludges oxr cther
industrial/municipal byproducts. The Groundwater Protection
Act would give this authority to the DNR (DEP). Note that in
the proposed regulations of the Division of Natural Resources
(DEP) Title 47, Series 58 "Groundwater Protection Regulations”
that Section 15 is reserved for "Reguirements for Reuse of
Sludges Generated by Facilities Permitted Under Chapter 20,
Article 3A of the W. Va. Code".

COMMENT 21: Two commenters requested a reconsideration of the
definition of manure.

AGENCY RESPONSE TO COMMENT 21: Additional conversations with
a commenter indicated that he thought that other agricultural
agencies used a different definition and it should be used.
The ASCS and SCS were c¢ontacted and did not have a different
definition. No modification to the rule was made.

COMMENT 22: One commenter stated that the "phase-in" of the program
as noted in Section 4 is directly contrary to the intent of the act

AGENCY RESPONSE TO COMMENT 22: Consultation with University
personnel, Soil Conservatlion Service and other experts has
shown little information is known about specific practices
applicable for groundwater protection in this state. The WVDA
believes that Section 4 i1s not contrary to the intent of the
act. Section 4 reflects a recognition that further research
is needed to determine what practices protect groundwater and
mandates changes in these rules as kncwledge and technology
become available.




COMMENT 23: One commenter stated that the language in 4.1. and 4.2.
are contradictory.

AGENCY RESPONSE TO CCMMENT 23: Sections 4.1 and 4.2 were
combined and some revision of the language was made Ifor
clarity. The remainder of the section was renumbered.

COMMENT 24: One commenter guestioned if the program referenced (in
Section 4.2.) was a duplication of existing programs. One
commenter asked how the strong educational program referenced (in
Section 4.2.) will be established.

AGENCY RESPONSE TO COMMENT 24: This program will not
duplicate, but will assist and enhance the programs ¢f other
agencies where needed and will encourage the efforts that are
in place. No medification was made to this rule.

COMMENT 25: One commenter stated that the provisicns of 4.4. and
4.5. (now Sections 4.3. and 4.4.) are directly contrary to the
provisicns of the act's principles of prevention and asked that the
Wisconsin concept bhe used, The commenter asked for mandatory
evaluation of the practicality of stopping further release of a
pollutant that exceeds groundwater standards and an evaluation of
the risks and benefits of stopping the release. The commenter
thinks that if prevention is technically feasible before data shows
there is a2 pecllution problem, then the practice should be
implemented before the problem is detected.

AGENCY RESPCNSE TO COMMENT 25: The WVDA believes that Section
4,4, 4.5 and 4.6 do reguire some mandatcry action to be made
by the commissioner both when pellution is detected and when
the technology or scientific knewledge changes.

COMMENT 26: Three commenters asked that Secticn 4.5 {(now Section
4.4) be changed so¢ that the rules may be changed only after
consultation with the public and public participation.

AGENCY RESPONSE TO COMMENT 26: The WVDA is reguired to have
public input and comment under the provisions of the
Administrative Procedures Act. Language referring tc this
process was added to Section 4.4 for clarity.

COMMENT 27: Two commenters regquested clarification ¢f the protocols
for distinguishing between fertilizer/septic/manure pcllution.

AGENCY RESPONSE TO COMMENT 27: Protocol not cutlined because
the methods of sampling and analysis have not be specified in
the DNR (DEP) regulations reguired under this act.

COMMENT 28: Two commenters were concerned about future changes in
technelogy that may result in more minute detection limits. This
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situation would look like concentrations of pollutants were
increasing so a regulator. They were concerned that action would
be taken when increases of concentration were observed, even 1if
that concentration is well below the water qualilty standards.

AGENCY RESPONSE TO COMMENT 28: The Groundwater law mandates
that action be taken to prevent any contamination whenever
concentrations are cbserved to rise. Section 4.6 was modified
to add language to specify that a more sensitive method of
analysis will not be interpreted as indicating that a
cencentration of a pollutant is increasing in groundwater.

COMMENT 29: One commenter recommended that a standard protocol be
established with respect to the fregquency of sample collection over
the one-year period referenced here.

AGENCY RESPONSE TO COMMENT 29: These protccels are expected
to be in the nmonitoring and analysis zregulatiocns to be
promulgated by the DNR as required by the Groundwater
Protection Act (8§20-5M-6-a-7).

COMMENT 30: Twe commenters objected to the concept in 4.7. (now
4.6) where the action is taken sclely on the basis of increase in

concentrations of residues.

AGENCY RESPONSE TO COMMENT 30: This is a requirement of the
GWP act (§20-5M-5-e):

Groundwater regulatory agencies shall take such action as may
be necessary to assure that facilitiles or activities within
their respective jurisdictions maintain and protect
groundwater at existing gquality, where the existing quality is
better than that required to maintain and protect the
standards or purity and gquality promulgated by the board to
support the present and future beneficial uses of the state's
groundwater.

COMMENT 31: One commenter was concerned that these regulations are
duplicating efforts that other agencies are performing.

AGENCY RESPONSE TO COMMENT 31: Section 5 seeks to set
guidelines so that duplication can be avoided while performing
duties mandated by the GWP Act.

COMMENT 32: One commenter guestioned why it was necessary to make
agreements with foreign governments in section 5.1.3..

AGENCY RESPONSE TO COMMENT 32: This is included so the
commissioner would be able to make such an agreement in order
to carry out the provisions of this rule. No modification to
the rule was made.




COMMENT 33: One commenter reguested further information about the
responsibilities of the Groundwater Coordinating Comnmittee
referenced in 5.1.Kk.

AGENCY RESPCONSE TO COMMENT 33: This committee is an advisory
committee making recommendationsg on the implementation of the
Groundwater Protection Act set by statute {(§20-5M-7).

COMMENT 34: Three commenters asked that Section 6.1. be made
consistent with that in §61-6b-2.8.

AGENCY RESPCNSE TO COMMENT 34: Modification was made to the
definition of "fertilizer" in both Series A and 6B. Further
modification was made to the amount of product stored in
Section 5.1 to be congistent with changes in Title 61, Series
6B.

COMMENT 35: Cne commenter was concerned that the provisions of
section 6.1. would adversely affect the £farmer who could not
purchase the fertilizer that he needed when the price was the most
advantageous.

AGENCY RESPONSE TO COMMENT 35: The intent of the rule is to
protect groundwater from residues of concentrated fertillizers,
not to restrict or constrain purchase of fertilizers.

COMMENT 36: Two commenhters were concerned with the 10 year
implementation of the provisions of Section 6.2. and urged a
shortened time table, with a justification for the time limits set.

AGENCY RESPONSE TO COMMENT 36: The WVDA has reduced the time
table for implementation in Section 6.2. from 10 years to 3
years.

COMMENT 37: Cne commenter stated that the concentration of animals
is more important than the number cf animals under Section 6.2.

AGENCY RESPONSE TO COMMENT 37: No modification of the rule is
needed as the concentration c¢f animals is considered with the
definition of "feedlot".

COMMENT 38: Two commenters felt that numbers cf animals much fewer
that in feedlots as specified in Sections 6.2. and 6.3. c¢ould have
potential impact on groundwater. They indicated that these
facilities should be regulated. :

AGENCY RESPONSE TO COMMENT 38: These commenters gave no
recommendation on the numbers that should be used and other
experts in this field could give no recommendation. The
numbers used are those used for the Clean Water Act
regulations. No modification of the rule was made.




COMMENT 39: Three comments were made on the Nuitrient Management
Plan referred to in Section 6.2.. One commenter suggested that a
Nutrient Management Plan be specified in detail so that it is not
something that a bureaucrat at a later point has a chance to make
up. One person asked about the specific compeonents of the Nutrient
Management Plan. One commenter stated that the Nutrient Management
Plan should consist o©f the producer's ability to provide for
adequate disposal of the manure. Two commenters asked what process
would be used to determine 1if the Plan was acceptable, if
compliance with the Plan would be checked, and who was responsible
for getting the Plan done. One commenter stated that poultry
growers with adeguate land and management abilitlies would not Dbe
handicapped by the Nutrient Management Plan as outlined in section
6.2. and 6.3.

AGENCY RESPONSE TQO COMMENT 39: The Nutrient Management Plan
factors in the land capabilities, the amount ¢f land available
to use the manure, climate, storage needs, etc.. The person
maintaining the animals would be responsible for obtaining and
complying with the Nutrient Management Plan. The commissioner
would be responsible for determining compliance with the Plan
under the provisions of this rule, Section 6.2. was modified
to specify the document where the Nutrient Management Plan can
be obtained.

COMMENT 4(0: One commenter stated that liquid manure handling or
continucus overflow water as mentioned in sectiens 6.2, and 6.3.
are not used in the poultry industry in this state and asked for
language more applicable to this industry. He stated that this
language must have been copied from something else.

AGENCY RESPONSE TO COMMENT 40: This language was adopted from
the Clean Water Act regulations (Appendix B to Part 122 of
Title 40). Current industry practice for broilers does not
use continuous overflow watering or liguid manure handling
systems. This means that they use a "dry" system that would
not be applicable to Sec¢tion 6.2.a. or Section 6.3.a.

COMMENT 41: One commenter asked i1f the numbers in Sections 6.2. and
6.3. are annual numbers or one-time capacity and suggested that
these sections should utilize the concept of tonnage of wastes
generated and the ability to safely store and utilize the wastes.

AGENCY RESPCNSE TO COMMENT 41: This plan does utilize the
concept of tonnage of wastes generated over time. The number
of animals referenced in 6.2.a. and 6.3.a. must be in a
feedlot which is defined as a place of confinement for a total
0f 45 days in any 12 month period. The abllity to safely
store the wastes produced is covered in the concept of the
Nutrient Management Plan in Section 6.1. No medification made
to the rule.
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COMMENT 42: One commenter reguested the addition of a definition cof

"sinkhole". Two commenters asked that the terms karst limestone
area, sandy solls, location near sinkholes or wells as noted in
section 6.3. be better defined. One commenter suggested that

buffer zZones for these areas be designated sc that it could be
determined if a facility would need to be regulated under section
6.3. One commenter stated that the terms in sections 6.3. and
6.3.a. are too vague with different interpretation allowed and
recommended deletion and movement to a section on voluntary best
management practices.

AGENCY RESPONSE TO COMMENT 42: The important designation is a
location where the potential for groundwater contamination is
high. The examples were given tc help explain the intent.
Each person operating a feedlot or storing manure will need to
determine what the potential for groundwater centamination is
for their particular situation. No meodification made in the
rule,

COMMENT 423: One commenter stated that section 6.4. is unclear as to
the volume of manure covered and the time frame covered. The
commenter recommended deletion of section 6.4. or moving the
section to a voluntary best management practice.

AGENCY RESPONSE TO COMMENT 43: Section 6.4. has been modified
in response to the comments asking for clarity. The WVDA does
not believe that a person purchasing and storing manure in
large gquantities should store them under voluntary best
management practices.

COMMENT 44:. One commenter stated that all conditions in 6.4. to
6.11. are wéll researched and are reasonable and attainable,.

AGENCY RESPONSE TO COMMENT 44: No agency response needed.

AGENCY CHANGE: Sections 6.5. through 7.3.g. in the proposed rule
were determined to be "voluntary best management practices" and
have been moved to a separate procedural rule. The comments
received on these sections 6.5. through 7.3.¢g. have been considered
and modifications made to the rule. The procedural rule will be
refiled for additional public comment. The remaining sections of
this rule have been renumbered.

COMMENT 45: One commenter sald that section 8.1. (now 7.1) was
great.

AGENCY RESPCNSE TO COMMENT 45: No response needed from WVDA.

COMMENT 46: Cne commenter said that Secticon 8 (now Section 8) on
penalties needs to be more specific, or to indicate where the
liability is incurred. The cocmmenter believes that this section
makes the assessment ¢f penalties discretionary and that any excuse
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would relieve a polluter from liability.

AGENCY RESPONSE TG COMMENT 46: The DNR (DEP) rule, Title 47
Serjies 56 "Assessment of Civil Administrative Penalties”
provides for specific penalties and is applicable to this
rule. No modification was made to the rule,

COMMENT 47: One comment was made that the rule lacks remediation
requirements and compensation of victims of contamination of
groundwater.

AGENCY RESPCONSE TO COMMENT 47: Secticn 9 on remediation was
added to the rule. Compensating victims of contamination is
outside the scope of the Groundwater Protection Act. Note
that 820-5M-13-b states that:

Nothing contained in this article shall abridge or alter
rights of action or remedies now or hereafter existing, nor
shall any provisions in this article, or any act done by
virtue of this article, be ceonstrued as estopping...persons as
riparian owners or otherwise, in the exercise of thelir rights
to suppress nuisances or to abate any pollution now or
hereafter existing, or to recover damages.

No modification to the rule was made to compensate victims due
o the provisions of the GWP Act.
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