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Approval of Filing

I, Paul L. Nusbaum, Secretary of the Department of Health and Human
Resources, do approve and consent to the filing of an amendment to existing
Legislative Rule 69CSR3, Implementation of the Omnibus Health Care Act

Payment Provisions, this 23" day of July 2004.

Signed: / M—‘“

P4ul L.. Nusbaum,
Secretary, Department of
Health and Human Resources




Brief Summary of Proposed Rule (Amendment)

The Omnibus Health Care Act (the Act) was enacted in 1989 and, inter alia,
required the Department of Health and Human Resources (DHHR) to promulgate
Legislative Rules to implement the provisions of the Act. DHHR promulgated such rules
in 1990 in three separate series, namely 69CSR2, 69CSR3, and 69CSR4. The Act, as
passed in 1989, contained provisions which set forth procedures: 1. for health care
providers to “withdraw” from the mandates of the Act; and, 2. a specific health care
claim reimbursement calculation methodology (see attached copies of former
legislation.). Consequently, Series 2 (69CSR2) and Series 3 (69CSR3) of the Rules, as
promulgated in 1990, contained substantial portions which set out the “withdrawn
provider” and “payment calculations” procedures,

The present proposed amendment to these rules (69CSR2 and 3) is necessary,
because the Legislature in 1991 eliminated the language in the Act permitting withdrawal
of providers and requiring the specific payment methodology (see attached copies of
former legislation with deleted language marked). The present proposed amendment to
the Rule(s) brings Series 2 and 3 into compliance with existing law (W.Va. Code§§16-
29D-1 et. seq.) by eliminating the “withdrawn provider” and “health care claim

reimbursement calculation” language from the Rule(s) (69CSD2 and 3).
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Statement of Circumstances

The Legislature, in 1991, substantially amended the enabling legislation for these
Rules (W.Va, Code 816-29D-1 et. seq., the Omnibus Health Care Act). These 1991
amendments eliminated significant sections of the Omnibus Health Care Act (Act)
relating to: 1. the ability of health care providers to elect to withdraw from the mandates
of the Act; and 2. the specific way certain health care claim reimbursements must be
calculated. The existing rule still contains major portions which set out the withdrawn
provider and health care claim reimbursement calculation methodology. The rule needs
amended to eliminate these provisions which no longer have statutory authority to

support them.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Implementation of the Omnibus Health Care Act Payment Provisions

Type of Rule: X Legislative Interpretive Procedural

Agency: Department of Health and Human Resources

Address: John Law, Assistant Secretary, Department of Health and Human Resources Office of
" Communications and Legislative Affairs
State Capitol Complex

Building 3, Room 206

1900 Kanawha Boulevard, East ~ 558-7899 phone ~ Fax 558-7075
Charleston, West Virginia 25305

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREA__SE_ CURLEET Ngﬁ THEREAFTER
ESTIMATED TOTAL NA N/A N/A N/A N/A
COST
PERSONAL SERVICES N/A N/A| N/A N/A N/A
CURRENT EXPENSE N/A N/A N/A N/A N/A
REPAIRS &

N/A N/A

ALTERATIONS N/A N/A A
EQUIPMENT N/A N/A N/A N/A N/A
OTHER N/A N/A N/A N/A N/A

2. Explanation of Above Estimates:

The amendment of the Rule will have no fiscal impact.

3. Objectives of These Rules:

To bring the Rule into compliance with amendments to the Omnibus Health Care
Act (W.Va. Code Section 16-29D - 1 et seq), which occurred after the initial
promulgation of the Rule.

1



Rule Title: Implementation of the Omnibus Health Care Act Payment Provisions

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:
None
B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
None

C. Economic Impact on Citizens/Public at Large.
None
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).
TITLE 69
LEGISLATIVE RULE e M EY D g3l
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
. ) i SN 1 H : { -"\
SERIES 3 o T U SUAYE
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT
PAYMENT PROVISIONS

§69-3-1. General.

1.1. Scope. -- This legislative rule 1mplements—t-hese the prov151ons of the Ommbus Health Care Act W.
Va Code§1629Dletseq—l-989- hichrela ab AFRANHRY asonable-and-customan

1.2. Authority, -- W. Va. Code §16-29D-7.

1.3, Filing Date.
1.4. Effective Date.
§69-3-2. Definitions.

2.1. The following words and phrases as used in these rules, unless a different meaning is clearly indicated
by the context, shall have the meanings stated below.

2.2. The "Act" means the Omnibus Health Care Act which is codified at W. Va. Code §16-29D-1 et seq,
as amended.

24, 2.3. "Legitimate uncontested invoice" means a claim for payment for medical services delivered to a
beneficiary of a department or division subject to the Act, received by that department or division in a manner
prescribed and with all information, whether from the provider, beneficiary, or other third-party payor,
stipulated by that department or division, and for which there is no action necessary for coordination of
benefits, subrogation or other good cause to establish the legitimacy of the claim.




69CSR3

24 2.4, "Secretary" means the Secretary of the West Virginia Department of Health and Human
Resources.

3.1. This rule also interprets the provisions of W. Va. Code §16-29D-3(i) relating to prompt payment to a
health care provider on or after September 1, 1989, for the purchase of health care or health care services by
the PEIA, the division of rehabilitation services and the workers' compensation commission.
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§69-3-6 __§ 69-3-4 Prompt Payment.

61 4.1.The PEIA, the division of rehabilitation services and the workers' compensation commission shall
cause to be issued, within sixty-five (65) days after actual receipt by the agency of a legitimate uncontested
invoice, a state check in payment for health care or health care services delivered to the respective beneficiaries
of such agencies on or after September 1, 1989.

6-1-+. 4.1.1. If a state check is issued more than sixty-five (65) days after actual receipt by the agency
of a legitimate uncontested invoice, the agency shall pay interest, at the current rate, as determined according to
subsection-614-+ 4.1.1.1,, calculated from the sixty-sixth (66th) day after such invoice was actually received by
the division or agency up to and including the date on which the state check is mailed to the vendor,

6111 4.1.1.1. The current rate of interest will be determined by the state tax commissioner under the
provisions of W. Va. Code §11-10-17(a).

63112 4.1.1.2 Fach division or agency shall record by electronic or other means the actual date
of receipt on all invoices received, and, if different, the date on which each invoice is deemed to be legitimate
and uncontested.

LALegal\Priscilla\K eith\69-doc



ENROLLED

COMMITTEE SUBSTITUTE
FOR

COMMITTEE SUBSTITUTE
FOR

Senate Bill No. 576 .

(Bvy SenaTons Tucken, Mr. PresipenT, anD Hanman, -
By nequest or Tue Execurive)

[Passed Apritd, 1008 in effect from passsge |

AN ACT to repeal seclion four, article iwenty-nine-b,

chapter sixieen of the code of West Virginia, one
thousand nine hundred thicly-one, as amended; (o
amend and reenacl section Iwenty of said arlicle
twenty-nine-b; lo further amend chapter sixteen of sald
code by adding thereto a new sarlicle, designated article
twenty-nine-d; to amend and reenacl seclion (hree,
article four, chapier twenty-three of said code; and to
amend article lwelve, chapler twenty-nine of said code
by adding therelo a new section, designaled section
live-c, all relating to the health care cost review
authority; repealing a {reeze on rates; repealing certain
expedited rale review prucesses; aulhorizing the cre-
ation of other expedited rate review pracesses; relating
o rale delerminations; approval of rale increases for
hospitals; providing for regulations regarding reporling
reguiremeits; praviding legishtive findings and legista-

Enr. Com. Sub. For Com. Sub. For 5. 3. Na. 576] 2

tive purpnses; providing definitions for cerlain articles;
providing that pharmacles and pharmacists not be
consldered health care providers under certain circwm-
stances; providing for conperation among agencies;
providing for the development of plans concerning
health care by specified department or divisions of state
governmenl; providing for reports to the Legislature;
prohibitions on balance billing and exceptions and
termination thereol; providing exceplions for cerlaln
henlth care providers; providing criteria for an accept-
able preferred provider contract; providing for rates of
reimbursement and exceptions thereto; exemplion from
and application of antiirust laws; providing clvil penal-
ties for violstions of the arlicle and provislons for
removal a3 a provider; providing a severability clause
for certain arllcles; authorizing promulgation of rules
by certain departments; providing schedules for maxl-
mum disbursements for medlical, surgical and hospital
trestment for workers’ compensatlon; providing for
submission of the rale schedule lo the Legislalure;
requiring verlficallon for workers’ compensslion pay-
ments; . prohiblting charges In excess of scheduled
amounts; providing for employer parlicipation In
preferred provider organizations, programs or cost
conislnment relallonships; and penalties for violslions
of article.

Be it enacted by the Legislature of West Virginia:

That seclion four, arlicle Iwenly-nine-b, chapler sixieen
of the code of West Virginia, one thousand nine hundred
thirly-one, as amended, be repealed; thal section twenty of
sald arlicle lwenly-nine-b be amended and reenacted; that
sald chapler sixteen be further amended by adding thereto
a new arlicle, designated arlicle lwenly-nine-d; thal section
three, arlicle four, chapler twenly-three of said code be
amended and reenscled; and that article twelve, chapler
iwenty-nine of sald cede be amended by adding thereto a
new secllon, deslgnaied sectlon flve-c, sll to read as follows:
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CHAPTER 1§. PUBLIC HEALTH.

AATICLE 29B. WEST VIRGINIA HEALTH CARE COST REVIEW

AUTHORITY.

§14-298-20. Rate delerminalion.

K1

{a) Upon commencement of review activilies, no
rates may be approved by the board nor payment be
made for services provided by hospitals under lhe
jurisdiction of the board by any purchaser or third-
party payor to or on behalf of any purchaser or class
of purchasers unless:

{1) The costs of the hoaplial's services are reasonably
related o the services provided and the rates are
reasonably relaled to the coals; .

{(2) The rales sre equiiably establlshed among all
purchasers or ciasses of purchasers within a hospital
withoul discrimination unless feders] or state atatutes
or regulations conflicl with Lhis requirement. Equily
among classes of purchasers may be achieved by
consldering demonsirated differences in the financial
requiremenis of hospilals resulting from service,
coverage and paymenl characlerisilcs of a class of
purchasers. The provision for differentials In rates
among classes of purchasers should be carried oul in
the conlext of each hospilal’s lotal financlal reguire-
ments for the efficieni provislon of necessary services.
The board shall Institute a study of cbjeclive methods
of computing Lthe percentage differential lo be utllized
for all hospitals in delermining appropriate projecied
gross revenues under subsecllon {b) of this seclion.
Such study shall include a revlew and detlermination
of the relevant and justiflable economic factors which
can be considered i selling such differential. The
differential shall be allowed for only those aclivilies
and programs which resull in quantitiable savings to
the hospilal wilh respect io patienl care costs, bad
debls, (ree care or working capilal, or reductions in
the paymenis of ollier payors. Each componeni ulil-
ized in determining lhe differential shall be individu-
slly quandified so that the differential shall equal the
value assigned 1o each component. The hoard shall
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conslder such mntters as coverage to individual
subscribers, the elderly and small groups, paymenl
praclices, savings in hospilal adininistrative costs, cost
conainment programs and working capital. The sludy
shall also provide for a method of annual recomputa-
tion of the differentlal and triennlal recompuiation of
all olher components. The board may contracl with
any person or entily to assisi the board in the dis-
charge of its duties as herein siated. Whoever absiructs
any person or entlty conducting a study authorized
under the provislons of this section shall be deemed ta
be in violation of this article and shall be subject ta
any approprlale aclions, Including Injunclive relief, as
may be necessary for the enforcement of this section;

(3) The rales of payment for medicald are reasonable
and adequate lo meet the costs which must be
Incurred by elficiently and economically operated
hospltals subjecl to the provisions of this article. Fhe
rates shall take inlo account the situation of hospitals
which serve disproportionate numbers of fow income
pallents and assure that individuals eligible for medic-
aid have reasonable nccess, tsking Inlo account geo-
graphlc lacation and reasonable travel time, to inpa-
ttent hospital services of adequale quallty;

(1) The rates are equilable In comparison to prevail-
ing rales for similar services in slmilar hospitals sas
determined by the board;

(5) In no event shall a hospital's recelpl of emer-
gency disaster funds from the lederal government be
Included In such hosplial's gross revenues for either

_ rale-selling or assessmenl purposes.

(b) In the interest of promoting efficient and appro-
priate utilization of hospital services the bosrd shali
review and make findings on the appropriateness of
projected gross revenues for a hospital as such
revenues relate to charges for services and anlicipated
Incidence of service. The board shall further render a
decision as to the amount of nel revenue over expen-

ditures that Is appropeiate for the effeclive operatlon
of the hospital.
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{c) When applying the criteria set forth above, the
board shall consider sll relevant factoss, including, but
nol limlted 10, the following: The economic faclors in
the hospilai’s ares; the hoapilal's eflorts to share
services; the hospilal'a efforts lo employ less coslly
alternailves for delivering substanilally similar servi-
ces or producing substantially similar or better results
in terms of lhe health status of those served; the
efliciency of the hospital as 1o cost and delivery of
heslth care; ihe quality of care; occupancy level; » fair
return on invesied capital, not otherwise compensated
for; whether Lhe hospilal ls operaled. for profii or nol
for profi; costs of educalion; and, Income from any
investments and assels nol assoclaled with patient
care, Including, bul nol limited to, parking gerages,
residences, office bulldings, and income from founda-
tions and restricled funds whether or not 10 sasociated.

{d) Wages, salaries and benefits paid to or on behaslt
of nonsupervisory employees of hospitals subjecl o
this arlicle shall nol be subjecl to review unlesa the
board liral determines that such wages, salarles and
beneflts may be unreasonably or uncustemarily high
or low. Sald exemplion does nol apply to accounling
and reporting requiremenis conlained in this srticle,
nor lo any thal may be established by the board.
“Nonsupervisory personnel,” for the purposes of this
seclion, means; bul is nol limited lo, employees of
hospitals subject 1o the provisions of this article who
are paid on an hourly basis.

(e) Reimbursement of capital snd operating costs for
new services and capital projecls subject lo article
two-d of this chapler shall not be allowed by the board
if such costs were incurred subsequent Lo the eighth
day of July, one thousand nine hundred seventy-
seven, unless they were exempt from review or
appraved by Lhé stale health planning und develop-
ment agency prior Lo the firsl day of July, one
thousand nine hundred cighty-four, pursuani lo the
provisions of ueticle lwo-d of this chapter.

(N The baard shall consull with relevant licensing
agenvies and may sequice Hean to provide written
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findings with regard (o Wheir stalulory functions and
Information oblained by thewm in the pursuit of these
functions. Any licensing agency empowered to suggest
or mandate changes In bLuildings or eperalions of
hospitals shall give notice 1o the board together wilh
any findings. )

{g) Rales shall be set by the board in advance of the
year during which they apply excepl {or the procedure
sel forth In subsection (c), section lwenty-one of this

arlicle end shall not be adjusted for costs aclually
incurred.

(b} All determinallons, orders and decisions of the
board with respecl 1o rates and revenues shall be
prospecllive In nature. .

(1} No hospitsl may charge for services at rates in
excess of lhose established In accordance wilth the

requirements of and procedures set forth in this -

article.

(]) Notwithstanding sny other provision of this
arlicle, the board shall approve all requesis for rate
Increases by hospilals which are licensed for one
hundred beds or less and which sre nol located In a
Slandard Melropoliian Stallstical Area where the rate
of Increase in the hospilal's gross inpstlent revenues
per discharge for nonmedicare snd nonmedicaid
payors is equal to or lesa than the rate of Inflatlon for
the hospllal industry nalionstly as measured by lhe
most recenlt hospital markel basket component of the
consumer price index ws reported by the United States
Bureau of Labor Stalistics applicable to the hoapital's
flacal year. The board may, by regulation, impose
reporiing requirementls to ensure that a hospilal does
not exceed lhe rale of increases permitled herein.

(k) Notwithstanding any olher provislon of this
article, the board shall develop sn expedited review
process applicable 1o all hospiilals licensed for more
than one hundred beds or that are located In &
Slandard Melropolitan Statistical Area for rale
Increase requesis which may be based upon & recog-
ndzed inflation Index for (he nationat or reglonal
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hospital indusiry. The board shall adopt emergency
reguiationa implemeniing this subseciion within
ninety days sfler the elfective dale of this subseclion
and shall thereafier submit a proposed legislative rule
to the Legislalure for consideratlon al lts regular
session In the year one lhousand nine hundred and
ninety.

ARTICLE 1D. STATRE HEALTH CARE.
§18-23D-1. Leglalallve lindings; legislailve purpese.

25

(a) The Leglslalure hereby finds as follows:

{1) That a significant and ever-increasing amount of
the stale’s flinanclal rescurces are required to sssure
that the cltizens of the slate who are reliant on the
siate for Lthe provision of heslth care services and
paymeni Lhereol receive such, whelher through the
public employees insurance agency, the siale medicald
program, lhe workers’ compensatlon fund, the division
of rehabllitation services or otherwise;

{2) Thai the stale has been unable 1o timely pay for
such health care services;

(3) Thal the public employees Inaurance agency and
the state medicaid program face serious financlal
difficuliies in terms of decreasing amounla of available
federal or state dollars by which to fund their respec-
live programs and in paying debla presently owed;

(4) That, in order Lo slleviale such situstion and to
assure such health care services, in addition to ade-
quale funding of such programs, the alate musi effect
cosl savings in the provision of such healih care;

(5) Thal il is in the best interest of the state end Lhe
citizens thereol thal the various state deparimenis and
divisions involved in such provisivn of heallh care and
the payment thereof cooperate in the eflecting of cost
savings; and )

(6) That the health and weli-being of all state
citizens, anal particularly those whose health care is
provided or poid for by the public employees insur-
ance apency, the state medicaid proagrom, the workers'

Enr. Com. Sub. For Com. Sub. For S. B. No. 576§ B
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compensation fund and the diviston of rehabilitation
scrvices, are of primary concern to the stale.

(b) This sriicle is enncled to provide a framewark
within which the departments and divisions of state
government can conperate lo effecl cost savings for the
provislon of health care services and the payment
thereof. It is the purpose of the Legislature to encour-
age the long-lerm, well-planned development of fair,
equilable and cost-effective systems for all healh care
providers pald or relmbursed by the public employees
Insurance sgency, lhe siale medicaid program, the

workers’ compensalion fund or the division of rehiabil-
itation services.

§16-29D-2. Delinftlons.

1
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(a) “Coordinalion of beneflits” means a provision
eslablishing an order in which two or more Insurance
coniracls, plans or programs covering the same bene-
ficiary pay thelr clalms, with the effect that there Is no
duplication of benelits.

(b) The tlerm “health care' or "healih care services"
means clinically refaled preventlve, diagnostic, treat-
ment, or rehsbliilalive services whelher provided in
the home, office, hospilal, clinic or any other sullable
place elthes inside or oulside the state of West Virginia
provided or prescribed by any health care provider or
providers. Such servicesa include, among others, med-
ical supplies, appliances, iaboratory, preventive, diag-
nostic, therapeulle and rehabiliiative services, hospital
care, nursing home snd convalescenl care, medical
physicians, cateopathic physiclans, chiropractic physi-
clans, and such other surgical including inpatient oral
surgery, nursing, and podiatric services and supplies as
may be prescribed by such health care providers but
not other denlal services.

{c) “Heallh care provider’ means a person, pariner-
ship, corporatlon, facllity or Institution licensed,
certifled or sulhorlzed by law lo provide professional
health care services In or outside this state (o an
Individual during thls Individual's medical care,

treatment or confinement. For the sole purpose of thia



9 [Enr. Com. Sub. For Com. Sub. For S. B. No. 576

21 article, pharmacisia and pharmacies shall nol be
28 considered health care providers.

§18-20D)-3. Agencies (¢ caoperaie and to previde plan;

conienis of plan; reporis is Legislature; late
paymenis by slaie agencies and Interest
thereen.

{a) Al} departments and divislons of the slale,
including, but nol limited to, the division of employ-
ment security, the division of heszlih, the division of
human services, and the division of workers’ compen-
satlon within the deparimenl of health and human
resources; Lhe public employees insurance agency
within the departmenl of administration; the division
of rehabllitallon services or such other depsriment or
divislon as shsll supervise or provide rehsabllitation;
and the West Virginia bosrd of regents or such other
departmenl or division as shall govern the stale
medical schools, are authorized and directed to cooper-
ale in order, among other things, 1o ensure the quallly
of the health care services delivered lo the beneficla-
ries of such depariments and divisions and o ensure
the containment of cosls in the payment for such
services.

(b) It ls expressly recognized that no other entity
may inlerfere with the discretion and judgment given
lo the single state agency which administers the state’s
medicaid program. Thus, It is the intention of the
Legislature that nothing contained in this article shall
be interpreted, consirued, or applied to interfere with
the powers snd actions of the single slale agency
which, in keeplng wills applicable federal law, shall
administer the slate's medicaid program as it per-
ceives Lo be in the best interest of that program and
its beneficiaries.

{c) Such departments and divisions shall develap a
plitn or plans o ensure that a reasonable anil appro-
priste level of health care is provided (o the heneficia-
vies o the various programs including the public
employees insutance agency and the workers’ com-
pensation hioel, the division of rehabilitation services
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and, lo the extenl permissible, the stale medicnid
program. The plan or plans may lnclude, among other
things, and the departmenls and divisions are hiereby
authorlzed to enter into:

(1) Ulilization review and -qualily assurance
programs;

{2) The establishmen! ol a Schedule or schedules of
the maximum reasonable amounts to be paid 1o health
care providers for the delivery of health care services
covered by the plan or plans. Such a schedule or
schedules may be elther prospective in nature or cost
reimbursement In nalure, or a mixlure of both:
Provided, That any payment methods or schedules for
instilutions which provide Inpatlent care shail be
institution-specilic and shsll, at 8 minimum, take info
account disproporlionate share of medicald, charlly
care and medical educstion: Provided, however, That
In no event may any rate set in this sriicle for an
Institutions! health care provider be grealer than such
Institutlon’s current rale established and approved by
the health care cost review suthorlty pursusnt te
arlicle lwenly-nine-b of ihis chapler;

{3) Provislons for making paymenls in advance of
the receipt of health care services by a benellclary, or
In advance of the recelpt of specific charges for such
aervices, or both;

(1) Provisions lor Lhe recelpl or payment of charges
by electronic transfers;

(5) Arrangements, including conlracts, with pre-
ferred provider orgsnizations; and

(6) Arrangements, including contracts, with parlicu-
lar health care providers to deliver health care
services to the beneliciaries of the programs of the
departments and divisions al sgreed upon rales in
exchange for conltrolled access lo the beneficlary
populations.

(d) The director of the public employees Insurance
agency shall contrect with an independent actuarial

raomnany for s rovlew avorv fanr voare af 1hna alaloea
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experience of all governmental entitles whose
employees parliclpate In the public employees Insur-
ance sgency program, including, but not limited to, all
branches of state government, all stale depariments or
agencies (Including those recelving funds from the
federal government or a federal sgency), all counly
and municipal governments, or sny olher similar
entitles for the purpose of determining the cosl of
providing coverage under the program, Including
adminjsiralive cost, to each such governmenial entity.

(e) Except ss provided In subseclion (h), seclloh
three of this article, any heallh care provider/who

rehabllitation services, the charges {6 which shall be
paid by or relmbursed by any a_mv-\-.-:.n-.p or divislon

which parlicipates I a plan or gflans as described in
this sectlon, shall be deemed tohave agreed to provide
health care services lo'the Wn\an:n.-.._n- of health care
programs of all of the o deparimenis and divisions
parliclpating In a plan/or plans: Provided, Thal a
health care provider s}iall\be in compliance wlith this
subsection if the health care\provider actuslly delivers
hesllh care services 1o sll siuch palienls who request
such services or j{ the healil\care provider actually
delivers heallh dare services th at least a sufficient
number of pafients who are beheliclarles under the
stale’s medickid program to equabe to at least lilteen
percenl ol Ahe healih care provider's lotal patient
populatiop’ Provided, however, Thay the delivery of
health chre services immediately needed to resolve an
imminént life-threatening medical or\surgical emer-
gency shall not be deemed 1o be an agheement under
this’subsection: Provided further, Thal\nothing con-
tained in this arlicke may be deemed 1o, br purport to
imply, any consent by any physician on the stalf of
any hospilal or other healih care institution to accept-
ing or agreeing o deliver health care services Lo any
heneficiary of a health care program of a division or
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departmentl of this state in any such physicinn’s
private office wr practice hy virtue of the Inct that such
physician saw such patienl in connection with such
physiclan’s dulies as an on-call stalf physician.

(NN The adminisiretors of the division of healih,
human services, workers' compensalioen, and the
public employees Insurance agency shall report 1o lhe
Legistalure no later than the first day of the regular
session of the Legislalure of lhe year ane thousand
nine hundred ninety concerning the plan or plans
developed: Provided, That the plan or plans may be
Implemented prlor lo the delivery of such repori.

{g) Nothing in thls sectlon shall be construed 1o give
or reserve lo lhe Legislslure any further or greater
power or jurlsdiclion over the operations or programs
of the varlous departments and dlvislons sffected by
this article than thal already possessed by the Leglsla-
ture In the absence of this arlicle.

W) A
services lo gram of
a departmenior division of the stale purpfiant to the
plan or plans déveloped in accordance
participatlon In safd plan or plans:
Provided, That the\health care prgfider shall provide
wrilten nolice of withdrawal fropf parlicipation in said
plan or plens to Lh
employees insurance ag
& provider who has wilhdfawn from further participa-
ton Is not required ly/Tender services to any beneli-
clarles under the p
palients at the
provided and
services Lo Kls or her pre-existing palients for not
more thanforty-five days sfier lendering the notlce of
withdrawael withoul obligaling hls or her self to treat
such olher beneficiarles.

{I) For the purchase of health care or health care
services by a health care provider participating In a
plan under this section three or in a conlract under
aubsection (d) or {e) of eectlon four of this article on
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or afler the first day of Seplember, one thousand nine
hundred eighty-nine by the public employees insur-
ance ageéncy, the division of rehabllitation services and
the division of worker’s compensation, a siate check
shall be issued in paymeni thereof within sixiy-tive
days after a legitimale unconlested invoice is sctually
recelved by such division or sgency. Any slale check
issued sfller sixty-five days shall include interesl st the
current rale, as determined by the slate lax commis-
sloner under lhe provislons of section seventeen-s,
article 1en, chapier eleven of this code, which Inleresi
shall be calculated from the aixty-sixth day afier such
involce was aclually received by the division or sgency
until the date on which the stale check ls mailed to the
vendor.

§18-20D-4. Prehiblilen on balance billlng; exceptions and
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{ermination of exceptlions.

{a) Except in Instances Involving the dellvery of
hesith care services immediately needed lo resolve an
tmminent life-threatening medical or surgical emer-
gency, the agreement by a health care provider 1o
deliver services to s beneficiary of any depariment or
division of the state which parlicipates in a plan or
plans developed under section three of thla ariicle
shall be deemed 1o also Include an agreement by thal
heslih care provider:

(1) To accept the assignment by the beneficiary of
any rights the benelicisary may have (o bill suth
division or department for, snd lo receive payment
under such plan or plans on account of, such services;
and

(2) To accept as payment in full for the delivery of
such services the amounl specified in plan or plans or
as determined hy the plan or plans. In such inslances,
the health care provider shall bill the division er
department, or such other person specified in the plan
or plans, directly for ihe services. The health care
provider shall sot bill the beneficiary or any other
person on beball of the bencliclary and, except for
deductibles or other payments specificd b the applica-
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ble plan or plans, the beneliciary shall not be person-
ally liable for any of the charges, including any
balance claimed by the provider to be owed as heing
the dilference belween thal provider's charge or
charges and the amount payable by the applicable
department or divisions. The plan or plans may specily
whal sums are deduclibles, co-payments or are olher-
wise payable by the benelitiary and the sums for
which the health care provider may bill the bLenefi-
ciary: In addition, any health care service which is not
subject to payment by the plan or plans shall be the
responsibility of the beneflctary and for those heallh
care services which are not covered by the plans,
there shall be no prohibltion against billing the
beneliclary directly. :

(b) The prohibitions and limilatlons stated In subsec-
llon {a) of Lhis section do nol apply to the delivery of
health care services immedistely needed lo resolve an
Imminent ilfe-threatening medical or surglcsl emer-
gency. However, once. lhe patlent Is stabllized, then
the delivery of any lurther heaith care services shall
be subject lo subsection (a) of this section for those
latter services only.

{c) The excepllons provided in this seclion for the
delivery of heslth care services Immediately needed to
resslve an imminent life-threalening medicsl or
surgical emergency shail not apply te health care
providers under contract with a department or divi-
sion plan or plans.

or podiatrists and
provider contrecls
ance agency nsofar
beneficiarles of th

o acceptable preferred
public employees Insur-
this sectlon would apply to
cy. The Hmltatlons in this
the benelicieriea of any

the state 0r'to any olher type'\gf heslth care provider.
An acceplable preferred pravMer contract for the
purpose of thin subsectlon ahall be one which meets
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ecacli and every one of the following factors in addition
to the olher clesnents reguired by o prefecred provider
arrangemenl:

(1) The contract shall set the rates of reimflursement
for heallh care services al the eighicth gercenlile of
the publie employees insurance agency’s A988 calendar
year experienge in paying claims unfess, aller Lhe
thirty-ltirst da¥ of December, une Ahausand nine
hundred elghty\nine, the dirccigh of the public
employees insurarge agency delerphines that condinu-
ing lo make paymehls at the eiglfieth percentile shall
not be consisient with the bydgelary resirictions
imposed by the Legislxture upoh the public employees
insurance agency. In iis lgler event, the direcior,
after consullalion with the advisory commillee created
under section seven of thig/arlicle, may cause the rate
of reimbursemenl lo be\set below the aforesaid
eighiieth percenlile but A nk event may those rates be
sel below the sevenly-filth pkrceniile. In determining
whether continued rates of payment of the eightieth
percentile shall be cgnsistent ok inconsisienl wilh the
aforesaid budgetary/resiriclions, lhe director shall take
inlo consideration only the current claims experience
of the health car¢ providers coverey by this subsection
and shall not cogisider the effecis of Wie other demands
upon the publlf employees insurance agency's resour-
cea. II a reducilon in rates Is necessary during a fiscal
year, al Lhe giart of the following fisckl year and for
the first six/months therealter, the ralga of reimbur-
sement slfall revert lo the aforesd|d eightielh
percentile

{2) Thy contract applies lo al least seventy percent,
by the first day of July, one thousand nine hundred
elghty-nine, and eighly percent by the f(irgl day of
Seplember, one thousand nine hundred elghty«nine, of
the members of recognized specialties of these heslih
care providers In the applicable reglon as deflned by
the eleven planning and development council regions
authorlzed by seclion five-a, sriicle Iwo-d, chepler
sixteen of this code as those regions exist on (he
effective date of this arlicle: Provided, That in deter-
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mining the percenlages sialed above in thia subsection,
the totsl number of healll care providers In a given
region and speclaity shall not include those providers
who are hospital based and who do nol themselves bill
or receive a lee for services delivered by them nor
shall the total numnber include those providers who
decline lo deliver health care services to all ben
ries of a healih cere program of sll deparimen
divisions of the stale: Provided, however, Th
director of the public employeea insurance

ists in a giver region are willlng lo entey into or to

continue wilh & coniract {o assure accesg/to that lype

of healih care

insurance agency
:

(3) The coniract pyovides for a utiljfation review and

(4} The econlract pr
the public employees

i e agency shall be indi-

by the agency's benefit pl
personal lability for pay

or plans and shall bear no
nt for health care services

July, one thousand nine huanddgd eighly-nine;

{8) The contracy shall include incentives lo public
employees insurdnce agency Beneliciaries lo utilize
subscriber heallh care providers'gnd shall also include
incenlives o Health care praviddrs lo subscribe o a
conlracl; and

{7) The gantract shalt provide Yhal, if alier the
contracl is/enlered into, later developments reveal that
one or more of subparits two, three, four or six of this
subsection are nu tonger satisfied, then the director of
the public employees insurance agency, aller approval
by the governor, may rencgoliste or terminale the
cantract npon giving notice of no dess than thiby days
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or no more that forly-five days: Provided, That any
non-participating providers during the continuance of
seclion four, of this article shall he permitled to set his
or her rales for reimbursemenl st no greater than one
hundred and len percenl of Lhe rates of reimbyirse-
menl sel by the director al the aforesaid eiglitielh
percentile and may make claiin against the begeliciary
for the halance between the amount paid by phe public
emplpyee insurance agency and the rate et by the
provi 8s deseribed above: Provided, hofnever, That
sny nomparticlpating provider shall be gubject lo the
provislons,of subsectlon (a), (b) and (c)/of section four
of this arligle if the director of the public employee
Insurance jgency delermines in Any case that a
beneficisry the public enployeg insurance agency
does not have\access lo a providey’who is parlicipating
in a preferred provider conlracl.

(e} Seclion four of this articlé shall not be applicabie
to hospitals which enter iglo prospeclive contracts
with the public elpployees/insurance agency for each
state fiscal year Injofar ay’ this section would apply lo
beneficiaries of thd] sgéncy. The limitations In this
subsection do nol apply to the beneliclaries of any
other program of any{other depsrtment-or division of
the alale or lo any gllter type of health care provider.
Such contracts shall intlude, in addition o the other
elemenls require

hich is satisfaclory Lo the
public empléyees insurance agency;

(2) For/the first yesr of the, contracl, the rates for
mined prospectively

insurance sgency's
one lthousand nine hundred elghty-nine fiscal year
experlence in paying lhe charges\ of each Individual
hospital, but laking into consideratign also any adjust-
menis to that experlence thal may be necessary to
provide for the special concerns and needs of the
stale's small and rural hospitals; for each succeeding
yesr of the conirect, {he rales shall be sel at no less
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than that of the first year but may be negotiated for
a grealer level; :

(3) The contracl provides that the beneficiacies of
the public employees insurance agency shall indi-
vidually responsible {or payments only as profided for
by the agency’s benefil plan or plans and shell bear no
persongl liabitity for payment for healih cyre services
except ag provided for by the plan or plans,

(1} Theé, contract Is entered into by tKe first day of .
July, one\thousand nine hundred eighiy-nine unless
the direciok of the public employeea fnsurance agency
exlends this{ime limit for good caus¢’

(5) The codfract shall provide by its terms that, if
cl Is entered Injd, later developments
reveal thal any‘pne or more of fhe firsl four factors sel
forth in this sulsection are #io longer salisfied, then
the direclor of th public epfployees insurance ageney,
afler approval of\lhe goyernor, may renegoliale or
lerminate that conlract dpon reasonable nolice which
shall not be less thayy Kirty days nor more than forty-
live days: Provided, hat any hospital which elects not
lo enter into a conpfaxl shall be subject lo the provi-
sions of subsectigrt (a})\(b) and (c} of seclion four of
this ariicle.

() Section/lour of i1hys article shall lerminate
further aclion\by lhe Legislature on the

thirtieth ddy of June, ane tBpusand one huadred and

commifee crealed under section, seven of this article
and the director of the public nployees insurance
agency shall report 1o the governhy and the Legisla-
lure apon the impact of the effects\of the prohibition
upan batance billing in this section’ upon the health
care pravider community, upon the public employees,
and upon the public cmployees insuranee agency.

§16-231)-5. Coordination of henclils,

|
2

Coordination af benefits is permittal hetween twe or
more dnsweance coGwes or cinployee beaefit plans
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§ 16-290-3 PUBLIC HEALTH

§ 16-29D-3. Agencies to cooperate and to provide plan;
contents of plan; reports to Legislature; late
payments by state agencies and interest
thereon.

(a) All departments and divisions of the state, including, but not limited to,
the bureau of employment programs, the division of health and the division of
human services within the department of health and human resources; the
public employees insurance agency within the department of administration;
the division of rehabilitation services or such other department or division as
shall supervise or provide rehabilitation; and the university of West Virginia
board of trustees, as the governing board for the state’s medical schools, are
authorized and directed to cooperate in order, among other things, to ensure
the quality of the health care services delivered to the beneficiaries of such
departments and divisions and to ensure the containment of costs in the pay-
ment for such services.

(b) It is expressly recognized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers
the state’s medicaid program. Thus, it is the intention of the Legislature that
nothing contained in this article shall be interpreted, construed, or applied to
interfere with the powers and actions of the single state agency which, in
keeping with applicable federal law, shall administer the state’s medicaid
program as it perceives to be in the best interest of that program and its
beneficiaries.

(c) Such departments and divisions shall develop a plan or plans to ensure
that a reasonable and appropriate level of health care is provided to the
beneficiaries of the various programs including the public employees insur-
ance agency and the workers’ compensation fund, the division of rehabilita-
tion services and, to the extent permissible, the state medicaid program. The
plan or plans may include, among other things, and the departments and
divisions are hereby authorized to enter into:

(1) Utilization review and quality assurance programs;

(2) The establishment of a schedule or schedules of the maximum reason-
able amounts o be paid to health care providers for the delivery of health care
services covered by the plan or plans. Such a schedule or schedules may be
either prospective in nature or cost reimbursement in nature, or a mixture of
both: Provided, That any payment methods or schedules for institutions which
provide inpatient care shall be institution-specific and shall, at a minimum,
take into account a disproportionate share of medicaid, charity care and medi-
cal education: Provided, however, That in no event may any rate set in this
article for an institutional health care provider be greater than such institu-
tion’s current rate established and approved by the health care cost review
authority pursuant to article twenty-nine-b [§ 16-29B-1 et seq.] of this chap-
ter;

(3) Provisions for making payments in advance of the receipt of health care
services by a beneficiary, or in advance of the receipt of specific charges for
such services, or both;

QA
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(4) Provisions for the receipt or payment of charges by electronic transfers;
(8) Arrangements, including contracts, with preferred provider organiza-

tions; and

{6) Arrangements, including contracts, with particular health care pro-
viders to deliver health care services to the beneficiaries of the programs of
the departments and divisions at agreed upon rates in exchange for controtled
access to the beneficiary populations.

{d) The director of the public employees insurance agency shall contract
with an independent actuarial company for a review every four years of the
claims experience of all governmental entities whose employees participate in
the public employees insurance agency program, including, but not limited to,
all branches of state government, all state departments or agencies {including
those receiving funds from the federal government or a federal agency), all
county and municipal governments, or any other similar entities for the pur-
pose of determining the cost of providing coverage under the program, includ-
ing administrative cost, to each such governmental entity.

(e) Nothing in this section shall be construed to give or reserve to the
Legislature any further or greater power or jurisdiction over the operations or
programs of the various departments and divisions affected by this article
than that already possessed by the Legislature in the absence of this article.

(f) For the purchase of health care or health care services by a health care
provider participating in a plan under this section on or after the first day of
September, one thousand nine hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation services and the division of
workers’ compensation, a state check shall be issued in payment thereof
within sixty-five days after a legitimate uncontested invoice is actually re-
ceived by such division or agency. Any state check issued afier sixty-five days
shall include interest at the current rate, as determined by the state tax
commissioner under the provisions of section seventeen-a {§ 11-10-17a], arti-
cle ten, chapter eleven of this code, which interest shall be calculated from the
sixty-sixth day after such invoice was actually received by the division or
agency until the date on which the state check is mailed to the vendor. (1989,
c. 87; 1991, cc. 16, 134.)

Effect of amendments of 1991. — Acts
1991, c. 16 rewrote the section to read as set
out in the editor's note below. Acts 1991, ¢. 134
rewrote (a); deleted former te!, (ft and (h) and
redesignated the remaining subsections ac-
cordingly; and deleted “or in a contract under
subsection (d) or (e) of section four of this arti-
cle” following “participating in a plan under
this section” in the first sentence of present (f).

Editor's notes. — This section was
amended twice in 1991, first by c. 16 and later
by ¢. 134. Neither amendement referred to the
ather. The text of the seciion as amended by c.
134 (passed March 9, 1991 and effective 90
days from passage) is set out above. Chapter 16
{passed March 8. 1991 and effective March 3,
1991) amended the section to read: "ia) All de-

partments and divisions of the state, including,
but net limited te, the division of health and
the division of human services within the de-
partment of health and human resources; the
bureau of employment programs within the de-
partment of commerce, laber and environmen-
tal resources; the public employees insurance
agency within the department of administra-
tion; the division of rehabilitation services or
such other department or division as shall su-
pervise or provide rehabilitation; and the West
Virginia board of regents or such other depart-
ment or division as shall govern the state med-
ical schools, are authorized and directed to co-
operate in order, among other things. te ensure
the quality of the health care services deliv-
ered to the beneficiaries of such departments
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and divisions and to ensure the containment of
costs in the payment for such services.

“(bj It is expressly recognized that no other
entity may interfere with the discretion and
judgment given to the single state agency
which administers the state’s medicaid pro-
gram. Thus, it is the intention of the Legisla-
ture that nothing contained in this article shall
be interpreted, construed, or applied to inter-
fere with the powers and actions of the single
state agency which, in keeping with applicable
federal law, shall administer the state’s medi-
caid program as it perceives to be in the best
interest of that program and its beneficiaries.

“{c) Such departments and divisions shall
develop a plan or plans to ensure that a reason-
able and appropriate level of healthk care is pro-
vided to the beneficiaries of the various pro-
grams including the public employees insur-
ance agency and the workers’ compensation
fund, the division of rehabilitation services
and, to the extent permissible, the state medi-
caid program. The plan or plans may include,
among other things, and the departments and
divisions are hereby authorized to enter into:

“(1) Utilization review and quelity assur-
afnce programs;

(2} The establishment of & scheduls or
schedules of the maximum reasonable ameunts
to be paid ta health care providers for the deliv-
ery of health care services covered by the plan
or plans. Such a schedule or schedules may be
either prospective in nature or cost reimburse-
ment in nature, or a mixture of both: Provided,
That any payment methods or schedules for
institutions which provide inpatient care shall
be institution-specific and shall, at a mini-
mum, take into account a disproportionate
share of medicaid, charity care and medical ed-
ucetion: Provided. however, That in no event
may any rate set in this article for an institu-
tional health care provider be greater than
such institution’s current rate established and
approved by the health care cost review au-
thority pursuant to article twenty-nine-b
{§ 16-29B-1 et seq.] of this chapter;

“t3) Provisions for making payments in ad-
vance of the receipt of health care services by a
beneficiary, or in advance of the receipt of spe-
cific charges for such services, or both;

“(4) Provisions for the receipt or payment of
charges by electronic transfers;

“(5) Arrangements, inciuding contracts, with
preferred provider organizations; and

"6) Arrangements, including contracts,
with particular health care providers to deliver
health care services to the beneficiaries of the
programs of the departments and divisions at
agreed upon rates in exchange for controlled
access to the beneficiary populations.

“{d} The director of the public employees in-
surance agency shail contract with an indepen-
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dent actuarial company for a review every four
years of the claims experience of ail govern-
mental entities whose employees participate in
the public employees insurance agency pro-
gram, inciuding, but not limited to, all
branches of state government, all state depart-
ments or agencies {(including those receiving
funds from the federal government or a federal
agency), ail county and municipal govern-
ments, or any other similar entities for the
purpose of determining the cost of providing
coverage under the program, including admin-
istrative cost, to each such governmental en-
tity.

“(e) Except as provided in subsection {h) of
this section, any health care provider whe
agrees to deliver health care services to any
beneficiary of a health care program of a de-
partment or division of the state, including the
public employees insurance agency, the state
medicaid program, the workers' compensation
fund and the division of rehabilitation services,
the charges for which shall be paid by or reim-
bursed by any department or division which
participates in a plan or plans as described in
this section, shall be deemed to have agreed to
provide health care servicea to the beneficia-
ries of health care programs of all of the other
departments and divisions participating in a
plan vr plans: Provided, That a health care pro-
vider shall be in compliance with this subsec-
tion if the health care provider actually de-
iivers healith care services to ali such patients
who request such services or if the health care
provider actually delivers health care services
to at least a sufficient number of patients who
are beneficiaries under the state's medicaid
program to eguate to at least fifteen percent of
the health care provider's total patient popula-
tion: Provided, however, That the delivery of
heaith care services immediately needed to re-
solve an imminent life-threatening medical or
surgical emergency shall not be deemed to be
an agreement under this subsection: Provided
further, That nothing contained in this article
may be deemed to, or purport to imply any con-
sent by any physician on the staff of any hospi-
tai or other health care institution te accepting
or agreeing to deliver health care services to
any beneficiary of a health care program of a
division or department of this state in any such
physician’s private office or practice by virtue
of the fact that such physician saw such pa-
tient in connection with such physician's du-
ties as an on-call staff physician.

“(fY The administrators of the division of
heaith. human services, workers’ compensa-
ticn, and the public employees insurance
agency shall report to the Legislature no later
than the first day of the regular session of the
Legislature of the year one thousand nine hun-
dred ninety concerning the plan or plans devel-
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oped: Provided, That the plan or plans may be
implemented prior to the delivery of such re-
port.

“{g) Nothing in this section shall be con-
strued to give or reserve to the Legisiature any
further or greater power or jurisdiction over
the operations or programs of the varicus de-
partments and divisions affected by this article
than that already possessed by the Legislature
in the absence of this articie.

“(h) A health care provider who provides
health care services to any beneficiary of a
health care program of a department or divi-
sion of the state pursuant to the plan or plans
developed in accordance with this article may
withdraw from participation in said plan or
plans: Provided, That the health care provider
shall provide written notice of withdrawal
from participation in said plan or plans to the
administrator of the public employees insur-
ance agency: Provided, however, That a pro-
vider who has withdrawn from further partici-
pation is not required to render services to any
beneficiaries under the pian or plans who are
not his or her patients at the time the notice of
withdrawal is provided and the provider may
continue to provide services to his or her pre-
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existing patients for not more than forty-five
days after tendering the notice of withdrawal
without obligating his or herself to treat such
other beneficiaries.

“(i} For the purchase of health care or health
care services by a health care provider partiei-
pating in a plan under this section or in a con-
tract under subsection {d) or (e) of section four
[§ 16-29D-4(d) or {e)] of this article on or after
the first day of September, one thousand nine
hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation
services and the division of workers' compensa-
tion, a state check shall be issued in payment
thereof within sixty-five days after a legiti-
matie uncontested invoice is actually received
by such division or agency. Any state check
issued after sixty-five days shall include inter-
est at the current rate, as determined by the
state tax commissioner under the provisions of
section seventeen-a [§ 11-10-17a), article ten,
chapter eleven of this code, which interest
shall be calculated from the sixty-sixth day af-
ter such invoize was actually received by the
division or agency until the date on which the
state check is mailed to the vendor.”

§ 16-29D-4. Prohibition on balance billing; exceptions.

(a) Except in instances involving the delivery of health care services imme-
diately needed {o resolve an imminent life-threatening medical or surgical
emergency, the agreement by a heaith care provider te deliver services to a
beneficiary of any department or division of the state which participates in a
plan or plans developed under section three [§ 16-29D-3] of this article shall
be considered to also include an agreement by that health care provider:

(1) To accept the assignment by the beneficiary of any rights the benefi-
ciary may have to bill such division or department for, and to receive payment
under such plan or plans on account of, such services; and

(2) To accept as payment in full for the delivery of such services the amount
specified in plan or plans or as determined by the plan ar plans. In such
instances, the health care provider shall bill the division or department, or
such other person specified in the plan or plans, directly for the services. The
health care provider shall not bill the beneficiary or any eother person on
behalf of the beneficiary and, except for deductibles or other payments speci-
fied in the applicable plan or plans, the beneficiary shall not be personally
liable for any of the charges, inctuding any balance claimed by the provider to
be owed as being the difference between that provider’s charge or charges and
the amount payable by the applicable department or divisions. The plan or
plans may specify what sums are deductibles, copayments or are otherwise
payable by the beneficiary and the sums for which the health care provider
may bill the beneficiary: In addition, any health care service which is not
subject to payment by the plan or plans shall be the responsibility of the
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beneficiary and for those health care services which are not covered by the
plans, there shall be no prohibition against billing the beneficiary directly.

{b) The prohibitions and limitations stated in subsection {a) of this section
do not apply to the delivery of health care services immediately needed to
reésolve an imminent life-threatening medical or surgical emergency. How-
ever, once the patient is stabilized, then the delivery of any further health
care services shall be subject to subsection {a) of this section for those latter
services only.

(c) The exceptions provided in this section for the delivery of health care
services immediately needed to resolve an imminent life-threatening medical
or surgical emergency shall not apply to health care providers under contract
with a department or division plan or plans. (1989, c. 87; 1991, c. 134.)

Effect of amendment of 1991. — The
amendment substituted “considered” for
“deemed” in (a); and deleted former (d)-(f).




