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DECISION NGO, 87-91

Following review under WV Code 29A-3-15a, 1t is the decision of the
Socretary of State that the above emergency rule be approved. A
copv of the cowplete decision with required lindings is available

from this office. ﬁ m‘
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AGENCY: Health and Human Resources

RIILE: Implementation of Omnibus Health Care Actl Payvment
Provisions

FTLED AS AN EMERGENCY RULE: Augusl 30, 1991

AT, 1 The Department of Heailth and Human Resources { Department) has
filed the above amendmenis as an emerdency rule.

LAT 2 West Virginia Code 29A-3-a regquires the Secretary of State to
review atl emergency rules filed after March 8., 1986. This

review requires the Secretarv of State to determine if the
agency Tilting such emergency rule: i) has complied with the
procedures for adopting an emergency rvule; 21 exceeded the
grope of its statytory auvthoritv in promulgating the emerdency
rule: or 3) can show that an emergency exists justifving the
promulgation of an emerdency rule.

rrat ., 3 Following review, the Secretary of State shall issue a
decigion as 1o whebther or not such an emergency rule should be
disapproved LI24A-3-ala)l,

R El {ad  Procedural Comnliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rTule by filing such rule, along with a
statement of the circumslances canstituting the
emerdency, with the Secretary of State and forthwith with
the Legisiative Rule-Making Review Committee (LRMRC).

Doy, 5 I an agency has accomplished the above ({wo required filings
with the appropriate supporting documents by the Lime the
emergency rule decision is issued or the explration of the
fortv-two davy review period, whichever 1is =ooner, the
Secretary of  State  shall rule in favor of procedural
compl iance,
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The Department filed this emergency rule with supporting
documents with the Secretary of State August 30, 1391 and with
Lhe LEMRC August 30, 19971,

't is the determination of the Secretary of State that Lhe
Nepartment has complied with the procedural requirements of WV
Code §29A-3-15 for adoption of an emergency rule.

iB) Statutory Authority -- WV Code §16-29D-7 reads:

t

The secretary of the department of health and human resources
shall promulgate rules to carry out the provisions of this
articie. . .The policies and procedures of the rate schedule
process setting forth the methodology for determination of
rates, pavments and schedules are subject to the legislative
rule-malking procedures of §294-1-1 et seq. of this code;
provided, That emergency rules may be utilized.

It is the determination of the Secretary of State that the
Department not. exceaeded its atatutory authority in
promulgating this emergency rule.

WV Code 29A-3-15(g) defines "emergency' AS
follows:

{C} Emerge!

(e} For the purposes of this section, an ewergeoncy exists
when the promulgation of a rule is necessarv for the jmmediate
preservation of ihe piblic peace, health, cafety or welfare or
je pnecessaryv to comply with a time limitation established by
{his code or hv a federal statute or regulation or to prevent
aeubsiantial harm to the public interest.

There are essentially three classes of emergency broadly
presentead with the above provision: 11 immediate
preservabion:; 2) Lime limitation: and 31 substantial harm. An
adency need only document to the salisfaction of the Secretary
o State that there exists a nexus hetween tLhe proposal and
ihe circumsbances creating at least one of the above three
coerdency categorles.

The facis and circumstances as presented by the
are as follows:

Promuleation of the amendments te this rule is necessary for
the immediate preservation of the public peace, healith, safety
and welfare and to prevent substantial harm Lo the public
interest.,

The fee schedule now in effect for the Public Emplovees
Insurance Agency has become outdated and inequitable, and is
cansing signilicant problems for public emplovees, health care
providers and the PETA.




The ocurrent schedule i1s based on 1988 charges. Feegs for
certain health care services, most especially primary care
services, are now Loo low. This is causing problems of access
ta needed care for PETA insured emplovees, as some physicians
are choeosing not to treat PEIA patients. These problem fees
are for primary and preventive health care services: should
pat.ients be unable Lo obtain these Dbasic and early
intervention services, it is possible they will incur dgreater
expenses due to waiting until health problems worsen or become
svmuplomablc.

The co¢urrent schedule has not been updated and contains
ahsnlete bhiiling codes, This causes confusion and delavs in
reimbursement to providers who, apprepriately, blll according
Lo current codes. The ©laims payvment system rejechts these
codes, and the provider is not paid for legitimate services.
ITn addition, the current fee schedule allows billing under
certain nonspecilic, "catch-all" codes. if used
inappropriately, these codes enable a provider to bill a
higher fee fhan wonld otherwise be paid 1if the service were
Filled under the appropriate code. The rate of billing the
PETA under these nonspecific codes is unusually high, which
means the agency is unnecessarily payving out higher fees than
it should.

Finally, in order to oblain necessary cost savings, the PETA
¥inance board has imposed a discount on payments to providers,
regardless ol whether the provider’'s chardges have been capped
by the existiing fee schedule., This discount has the effect of
penalizing low-cost providers, and also causes great confusion
on the part of providers and insureds alike, as to what this
amount  represents, and whether or not the insured is
responsible for payving 1t.

The new lee schedule described in the amendments to this rule
will eliminate the problems described above. the new schedule
ig derived from 1491 and 1990 claims data ceoliected by the

Heaith ITnsurance Association of America {"HIAA" ).
Conseqgquentlv, fees will be based on current charges. HIAA

updates its claims data every six months, which will enable
the PEIA, if the fiscal situation permits, to update its fee
schedule.,

The new fee schedule will aiso be updated regulariy wibth new

procedure codes, and most of the non-spevific-vodes wiil be
eliminated. ¥Finally the confusing and ineguitable discounl

will be eliminated.
The new schedule is designed to be budget-neutral. It will,
however, resulb in a fairer distribution of pavmenis and
eliminate thogse harriers creabing access Lo care problems for
TFEIA 1nsureds,




't iy the determination of the Secretarv of State that this
propngﬁl gqualifies under the definition of an emergency as
defined in 529A~-3-156(g). . . "immediate preservation of public
peace, health, safetv or weifare" and "time limitation".

This decision shall be cited as Emergency Rule Decision 87-91
or ERD 87-91 and may be cited as precedent. This decigion is
available from the Secretary of State and has been filed with
the Department of Health and Human Resources, the Attorney
General and the Legislative Rule Mah:nd RPVLPW Commission.
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