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Approval of Filing

I, Paul L. Nusbaum, Secretary of the Department of Health and
Human Resources, do approve and consent to the filing of the attached
Agency Approval of Proposed Rules, being a proposed amendment to
existing Legislative Rule 69CSR2, Implementation of Omnibus Health
Care Act this 27" day of August 2004.

Signed: g“t l‘ /l“’é——

Paul L. Nusbaum,
Secretary, Department of
Health and Human Resources




QUESTIONNAIRE

{Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: _August 27, 2004

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phane No ) Department of Health and Human Resources

John Law, Assistant Secretary, Office of Communications and Legislative Affairs, State Capitol

Bidg., Room 206, 1900 Kanawha Blvd., East 25305 558-7899

LEGISLATIVE RULE TITLE: Implementation of the Omnibus Health Care Act

(69 CSR 2)

1. Authorizing statute(s) citation W.Va. Code, Section 16 - 29D - 7

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

July 23, 2004

b.  What other notice, including advertising, did you give of the hearing?

None

c.  Date of Public Hearing(s) or Public Comment Period ended:

August 23, 2004

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached No comments received X




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

August 27, 2004

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

John Law, Assistant Secretary

Department of Health and Human Resources, Office of Communications

State Capitol Complex, Bldg. 3, Room 206

1900 Kanawha Blvd., East. Charleston, WYV 25305 558-7890

g IEDIFFERENT FROM ITEM ‘P, pleasc give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

Keith Huffman, General Counsel, Pubilc Employees Insurance Agency

State Capitol Complex, Bldg. 5, Room 1001

Charleston, WV 25305 558-6244 Exi. 226

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you flled in the State Register anotice of the time and place

of & hearing for the taking of evidence and a general description of the issues to be
decided.

N/A




Date of hearing or comment period:

N/A

On what date did you filc in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached _N/A




Brief Summary of Proposed Rule (Amendment)

The Omnibus Health Care Act (the Act) was enacted in 1989 and, inter alia,
required the Department of Health and Human Resources (DHHR) to promulgate
Legislative Rules to implement the provisions of the Act. DHHR promulgated such rules
in 1990 in three separate series, namely 69CSR2, 69CSR3, and 69CSR4. The Act, as
passed in 1989, contained provisions which set forth procedures: 1. for health care
providers to “withdraw” from the mandates of the Act; and, 2. a specific health care
claim reimbursement calculation methodology (see attached copies of former
legislation.). Consequently, Series 2 (69CSR2) and Series 3 (69CSR3) of the Rules, as
promulgated in 1990, contained substantial portions which set out the “withdrawn
provider” and “payment calculations” procedures.

The present proposed amendment to these rules (69CSR2 and 3) is necessary,
because the Legislature in 1991 eliminated the language in the Act permitting withdrawal
of providers and requiring the specific payment methodology (see attached copies of
former legislation with deleted language marked). The present proposed amendment to
the Rule(s) brings Series 2 and 3 into compliahce with existing law (W.Va. Code§§16-
29D-1 et. seq.) by eliminating the “withdrawn provider” and “health care claim
reimbursement calculation” language from the Rule(s) (69CSD2 and 3).
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Statement of Circumstances

The Legislature, in 1991, substantially amended the enabling legislation for these
Rules (W.Va. Code 8§16-29D-1 et. seq., the Omnibus Health Care Act). These 1991
amendments eliminated significant sections of the Omnibus Health Care Act (Act)
relating to: 1. the ability of health care providers to elect to withdraw from the mandates
of the Act; and 2. the specific way certain health care claim reimbursements must be
calculated. The existing rule still contains major portions which set out the withdrawn
provider and health care claim reimbursement calculation methodology. The rule needs
amended to eliminate these provisions which no longer have statutory authority to

support them.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Implementation of the Omnibus Health Care Act

Type of Rule: __X __ Legislative

Interpretive Procedural

Agency: Department of Health and Human Resources

Address: John Law, Assistant Secretary, Department of Health and Human Resources Office of
" Communications and Legislative Affairs
State Capitol Complex

Building 3, Room 206

1900 Kanawha Boulevard, East ~ 558-7899 phone  Fax 558-7075
Charleston, West Virginia 25305

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL NA N/A N/A N/A N/A
COST
PERSONAL SERVICES N/A N/A N/A N/A N/A
CURRENT EXPENSE N/A N/A N/A N/A N/A
REPAIRS &

N/A N/A

ALTERATIONS N/A /A NA
EQUIPMENT N/A N/A N/A N/A N/A
OTHER N/A N/A N/A N/A N/A

2. Explanation of Above Estimates:
The amendment of the Rule will have no fiscal impact.

3. Objectives of These Rules:

To bring the Rule into compliance with amendments to the Omnibus Health Care
Act (W.Va. Code Section 16-29D - 1 et seq), which occurred after the initial
promulgation of the Rule.




Rule Title: Implementation of the Omnibus Health Care Act

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:
None
B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
None

C. Economic Impact on Citizens/Public at Large.
None

Date: July 23, 2004




TITLE 69
LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

569-2-1. General.

1.1. Scope. -- This legislative rule implements the provisions of the Omnibus Health Care Act, West
Virginia Code, §16-29D-1 et seq., 1989. Under the Act, the Secretary of the Department of Health and Human
Resources is charged with the responsibility of promulgating rules to carry out the provisions of the Act. The
agencies subordinate to the Secretary under the provisions of the Act and to whom this rule is applicable are
the Division of Human Services, the Division of Human Services, the Division of Employment Security, and

the Division of Workers' Compensation. In addition, section 3 of the Act specifies that certain entities not
within the Department of Health and Human Resources are also subject to the provisions of the Act and of this
rule. Those other entities are the Public Employees Insurance Agency within the Department of
Administration, the Division of Rehabilitation Services under the State Board of Education sitting as the State
Board of Rehabilitation, and the Board of Trustees, which has responsibility for the state's medical schools,
within the Department of Education and the Arts. All of these governmental entities either are involved in
provision of health care services to beneficiaries of their programs or pay for health care services delivered to
those beneficiaries, or both, as well as often providing many other services to the beneficiaries of those
governmental entities' programs.

1.2. Authority. -- W.Va. Code §16-29D-7.

1.3. Filing Date. -

1.4. Effective Date. --
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69CSR2

§69-2-2. Definitions.

2.1. As used in this legislative rule, the following terms, words, and phrases have the meanings stated
below unless in any instance where such term, word, or phrase is employed the context clearly indicates that
another meaning is intended.

2.2. The term "Act" means the Omnibus Health Care Act which is codified at West Virginia Code §16-
29D-1 et seq., as amended.

2.3. The terms "Code of West Virginia" and "West Virginia Code" mean the West Virginia Code of 1931,
as amended,

2.4. The term "coordination of benefits" means a provision which establishes an order in which two or
more insurance contracts, plans or programs covering the same beneficiary pay their claims, with the effect that
there is no duplication of benefits.

2.5. The terms "health care", "health care services", or "health care treatments” mean clinically related
preventive, diagnostic, treatment, or rehabilitative services whether provided in the home, office, hospital,
clinic or any other suitable place either inside or outside the State of West Virginia provided or prescribed by
any health care provider or providers. Such services include, among others, medical supplies, appliances,
laboratory, preventive diagnostic, therapeutic and rehabilitative services, hospital care, nursing home and
convalescent care, medical physicians, osteopathic physicians, chiropractors, and such other surgical including
inpatient oral surgery, nursing, and podiatric services and supplies as may be prescribed by such health care
providers but not other dental services.

2.6. The term "health care provider" means a person, partnership, corporation, facility or institution
licensed, certified or authorized by law to provide professional health care services in or outside this state to an
individual during this individual's medical care, treatment or confinement. For the sole purpose of this rule and
the 1mplementat10n of the Act, the term does not include pharmamsts and pharmames At—ﬂae—epﬁeﬂ-ef—a

2.7. The term "life-threatening medical or surgical emergency" includes an emergency posing an imminent
threat of significant, permanent and clearly recognizable bodily impairment such as blindness or loss of limb.

2.8. The term "this rule" means the present legislative rule which has been designated as Title 69, Series 2.

2.9. The term "the Secretary" means the Secretary of the Department of Health and Human Resources.
§69-2-3. Purpose.

3.1. The purpose of this rule is to implement the Act. In adopting the Act, the Legislature stated that it
intended "to provide a framework within which the departments and divisions of state government can
cooperate to effect cost savings for the provision of health care services and the payment thereof, It is the

purpose of the Legislature to encourage the long-term, well-planned development of fair, equitable and cost-
effective systems for all health care providers paid or reimbursed by the public employees insurance agency,




69CSR2

the state medicaid program, the workers' compensation fund or the division of rehabilitation services". West
Virginia Code, §16-29D-1(b). This same purpose is applicable to the Division of Health,

3.2. In order to achieve this purpose, the Legislature directed that the State must ensure the delivery of
high quality health care services and effect cost savings in the provision of health care services. The legislature
concluded that it is in the best interests of the State and its citizens for the various state departments and
divisions, including the State's medical schools, which are involved in the provision of health care services and
the payment thereof, to cooperate in the generation of cost savings and in ensuring the quality of the health care
services delivered to the beneficiaries of all the state-supported programs.

§69-2-4. Non-Interference with the Medicaid Program.

4.1. Itis expressly recognized that no other entity may interfere with the discretion and judgment given to
the single state agency which administers the state's medicaid program. Thus, it is the intention of this rule that
nothing contained herein shall be interpreted, construed, or applied to interfere with the powers and actions of
the single state agency which, in keeping with applicable federal law, shall administer the state's medicaid
program as it perceives to be in the best interest of that program and its beneficiaries.

§69-2-5. Cendition-of Participation—Other Program Patients.—Emergency Services




69CSR2

54 5.1 The implied agreement as a matter of law of set-ferthin-subseetion-5-2-ofthisrule a health care
provider to accept assignment of benefits of a state program beneficiary pursuant to the Act shall not arise ir
the-followingeireumstances—5-4-1-—When-when the health care provider delivers health care services to a state
program beneficiary which are immediately needed to resolve an imminent life-threatening medical or surgical
emergency: Provided, that once the disease or injury which caused the emergency is stabilized, then further
treatment of that beneﬁmary by the health care prov1der will glve rise to the imiahed agreement as a matter of




69CSR2

that the immediate threat of death or permanent harm has been resolved to the extent that the patient is stable
and/or capable of being safely transported.
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by Providers.

imony

§69-2-7. 6. Test




69CSR2

7F3+. 6.1, Nothing in this rule or in the Act prohibits a health care provider who has elected not to
participate in the provision of health care services to state program beneficiaries (but who may have provided
covered services to such beneficiaries prior to such election) from testifying on behalf of or against a state
program beneficiary in any administrative or judicial proceeding. Divisions or agencies which otherwise have
the responsibility of reimbursing such health care providers for the time expended by the provider in testifying
shall continue to do so notwithstanding any other provision of this rule or the Act. Further, such testimony
shall not obligate any health care provider who has previously elected not to participate in the delivery of
health care services to state program beneficiaries to begin the delivery of such services.

§69-2- 8 7. Violations and Show Cause Proceedings; Penalties.

81 7.1. In the event that any health care provider or other legal entity violates any provision of the Act,
of this rule, of any other rule duly promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or any such rule, then the Secretary may assess a civil
penalty as provided by the Act and may order that the health care provider by removed from any list of
approved providers for whose services a department or division may pay in the future.

8:2. 7.2. Upon determining that there is probable cause to believe that a health care provider or other legal
entity may be knowingly engaging in such a violation, the Secretary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the alleged violation and the time and place
of a hearing at which such health care provider or other legal entity shall appear to show cause why a civil
penalty or removal from any list, or both, should not be imposed. Nothing in this rule shall limit the Secretary's
authority to resolve informally any alleged violation, by such means as stipulation, agreed settlement, consent
order, default, or other appropriate action.

83 7.3 At the hearing, the Secretary shall arrange to have the evidence in support of the allegations
presented and shall afford the health care provider or other legal entity an opportunity to cross-examine the
state's witnesses and shall afford the health care provider or other legal entity an opportunity to present
testimony and enter evidence in support of its position. The State shall bear the burden of proving a violation
of the Act.

&4. 7.4. The hearing shall be conducted in accordance with the administrative hearings provisions of
West Virginia Code, §29A-5-1 et seq., and applicable procedural rules promulgated by the Secretary.

8:5. 1.5.1If, after reviewing the record of such hearing, the Secretary determines, by a preponderance of the
evidence, that such health care provider is in violation of the Act, of this rule, or any other rule promulgated
under the Act, or any plan, order or directive issued under the Act or such rule, the Secretary may assess a civil
penalty as provided by the Act and may remove a health care provider from any list of approved providers for
whose services a department of division may pay in the future. In exercising his or her discretion in fixing the
amount of the penalty as well as determining whether to remove a health care provider from a list, the Secretary
shall take into account the degree of willfulness shown in the violation, the nature and type of the violation, the
monetary amount involved and whether the health care provider or other legal entity had personally gained by
the violation, the degree of harm, if any, suffered by a beneficiary of any state supported program due to the

9



violation, and such other factors as may be relevant to a particular case.

8:6:_7.6. Any health care provider or other legal entity proceeded against under this section & 7 shall
receive notice in writing by certified mail of the Secretary's decision, which decision shall contain a statement
of the penalty imposed, if any, whether the health care provider is to be removed from any applicable list and
the Secretary's findings of fact and conclusions of law in support of the exercise of Secretary's discretion in the
manner stated. The penalty and the removal may be imposed immediately by the Secretary without regard to
whether or not an appeal is filed: Provided, that the Secretary, in his or her discretion, may grant a stay of
enforcement or collection of the penalty or removal pending the resolution of an appeal.

8:7.7.7. Asprovided for by West Virginia Code, §16-29D-8, the health care provider or other legal entity
may appeal the Secretary's decision. Any appeal shall be taken and be handled in accordance with West
Virginia Code, §29A-5-4. The circuit court's review shall include a review of the amount of the penalty and
any removal of a health care provider from a department's or division's approved provider list. The circuit
court may enter a stay against the collection or enforcement of any penalty or removal order after a hearing on
the request for stay: Provided, that such hearing may not be conducted on an ex parte basis.

88, 7.8. Ifthe health care provider or other legal entity penalized or ordered removed from a department’s
or division's approved provider list either loses an appeal or does not appeal such penalties or removal and fails
to pay the amount of the penalty to the Secretary within thirty days or if the health care provider continues to
act in a manner contrary to his or her or its removal, the Attorney General may institute a civil action in the
circuit court of Kanawha County to recover the amount of the penalty or to seek an injunction. Such civil
action shall be handled in an expedited manner by the circuit court and shall be assigned for hearing at the
earliest possible date,

$=9_7.9. The remedies set forth in this section are intended only for violations of the Act and shall not

affect any other contractual relationship between any department or division and a health care provider or other
legal entity,

830, 7.10. Any health care provider removed from a department's or division's approved provider list
pursuant to this section-8 7 may petition the Secretary for reinstatement to such list after one-hundred and
eighty (180) days from his removal. Any appeal by the provider of the Secretary's decision shall be taken and
handled in accordance with West Virginia Code, §29A-5-4.

&+ 7.11. Any patient-identifying information or records obtained by the Secretary or his or her
employees or agents, or by any other department or division subject to the Act, during any investigation or
enforcement of the Act, this rule, or any other rule duly promulgated by the Secretary under the provisions of
the Act, shall be kept confidential and, shall not be released to the pubhe and shall be treated in aecordance
with all am)lleable prlvacv laws. 1t cretaryreeeives-allegs : der-is-netin-eomplian ;




69CSR2

§69-2-9, § 69-2-8. Declaratory Rulings and Informal Opinions.

91. 8.1. Ifin any particular instance a health care provider wishes to request that the Secretary make a
determination of the applicability of any section of this rule, or of any exception contained therein, to a given
state of facts, the health care provider may request either an informal opinion or a declaratory ruling from the
Secretary in accordance with the provisions of West Virginia Code, §29A-4-1.

569-2-10. §69-2-9. Severability.

+-+  _9.1. If any provision of this rule or the application thereof to any entity or circumstance is held
invalid, such invalidity does not affect the provisions or the applications of this rule which can be given effect
without the invalid provisions or application, and to this end the provisions of this rule are severable.

L:\Legal\Priscilla\K eith\96-02-07-23-04 doc
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No Comments Were Received and Therefore, No
Agency Amendments Were Made From The Proposed

Rule, as Filed on July 23, 2004,




ENROLLED

COMMITTEE SUBSTITUTE
FOR

COMMITTEE SUBSTITUTE
FOR

Senate Bill No. 576 :

(Bv SenaTors Tucken, Me. Presipaut, anp Harman, -
By reEqQuest or Tue Exccutive)

{Passed Apail 0, 1N0; In elféict from passage |

AN ACT to repeal section four, article iwenly-nine-b,

chapler sixteen of the code of West Virginia, one
thousand nine hundred thicly-one, as smended; lo
amend snd reenacl seclion twenty of ssid article
twenty-nine-b; 1o further amend chsapler sixleen of said
code by adding therelo a new arlicle, designaled arilcle
lwenly-nine-d; to amend and reenacl seclion three,
article four, chapter twenty-three of aaid code; and lo

amend orticle twelve, chapter twenty-nine of ssid code:

by adding therelo a new seclion, designaled seclion
five-c, all relating to the heallh care cosi review
autharily; repealing a freeze on rates; repealing cerlain
expedited rale review processes; awlhorizing Lhe cre-
alion of vther expeditel rale review processes; reluting
lo rale determinaticns; approval of rate increases for
hospitals; praviding for regulutions regurding reporling
requirements; providing legislative findings nndl legishi-

Enr. Com. Sub. For Com. Sub. For 8. 3. No. 576} 2

tive purposes; providing deflinitions for cerlain articles;
providing thst pharmacles and pharmacisis nol be
consldered health care providers under certain cireum-
stances; providing for cooperatlon among agencies;
providing for the development & plans concerning
health care by specified department or divisions of state
government; providing for reporils lo the Legislature:
prohibitions on balance billlng and exceptions and
lerminalion thereof; providing exceplions for cerlain
health care providers; providing criterla for an accept-
able preferred provider contract; providing for rales of
relmbursement and exceplions lhereto; exemplion from
and application of antltrust laws; providing civil penal-
lies for violations ol the arlicle and provisions for
removal as a provider; providing a severability clause
for cerlain erlicles; authorizing promulgation of rules
by certain departments; providing schedules for maxi-
mum disbursements for medical, surgical and hespital
trealmeni for workers’ compensstion; providing for
submission of the rale schedule to the Legislature;
requiring verilicallon for workers' compensslion pay-
menls; . prohibiting charges In excess of scheduled
amounts; providing for employer participation in
preferred provider orgenizalions, programs or cost
conlainment relallonships; and penaslties for violatlons
of arlicle.

Be it enacted by the Legislature of West Virginla:

That secllon four, srlicle twenty-nine-b, chepter sixteen
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be repesled; that secllon twenty of
sald srticle twenty-nine-b be amended and reenacted; thal
seld chapter sixleen be further amended by adding lherelo
s new srlicle, designaled article twenly-nine-d; that sectlon
three, sritcle four, chapter lwenty-three of sald code be
amended and reenacted; and thal arilcle twelve, chapter
lwenty-nine of said code be smended by adding thereto a
new secllon, designated section five-c, sl to read ss follows:
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CHAPTER 16. PUBLIC HEALTIL

ARTICLE 29B. WEST VIRGINIA NEALTH CARE COST REVIEW

AUTHORITY.

§14-298-20. Rate delermination.

WDl EnCN e LN =

(s} Upon commencement of review activitles, no
rales may be approved by the board nor payment be
made for services provided by hoaplials under Lhe
jurisdiction of the board by any purchaser or third-
parly payor to or on behalf of any purchaser or class
of purchasers unless:

(1) The costs of the hospilal’s services are reasonably
related 1o the services provided and the rates are
reasonably related to the costs; .

{2) The rales are equilably established among all
purchasers or classes of purchasers within a hospital
without discrimination unless federal or slate stalules
or regulations conflict with this requiremenl. Equily
among classes of purchasers may be achleved by
considering demonsirated differences in the flnancial
requiremenis of hosplials resuiting from service,
coverage and payment characleristies of a class of
purchasers. The provision for dilferentials In rales
among classes of purchasers should be earrled out in
the conlext of each hospital's total financlal require-
mentls for the efficient provision of necessary services.
The bosrd shall institute a siudy of objective methods
of compuling the percentage differenilel to be utillzed
for all hospilals in delermining appropriste projecled
gross revenues under subseclion {b) of this seclion.
Such study shall include a review and determination
of the relevant and justifiable economic factors which
can he considered i setling such diflerential. The
differential shall be allowed lor only those aclivities
and programs which resull in quantifiable savings to
the hospital witlh respect lo palienl care costs, bad
debts, Iree care or waorking capital, or reduclions in
ihe payments of other payors. Each component uiil-
ized in determining the dilferentiatl shall be individu-
ally quantified so thet the differential shall equal ihe
vatue assigned 3o each component. The board shall
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consider such matlera ns coverage 1o individienl
subscriiers, the elderly and small Braups, payment
praclices, savings In hospilal administrative costs, cost
conlalnment programs and working capltal. The slindy
shell also provide for a method of annual recompula-
lion of the differential and triennial recompulation of
all olher companents. The board may contract with
any person or entlly lo assisi the beard in the dis-
charge of its dutles as hierein stated. Whoever abstructs
any person or enlity conducling a sludy authorized
under the provisions of Lhis sectlon shall be deemed to

. be in violatlon of thiy article and shall be aubject lo

any oppropriate actlons, Including Injunctive reliel, as
may be necessary for the enforcement of this section;

{3) The rates of payment for medicald are reasonable
and adequate lo meel the costs which must be
Incurred by efflclently and economlcally operaied
hospitals subject to the provisions of this article. The
rales shall take into account the sltuation of hospitals
which serve disproportionate numbers of low income
pallents and assure thai indlviduals ellglble for medic-
ald have reasonable access, tsking Inlo account geo-
graphic locatlon and reasonsble travel time, to inpa-
tlent hospital services of adequate quality;

{1} The rates are equitable in comparison to prevall-
ing rates for similar services In similar hospitals as
determined by the board;

{5} In no event shall a hospital's receipt of emer-
gency disaster funds from the federsl government be
Included In such hospltal’s gross revenues for eilher

_ rale-setting or mssessment purposes,

(b) In the iInterest of promoting elficient and appro-
priate ulllization of hospital services the board shall
review and make findings on the spproprisleness of
projecled gross revenues for a hospital asx such
revenues relate to charges for services and antleipated
Incldence of service. The board shall further render a
decision as to the amount of nel revenue over expen-

ditures that is appropriate for the effective aperalion
of the hospilal.
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{c) When applying the criterla sel forth above, the
board shall consider all relevant faclors, Including, but

.nol limited o, the following: The economic factors in

the hospital’s ares; the hoapital’s efforts to share
services; Lthe haspilal's efforis to employ less costly
slternatives for delivering subsiantially similar servi-
ces or producing subsisnilslly similar or betier reaulis
in terms of the heslth sislus of those served; lhe
efficiency of the hosplial as to cost and dellvery of
health care; the quality of care; occupancy level; a lair
relurn on invesied capital, not olherwise compensated
for; whether the hosplial Is operated for profil or not
for profil; cosls of education; and, income from any
invesiments and assels nol associaled with patient
care, Including, bul not limited to, parking garages,
residences, office bulldings, and Income from lounda-
tions and resiricled funds whelher or nol 30 assoclated.

(d)} Wages, sslaries and benelils pald to or on behalf
of nonsupervisory employees of hospilals subject to
this article shall not be subject 10 review unless the
hoard first delermines thal such wages, salaries and
benefils may be unreasonably or uncustomarily high
or low. Said exemption does nol spply lo accounting
and reporling requirements conlained in this article,
nor to any that may be established by the board.
“Nonsupervisory personnel,” for (he purposes of this
seclion, means, bul is nol limited to, employees of
hespitals subject 10 the provisions of this article who
are paid on an hourly basis.

(e) Reimbursement of capital and aperating costs for
new services and capilal projecls subject 1o ariicle
two-d of this chapler shall not be allowed by the hoard
if such cosls were incurred subsequent to the eighth
day of July, one thousand nine hundred seventy-
seven, unless they were exempl from review or
approved by the state health planning and develop-
ment agency prior (o the first day of July, one
thousand nine: hawdred eighty-four, pursuant Lo the
provisions of article two-d of this chapler.

(Fy The buard shiall consult with relevant licensing
arencies and way reguire thean 1o provide wrillen
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findings with regard Lo lheir statutory Tunctivng and
Information oblained by them in the pursuit of thase
functlons. Any licensing agency empuwered to suggesl
or mandale changes in buildings or aperations of
haspitals shall give notice 1o lhe hoard logelher with
any {indings. )

{¢) Rales shall be sel by the beard in advance of the
year during which they apply excepl for lhe procedure
sel forth in subseclion (¢}, section twenly-one of this

article and shall not be adjusted for custs aclually
incurred.

(k) All determinations, orders and declsions of the
bosrd with respect to rates and revenues shall be
prospeclive In nalure. .

(1) No hospital may charge for services at rates In
excess of lhose eslablished In accordance with the

requiremenls of and procedures sel forth In this -
arllele. .

(]) Notwithslanding any other provislon of this
srlicle, the board shall approve all requesis for rate
increases by hospltals which are licensed for one
hundred beds or less and which are not located In a
Standard Metropolitan Statistical Area where the rate
of incresse in the hospllal's gross inpsilent revenues
per dlacharge for nenmedicare and nonmedicald
peyors s equal to or less than the rale of inflation for
the hosplial Industry natlonally ss measured by the
mosl recent hospital murket baskel component of the
consumer price index as reporied by the Unlted States
Bureau of Labor Statistics applicable lo the hospital's
fiscal year. The board may, by regulatlon, impose
reporiing requlrements lo ensure that a hospilal does
nol exceed the rate of Increases permitted hereln.

(k) Notwithstanding any other provision of this
article, the board shall develop an expedited review
process applicable to all hospitals licensed for more
than one hundred beds or that are locsted In a
Standard Metropolitan Stslistical Area for rate
Increaze requents which may be based upon a recog-
nized Infiation Index for the nationnt or reglonal
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hospltal industry. The board shall adopt emergency
regulstions Implemeniing this subseclion within
ninely days sfier lhe elfective daie of this subsecilon
and shall therealier submll a proposed legislalive rule
lo the Legislature for consideratlon at its regular
sesslon in lhe yesr one thousand nine hundred and
ninely.

ARTICLE HD. STATE NEALTH CARE.
§16-20D-1. Leglslallve findings; leglslative purpese.

il

(8) The Legislalure hereby finds as follows:

{1) That a significant and ever-increasing amount of
the state’s financlal resources are required lo asaure
that the cllizens of the slale who are reliant on the
stale for the provision of heslth care services snd
paymeni thereof receive such, whether through the
public employees insurance agency, the siate medicald
program, the workers' compensatlon fund, the division
of rehabilitalion services or olherwise;

{2) That the staie haa been unable to timely pay for
such health care services;

(3) That the public employees insurance agency and
the siaste medicaid program face serious financial
difficulties in terms of decreasing amounts of available
federsl or state dollars by which lo fund their respec-
tive programs and in paying debis presently owed;

(4) That, In order to alleviale such situatlon and lo
assure such health care services, in addition lo ade-
quate funding of such programs, the stale must effect
cosl savings in the provision of such healih care;

{5) That H is in the besl interest of the state 2nd the
citizens thereol thal the various stale departments and
divisions involved in such provision of heallh care and
the payment thereol cooperate in the eflecting of cost
savings; and .

(6) That the health and well-being of all slate
citizens, und particularly those whose heallh care is
provided or paid for by the public employees insur-
ance apency, the stale medicaid program, the workess’
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30
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38
39
40
41
12

compensalion fund and the division of relabilitalion
services, are of pritmary concern to the slale.

(b} This article is enacied to provide a framework
within which the departments and divisions of stale
goevernmend can cooperale lo effecl cosl savings for Lhe
provision of healih care services and lhe payment
thereol. 1t is the purpuse of the Legislature lo encour-
age the long-lerm, well-planned development of fair,
equitable and cost-effeclive systems for all healih care
providers pald or reimbursed by the public employees
Insurance sgency, the state medicaid program, the
workers’ compensation fund or lhe division of reliabil-
itatlon services.

$16-291)-2, Dedinlilons.

1
2
3
1
5
8
7
8

10
i
12

{a) "Cooerdinatlon of benefils’ means a provision
eslablishing an order in which twe or more Insurance
contracts, plans or programs covering the same bene-
liciary pay thelr claims, with the effect thal there Is no
duplication of benelits.

{b) The term “heslth care” or “health care services”
means clinically related preventive, diagnostic, treat-
ment, or rehabilitative services whelher provided In
the home, office, hospltal, clinic or any other suilable
place elther Inside or culside the state of Wesl Virginla
provided or prescribed by sny health care provider or
providers. Such services lnclude, ameng others, med-
lcal supplies, sppliances, laboratory, preventive, dlag-
nostic, therapeutic and rehabilitatlve services, hospital
care, nursing home and convalescent care, medicsl
physicians, osteopathlc physiclans, chiropractic physt-
clane, and such other surgleal including Inpatient oral
surgery, nursing, and podisiric services and supplies as
may be prescribed by such health care providers but
nol other dental services.

(c) “Health care provider’ mesns a person, partner-
ship, corporation, facilily or instilution llcensed,
cerlified or authorized by law to provide professionsl
health care services in or outslde thls siate to an
Individual during this Indlvidual's medical care,
treatment ar confinement. For 1he sole purpnse of this



27
28

8 [Enr. Com. Sub. For Com. Sub. For S. B. No. 578

article, pharmacists and pharmacies shall not be
considered heslth care providers.

§18-29D-3. Agencies (o cooperaie and to previde plan;

3883

28

30
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51
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conlenis of plan; reporis le Legislalure; laie
paymenis by siaie agencies and interest
thereen.

(s) All depariments and divisions of the stale,
including, but nol limited to, the division of employ-
menl securily, the division of health, the division of
human services, and the division of workers' compen-
sation within the deparimeni of health and human
resources; the public employees insurance agency
within the deparimeni of adminisiration; the division
of rehabilitation services or such other department or
division as shall supervise or provide rehabilitation;
and the West Virginia board of regents or such other
depariment or division as shall govern the siale
medical schools, are authorized and directed to cooper-
ale in order, among other things, lo ensure the quality
of the health care services delivered 1o the benelicla-
riea of such departments and divisions and to ensure
the containment of costs in the payment for such
services.

(b) 1t is expressly recognized that no other enlily
may interfere with the diseretlion and judgment given
lo the single state egency which administers the state's
medicald program. Thus, it is the intention ol the
Leglstature that nothing contained in ihis article shall
be interpreted, consirued, or applied 1o interfere with
the powers and actions of the single slate agency
which, in keeping with applicable federal law, shall
administer the stale's, medicaid program as il per-
ceives (o be in the best inlerest of that program and
its beneficiaries.

{c) Such depurtments and divisions shail develop a
plan or plans o ensure that a reasonable and appro-
priale level of health care is provided (o the heneficia-
ries of the various programs including the public
employres insavance ageney and the workers’ com-
pensiation fuwl, the division of rehabilitalion servicees

Finr.
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and, o the extent permissible, the state nedicaid
progrem. The plan or plans may include, among aiher
things, and the departments and divisions are hereby
authorized to enter into:

(1) Utllizatlon review and -quality assurance
programs;

{2) The eatablishment of a chedule or schedules of
the maximum reasonable amounts to be pald to health
care providers lor the delivery of health care services
covered by the plan or plans. Such a schedule or
schedules may be elther prospeclive in nalure or cost
reimbursement in nature, or a mixture of both:
Provided, That any payment methods or schedules for
institutions which provide inpatient care shall be
instilullon-specific and ahall, at 8 minimum, take into
account dlsproportlonate share ol medicaid, charity
care and medical education: Provided, however, That
in no evenl meay any rate sel in this article for an
Institullonsl heslth care provider be greater than such
insiitulion’s current rate established and approved by
the health care cosl review suthority pursuant lo
article twenty-nine-b of this chapter;

(3) Provisions for making psyments in advance of
the receipt of health care services by a beneficlary, or
in advance of the recelpt of specific charges for such
services, or both;

(4) Provistons for the recelpt or payment of charges
by electronlc transfers;

(5} Arrangements, Including contracts, with pre-
ferred provider organizatlons; and

{8) Arrangements, including contracts, with particu-
lar health care providers to dellves health care
services to the benellclaries of the programs of the
departments and divisions at sgreed upon raies In
exchange for controlled access lo the beneficiary
populations.

(d) The director of the public employees insurance

sgency shall contract with an independent actuarial
company for a revliew evervy faur veara af the clabnn
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experlence of all governmenlal enililes whose
employees parlicipale in the public employees insur-
ance agency program, Including, but not limited 1o, all
branches of state government, sall sisle deparimenis or
agencies (inciuding those recelving funds from the
federal government or a federal agency), all counly
and municipal governments, or any other similar
enillies for the purpose of determining the cost of
providing coverage under {he program, including
administirative coal, lo each such governmental entity.

(e) Excepl as provided in subsection (h), seclioh
three of this article, any health care provider/who

workers® comp
rehabllitstion se

which partielpates
this section, shall be
health care services lothe
programs of all of the o
participaling In a plan

wn\am_.n_-.._n- of health care

departmenis and divislona
r plans: Provided, That a
in compllance with this

heslth care service
such services or
delivers health

the delivery of
re services immedialely needed lo resolve an

this"subsection: Provided further, That\nothing con-
lained in this article may be deemed 1o, br purport to
imply, any consent by any physician on the staff of
any hospital or other health care institution to accept-
ing vr agrecing lo deliver health eare services lo any
beneficiary of a health eare progeam of o division or
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department of this state in any such physician's
private sfflive or practice by vietue of the fact that sueh
physician saw such patient In connectinn with such
physician’s duties as an on-call staif physician.

(1} The administrators of the division of health,
human services, workers’ compensation, and Lhe
public employees Insurance agency shall report lo the
Legislature no later than the first day of the regular
session of lhe Legislalure of the year one thousand
nine hundred ninety concerning the plan or plans
developed: Provided, Thal the plan or plans may be
Implemented prior to the delivery of such report.

{g) Nothing In this section shall be construed to glve
or reserve lo lthe Legislature any further or greater
power or jurlsdiclion over the operations or programs
of the various departments and divislons affecled by
this article than that already possessed by the Legisla-
ture in the absence of this arlicle.

(3 A
services lo

may withdraw from participalion in sefd plan or plans:
Provided, That the\health eare pro#ider shall provide
wrillen nollce of withdrawal fvo
pla or plans to th siralor of the public
employees insurance sghncy? Provided, however, That
a provider who has withgfawn from further parlicipa-
tion Is not required tp render services to any benefl-
claries under the plafi or plaka who are not his or her
pallenis al the lce of wilhdrawal Is
provided and conlinue to provide
services (o lils or her pre-existihg patlenis for not
more than“forty-flve days alter lendering the notice of
withdrawal without obligating hls or her sell to treat
such other beneficlaries.

(1) For the purchsse of health care or heslth care
services by a health care provider participating in s
plan under this seclion three or In a coniract under
subsection (d) or (e) of section four of this article on

o ;_

#1
(S

,ar

L N
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158 or aller the first day of September, one thousand nine
157 hundred eighty-nine by the public employees inaur-
158 ance agéncy, the division of rehabllilation services and
150 the division of worker’s compenaation, s state check
160 shall be issued in payment theceof within sixly-flve
161 days after a leglilmate uncontested invoice Is aclusily
182 recelved by auch division or agency. Any sisle check
163 iasued afler sixly-five days shall include Inleresi sl the
184 current rale, as determined by the slate tax commis-
185 sioner under the provislons of secllon sevenleen-a,
168 article len, chapler eleven of Ihis code, which Interest
187 shall be caiculated from the sixty-sixth day sfier such
168 involce was aclually received by the division or agency
168 until the dste on which the siale check Is mailed lo the
170 vendor.

§16-20D-4. Prehibition en balance hilling; exceptions and
{ermination of excepilens. :

{s) Except In Instances Involving the delivery of
health care services immediately needed lo resolve sn
imminent life-thresiening medical or surgical emer-
gency, lhe agreement by a heslth care provider to
deliver services lo a beneficiary of any department or
division of the stale which participates in a plan or
plans developed under section three of this arlicle
shell be deemed to also Include an agreement by that
health care provider:

DM@ dtd e

10 (1) To accepl the assignment by the heneficiary of
Ul eny rights the beneliclary may have to bill suth
12 division or department for, and o receive payment
13 under such plan or plans on account of, such services;
14 and

15 (2) To accept as payment in full for the delivery of
16 such services the amount specified in plan or plans or
IT as determined hy the plan or plans. In such instances,
i8 the heallh care provider shall bill the division or
13 department, or such ather person specified in the plan
20 or plans, directly for the services. The healih care
21 provider shall not bill the beneliciary or any other
22 person on behall of (he beneficiary and, except for
23 deduelides ar other payiments specificd in the applica-
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ble plan or plans, the beneficiary shall nol he person-
ally liable for any of the charges, including any
balance claimmed by the provider to be owed as heing
the difference belween that pravider's charge or
cherges and the amount payable by the applicable
department or divisions. The plan or plans may specily
what sums are deductibles, co-paymenis or are other-
wise payable by the benefitiary and the sums for
which the health care provider may Lill the beneli-
clary: In addition, any health care service which is not
subject to payment by the plan or plans shall be the
responsibillty of the beneficlary sand for those heslth
care services which are not covered by the plans,
there shall be no prohibition against billing the
beneliciary directly. .

(b} The prohibitions and Himltations stated In subsec-
lion (a) of this section do not apply lo the dellvery of
_health care services immediately needed to resolve an
Imminent life-lhrestening medical or surglcal emer-
gency. However, once. the palient is stabllized, ihen
the delivery of any further health care services shall
be subject lo subsection (s) of this secllion for those
latter services only.

{c) The exceplions provided In lhis seclion for the
delivery of health care services immedlately needed to
resolve an imminent life-threalening medical or
surgical emergency shall nol apply to health care
providers under contract with a department or divl-

sion plan or plans.
{d) Subs tlon four
shall nol be a tare providers

or podisirisis and
provider contracla
ance agency insofar
beneficlarles of th
subsection do
other progra
the stale
An ac

o acceptable preferred
public employees Insur-
this seclion would apply 1o
cy. The limitations In this
the beneliciarles of any
of sny other \{epartment or division of
to any olher type'wf heslith care provider.
plable preferred provider contract for the

pirpose of his subsectlon shall he ane which nieels




65
66

1]}
102
103
104
105

15 |Eov. Com. Sube. For Come Subi, For 8. 3. No. 57,

cach and every one of the following factors in adilition
o the other elements required by a prefeered provider
arrangement:

{1) The contracl shall sel {he rates of reimbursement
for health care services al lhe eighlielh gercentile of
the public employees insurance agency’s A988 calendar
year experledge in paying claims unfess, afler the

ines that continu-
ing to meke paymehis al the eiglfieth percentile shal

imposed by the Leglislyiure upofi the public employees

after consullation with the advisory commitiee crealed
under secllon seven of thlg/article, may cause the rale
of relmbursement lo bg\ set below ihe aloresaid
elghtlelh percentile but A ng evenl may those rates be
sel below Lhe sevenly-fiflth pereentile. In determining
whether conlinued rafes of payment of the eightieth
percentlle shall be cgnsistent ok Inconsisienl with the
aforesaid budgelary/resiriclions, Yhe direclor shall take
Into consideratlon /only the eurrehl claims experlence
of the health car¢’ providers coverey by thils subsection
and shall not coflalder the effecls of iie other demands
upon the publi¢ employees insurance\ agency’s resour-
ces. Il n reduglion In rates is necessary during s fiscal
year, at the glart of the following flischl year and for
the first six/months thereafller, the ralgs of reimbur-
sement shisll reverl lo the aforesajd eightieth

(2} The contracl applles lo al least seventy percent,
by the first day of July, one thousand nine hundred
elghly-nine, and eighty percent by the fifgl day of
Seplember, one thousand nine hundred eightynine, of
the members of recognized specialties of these healih
care providers In lhe applicable reglon as defined by
the eleven planning and development councll regions
aulhorlzed by seclion live-a, article two-d, chapler
slxteen of thls code as thuse regions exist on the
effective dale of this article: Provided, That in deter-
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mining the percenlages siated above In this aubsection,
the total number of health care providers in & glven
region and specially shall not include those providers
who are hospilal based and who do nol themaselves bill
or receive a fee for services delivered by them nor
shall the tolal numnber include those providers who
decline io deliver health care services to all ben
ries of & health care program of all deparimen
divisions of the slate: Provided, however, Th
director of the public employees Insurance

sufficlent nuipber of providers or recognizgd speclal-

continue with & conlracl 1o assure access/lo that lype
of health care
insurence agency

{3) The coniract provides for a ullijzation review and

(#) The contract py
the public employees i

by ihe agency's benefit pl
personal lability for pay

or plans and shall bear no
nt for healih care services

July, one thousand nine hundded elghly-nine;

(6) The contracy shall include incenlives Lo public
employees insurdnce agency beneficiaries lo utilize
subscriber health care providers and shall also include
incenlives to 5 1o subscribe lo a
conlract; and

(7) The foniract shatl provide Yhat, if siter the
conlracl is/eniered into, laler developmients reveal that
one or more of subparls two, three, four or six of this
subsection are nao langer satisfied, then the dicector of
the public employecs insucance ageney, alter approval
by (he povernnr, may rencpotiale or terminate the
contract wpan givieg notice of no less thao thirky days
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w a0 more thal fwety-live days: Provided, That any
son-partivipaling providers during the conlinuance of
seclion {our, ol this article shall be permitted o sel his
or her rates for reimbursement al no greater than one
hundred and len percent of the rates of reimbfirse-
meni sel by the direclor at the aforesaid eightieth
percentile and may make clain against the beyeliciary
for the balance between Lhe amount paid by phe public
emplpyee insurance agency and Lhe rate fet by the
provithey s described ahave: Provided, hofvever, That
any nonparticipaling provider shall be gubject to the
provisions, ol subsectlion (a), (b) anl (¢)/of seclion four
of his artigle If the direcior of the public employee
insursnce jgency delermines in Any case Lhat a

¥ Insurance agency
does not have\access o a providey/who Is participating
in a preferred provider contract.

¢ shall not be applicabie
to hospllals which enter iglo prospeclive coniracts
with the public elpployees/insurence agency for each
state fiscal year Injofar sy’ this seclion would apply to
beneficiarles of thd} sgéncy. The limitations in this
subsection do not apply to the beneliclaries of any
other program of any{other department or division of
the state or to any gilier type of health care provider.
Such contracls shail inklude, in addition to the other

elements requlred by sych a coniract, the following
faclors:

(1) The contysct pravides\for a utllizallon revlew and
qualily assucénce program yhich ls satisfaclocy 1o the
publlc emplbyees insurance agency;

{2) For/lhe first year of thd contracl, the rates for
health are services are detdgmined prospectively
based upon the public employée insurance sgency's
one lhousand nine hundred eighity-nine fiscal year
experlence in paylng lhe charges\ of each indlvidual
hospitel, but taking Into consideratiyn slso any adjust-
ments lo that experlence thel may be necessary to
provide for the special concerns and needs of the
state’s small and rural hospitals; for each succeeding
year ol lhe contract, Lhe cates shall he sel al no less
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than that of the firsl year but may be negotiated for
a greaier level;

(3) The contracl provides that the beneliciarjes of
the public employees insurance agency shall indi-
vidually responsible lor paymenis only as progided for
by the agency's benefit plan or plens and shyll bear no
personal liabilily for payment for health cgre services
except as provided for by the plan or plans;

{4) Thé, contract is entered inte by tle first day of .
July, onethousand nine hundred eighty-nine unless
the directok of the public employees thsurance agency
exlends this\{ime llmil for good cause’’

(5) The conjract shall provide by its terms that, if
after the contsacl is enlered Inyb, later developments
reveal that any‘pne or more of fhe first four [aclors set
forth In this sulsection are fio longer salislied, then
the director of th public epipluyees insurance agency,
alter approval of\the goyernor, may renegoliale or
terminate thal conlgact pon reasonable notice which
shall nol be less ihay tKirly days nor more than forly-
five days: Provided, Jliat any hospital which elecls nat
lo enter into 3 conjfagl shall be subjecl 1o the provi-
sions of subseclign {a)\(b) and (c) of section four of
this article.

{1) Section/four of LhNs article shall terminate
wilhoul any/further action\by the Legislature on the
thirtieth dgy of June, one (Bpusamd one hundred and
ninety-one. On or before the Nrst day of January, one
thousa nine hundred nindly-one, the advisory
commifee crealed under section, seven of this article
and e director of the public dmployees insurance
agency shall report 1o the governdyr and the Legisla-
ture upon the impact of the elfects\of the prohibition
upon balance billing in this section upon the heatth
care provider commumity, upon the public employees,
and upon the public employees insnrance ageney.

§16-29D-5. Coordination of henelits,

I
2

Coordination of benefits is permitted between two or
wiere inswcance conbiacts o cioployec benefit plans
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§ 16-29D-3. Agencies to cooperate and to provide plan;
contents of plan; reports to Legislature; late
payments by state agencies and interest
thereon.

(a) All departments and divisions of the state, including, but not limited to,
the bureau of employment programs, the division of health and the division of
human services within the department of health and human resources; the
public employees insurance ageney within the department of administration;
the division of rehabilitation services or such other department or division as
shall supervise or provide rehabilitation; and the university of West Virginia
board of trustees, as the governing board for the state’s medical schools, are
authorized and directed to cooperate in order, among other things, to ensure
the quality of the health care services delivered to the beneficiaries of such
departments and divisions and to ensure the containment of costs in the pay-
ment for such services.

(b) I is expressly recognized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers
the state’s medicaid program. Thus, it is the intention of the Legislature that
nothing contained in this article shall be interpreted, construed, or applied to
interfere with the powers and actions of the single state agency which, in
keeping with applicable federal law, shall administer the state’s medicaid
program as it perceives to be in the best interest of that program and its
beneficiaries.

(c) Such departments and divisions shail develop a plan or plans to ensure
that a reasonable and appropriate level of health care is provided to the
beneficiaries of the various programs including the public employees insur-
ance agency and the workers’ compensation fund, the division of rehabilita-
tion services and, to the extent permissible, the state medicaid program. The
plan or plans may include, among other things, and the departments and
divisions are hereby authorized to enter into:

(1) Utilization review and quality assurance programs;

(2) The establishment of a schedule or schedules of the maximum reason-
able amounts to be paid to health care providers for the delivery of health care
services covered by the plan or plans. Such a schedule or schedules may be
either prospective in nature or cost reimbursement in nature, or a mixture of
both: Provided, That any payment metheds or schedules for institutions which

-provide inpatient care shall be institution-specific and shall, at a minimum,
take into account a disproportionate share of medicaid, charity care and medi-
cal education: Provided, however, That in no event may any rate set in this
article for an institutional health care provider be greater than such institu-
tion’s current rate established and approved by the health care cost review
authority pursuant to article twenty-nine-b [§ 16-29B-1 et seq.] of this chap-
ter;

(3) Provisions for making payments in advance of the receipt of health care
services by a beneficiary, or in advance of the receipt of specific charges for
such services, or both;
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(4) Provisions for the receipt or payment of charges by electronic transfers;
(8) Arrangements, including contracts, with preferred provider organiza-

tions; and

(6) Arrangements, including contracts, with particular health care pro-
viders to deliver health care services to the beneficiaries of the programs of
the departments and divisions at agreed upon rates in exchange for controlled
access to the beneficiary populations.

{(d) The director of the public employees insurance agency shall contract
with an independent actuarial company for a review every four years of the
claims experience of all governmental entities whose employees participate in
the public employees insurance agency program, including, but not limited to,
all branches of state government, all state departments or agencies {including
those receiving funds from the federal government or a federal agency), all
county and municipal governments, or any other similar entities for the pur-
pose of determining the cost of providing coverage under the program, includ-
ing administrative cost, to each such governmental entity.

(e) Nothing in this section shall be construed to give or reserve to the
Legislature any further or greater power or jurisdiction over the operations or
programs of the various departments and divisions affected by this article
than that already possessed by the Legislature in the absence of this article.

(f) ¥or the purchase of health care or health care services by a health care
provider participating in a plan under this section on or after the first day of
September, one thousand nine hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation services and the divisien of
workers’ compensation, a state check shall be issued in payment thereof
within sixty-five days after a legitimate uncontested invoice is actually re-
ceived by such division or agency. Any state check issued after sixty-five days
shall include interest at the current rate, as determined by the state tax
commissioner under the provisions of section seventeen-a [§ 11-10-17a], arti-
cle ten, chapter eleven of this code, which interest shall be calculated from the
sixty-sixth day after such invoice was actually received by the division or
agency until the date on which the state check is mailed to the vendor. (1989,
c. 87; 1991, cc. 16, 134)

pariments and divisions of the state, including,
but not limited to, the division of heaith and

Effect of amendments of 1991. — Acts
1881, c. 16 rewrote the section to read as set

out in the editor’s note below. Acts 1991, ¢. 134
rewrcte \a); deleted former ie), () and th) and
redesignated the remaining subsections ac-
cordingty; and deleted “or in a contract under
subsection {d) or (e} of section four of this arti-
cle” following “participating in a plan under
this section” in the first sentence of present ().

Editor’s notes. — This section was
amended twice in 1991, first by c. 16 and later
by c. 134. Neither amendement referred to the
other. The text of the section as amended by c.
134 (passed March 9, 1991 and effective 90
days from passage) is set out above, Chapter 16
{passed March 8, 1991 and effective March 8,
1931} amended the section to read: “(a} All de-

the division of human services within the de-
partment of health and human resources;.the
bureau of empioyment programs within the de-
partment of commerce, labor and environmen-
tal resources; the public emplovees insurance
agency within the department of administra-
tion; the division of rehabilitation services or
such other department or division as shall su-
pervise or provide rehabilitation; and the West
Virginia board of regents or such other depart-
ment or division as shall govern the state med-
ical schools, are authorized and directed to co-
operate in order, among other things, to ensure
the quality of the health care services deliv-
ered 1o the beneficiaries of such departments
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and divisions and teo ensure the containment of
costs in the payment for such services.

“{b} It is expressly recognized that nc other
entity may interfere with the discretion and
judgment given to the single state agency
which administers the state’s medicaid pro-
gram. Thus, it is the intention of the Legisla-
ture that nothing contained in this article shall
be interpreted, construed, or applied fo inter-
fere with the pewers and actions of the single
state agency which, in keeping with applicable
federal law, shall administer the state’s medi-
caid program as it perceives toc be in the best
interest of that program and its beneficiaries.

*(c} Such departinents and divisions shall
develop a plan or plans to ensure that a reason-
able and appropriate level of health care is pro-
vided to the beneficiaries of the various pro-
grams including the public employees insur-
ance agency and the workers' compensation
fund, the division of rehabilitation services
and, te the extent permissible, the state medi-
caid program. The plan or plans may include,
among other things, and the departments and
divisions are hereby authorized to enter into:

“(1} Utilization review and quelity assur-
ance programs;

"(2) The establishment of & schedulz or
schedules of the maximum reasonable amounts
to be paid to health care providers for the deliv-
ery of health care services covered by the plan
or plans. Such a schedule or scheduies may be
either prospective in nature or cost reimburse-
ment in nature, or a mixture of both: Provided,
That any payment methods or schedules for
institutions which provide inpatient care shail
be institution-specific and shail, at a mini-
mum, take into account a disproportionate
share of medicaid, charity care and medical ed-
uecation: Provided, however, That in no event
may any rate set in this article for an inatitu-
tional health care provider be greater than
such institution's current rate established and
approved by the health care cost review au-
thority pursuant to article twenty-nine-b
[§ 16-29B-1 et seq.] of this chapter;

"3} Provisions for making payments in ad-
vance of the receipt of health care services by a
beneficiary, or in advance of the receipt of spe-
cific charges for such services, or both:

“(4) Provisions for the receipt or payment of
charges by electronic transfers;

“(5) Arrangements, including contracts, with
preferred provider organizations; and

“16) Arrangements, including contracts,
with particular health care providers to deliver
health care services to the beneficiaries of the
programs of the departments and divisions at
agreed upon rates in exchange for controlled
access to the beneficiary populations.

*{d) The director of the public employees in-
surance agency shall contract with an indepen-
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dent actuarial company for a review every four
years of the claims experience of all govern-
mental entities whose employees participate in
the public employees insurance agency pro-
gram, including, but not limited to, all
branches of state government, ail state depart-
ments or agencies {including those receiving
funds from the federal government or a federal
agency), all county and municipal govern-
ments, or any other similar entities for the
purpose of determining the cost of providing
coverage under the program, including admin-
istrative cost, to each such governmental en-
tity.

“(e} Except as provided in subsection (h) of
this section, any health care provider who
agrees to deliver health care services to any
beneficiary of a health care program of a de-
partment or division of the state, including the
public employees insurance agency, the state
medicaid program, the workers’ compensation
fund and the division of rehabilitation services,
the charges for which shall be paid by or reim-
bursed by any department or division which
participates in a plan or plans as described in
this section, shall be deemed to have agreed to
provide health care services to the beneficia-
ries of health care programs of all of the other
departments and divisions participating in a
pian or plans: Provided, That a health care pro-
vider shall be in compliance with this subsec-
tion if the health care provider actually de-
livers health care services to all such patients
who request such services or if the health care
provider actually delivers health care services
to at least a sufficient number of patients who
are beneficiaries under the state’s medicaid
program to equate to at least fifteen percent of
the health care provider’s total patient popula-
tion: Provided, however, That the delivery of
health care services immediately needed to re-
selve an imminent life-threatening medical or
surgical emergency shall naot be deemed to be
an agreement under this subsection: Provided
further, That nothing contained in this article
may be deemed to, or purport te imply any con-
sent by any physician on the staff of any hospi-
tal or other heaith care institution to accepting
or agreeing to deliver health care services to
any beneficiary of a health care pregram of a
division or department of this state in any such
physician's private office or practice by virtue
of the fact that such physician saw such pa-
tient in connection with such physician's du-
ties as an on-call staff physician.

“(fi The administrators of the division of
health. human services, workers’ compensa-
tion, and the public employees insurance
agency shall report to the Legisiature no later
than the first day of the regular session of the
Legislature of the year one thousand nine hun-
dred ninety concerning the plan or plans devel-
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oped: Provided, That the plan or plans may be
implemented prior to the delivery of such re-
port.

“{g) Nothing in this section shall be con-
strued to give or reserve to the Legisiature any
further or greater power or jurisdiction over
the operations or programs of the various de-
partments and divisions affected by this article
than that already possessed by the Legislature
in the absence of this article.

“(h) A health care provider whe provides
heaith care services to any beneficiary of a
health care program of a department or divi-
sion of the state pursuant to the plan or plans
developed in accordance with this article may
withdraw from participatien in said plan or
plans: Provided, That the heaith care provider
shall provide written notice of withdrawal
from participation in said plan or plans to the
administrater of the public employees insur-
ance agency: Provided, however, That a pro-
vider who has withdrawn from further partici-
pation is not required to render services to any
beneficiaries under the plan or plans who are
not his or her patients at the time the notice of
withdrawal is provided and the provider may
continue to provide services io his or her pre-
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existing patients for not more than forty-five
days after tendering the notice of withdrawal
without obligating his or herself to treat such
other beneficiaries.

“(i)} For the purchase of heaith care or health
care services by a health care provider partici-
pating in a plan under this section or in a con-
tract under subsection (d} or {e) of section four
[§ 16-28D-4(d) or {e)] of this article on or after
the first day of September, one thousand nine
hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation
services and the division of workers’ compensa-
tion, a state check shall be issued in payment
thereof within sixty-five days after a legiti-
mate uncontested invoice is actually received
by such division or agency. Any state check
issued after sixty-five days shall include inter-
est at the current rate, as determined by the
state tax commissioner under the provisions of
section seventeen-a [§ 11-10-17a], article ten,
chapter eleven of this code, which interest
shall be calculated from the sixty-sixth day af-
ter such invoice was actually received by the
division ¢r agency until the date on which the
state check is mailed to the vendor.”

§ 16-29D-4. Prohibition on balance billing; exceptions.

{(a) Except in instances involving the delivery of health care services imme-
diately needed to resolve an imminent life-threatening medical or surgical
emergency, the agreement by a health care provider to deliver services to a
beneficiary of any department or division of the state which participates in a
plan or plans developed under section three [§ 16-29D-3] of this article shall
be considered to also include an agreement by that health care provider:

(1} To accept the assignment by the beneficiary of any rights the benefi-
ciary may have to bill such division or department for, and to receive payment
under such plan or plans on account of, such services; and

(2) To accept as payment in full for the delivery of such services the amount
specified in plan or plans or as determined by the plan or plans. In such
instances, the health care provider shall bill the division or department, or
such other person specified in the plan or plans, directly for the services. The
health care provider shall not bill the beneficiary or any other person on
behalf of the beneficiary and, except for deductibles or other payments speci-
fied in the applicable plan or plans, the beneficiary shall not be personally
Hable for any of the charges, including any balance claimed by the provider to
be owed as being the difference between that provider's charge or charges and
the amount payable by the applicable department or divisions. The plan or
plans may specify what sums are deductibles, copayments or are otherwise
payable by the beneficiary and the sums for which the health care provider
may bill the beneficiary: In addition, any health care service which is not
subject to payment by the plan or plans shall be the responsibility of the
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beneficiary and for those health care services which are not covered by the
plans, there shall be no prohibition against billing the beneficiary directly.

{b} The prohibitions and limitations stated in subsection {a) of this section
do not apply to the delivery of health care services immediately needed to
resolve an imminent [ife-threatening medical or surgical emergency. How-
ever, once the patient is stabilized, then the delivery of any further health
care services shall be subject to subsection (a) of this section for those latter
services only.

{c) The exceptions provided in this section for the delivery of health care
services immediately needed to resolve an imminent life-threatening medical
or surgical emergency shall not apply to health care providers under contract
with a department or division plan or plans. (1989, ¢. 87; 1991, c. 134))

Effect of amendment of 1891. — The
amendment substituted “considered” for
"deemed” in {(a); and deleted former (d)-(f).



