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Approval of Filing

I, Paul L. Nusbaum, Secretary of the Department of Health and Human
Resources, do approve and consent to the filing of an amendment to existing
Legislative Rule 69CSR2, Implementation of the Omnibus Health Care Act this

23" day of July 2004.

Signed:
P4ul L. Nusbaum,
Secretary, Department of
Health and Human Resources



Brief Summary of Proposed Rule (Amendment)

The Omnibus Health Care Act (the Act) was enacted in 1989 and, inter alia,
required the Department of Health and Human Resources (DHHR) to promulgate
Legislative Rules to implement the provisions of the Act. DHHR promulgated such rules
in 1990 in three separate series, namely 69CSR2, 69CSR3, and 69CSR4. The Act, as
passed in 1989, contained provisions which set forth procedures: 1. for health care
providers to “withdraw” from the mandates of the Act; and, 2. a specific health care
claim reimbursement calculation methodology (see attached copies of former
legislation.). Consequently, Series 2 (69CSR2) and Series 3 (69CSR3) of the Rules, as
promulgated in 1990, contained substantial portions which set out the “withdrawn
provider” and “payment calculations” procedures.

The present proposed amendment to these rules (69CSR2 and 3) is necessary,
because the Legislature in 1991 eliminated the language in the Act permitting withdrawal
of providers and requiring the specific payment methodology (see attached copies of
former legislation with deleted language marked). The present proposed amendment to
the Rule(s) brings Series 2 and 3 into compliaﬁce with existing law (W.Va. Code§§16-
29D-1 et. seq.) by eliminating the “withdrawn provider” and “health care claim
reimbursement calculation” language from the Rule(s) (69CSD2 and 3).
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Statement of Circumstances

The Legislature, in 1991, substantially amended the enabling legislation for these
Rules (W.Va. Code §16-29D-1 et. seq., the Omnibus Health Care Act). These 1991
amendments eliminated significant sections of the Omnibus Health Care Act (Act)
relating to: 1. the ability of health care providers to elect to withdraw from the mandates
of the Act; and 2. the specific way certain health care claim reimbursements must be
calculated. The existing rule still contains major portions which set out the withdrawn
provider and health care claim reimbursement calculation methodology. The rule needs
amended to eliminate these provisions which no longer have statutory authority to

support them.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Implementation of the Omnibus Health Care Act

Type of Rule: . X__ Legislative

Interpretive Procedural

Agency: Department of Health and Human Resources

Address: John Law, Assistant Secretary, Department of Health and Human Resources Office of
" Communications and Legislative Allairs
State Capitol Complex

Building 3, Room 206

1900 Kanawha Boulevard, East  558-7899 phone  Fax 558-7075
Charleston, West Virginia 25305

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREAS‘E= CURRENT NEXT THEREAFTER
ESTIMATED TOTAL - A wal wm A
COST
PERSONAL SERVICES N/A N/A N/A N/A N/A
CURRENT EXPENSE N/A N/A Al A N/A
REPAIRS &

N/A N/A N/A

ALTERATIONS N/A N/A
EQUIPMEN T N/A N/A N/A N/A N/A
OTHER N/A N/A N/A N/A N/Al

2. Explanation of Above Estimates:
The amendment of the Rule will have no fiscal impact.

3. Objectives of These Rules:

To bring the Rule into compliance with amendments to the Omnibus Health Care
Act (W.Va. Code Section 16-29D - 1 et seq), which occurred after the initial
promulgation of the Rule.



Rule Title: Implementation of the Omnibus Health Care Act

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:
None
B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
None

C. Economic Impact on Citizens/Public at Large.
None

ency Head or Authoyized Representative:



TITLE 69

LEGISLATIVE RULE

DEPARTMENT OF HEALTH AND HUMAN RESOURCES Wy e ey

: SO

Fu

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT LT D e 3T

[ L L)
£69-2-1. General. : MR a ‘::;': ",_
O S RN B W PR L

1.1. Scope. -- This legislative rule implements the provisions of the Omnibus Health Care Act, West
Virginia Code, §16-29D-1 et seq., 1989. Under the Act, the Secretary of the Department of Health and Human
Resources is charged with the responsibility of promulgating rules to carry out the provisions of the Act. The
agencies subordinate to the Secretary under the provisions of the Act and to whom this rule is applicable are
the Division of Human Services, the Division of Human Services, the Division of Employment Security, and
the Division of Workers' Compensation. In addition, section 3 of the Act specifies that certain entities not
within the Department of Health and Human Resources are also subject to the provisions of the Act and of this
rule. Those other entities are the Public Employees Insurance Agency within the Department of
Administration, the Division of Rehabilitation Services under the State Board of Education sitting as the State
Board of Rehabilitation, and the Board of Trustees, which has responsibility for the state's medical schools,
within the Department of Education and the Arts. All of these governmental entities either are involved in
provision of health care services to beneficiaries of their programs or pay for health care services delivered to
those beneficiaries, or both, as well as often providing many other services to the beneficiaries of those
governmental entities' programs.

1.2. Authority. -- W.Va. Code §16-29D-7.
1.3. Filing Date. --

1.4. Effective Date. --




69CSR2

§69-2-2, Definitions.

2.1. As used in this legislative rule, the following terms, words, and phrases have the meanings stated
below unless in any instance where such term, word, or phrase is employed the context clearly indicates that
another meaning is intended.

2.2. The term "Act" means the Omnibus Health Care Act which is codified at West Virginia Code §16-
29D-1 et seq., as amended.

2.3. The terms "Code of West Virginia" and "West Virginia Code" mean the West Virginia Code of 1931,
as amended.

2.4, The term "coordination of benefits" means a provision which establishes an order in which two or
more insurance contracts, plans or programs covering the same beneficiary pay their claims, with the effect that
there is no duplication of benefits.

2.5. The terms "health care", "health care services", or "health care treatments" mean clinically related
preventive, diagnostic, treatment, or rehabilitative services whether provided in the home, office, hospital,
clinic or any other suitable place either inside or outside the State of West Virginia provided or prescribed by
any health care provider or providers. Such services include, among others, medical supplies, appliances,
laboratory, preventive diagnostic, therapeutic and rehabilitative services, hospital care, nursing home and
convalescent care, medical physicians, osteopathic physicians, chiropractors, and such other surgical including
inpatient oral surgery, nursing, and podiatric services and supplies as may be prescribed by such health care
providers but not other dental services.

2.6. The term "health care provider" means a person, partnership, corporation, facility or institution
licensed, certified or authorized by law to provide professional health care services in or outside this state to an
individual during this individual's medical care, treatment or confinement. For the sole purpose of this rule and
the 1mplementat10n of the Act, the term does not mclude pharmacnsts and pharmac1es At—ﬂae—epﬁeﬂ—ef—a

2.7. The term "life-threatening medical or surgical emergency” includes an emergency posing an imminent
threat of significant, permanent and clearly recognizable bodily impairment such as blindness or loss of limb.

2.8. The term "this rule" means the present legislative rule which has been designated as Title 69, Series 2.

2.9. The term "the Secretary” means the Secretary of the Department of Health and Human Resources.
§69-2-3. Purpose.

3.1. The purpose of this rule is to implement the Act. In adopting the Act, the Legislature stated that it
intended "to provide a framework within which the departments and divisions of state government can
cooperate to effect cost savings for the provision of health care services and the payment thereof. It is the

purpose of the Legislature to encourage the long-term, well-planned development of fair, equitable and cost-
effective systems for all health care providers paid or reimbursed by the public employees insurance agency,
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69CSR2

the state medicaid program, the workers' compensation fund or the division of rehabilitation services". West
Virginia Code, §16-29D-1(b). This same purpose is applicable to the Division of Health.

3.2. In order to achieve this purpose, the Legislature directed that the State must ensure the delivery of
high quality health care services and effect cost savings in the provision of health care services. The legislature
concluded that it is in the best interests of the State and its citizens for the various state departments and
divisions, including the State's medical schools, which are involved in the provision of health care services and
the payment thereof, to cooperate in the generation of cost savings and in ensuring the quality of the health care
services delivered to the beneficiaries of all the state-supported programs.

§69-2-4, Non-Interference with the Medicaid Program.

4.1. Itis expressly recognized that no other entity may interfere with the discretion and judgment given to
the single state agency which administers the state's medicaid program. Thus, it is the intention of this rule that
nothing contained herein shall be interpreted, construed, or applied to interfere with the powers and actions of
the single state agency which, in keeping with applicable federal law, shall administer the state's medicaid
program as it perceives to be in the best interest of that program and its beneficiaties.

§69-2-5. Ceondition-of Participation—OtherProgram Patients—Emergency Services




69CSR2

5.4. 5.1 The implied agreement as a matter of law of set-forth-in-subseetion-S-2-of thistule a health care
provider to accept assignment of benefits of a state program beneficjary pursuant to the Act shall not arise in
the-followingcircumstances-54-+—When-when the health care provider delivers health care services to a state
program beneficiary which are immediately needed to resolve an imminent life-threatening medical or surgical
emergency: Provided, that once the disease or injury which caused the emergency is stabilized, then further
treatment of that beneﬁcxary by the health care prov1der will glve rise to the mphed agreement as a matter of
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that the immediate threat of death or permanent harm has been resolved to the extent that the patient is stable

and/or capable of being safely transported.
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69CSR2

4+ 6.1, Nothing in this rule or in the Act prohibits a health care provider who has elected not to
participate in the provision of health care services to state program beneficiaries (but who may have provided
covered services to such beneficiaries prior to such election) from testifying on behalf of or against a state
program beneficiary in any administrative or judicial proceeding. Divisions or agencies which otherwise have
the responsibility of reimbursing such health care providers for the time expended by the provider in testifying
shall continue to do so notwithstanding any other provision of this rule or the Act. Further, such testimony
shall not obligate any health care provider who has previously elected not to participate in the delivery of
health care services to state program beneficiaries to begin the delivery of such services.

§69-2- 8 7. Violations and Show Cause Proceedings; Penalties.

84 7.1. In the event that any health care provider or other legal entity violates any provision of the Act,
of this rule, of any other rule duly promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or any such rule, then the Secretary may assess a civil
penalty as provided by the Act and may order that the health care provider by removed from any list of
approved providers for whose services a department or division may pay in the future.

8:2.7.2. Upon determining that there is probable cause to believe that a health care provider or other legal
entity may be knowingly engaging in such a violation, the Secretary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the alleged violation and the time and place
of a hearing at which such health care provider or other legal entity shall appear to show cause why a civil
penalty or removal from any list, or both, should not be imposed. Nothing in this rule shall limit the Secretary's
authority to resolve informally any alleged violation, by such means as stipulation, agreed settlement, consent
order, default, or other appropriate action.

83 7.3 At the hearing, the Secretary shall arrange to have the evidence in support of the allegations
presented and shall afford the health care provider or other legal entity an opportunity to cross-examine the
state's witnesses and shall afford the health care provider or other legal entity an opportunity to present
testimony and enter evidence in support of its position. The State shall bear the burden of proving a violation
of the Act.

8.4, 7.4. The hearing shall be conducted in accordance with the administrative hearings provisions of
West Virginia Code, §29A-5-1 et seq., and applicable procedural rules promulgated by the Secretary.

85, 7.5. If, after reviewing the record of such hearing, the Secretary determines, by a preponderance of the
evidence, that such health care provider is in violation of the Act, of this rule, or any other rule promulgated
under the Act, or any plan, order or directive issued under the Act or such rule, the Secretary may assess a civil
penalty as provided by the Act and may remove a health care provider from any list of approved providers for
whose services a department of division may pay in the future. In exercising his or her discretion in fixing the
amount of the penalty as well as determining whether to remove a health care provider from a list, the Secretary
shall take into account the degree of willfulness shown in the violation, the nature and type of the violation, the
monetary amount involved and whether the health care provider or other legal entity had personally gained by
the violation, the degree of harm, if any, suffered by a beneficiary of any state supported program due to the

9



69CSR2

violation, and such other factors as may be relevant to a particular case.

8:6. 7.6. Any health care provider or other legal entity proceeded against under this section 8 7 shall
receive notice in writing by certified mail of the Secretary's decision, which decision shall contain a statement
of the penalty imposed, if any, whether the health care provider is to be removed from any applicable list and
the Secretary's findings of fact and conclusions of law in support of the exercise of Secretary's discretion in the
manner stated. The penalty and the removal may be imposed immediately by the Secretary without regard to
whether or not an appeal is filed: Provided, that the Secretary, in his or her discretion, may grant a stay of
enforcement or collection of the penalty or removal pending the resolution of an appeal.

87.7.7. As provided for by West Virginia Code, §16-29D-8, the health care provider or other legal entity
may appeal the Secretary's decision. Any appeal shall be taken and be handled in accordance with West
Virginia Code, §29A-5-4. The circuit court's review shall include a review of the amount of the penalty and
any removal of a health care provider from a department's or division's approved provider list. The circuit
court may enter a stay against the collection or enforcement of any penalty or removal order after a hearing on
the request for stay: Provided, that such hearing may not be conducted on an ex parte basis.

$.8. 7.8. If the health care provider or other legal entity penalized or ordered removed from a department's
or division's approved provider list either loses an appeal or does not appeal such penalties or removal and fails
to pay the amount of the penalty to the Secretary within thirty days or if the health care provider continues to
act in a2 manner contrary to his or her or its removal, the Attorney General may institute a civil action in the
circuit court of Kanawha County to recover the amount of the penalty or to seek an injunction. Such civil
action shall be handled in an expedited manner by the circuit court and shall be assigned for hearing at the
earliest possible date.

8-9 7.9. The remedies set forth in this section are intended only for violations of the Act and shall not
affect any other contractual relationship between any department or division and a health care provider or other
legal entity.

£10. 7.10. Any health care provider removed from a department's or division's approved provider list
pursuant to this section-8 7 may petition the Secretary for reinstatement to such list after one-hundred and
eighty (180) days from his removal. Any appeal by the provider of the Secretary's decision shall be taken and
handled in accordance with West Virginia Code, §29A-5-4.

811 7.11. Any patient-identifying information or records obtained by the Secretary or his or her
employees or agents, or by any other department or division subject to the Act, during any investigation or
enforcement of the Act, this rule, or any other rule duly promulgated by the Secretary under the provisions of
the Act, shall be kept confidential and, shall not be released to the public, and shall be treated in accordance

S eSaneoEatd gt8-pro cre - ~ -




69CSR2

§692-9. § 69-2-8. Declaratory Rulings and Informal Opinions.
91, 8.1. Ifin any particular instance a health care provider wishes to request that the Secretary make a
determination of the applicability of any section of this rule, or of any exception contained therein, to a given

state of facts, the health care provider may request either an informal opinion or a declaratory ruling from the
Secretary in accordance with the provisions of West Virginia Code, §29A-4-1.

569-2-10. §69-2-9. Severability.

10+ _9.1. If any provision of this rule or the application thereof to any entity or circumstance is held
invalid, such invalidity does not affect the provisions or the applications of this rule which can be given effect
without the invalid provisions or application, and to this end the provisions of this rule are severable.

L\Legal\Priscilla\K eith\96-02-07-23-04.doc
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FOR

Senate Bill No. 576 :

(B¥ Senators Tucken, Mr. Presioent, anp Hansean, -
By nequest or Tux Exgcutive)

[Passed April 4, 1008; In effécl Irom passage )

AN ACT o repeal gecllon four, arlicle lwenty-nine-b,

chapter sixteen of the code of West Virginla, one
thousand nine hundred thirty-one, as amended; to
amend and reenacl seclion iwenty of ssid article
twenly-nine-b; lo furlher nmend chapler sixleen of aaid
code by adding thereto a new article, designaled article
iwenly-nine-d; to amend and reenact section lhree,
article four, chapler iwenty-three of said code; and to

amend article twelve, chapier twenly-nine of said code

by adding therelo a new section, designated section
five-c, all relaling to the health care cosl review
suthorily; repealing a freeze on rates; repealing certain
expediled rate review processes; authorizing the cre-
alion of other expedited rate review processes; relaling
to rale determinations; approval of rale increases for
hosgitals; providing for regulations regarding reporling
regquiremaents; providing legislative Tindings and begisla-

Enr. Com. Sub. For Cem. Suby. For 8. B. Na. 576) 2

tive purposes; providing delinitions for certain articles;
providing that pharmacies and pharmacisis nol be
consldered health care providers under certain circum-
stances; providing for cooperalion among agencies;
providing for the development 4 plans concerning
health care by specified department or divisions of state
governmenl; providing for reports o the Legislalure;
prohibitions on balance billlng and exceptions and
termination thereol; providing exceplions for cerlain
health care providers; providing criteria for an accepl-
able preferred provider contract; providing for rates of
reimbursement and exceplions thereto; exemplion from
and application of antitrust laws; providing civil penal-
ties for violstions ol the article and provisions for
removal a3 a provider; praviding a severabllity clause
for certain arlicles; authorizing promulgation of rules
by certain depariments; providing schedules for maxi-
mum disbursements for medical, surgical and hospitel
treatmenl for workers’ compensation; providing for
submission of the rate schedule to the Leglslature;
requiring verilicallon for workers' compensation pay-
ments; prohibiling charges In excess of scheduled
amounts; providing for employer participation in
preferred provider organizations, programs or cost
containment relationships; and penalties for violations
of article.

Be it enacted by the Legislature of West Virginia:

Thal secllon [our, arllcle twenty-nine-b, chapler sixteen
of the code of West Virginla, one thousand nine hundred
thirty-one, as amended, be repealed; thal seclion twenty of
said article iwenty-nine-b be amended snd reenacted; that
sald chapter sixteen be [urther amended by adding therelo
s new arlicle, designated artlcle twenly-nine-d; thal sectlon
three, srilcle four, chapler twenly-three of sald code be
amended and reenacted; and that article lwelve, chapler
{wenty-nine of sald code be amended by adding thereto a
new seclion, deslgnaled section five-c, all {0 read as foltows:




3 {Enr. Com. Sub. For Com. Sub. For 8. B. No. 578

CHAPTER 18. FPUBLIC NEALTH.

ARTICLE 2%8. WEST VIRGINIA NEALTH CARE COST REVIEW

AUTHORITY.

§14-298-20. Raie determination.

O el &N de W=

(a) Upon commencement of review aclivitles, no
rates may be spproved by lhe board nor payment be
made for services provided by hospitals under the
jucisdiction of the board by any purchaser or third-
parly payor to or on behalf of any purchaser or class
of purchasers unless:

(1) The coals of the hospital's services are reasonably
relaled lo Lhe services provided and the rates are
reasonably relaled (o the costs; :

(2) The rates are equitably established among all
purchasers or clesses of purchasers within a hospltal
withoul discriminatlon unless feders! or siale siatutes
or regulations conflict with this requirement. Equity
among classes of purchasers may be achieved by
considering demonstraled differences In the financial
requirements of hospitals resulting from service,
coverage and payment characleristles of a class of
purchasers. The provision for dilferentlals In rales
among classes of purchasers should be carried out in
the context of each hospilal’s lotal linanclal require-
menls for the efficient proviston of necessary services.
The board shall institlute a siudy of objeclive melhods
of computlng the percentage differentiel to be ulilized
for sll hospllals in determining sppropriste projected
gross revenues under subsection (b) of this seclion.
Such siudy shall include a review and delermination
of the relevant and justifiable economic faclors which
can be considered if selling such differential. The
diflerential shall be allowed for only those activities
and programs which resull in quantifiable savings 1o
the hospital wilh respecl to palien! care cosls, bad
debis, Iree care or working capital, or reductions in
lhe paymenls «f olher payors. Each component util-
ized in delermining the diflerential shall be individu-
#lly quantified so that 1he differential shall equal the
value assigned 1o each componenl. The hoard shall
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consider such maiters as covesage (o individunl
subscribiers, the elderly and small groups, payment
praclices, savings in hospital administrative costs, cosl
conlainment programs and working capital. The study
shell also provide for 8 method of nnnual recompula-
tion of the differential and triennial recomputation of
all other componemts. The board may countract wilh
any person or enlily to assisi {he board in the dis-
charge of lts duties as herein stated. Whoever obstructs
any person or enlily conducling a study authorized
under the provislons of this section shall be deemed o
be In violation of Ihis article end shall he subjecl 10
any appropriste actions, including injunctive relief, as
may be necessary for the enforcement of this section;

{3) The rales of payment for medicald are reasonable
and adequate to meel the costs which must be
incurred by efficlently and economically operated
hospitals subject to the provislons of thls ariicle. The
rates shall lake into account the situation of hospitals
which serve disproportionate numbers of low income
patlents and assure that individuals eligible for medic-
ald have reasonable access, Isking Iinlo account geo-
graphic locatlon and reasonsble travel time, to inpa-
Uent hospital services of adequale quallty;

(1) The rates are equitable in comparison lo prevail-
Ing rates for similar services in shnilar hospitals as
determined by the board;

(5) In no event shall a hospital's recelpt of emer-
gency disaster funds from the federal government be
Included in such hospltal’s gross revenues for elther

_ rate-selllng or assessment purposes.

(b} In the interest of promoting eflicient and appro-
priate utilizallon of hospital services the board shall
review and make findings on the appropristeness of
projecled gross revenues for a hospital as such
revenues relate to charges for services and anticipated
incldence of service. The board shall further render a
decislon as to the amount of nel revenue over expen-

ditures that is appropriate for the elfeclive operalion
of the hospital.
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(c} When applying the criterls set forth above, the
board shall consider all relevanl factors, including, but

_not limited to, the following: The economlc factors In

the hospital's ares; the hoapital’s eflorts to share
services; the hospital’s elforts to employ less costly
allernatlves for delivering substantlally similar servi-
ces or producing subalaniially similar or beller resulls
in terms of the health stalus of lhose served; lhe
efficlency of the hospital as Lo cost and delivery ol
health care; Lthe quality of care; occupancy level; a fair
relurn on Invesied capilal, not otherwise compensated
for; whether Lhe hospilal is operaled.for profil or nol
for profit; costs of education; and, income from any
invesiments and assels nol assoclaled with patient
care, including, bul nol limiled to, parking garages,
residences, office buildings, and income from founda-
tions and resiricled funds whether or nol 20 associated.

(d) Wages, salaries and benefits paid to or on behall
ol nonsupervinory employees of hospilals subjecl to
this article shall nol be subject lo review unless the
board lirst delermines that such wages, salacies and
benefils may be unreasonably or uncustomarily high
or low. Said exemplion does nol epply lo accounting
and reporling requirements conlained in this srticle,
nor to any that may be established by the bosrd.
“Nonsupervisory personnel,” for the purposes of this
section, means, but Is nol limited lo, employees of
hospitals subject lo the provisions of this article whe
are paid on an hourly basis.

(e} Reimbursement of capilal and operaling cosls for
new services and capital projecis subject to article
two-d of this chapler shall not be allowed by the board
if such costs were incurred subsequent 1o the eighth
day of July, one thousand nine hundred seventy-
seven, unless they were exempl from review or
approvend by the state health planning and develop-
menl agency prior to the first day of July, one
thousand nine hundred eighty-four, pursuast o the
provisions of article two-d of this chopter.

O The board shall consult with velevant liconsing
agrencies and sy aegquite them o provide weillen

Ene. Com. Sub. For Com. Sub, Fur 5. B, No. 076§ &

118
19
120
121
122
123

124
125
126
27
128

129
130
131

132
133
14
135

138
137
138
139
140
"
142
143
144
145
140
147
148
e
150

151
152
153
154
155
156
157

tindings with regard Lo their ststutory lunctivns and
informalion oblained by them in 1the pursuit of thase
functions. Any licensing agency empowered 1o suggest
or mandate changes in buildings or operalions of
hospitals shall give notice te the hoard togelher with
any findings. ’

(g) Rates shall be set by the board in advance of the
year during which they apply excepl for ilie procedure
sel forth in subsection (c), seclion twenty-one of this

ariicle and shall not be adjusled for costs actually
Incurred.

(h} AH determinslions, orders and decisions of the
board wilh respect to rates and revenues shall be
prospeciive In nalure. ’

(1} No hospital mey charge for services at rales In
excess of those established In eccordance with the
requirements of and procedures set forth in this
arlicle. .

() Notwithslanding any other provislon of this
article, the board shell approve all requests for rale
increases by hospitals which are licensed for cne
hundred beds or less and which are not Jocated In a
Standard Metropolitan Statistical Area where the rate
of increase In the hospital’s gross inpstient revenues
per dlscharge for nonmedicare and nonmedicald
payors is equal 1o or lesa than the rate of inflation for
the hospital Industry nationslly as measured by the
most receni hospltal market baskel component of the
consumer price index as reporied by the Unlled States
Bureau of Labor Statistics applicable to the hospilal’s
fiscal year. The board may, by regulation, impose
reporiing requirements lo ensure Lhat a hospilal does
not exceed the rale of increases permitled hereln.

{k) Notwlithslanding sny other provision of this
erlicle, the boatrd shall develop an expedited review
process applicable to all hospilals licensed for more
than one hundred beds or thal are localed in a
Standacrd Metropolitan Stislistical Area for rale
increase requests which mey be based upon a recog-
nized inflatlen lwdex for Lhe nslional or regional
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hospital Industry. The board shall sadopt emergency
regulations Implementing this subsection within
ninety days sfier lhe effeclive dale of this subsection
and shall Lherealier submit a proposed legislative rule
to the Legislature for consideralion at ita regular
session in the yesr one thousand nine hundred and
ninety.

ARTICLE ¥D. BTATE HIZALYH CARE.
§18-20D-1. Leghilailve lindings; legislative purpese.

n

(a) The Leglslelure hereby finds as lollows:

{1} That a significant and ever-increasing amounl of
the state’s financial resources are required lo assure
that the cliizens of the state who are relianl on the
stale for lhe provision of heallth care services and
paymenti thereof receive such, whether through the
publlec employees insurance agency, the state medicaid
program, the workers’ compensstlon fund, the division
of rehabilitalion services or otherwise;

{2) Thal the state has been unable to ltimely pay for
such health care services;

{3) That the public employees insurance sgency and
the state medicaid program face serious financis!
difficulties in terms of decreasing amounls of avallable
federal or stale dollars by which to fund their respec-
tive programs and In paying debis presently owed;

{1) Thal, In order to alleviale such silualion and 1o
assure such health care services, in additlon to ade-
quate funding of such programs, the state must effect
cosl savings in the provision of such health care;

(5) That it is In the best interest of the stale and the
citizens thereol that the various slate departments and
divisions involved in such provision of health care and

the payment thereol cooperate in the effecting of cost
savings, and

(6) That the health and well-being of all stale
cilizens, and particularly those whose heallh care is
provided or paid for by the public employees insur-
ance apency, the stabe wedienid progrom, the workers’
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30
30

32
33
kL
25
38
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38
39
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11
12

compensalion fund and the diviston of rehabililalion
services, are of primary concern Lo the stale.

(b) This article is enacted to provide a framework
within which the deparlments and divisions of state
Rovernment can conperale to eflect cosl savings lor the
provislon of health care services amd the payment
thereol. Il is the purpose of the Legislalure 1o encour-
sge the lung-lterm, well-planned development of fair,
equilable and cosi-ellective systems for all health care
providers paid or relmbursed by the public employees
Iinsurance sgency, the siate medicald program, the

workers' compensation fund or ihe divislon of rehabil-
itation servlices.

§1$-29D-2. Definitlons.

(a) “Coordinalion of benefils”” means a provisien
eslablishing an erder In which two or more Insurance
conlracts, plans or programs covering lhe same bene-
liciary pay thelr cialms, with the elfect that there Is no
duplication of benelits,

(b} The term "health care' or “health care services'’
means clinlcally related prevenlive, diagnostic, treat-
ment, or rehabllilalive services whether provided In
the home, office, hospital, clinic or any other suilable
place elther inside or outslde the siale of West Virginla
provided or prescribed by any health care provider or
providers. Such services lnclude, among others, med-
leal supplies, appllances, laboralory, preventive, dlag-
nostic, therapeutic and rehabllitallve services, hospital
care, nursing home and convalescent care, medical
physicians, osteopathlc physicians, chiropractic physi-
clang, and such other surgicsl including inpalient oral
surgery, nursing, and podialric services and supplles as
may be prescribed by such health care providers but
not other denta! services.

{c) “Health care provider” means a person, partner-
ship, corporatlon, facllity or Instltution Hcensed,
certified or authorized by law lo provide prolessional
health care services In or outside this stale lo an
individual during this Individual's medical care,
treatment or confinement. For 1he sole purpese of this
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srlicle, pharmacists and pharmacles shall not be
consldered health care providers,

§18-20D-3. Agencies (o coopernie and (o previde plan;

32
3
31

conlenis of plan; reporis te Legislalure; lale
paymenis by siaic agencles and interest
thereen.

(a) Al departments and divisions of the slate,
including, but not limited 1o, lhe division of employ-
menl security, the division of health, the division of
human services, and the divislon of workers’ compen-
sslion wilhin the department of heatth and human
resources; lhe public employees insurance agency
within the depariment of administration; the division
of rehabilitalion services or such other department or
division as shall supervise or provide rehabilitation;
and the West Virginia board of regenta or such other
department or divislon as shall govern the siate
medical schools, are authorized and directed to cooper-
ale in order, among other things, to ensure the quality
of the health care services delivered to the benelicia-
ries of such departments and divisions and lo ensure
the containment of cosls in the payment for such
services.

(b) 1t is expressly recognized thal no other enlily
may inlerfere with the discretion and judgment given
to the single state agency which administers the stale’s
medicaid program. Thus, il is the Intention of the
Legistature that nuthing contained in this srticle shall
be inierpreted, consirued, or applied to interfere with
the powers and actions of the single stale agency
which, in keeping with applicable federal law, shall
administer the slate's, medicaid program ss it per-
ceives to be in the best inlerest of Lhat program and
ils beneficiaries.

{c) Such departments and divisions shall develop a
plitn or plans to ensure that a reasonable and appro-
priste bevel of healih care is provided to the heneficia-
ries of the various programs including the public
cmployees insucance agency and the workers® com-
pensation fuad, the division of rebabilitation services

For,
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and, o the extent permissible, the stale medicaid
program. The plan or plans may Inchude, amang other
things, and the departtnents and divisions are hereby
suthorized 1o enter inlo:

(1) Utilization review snd - qualily assurance
prograimns;

(2) The establishment of a bchedule or schedules of
the maximum reasonable amounts te be paid to health
care providers lor the delivery of health care services
covered by Lhe plan or plans. Such a schedule or
schedules may be elther prospeclive in nalure or cost
reimbursement In nature, or a mixture of both:
Provided, Thal any payment methods or schedules for
institutions which provide Inpatient care shall be
institution-specific and shall, at & minkmum, lake into
account disproportionate share of medicaid, charlly
care and medical education: Provided, however, That
in no event may any rate sel In this article for an
institutionat health care provider be greater than such
instilution’s current rale established snd approved by
the health cere cosl review sulhority pursuant to
article twenly-nine-b of this chapler;

(3) Provisions for making payments in advance of
the receipt of health care services by a benellclary, or
in sdvance of the receipl of specific charges for such
services, or both;

(1) Provisions for the receipt or payment of chargea
by electronic transfers;

(5) Arrangements, including conlracts, wilh pre-
ferred provider orgsnizations; and

(6) Arrangements, including conlracts, with particu-
lar health care providers to deliver health care
services to the beneficiaries of Lhe programs of the
deparimentis and divisions at agreed upon rates in
exchange for controlled access to the beneliclary
popuiations.

(d) The director of the public employees insurance
agency shall contract with an independent actuarial
company for n review every four vears of the clatms
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experience of all governmental entities whose
employees participate in the public employees insur-
ance agency program, including, bul nol ¥miled to, all
branches of state government, all state depariments or
agencies (including those receiving funda [rom the
federal government or a federsl agency), sll county
and municipal governmentis, or any other similar
enlities for the purpose of delermining the cost of
providing coversge under ihe program, including
sdminisirative cosl, lo each such governmenial entity.

(e} Except ss provided in subseclion (h), sec
three of this article, any health care provider/who

which participates i

health care services to'{he beneficlaries of healih care
programs of all of the other departments and divisions
participating in a plan gr plans: Provided, Thal a

subsection if ithe health care\provider actually dellvers

such services or { the healih\care provider aclually
delivers heallh

percent of Ahe health care provifer’s tolal patient
populatiog” Provided, however, Thay the delivery of
health cdre services immediately needed 1o resolve an
immingnt life-ihreatening medical or\surgical emer-
gency shall not be deemed to be an agheement under
this"subsection: Provided further, Thal\nothing con-
tained in this article inay be deemed to, dr purporlt to
imply, any consent by any physician on the staff of
any hospital or other health care institution to accept-
ing or agreeing o deliver health care services to any
beneficiary of & health care program of a division or

S€e 194

O ontndonta¥rs
)i\’n.rn\a—
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department of this state in any such physician’s
privale office or practice by virtue of the fact thal such
physician saw such palient §n conneclion with such
physician’s dulies as an on-call stalf physician.

{N The administralors of the division of health,
human services, workers’' compensation, and the
public employees insurance agency shall report to the
Legislature no later than the first day of the regular
session of the Legislature of the year one thousand
nine hundred ninety concerning the plan ar plans
developed: Provided, Thal the plan or plans may be
implemented prior to the delivery of such report.

(g) Netliing In this section shall be construed lo give
or reserve lo the Legislature any further or greater
power or jurisdiction over the operations or programs
of the various departments and divislons sffected by
this article than that already possessed by the Legisla-
lure in the absence of this article.

(h) A
services to &qy benellclary of a healih care prfgram of
a department\or division of the siate purpfant to the
plan or plans deyeloped In accordance wifh this article
participation in ssfd plan or plans:
Provided, Thal theé\health care pro¢ider shall provide
wrillen nolice of withdrawal fro

employees insurance ag
a provider who has withg€awn from further participa-
tion Is not required tyrender services lo any benefi-
claries under the plati or plaks who are not his or her

provided and the provider may continue to provide
services to Mla or her pre-exlsling palients for not
maore thanTorty-five days after tendering the notice of
withdrawal wilhoul obligating his or her self 1o treat

such other beneficlarles.

(i) For lhe purchase of health care or heallh care
services by a health care provider participallng in a
plan under this section three or in a contract under
subsection (d) or (e} of section four of thls arlicle on
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or after the first day of September, one thousand nine
hundred eighly-nine by the public employees insur-
ance agency, the division of rehsbilitation services snd
the division of worker’s compensatlon, a state check
shall be issued in payment thereof within sixty-five
days after a legitimale unconlested Invoice ls actually
received by such division or agency. Any slate check
jssued after sixty-five days shall include interest sl the
current rate, as determined by the slate lax commis-
sloner under the provislons of section seventeen-a,
article ten, chapler eleven of this code, which interest
shall be calculated from the sixly-sixth day slter such
involce was actually recelved by the division or agency
until the date on which the state check is malled o the
vendor.

§16-29D-4. Prohibition en balance hilling; excepilens and

i
2
3
4
5
é
1
8
9

10
]
12
13
14

21

fermination of exceptions.

(s) Excepl In Instances invelving the delivery of
health care services immedialely needed to resclve an
imminent lile-threatening medical or surglcal emer-
gency, lhe agreement by a heslth care provider o
dellver services lo a beneficiary of any depariment or
division of the state which participates in a plan or
plans developed under section three of this article
shall be deemed lo also Include an agreement by thal
health care provider:

(1) To acecepl the assignment by the beneliciary of
sny rights the beneliciary may have lo bill suth
division or department for, and lo receive paymeni
under such plan or plans on account of, such services;
and

(2) To accepl as payment in [ull for the delivery of
such services the amounl specilied in plan or plans or
as determined hy the plan or plans. In such inslances,
the health care provider shall bill the division or
department, or such other person specified in Lhe plan
or plans, directly for the services. The health care
provider shall not hill the beneficiary or any other
person on behall of the beneficiary and, excepl for
dedurtibles ar other payments specilicd in (he apphica-
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ble plan or plans, the beneficiary shall not Lie persan-
ally liable for any af the charges, including any
balance claimed by the provider lo be owed as being
the dilference belween that provider’s charge or
charges and the amount payable by lhe applicable
department or divisions. The plan or plans may specily
what sums sre deductibles, co-paymenls or are other-
wise paysble by the benelitiary and the sums for
which the health care provider may bill the benefi-
ciary: In addition, eny health care service which is not
subject lo payment by the plan or plans shall he the
responsibility of the beneficiary and for those health
care services which are not covered by lhe plans,
there shall be no prohibition against billing the
beneliciary direclly. :

{b) The prohibitions and limitations staled In subsec-
tlon (a) of this section do not apply lo the delivery of
_heslth care services immediately needed to resolve an
Imminent life-threalening medical or surgical emer-
gency. However, once. lhe pailent is sisbllized, then
the delivery of any lurlher health care services shall
be subject to subsection (s) of this secllon for those
lalter services only.

(c) The exceplions provided in this section for the
delivery of health care services immediately needed lo
resolve an Imminent life-threatening medical or
surgical emergency shall not apply to health care
providers under contract with a depariment or divi-
sion plan or plans.

fon (a), {b) and (c) of this

tare providers

or podiatrists and
provider contracls
ance agency Insofar
beneficiaries of th
subseclion do

o acceptable preferred
public employees Insur-
this section would apply lo
cy. The limitallons in this
apply the benellclaries of any
other prograpr’of any other epartment or dlvision of
the state or'to any other type W[ heslth care provider.
An scveeplable preferred provMer contract for the
purpose of this subsection shall be ane which meels
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cach and every one of the Tollowing factors in nddilion
to the otler elemends regquived by a prefesred provider
arrangement:

(1) The contracl shall sel the rates of reimflursement
for heallh care services at the cighlielh gercemtile of
the public employees insurance agency'sA988 caleandar
year experledge in paying claims wnfess, afler the
thirty-lirsi da¥ of December, one Ahousand nine

insurance agency. In Yhis lgdler event, the direclor,
after consultation with the afvisory commitlee created
under secllon seven of 1lilg/article, inay cause the rate
of relmbursement lo bé\ sel below the aloresaid
eightieth percentile but if n§ event may those rates be
sel below the sevenly-Hfth pkrcentile. In determining
whether conlinued rafes of payment of the eightieth
percentile shall be cgnsistenl ok inconsisient wilth the
aforesald budgelary/restrictions, Yhe direclor shall lake
Into conslderation only the current claims experience
of the health carg providers coverey by thils subsection
and shall not cogisider the effects of ihe other demands
upon the publif employees Insurance,agency’s resour-
ces. I{ a reduclion in rates is necessary during a fiscal
year, sl the gtart ol the followlng fiscyl year and for
the first six/months thereafter, the rates of relmbur-
semenl shiall reverl lo thie aforesajd eightieth

{2) The contract spplies to al lesst sevenly percent,
by the [first day of July, one thousand nine hundred
eighty-nine, and eighty percent by the firyl day of
Seplember, one thoussnd nine hundred eightynine, of
the members of recognized specialties of these health
care providers in the applicable reglon as defined by
the eleven planning and development council regions
suthorized by section five-a, arlicle two-d, chapler
sixteen of Lhis code ss those regions exist on the
effective date of this article: Pravided, That In deler-
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mining the percenlages siated above in Lhis subsection,
the tolal number of healih care providers In a given
region and specisily shell nol include those providers
who are hospilel based and who do nol themselves bill
or receive a fee for services delivered by them nor
shall the total number include those providers who
decline to deliver health care services to all ben
ries of a health care program of all deparimen
divisions of the siale: Provided, however, Th

continue with & contract to assure access/to lhal type
of health care
insurance agency

(3) The coniract pyovides for a uliljzation review and

{4} The conlract py
the public employees i

or plans and shall bear no
nt for health care services

July, ane thousand sine hundrgd eighty-nine;

{8) The contracy shall includle incentives 1o public
employees insurdnce agency beneliciaries to utilize
subscriber health care providersand shall slso include
incentives 1o Wealth care providdys to subscribe to a
countracl; and

{7) The fontrael shalt provide {hal, if aller the
conlract is/enlered into, tater developmenls reveal thal
one or more of subiparts lwao, three, four or six of 1his
subsection are no lunger satisfied, then the director of
the public employces insuvance agency, afler approval
by the governor, may reaegoliste or tecminale (he
conkract upen giving notice of s Less than thinty days
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or no more hat forly-five days: Provided, That any
non-participating providers during the continuance of
scclion four, of Lhis article shail be permilled to set his
or her rales for reimbursenmient at no grealer than ane
hundred and ten percenl of Lthe rates of reim
ment sel by the director al the aforesaid ei
percentile and may make claim against the beyeficiary
for the balance between the amount paid by

as described ahove:
any nomyparticlpating prov

Provided, hofrever, Thal
ider shall be gubject lo the

Insurance
beneliclery

to hospitals which enter lpflo prospeclive contracls
with the public eipployees/insurance agency for each
state liscal year inYofar ay this seclion would apply lo
beneficiarles of thd] agéncy. The limhatlons in this
subsection do not apply to the beneficlaries of any
other program of any{olher department-or division of
the stale or Lo any gther type of health care provider.
Such contracts shall intlude, in addition lo the other

elements required by sych a contract, the following
faclors:

(1) The contyact provides\for a ulilizatlon review and
quslily assurAnce program Which is satisfaclory o the
public empldyees Insurance sgency;

(2) For/the first yesr of the contract, the rates for
health dare services are delégmined prospectively
based“upon the public employée insurance agency's
one Lhousand nine hundred elghly-nine fiscal year
experlence in paying the charges\of each individunl
hosplial, bul teking into consideraliyn also any adjust-
menls lo that experlence thal msy be necessary to
provide for the special cencerns and needs of the
slate's amall and rural hospitals; for each succeeding
year of the contracl, the rates shall be sel at no less
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than that of the first year bul may be negoliated for
a grealer level;

{3) The coniract provides that the beneliciagies of
the public employees insurance agency shall indi-
vidually responsible for payments only as pro¥lded for
by the agency’s benefit plan or plans and shyll bear no
persongl liability for payment lor health care services
except ag provided for by the plan or plans,

{4) Thé, conliract I8 entered inlo by thie first day of .
July, one\thousand nine hundred eighiy-nine unless
the directok of the public employees fnsurance agency
exiends this\ime limit for good caus

{5) The coniraci shall provide by its terms that, if
after the conthacl Iz enlered injd, later developments
reveal that any'pne or more of fhe firsl four factors set
{orth In this sukseclion are /o longer salisfied, lhen
the director of the public epiployees insurance agency,
after approval of\lhe go¥ernor, may renegoliale or
lerminate thal conlract dipon reasonable nolice which
shall not be less thay (Hirly days nor more than forty-
five days: Provided, Fhat any hospital which elects nol
o enler into a conjfa}l shall be subjecl to the provi-
sions of subsectiofd {a}\{b)} and {c) of section four of
this article.

(I} Section/four of Lhs article shall terminatle
withoul any/luriher aclion\by the Legislalure on the
thirtieth ddy of June, ane ti}pusand one hundred and
ninety-on€. On or befere Lhe Nrst day of January, one
thousa nine hundred nindly-one, Lhe advisory
commiflee crealed under seclion seven of lhis article
and the director of the public &nployees insurance
agency shall report to the governdyr and the Legisla-
ture upon the impact of the effects\of the prohibition
upon balance billing in this section’ upon the health
care pravider community, upan the public employces,
and wpon the public enployees insurance agency.

§16-2901-5. Coordination of henelits.

|
2

Coordination of lwneefits is peemittal between twa o
more insprance contieeds oF ciployee heoefit plans
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ARTICLE 29D..
STATE HEALTH CARE.

Sec. Sec.
16-29D-3. Agencies to cooperate and to pro- 16-29D-4. Prohibition on balance billing; ex-
vide plan; contents of plan; re- ceptions.
ports to Legislature; late pay-
ments by state agencies and in-
terest thereon.
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§ 16-29D-3. Agencies to cooperate and to provide plan;
contents of plan; reports to Legislature; late
payments by state agencies and interest
thereon.

(a) All departments and divisions of the state, including, but net limited to,
the bureau of employment programs, the division of health and the division of
human services within the department of health and human resources; the
public employees insurance agency within the department of administration:
the division of rehabilitation services or such other department or division as
shall supervise or provide rehabilitation; and the university of West Virginia
board of trustees, as the governing board for the state’s medical schools, are
authorized and directed to cooperate in order, among other things, to ensure
the quality of the health care services delivered to the beneficiaries of such
departments and divisions and to ensure the containment of costs in the pay-
ment for such services.

(b) It is expressly recognized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers
the state’s medicaid program. Thus, it is the intention of the Legisiature that
nothing contained in this article shall be interpreted, construed, or applied to
interfere with the powers and actions of the single state agency which, in
keeping with applicable federal law, shall administer the state’s medicaid
program as it perceives to be in the best interest of that program and its
beneficiaries.

(¢) Such departments and divisions shall develop a plan or plans to ensure
that a reasonable and appropriate level of health care is provided to the
beneficiaries of the various programs including the public employees insur-
ance agency and the workers' compensation fund, the division of rehabilita-
tion services and, to the extent permissible, the state medicaid program. The
plan or plans may include, among other things, and the departments and
divisions are hereby authorized to enter into:

(1) Utilization review and quality assurance programs;

(2) The establishment of a schedule or scheduies of the maximum reason-
able amounts to be paid to health care providers for the delivery of health care
services covered by the plan or plans. Such a schedule or schedules may be
either prospective in nature or cost reimbursement in nature, or a mixture of
both: Provided, That any payment methods or schedules for institutions which
provide inpatient care shall be institution-specific and shall, at a minimum,
take into account a disproportionate share of medicaid, charity care and medi-
cal education: Provided, however, That in no event may any rate set in this
article for an institutional health care provider be greater than such institu-
tion’s current rate established and approved by the health care cost review
authority pursuant to article twenty-nine-b [§ 16-29B-1 et seq.] of this chap-
ter;

(3) Provisions for making payments in advance of the receipt of health care
services by a beneficiary, or in advance of the receipt of specific charges for
such services, or both;
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{4) Provisions for the receipt or payment of charges by electronic transfers;
{5) Arrangements, including contracts, with preferred provider organiza-

tions; and

(6) Arrangements, including contracts, with particular health care pro-
viders to deliver health care services to the beneficiaries of the programs of
the departments and divisions at agreed upon rates in exchange for controlled
access to the beneficiary populations.

(d) The director of the public employees insurance agency shall contract
with an independent actuarial company for a review every four years of the
claims experience of all governmental entities whose employees participate in
the public employees insurance agency program, including, but not limited to,
all branches of state government, all state departments or agencies (including
those receiving funds from the federal government or a federal agency), all
county and municipal governments, or any other similar entities for the pur-
pose of determining the cost of providing coverage under the program, includ-
ing administrative cost, to each such governmental entity.

(e) Nothing in this section shall be construed to give or reserve to the
Legislature any further or greater power or jurisdiction over the operations or
programs of the various departments and divisions affected by this article
than that already possessed by the Legislature in the absence of this article.

(f) For the purchase of health care or health care services by a health care
provider participating in a plan under this section on or after the first day of
September, one thousand nine hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation services and the division of
workers’ compensation, a state check shall be issued in payment thereof
within sixty-five days after a legitimate uncontested invoice is actually re-
ceived by such division or agency. Any state check issued after sixty-five days
shall include interest at the current rate, as determined by the state tax
commissioner under the provisions of section seventeen-a [§ 11-10-17a), arti-
cle ten, chapter eleven of this code, which interest shall be calculated from the
sixty-sixth day after such invoice was actually received by the division or
agency until the date on which the state check is mailed to the vendor. {1989,
c. 87; 1991, cc. 16, 134.)

Effect of amendments of 1991. — Acts
1991, c. 16 rewrote the section to read as set
out in the editar’s note below. Acts 1991, ¢. 134
rewrote (a); deleted former iel, (f) and (h) and
redesignated the remaining subsections ac-
cordingly; and deieted “or in a contract under
subsection (d) or {e) of section four of this arti-
cle” following “participating in a plan under
this section” in the first sentence of present ().

Editor's notes. — This section was
amended twice in 1991, first by c. 16 and later
by c. 134. Neither amendement referred to the
other. The text of the secticn as amended by c.
134 (passed March 9, 1991 and effective S0
days from passage) is set out above. Chapter 16
{passed March 8, 1991 and effective March 8,
1991) amended the section to read: “(a} All de-

partments and divisions of the state, including,
but not limited te, the division of health and
the division of human services within the de-
partment of health and human resources; the
bureau of employment programs within the de-
partment of commerce, labor and environmen-
tal resources; the public employees insurance
agency within the department of administra-
tion; the division of rehabilitation services or
such other department or division as shall su-
pervise or provide rehabilitation; and the West
Virginia board of regents or such other depart-
ment er division as shall govern the state med-
ical schools, are authorized and directed to co-
operate in order, ameong other things, tc ensure
the quality of the health care services deliv-
ered to the beneficiaries of such departments
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and divisions and to ensure the containment of
costs in the payment for such services.

"(bj It is expressly recognized that no other
entity may interfere with the discretion and
judgment given to the single state agency
which administers the state’s medicaid pro-
gram. Thus, it is the intention of the Legisla-
ture that nothing contained in this article shall
be interpreted, construed, or applied to inter-
fere with the powers and actions of the single
state agency which, in keeping with applicable
federal law, shall administer the state’s medi-
caid program as it perceivea to be in the best
interest of that program and its beneficiaries.

“{c) Such departments and divisions shall
develop a plan or plans to ensure that a reason-
able and appropriate level of health care is pro-
vided to the beneficiaries of the various pro-
grams including the public employees insur-
ance agency and the workers’ compensation
fund, the division of rehabilitation services
and, to the extent permissible, the state medi-
caid program. The plan or plans may include,
among other things, and the departments and
divisions are hereby authorized to enter into:

“{1} Utilization review and quelity assur-
ance programs;

“(2) The establishment of a schedulz or
schedules of the maximum reasonable amounts
to be paid to health care providers for the deliv-
ery of health care services covered by the plan
or plans. Such a schedule or schedules may be
either prospective in nature or cost reimburse-
ment in nature, or a mixture of both: Provided,
That any payment methods or schedules for
institutions which provide inpatient care shall
be institution-specific and shall, at a mini-
mum, take inte account a disproportionate
share of medicaid, charity care and medical ed-
ucation: Provided, however, That in no event
may any rate set in this article for an institu-
tional health care provider be greater than
such institution’s current rate established and
approved by the heaith care cost review au-
thority pursvant to article twenty-nine-b
{§ 16-29B-1 et seq.] of this chapter;

“13} Provisions for making payments in ad-
vance of the receipt of health care services by a
beneficiary, or in advance of the receipt of spe-
cific charges for such services, or both;

“(4) Provisions for the receipt or payment of
charges by electronic transfers;

“{5} Arrangements, including contracts, with
preferred provider organizations; and

"t6) Arrangements, including contracts,
with particular health care providers to defiver
health care services to the beneficiaries of the
programs of the departments and divisions at
agreed upon rates in exchange for controlled
access (o the beneficiary populations.

"{d} The director of the public employees in-
surance agency shail contract with an indepen-
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dent actuarial company for a review every four
years of the claims experience of all govern-
mental entities whose employees participate in
the public empleyees insurance agency pro-
gram, including, but not Iimited to, all
branches of state government, all state depart-
ments or agencies (including those receiving
funds from the federal government or a federal
agency), all county and municipal govern-
ments, or any other similar entities for the
purpose of determining the cost of providing
coverage under the program, including admin-
istrative cost, to each such governmental en-
tity.

“{e) Except as provided in subsection th) of
this section, any health care provider who
agrees to deliver health care services to any
beneficiary of a health care program of a de-
partment or division of the state, including the
public employees insurance agency, the state
medicaid program, the workers’ compensaticn
fund and the division of rehabilitation services,
the charges for which shall be paid by or reim-
bursed by any department or division which
participates in a plan or plans as described in
this section, shall be deemed to have agreed to
provide health care services to the beneficia-
ries of health care programs of all of the other
departments and divisions participating in a
plan or plans: Provided, That a health care pro-
vider shall be in compliance with this subsec-
tion i the health care provider actually de-
livers health care services to ail such patients
who request such services or if the health care
provider actually delivers health care services
te at least a sufficient number of patients who
are beneficiaries under the state’s medicaid
program to equate to at least fifteen percent of
the heaith care provider's total patient popula-
tion: Provided, however, That the delivery of
health care services immediately needed to re-
solve an imminent life-threatening medical or
surgical emergency shall not be deemed to be
an agreement under this subsection: Provided
further, That nothing contained in this article
may be deemed to, or purport te imply any con-
sent by any physician on the staff of any hospi-
tal or other health care institution to accepting
or agreeing to deliver health care services to
any beneficiary of a health care program of a
division or department of this state in any suck
physician’s private office or practice by virtue
of the fact that such physician saw such pa-
tient in connection with such physician’s du-
ties as an on-call staff physician.

"“(fi The administrators of the division of
health. human services, workers’ compensa-
tion, and the public employees insurance
agency shall report to the Legisiature no tater
than the first day of the regular session of the
Legislature of the year one thousand nine hun-
dred ninety concerning the plan or plans devel-
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oped: Provided, That the plan or plans may be
implemented prior to the delivery of such re-
port.

“{g) Nothing in this section shall be con-
strued to give or reserve to the Legislature any
further or greater power or jurisdiction over
the operations or programs of the various de-
partments and divisions affected by this article
than that already possessed by the Legislature
in the absence of this article.

“th) A health care provider who provides
health care services to any beneficiary of a
health care program of a depariment or divi-
sion of the state pursuant to the plan or plans
developed in accordance with this article may
withdraw from participation in said plan or
plans: Provided, That the health care provider
shall provide written notice of withdrawal
from participation in said plan or plans to the
administrator of the public employees insur-
ance agency: Provided, however, That a pro-
vider who has withdrawn from further partici-
pation is not required to render services to any
beneficiaries under the plan or plans who are
not his or her patients at the time the notice of
withdrawal is provided and the provider may
continue to provide services to his or her pre-
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existing patients for not more than forty-five
days after tendering the notice of withdrawal
without obligating his or herself to treat such
other beneficiaries.

“(i} For the purchase of heaith care or healith
care services by a health care provider partici-
pating in a plan under this section or in a con-
tract under subsection {d) or (e} of section four
[§ 16-29D-4(d) or {e)] of this article on or after
the first day of September, one thousand nine
hundred eighty-nine, by the public employees
insurance agency, the division of rehabilitation
services and the division of workers' compensa-
tion, a state check shali be issued in payment
thereof within sixty-five days after a legiti-
mate uncontested invoice is actually received
by such division or agency. Any state check
issued after sixty-five days shall include inter-
est at the current rate, as determined by the
state tax commissioner under the provisions of
section seventeen-a [§ 11-10-17a], article ten,
chapter eleven of this code, which interest
shall be calculated from the sixty-sixth day af-
ter such invoice was actually received by the
division or agency until the date on which the
state check is mailed to the vendor.”

§ 16-29D-4. Prohibition on balance billing; exceptions.

(a) Except in instances involving the delivery of health care services imme-
diately needed to resolve an imminent life-threatening medical or surgical
emergency, the agreement by a health care provider to deliver services to a
beneficiary of any department or division of the state which participates in a
plan or plans developed under section three [§ 16-29D-3] of this article shall
be considered to also include an agreement by that health care provider:

{1) To accept the assignment by the beneficiary of any rights the benefi-
ciary may have to bill such division or department for, and to receive payment
under such plan or plans on account of, such services; and

(2) To accept as payment in full for the delivery of such services the amount
specified in plan or plans or as determined by the plan or plans. In such
instances, the health care provider shall bill the division or department, or
such other person specified in the plan or plans, directly for the services. The
health care provider shall not bill the beneficiary or any other person on
behalf of the beneficiary and, except for deductibles or other payments speci-
fied in the applicable plan or plans, the beneficiary shall not be personally
liable for any of the charges, including any balance claimed by the provider to
be owed as being the difference between that provider’s charge or charges and
the amount payable by the applicable department or divisions. The plan or
plans may specify what sums are deductibles, copayments or are otherwise
payable by the beneficiary and the sums for which the health care provider
may bill the beneficiary: In addition, any health care service which is not
subject to payment by the plan or plans shall be the responsibility of the
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beneficiary and for those health care services which are not covered by the
plans, there shall be ne prohibition against billing the beneficiary directly.

{b) The prohibitions and limitations stated in subsection (a) of this section
do not apply to the delivery of health care services immediately needed to
resolve an imminent life-threatening medical or surgical emergency. How-
ever, once the patient is stabilized, then the delivery of any further health
care services shall be subject to subsection (a) of this section for those latter
services only.

(¢} The exceptions provided in this section for the delivery of health care
services immediately needed to resolve an imminent life-threatening medical
or surgical emergeney shall not apply to health care providers under contract
with a department or division plan or plans. (1989, ¢. 87; 1991, c. 134.)

Effect of amendment of 1991. — The
amendment substituted “considered” for
*deemed” in (a); and deleted former (d}-(f).




