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TITLE 61 SERIES 6B

PRIMARY AND SECONDARY CONTAINMENT OF FERTILIZERS

Summary and Description ¢f the rule

This rule substantially follows the Mcdel Rules for Primary
and Secondary Containment of Fertilizers adopted by the Association
of American Plant Food Contrel Officials.

This rule requires that facilities storing fertilizers in
quantities over 5,000 gallons (fluid) or 25 tons (dry) (if in a
non-packaged form) shall have the capability of keeping spills
within the containment site. Should a discharge of fertilizers
occur from the containment area, the facility is required to have
plans to clean up the discharge.

There is a Fertilizer Storage Facility Permit regquired at an
annual fee of $25.

Circumstances reguiring this rule

This rule is required to comply with the mandates of the
Groundwater Protection Act which states that each groundwater
protection agency shall take action necessary to assure that
facilities under their jurisdiction maintain and pretect
groundwater at existing guality.

The storage of large quantities of fertilizer is a potential
source of groundwater cecntaminaticn, so these facilities are
regulated under this rule so as to be operated in a manner
protective cf groundwater.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
TITLE 61, SERIES 6B

PRIMARY AND SECONDARY CONTAINMENT OF FERTILIZERS

Type of rule: Legislative

Agency: West Virginia Department of Agriculture
Compliance Division
1900 RKanawha Boulevard, E.
Charleston, West Virginia 25305

ANNUAL FISCAL YEAR

Effect of Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost 3 3 3 3 3

Perscnal Services o 0 0 0 0
Current Expense 1,000 500 0 1,000 1,000
Repairs and Alterations 0 ¢} 0 0 0
Equipment ' 0 0 0 0 0
Other o 0 ] 0 5,000 1,000

2. Explanaticon ¢of above estimates:

The estimates are based on the assumption that an annual
inspection will be performed on an estimated 20 firms, for an
increase in current expense of £1,000. The $500 decrease in cost
is due to the collection of the fees for the facility permits. The
estimate for "other" assumes that the Department will need to hire
an outside consultant for training and may need to hold seminars
with the operators of the firms during the initial years of this
program.

3. OQObiectives of these rules:

The objective of this rule is to mandate storage conditions
for fertilizer stored in large quantities in bulk so as to protect
the groundwater resources of this state. The Groundwater
Protection Act designated the Department of Agriculture as the
regulatory agency for the application and use of fertllizers and
required the agency to develop practices to prevent groundwater
contamination in this area.




Page Two
Primary and Secondary Containment of Fertilizers

4, Explanaticn of QOverall Eccnomic Impact of Proposed Rule:

A. Econcmic Impact on State Government.

This rule increases the responsibility of the Department of
Agriculture. The impact on state government will be that another
program will be added to a staff that is already working at
capacity. (However, the additional work is not expected to be
enough to Jjustify another position.) There will be increased
current expense and a reduction of the amount of time spent on
other mandated programs. Due to the completely new nature of this
pregram, the estimates of cost can be expected to be inaccurate.

B. Eccnomic Impact on Political Subdivisions, Specific
Industries, Specilific groups cof citizens.

approximately $2,000,000

The econcmic impact on the agricultural industry and those
served by it will be very high. It is estimated that the capitol
cost to each firm installiing primary and secondary containment for
fertilizers is between $50,000 and $150,000. There are 17 retaill
firms that will need to install conteinment and an unknoewn number
of farmers and other firms that will also need to construct these
areas.

Procedures will need to be developed to identify these
(currently unknown) farmers and firms that will result in the "long
arm of the law" further invading the public and private lives of
citizens.

C. Econcmic¢ Impact on Citizens/Public at Large.

The economic impact on citizens and the public at large will
be that costs of fertilizer will increase by $10-20 per ton (from
one source) or by $75 per ton {from ancther source).

As there is no evidence that fertilizers are a major, or
minor, pollutant of groundwater there can be no calculation of the

benefits to the present and future users of groundwater due to the
impact of these rules.

Date: September 15, 1992

@/ﬂ%

Signature of Agency Head or Atuthorized Representatlve




DATE: September 15, 1992
TO: LEGISLATIVE RULZ-MAKING REVIEW COMMITTEE
FROM: Barbara J. Snith, Dirscter of Campliance, WV Dept. of Agriculturs

LZGISLATIVE RULE TITLE: Primary and Secondary Containment of Fertilizers

1. Authorizing statute(s) citation 28-34-5-C

2. a. Date filed In 3tate Register with Netice of Hearing:

June 5, 1992

b. What other notice, inecluding advertising, did you give
of the hearing?

copy rule sent tc all fertilizer formulateors; Class I

legal ad in Charleston Daily Mail and Morgantown Dominion Post;

oress release to all state newspapers; others according to attached list.

July 24, 1992, Mergantown, WV
d. Attach lList of persons who appeared at hearing, comments

received, amendments, reasons for amendments.
Attached X No comments received

e. Date you filed in 3tate Register the agency approved
proposed Legislative Rule following public hearing:
(be exact) '

September 15, 18952

f. Name and phone number(s) of agency person(s) tc contact
for additional information:

Barbara Smith, 3558-2226




TITLE 61
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 6B
PRIMARY AND SECONDARY CONTAINMENT OF FERTILIZERS

§61-6R-1. General

1.1 Scope. - These rules establish primary and secondary
containment standards for fertilizers for the purpose of protecting
the groundwater resources of the state of West Virginia.

1.2 Authority - WV Code 20-5M-5-c¢

1.3 Filing Date. -

1.4 Effective Date., -

1.5 This is a new legislative rule.
§61-6B-2., Definitions

2.1. "Abandoned container" means a storage container or cther
container used at a storage facility to hold fliuid bulk fertilizer
or fertilizer rinsate that has been ocut of service for more than 6
months because of a weakness or leak, or has been out of service
for any reascn for more than 2 years and no integrity test has been
performed.

2.2. "Approved" means approval by the commissioner except
where otherwise stated.

2.3, '"Agua ammonia'" means an agqueous solution of anhydrous
ammenia generally containing from 18 to 30 percent of ammonla (NH,)
by weight and having a vapor pressure usually varyving from 0 to 20
psig at 104 degrees F.

2.4. "Commigsioner" means the Commissicner of the West
Virginia Department of Agriculture or his appointed agent.

2.5. "Discharge"” means a release outside the secondary
containment area of fluid fertilizer in a quantity exceeding fifty-
five (55) U.S. gallons and/or of dry bulk fertilizer in a quantity
exceeding two hundred (200) pounds, unless cotherwise specified in
The Superfund Amendments and Reauthorization Act {SARA), 42 U.S.C.
9601, Title III Emergency Planning and Community Right-to-Know
provisions. The term discharge deces not include the normal loading
and transportation of fertilizers from the facility or the lawful




distribution use, disposal or application of fertilizers.

2.6. "Dry bulk fertilizer" means nonfluid fertilizer in
nenpackaged form.

2.7. "Elephant ring" means a storage container with open top
serving as a secondary containment wvessel into which a smaller
primary storage container{s) 1s placed.

2.8. '"Fertilizer" means any substance containing one or more
recognized plant nutrients which is used for its plant nutrient
content and which is designed for use or clalmed to have value in
promoting plant growth. The term fertilizer will net Iinclude
agricultural liming materials, unmanipulated animal and vegetable
manures, wood ashes, gypsum and other products exempted by
regulation of the ccmmissioner.

2.9. "Field operations'" means the application of fertiliger
to so0il or plants in the course of normal agricultural or
horticultural practice,

2.10. "Fluid bulk fertilizer" means fluid fertilizer in an
undivided guantity exceeding 55 gallons.

2.11, "Fluid fertilizer" means fertilizer in fluid form, and
includes solutions, emulsions, suspensions and slurries. "Fluid
fertilizer" does not include anhydrous ammonia,

2.12. "Load or loading" means the transfer of bulk fertilizer
from the sterage facility to transport vehicles, application
equipment, or mobile containers, unless the use ¢of the word in the
context means otherwise.

2.13. "Low pressure nitrogen soluticns" means an agueous
solution of ammeonium nitrate and/or urea and/or cther nitrogen
carriers, containing various quantities of free ammonia exceeding
two percent {2%) by welght. Aqua ammonia and non-pressure nitrogen
sclutions commonly referred to as 28%, 30%, or 32% nitrogen
solutions are excluded from this definition.

2.14. "Operational area" means an area oOr areas at a
fertilizer storage facility where fertilizers are transferred,
loaded, unlcaded, mixed, or where fertilizers are c¢leaned or washed
from application equipment, storage containers, or transportation
equipment. ' -

2,15. "Operational area containment" means any structure or
system designed and constructed to effectively intercept and
contain operational spills, including container or eguipment wash
water and rainwater, and to prevent runoff or leaching from a
3torage facility.

2.16. "Qperator" means any person who 1s responsible for the
transferring, loading, unlocading, mixing and/or storing of




fertilizers and may include an owner, cperator or manager.

2.17. "Person" means an individual, partnership, association,
fiduciary, firm, company, corporation or any organized group of
persons whether incorporated or not.

2.18, "Primary containment” means the storage of fluid or dry
bulk fertilizer in storage containers at a storage facility.

2.19. "Roofed" means protected £from precipitaticon and any
subsequent drainage.

2.20. "Secondary containment" means any structure used to
contain product spllls from primary storage containers and prevent
runoff or leaching.

2.21. "sStorage container" means:

2.21l.a. a container used for the storage cf fluid or dry
bulk fertilizer; or

2.21.b. a rail ce¢ar, nurse tank, or other mobile
container used for the storage of fluid bulk or dry fertilizer; but
does not include

2.21.b.A, a mobile container storing fluid bulk or
dry fertilizer at a storage facility for less than 15 days, if this
storage i1s incidental to the loading or unloading ©of a storage
container at the storage facllity,

2.21.b.B. a mobile container located on property not
owned, operated or controlled by an operator of a storage facility,
nor

2,21.b.C, a container used solely for short-term
emergency storage of leaking fertilizer containers.

2.22. "Storage facility" means a locatien at which fluid bulk
fertilizer in undivided gquantities in excess of five thousand
hundred (5,000) U.S. gallons or dry bulk fertilizer in undivided
gquantities exceeding 25 tons is held in storage where the total
gquantity of the product at the firm may be divided into more than
one sgtorage container and sStill be considered "undivided"; and
where that storage occurs for more than a total of 30 days during
a 12 month peried.

2,23. "Unload or unlcading” means the transfer of bulk
fertilizer in an unaliered state from the transport vehicle to the
storage facility.

§61-6B-3. General program and policy.

3.1. The commissioner recommends that every operator of a




storage facility utilize the services of a competent engineer for
planning any construction or alterations to their operational area
and that the publications "Environmental Handbook for Fertilizer
and Agrichemical Dealers" published by the Tennessee Valley
Authority, TVA Technical Library, P.0.Box 1010, Muscle Shoals, AL
35660-1010 and "Designing Facilities for Pesticide and Fertilizer
Containment"” published by Midwest Plan Service, 122 Davidson Hall,
Iowa State University, Ames, Iowa 50011-3080 be used to assist in
the development of the planning and construction of operational
areas.

3.2. The commissioner strongly recommends that every operator
of a storage facility take action to remove or mitigate existing
contamination under the site of the proposed operational area that
has the potential to contaminate groundwater prior to any
construction or alteration to the operational area.

3.3. The operator will be responsible for maintenance of the
operational area to comply with these rules and in a manner
adequate to minimize the risk of a discharge so that the
groundwater resources of this state are protected.

§61-6B-4. Powers and duties of the commissioner.
4.1, The commissioner has the power and authority to:

4.,1.a. enter and inspect, during reasonable hours, any
location where fertilizers are, or may be, stored in such
gquantities so as to c¢ome under these rules;

4.1.b. take samples to determine compliance with these
rules;

4.1.c. review design plans where appropriate to
determine ccmpliance with these rules;

4.1.4. audit records of shipments of fertilizers,
Inspections, and maintenance;

4.1l.e. promote the protection of groundwater through
educational precgrams for operators;

4.1.£f. collect and expend monies under the terms of this
rule;

4.1.9. conduc¢t hearings as provided by this rule;

4.1.h. assess civil penalties, negotiate agreements and
refer violations to a court of competent jurisdiction;

4.1.i. obtain court orders directing any person refusing
to submit to inspection, sampling or auditing to submit;




4.1.j. issue, suspend or revoke permits or deny a permit
application;

4.1.k, issue orders requiring compliance with these
rules; and

4.1.1. promulgate additional regulations as necessary to
protect groundwater within the statutory mandates that may include
but not 1limited to licensing and certification, operaticnal
management, closure, remediation and monitoring for water quality.

§61-6B-5. Permits and Design Plans.

5.1. No person may operate a storage facility, except as
provided by these rules, without a wvalid Fertilizer Storage
Facility Permit posted prominently at the local office of the
storage facility. One permit may apply to a storage facility that
stores beth dry bulk and fluid fertilizer.

5.2. Any person intending tc construct and cperate a storage
facility must obtain a Fertilizer Storage Facllity Permit from the
commissiconer prior to the construction of primary or secondary
storage. The application must be made at least 30 days prior to
the beginning of construction cf the facllity for firms that are
not in operation on the effective date of this rule. Any person
operating a storage faclility on the effective date of this rule
must, within 6 months of the effective date of this rule, make
application for a Fertilizer Storage Facllity Permit.

5.3. Any person seeking to renew the Fertilizer Storage
Facllity Permit must make application within 15 days of the
expiration date of the permit.

5.4. Application forms shall be furnished by the cocmmissioner
and shall contain the following information: the corporate or
company name; the locaticen; the malling address; the phone number;
the operator's name; the owner's name; and any other information
relevant to the containment of bulk fertilizers.

5.5. Each application must be signed and dated by the
operator or his or her authorized representative under sworn
statement. The application must be accompanied by a permit fee of
$25.00. An additional $10 penalty fee shall be assessed if the
application is not made within the time periods outlined in this
gsection ©f the rule.

5.6. The c¢ommissioner shall issue a non-transferable
Fertilizer Storage Facility Permit to each persen meeting the
requirements of this section. Each permit shall expire on June 30
following the date of issue.

5.7, The commissioner may deny any application for a
Fertilizer Storage Facility Permit whenever the permit has been




applied for fraudulently, the applicant has grossly interfered with
the duties cf the commissioner or the applicant is determined to be
not in compliance with, or not able to comply with these rules.

5.8. The commissioner may suspend or revoke a Fertilizer
Storage Facility Permit whenever a hazard to the environment exists
or is Dbelieved to¢ exist, sald permit has been obtained
fraudulently, the holder has grossly interfered with the duties of
the commissicner or it is determined that the permit holder is
dishonest, deceitful, incompetent or not in compliance with or is
unable to comply with the provisions of this zule. Any person
whose Fertilizer Storage Facllity Permit has been suspended or
reveoked shall immediately discontinue all operations covered under
the permit.

5.8.,a. Prior to the suspension or revocation order, the
commissicner will give written notice to the permit holder, stating
that the suspension or reveocation of the permit is being
contemplated and giving the reasons therefore. The notice shall
appoint a time and place for a hearing to be held in this matter.
The notice shall be mailled by certified mail to the business
address of the permit holder at least 10 days prior to the date set
for the hearing. The commissioner shall review the evidence
presented at the hearing prior to his decision in the matter of
suspension or revocation of the permit.

5.8.b. At the end of the period of suspension, the
permit holder may resume operations covered by the Fertilizer
Storage Facllity Permit without reapplicaticon for a permit.

5.8.c. At the end of the period of revocation, the
permit holder must reapply for a permit.

5.9. Each person with a Fertlilizer Storage Facility Permit
shall submit design plans and specifications for constructicon to
the commissioner pricor teo the start of construction, or for a
storage facility that is operating on the effective date of this
rule, a description of the current facility and plans to bring the
facility into compliance shall be submitted within 12 months ¢f the
effective date of this rule.

5.9.a. The commissioner will allow significant lack of
compliance with these specifications if they are clearly indicated
on the design plans and a certification from a registered engineer
accompanies these design plans stating that the design plans and
specifications as submitted will not reduce the effectiveness of
the facility to protect groundwater.

5.9.b. The commissioner will review the design plans and
specifications with the provisions of this rule and notify the
person promptly 1f any signiflcant lack of compliance with these
rules is found. The review of these plans by the commissioner does
not eliminate the responsibilitiy ¢f the operator for constructing
and maintaining a fac¢ility that will protect the groundwaters of




this state.

5.10. Each person submitting design plans and specifications
will notify the commissioner promptly of any significant change to
the design plans and specifications prior to proceeding with
censtruction,.

§61-6B-6. Inspection, Maintenance and Record Keeping Requirements

6§.1. Every storage facility shall be inspected by the
operator of the storage facility at intervals of not greater than
seven days during coperational periods and thirty days during non-
operational periods. The inspection fregquency shall be adegquate
to minimize the risk of a discharge. The operator will make a
written record of the inspection made on the day of that
inspection. In addition to the routine inspection report made on
the day of the inspection, written records shall be maintained as
follows, where applicable:

6.1.a. a weekly record of the condition of valves for
storage containers for fluid fertilizers whenever the containers
are being used for storage;

6.1.b. a weekly record of the condition of loading and
unicoading pads and catch basins during operaticnal periods, or at
least monthly during pericds of non-use;

6.1.c. a monthly record of the fluid fertilizer levels
in each storage container when in use and a comparison of the
measured level versus the calculated level based on shipments in
and out of the container;

6.1.4. a monthly record of the condition of primary
containers and elephant rings;

6.1l.e. a semi-annual inventory reconciliation, showing
the amount of f£luid bulk fertilizer and dry bulk fertilizer from
each storage container which is lost or unaccounted for at the end
cf each semli-annual period; and

6.1.E. other inspection records pertaining to the
condition of storage containers, appurtenances, operational area
containment, and secondary containment facilities.

6.2. The operator will take immediate effective action when
inspections determine non-compliance with these rules, or that a
greater than minimal risk of a discharge exists. The operator will
maintain a written record of the actions taken on the day of the
maintenance.

6.3. The operator of a storage facility shall maintain the
records regquired by this rule for a minimum of 5 vyears at each
storage facility or at the nearest local ocffice from which the




storage facility is administered and shall make all records
required by this rule available to the ccmmissioner upon request.

§61-6RB-7. Discharge Response Plan

7.1. The operator of a storage facility shall prepare a
written Discharge Response Plan for the storage facility. The plan
shall include:

7.l.a. the identity and telephone number of the persons
or agencies who are to be contacted in the event of a discharge,
including persons responsible for the stored fertilizer;

7.1.b. for each bulk fertilizer stored at the facility,
a complete copy of the labeling required by WV Cocde §19-15-1 et
seq. (except for the net weight);

7.l.¢c. an ldentification, by location, of every storage
container located at the storage facility, and the type of
fertilizer stored in each storage container;

7.1.d. for each type of bulk fertilizer stored at the
facility, the procedures to be used in controlling and recovering,
or otherwise responding to a discharge; and

7.1.e. procedures to be followed in using or disposing
of a recovered discharge.

7.2. The operator shall keep the Discharge Response Plan
current at all times.

7.3. The operator shall keep a copy ¢f the Discharge Response
Plan readily available at the storage facllity or at the nearest
local office from which the sterage facility is administered, and
shall make the plan available for inspection and copyving by the
commissioner.

7.4. The commissioner will regquire the operator cf each
facility existing on the effective date of this rule complete a
Discharge Response Plan within 2 years of the effective date of
this rule.

§61-5B-8. Storage and Handling of Dry Bulk Fertilizer

8.1. No perscn will store dry bulk fertilizer in undivided
quantities exceeding 25 tons unless the storage 1s inside an
operational area containment structure consisting of a sound
structure or device having a cover or roof top, sidewalls, and a
base sufficient to prevent contact with precipitation and surface
waters.

8.2. No person will load, unload, mix or handle dry bulk




fertilizer, except for those procedures performed in the field of
application, without using a containment method, device, or
structure suitable to prevent or minimize groundwater
contamination. 7The containment method, device, or structure shall
be of a size and design that will c¢ontain the fertilizer and
operated to minimize emission of dust and/or vapors beyond the
facility boundaries. Any collected material shall be applied at
agronomic fertilizer rates or otherwise recycled.

8.3. The operator will promptly recover, so as to prevent
possible seepage or run-off to the groundwaters of this state any
dry bulk fertilizer which is spilled while being loaded to or from
storage when the spillage would exceed a gquantity greater than 200
1bs.

8.4. The commissioner will consider approval of containment
devices, structures, or methods which include, but are not limited
to:

8.4.a. paving and curbing of outdoor handling areas with
materials which allow for collection and recycling of the spilled
preoducts; _

8.4.b. enclosing conveyors and equipping conveyors with
dust control boots. Manually extendible boots may be adaptable to
upright and auger type conveyors;

8.4.c. collection and recyeling of product dust from
rooftops of roof-filled storage structures; or

8.4.d. daily cleanup of the non-roofed areas each day
when in use.

8.5. No person will store dry bulk fertilizer without a
complete label as reguired by WV Code §19-15-1 et seqg. (except for
the net weight) posted on the storage contalner or on a placard
erected on the preduct.

8.6. No perscon may construct an operational area for dry bulk
fertilizer storage in undivided quantities exceeding 25 tons closer
than 100 feet from a wellhead, unless that operation is in use on
the effective date of this rule.

8.7. No person may store dry bulk fertilizer on land with a
reasonable expectation of having a flood event from a 25 year - 24
hour freguency storm during the storage period unless the storage
area is adequately protected from inundation by £flooding.

8.8. The commissicner will allecw firms that operate a storage
facility for dry bulk fertilizer on the effective date of this rule
5 years to fully comply with this rule as long as the operator
submits a plan for full compliance with this rule within 2 years of
the effective date of this rule and the operator takes immediate
action to prevent groundwater pocllution within the capability of




the current facility.

§61-6B-9. Primary Containment: Storage Containers and Appurtenances
for Fluid Fertilizer

9.1, No person may store fluid fertilizer in storage
containers and appurtenances unless the containers and
appurtenances are

9.1.a. constructed, installed and maintained so as to
prevent the discharge of fluid fertilizer;

9.1.b. constructed of materials which are resistant to
corrosion, puncture or cracking;

9.1.c, made or repalired with materials that are not of
a type which react chemically or electrolytically with stored fluid
fertilizer in a way which may weaken the storage container or
appurtenances, or create a rigsk of discharge;

9.1.d. made with metals used for wvalves, fittings and
repairs on metal containers that are compatible with the metals
used in the construction of the storage container, so that the
combination of metals doces not cause or increase corrosion which
may weaken the storage container or its appurtenances, or create a
risk of discharge;

8.1l.e. equipped with supports for pipes and fittings
that are adequate to prevent sagging and pessible breakage because
of gravity and other forces which may be encountered in the
ordinary course of operations;

9.1.f. are protected against reasoconably foreseeable
risks of damage by trucks and other moving vehicles engaged in the
loading or unloading of fluid bulk fertilizer;

9.1.g. designed to handle all operating stressesg, taking
into account static head, pressure buildup from pumps and
compressors, and any cther mechanical stresses to which the storage
containers and appurtenances may be subject in the foreseeable
course of operations;

9.1.h. anchored, as necessary, to prevent flotation cr
instability which might occur as a result of ligquid accumulatiocons
within a secondary containment facility; and

8.1.1i. equipped with a liquid level gauging device
secured in a safe manner to protect against breakage or vandalism
on each storage container whereby the level of fluid in the storage
container can be readily and safely determined, unless

9.1.1.A. the level of fluid in a storage container
can be readily and reliably measured by other means, provided that




external sight gauges may not be used unless they are securely
attached against the container wall and provided with a manually
operated shut off valve which is locked in the shut off position at
all times the level of fluid is not being determined.

9.2. The commissioner recommends that the storage containers
and appurtenances be vented to manufacturer's specifications for
the product being stored in the container.

8.3. No person may store fluid fertilizer in an underground
or lined pit storage ceontainer, eaxcept for:

8.3.a. a watertight catch basin used for the temporary
collection of runoff or rinsate from transfer, leoading and
unleading areas, and expeditiously emptied following use;

9.3.b., a 316 or 317 stainless steel storage container;
or

g.3.¢c. in another approved c¢ontainer, if the storage
container is enclecsed within an approved liner and an approved
program of groundwater monitoring to detect leakage is established.

9.4. The commissioner prohibits the use of storage containers
and appurtenances

9.4.a. that are constructed of copper, brass, zinc, or
copper base alloys;

9.4.b. ugsed for the storage of fiuld fertilizers
containing phosphates (>0.1%) or chlorides that are constructed of
aluminum or aluminum alloys;

9.4.c. used for the storage of low pH (<5) £fluid
fertilizers that are constructed of ferrcus materials cother than
stainless steel unless the materials are coated or treated with
protective substances which are adeguate to inhibit corrosicn;

9.4.4. used for the storage of low pressure nitrogen
solutions that are constructed of mild steel, £fiberglass,
polyolefins or plastic;

9.4.e. used for the storage of phosphoric acid that are
constructed of ferrous materials other than 316 or 317 (or
superior) stainless steel unless the container is lined with a
suitable substance to prevent corrosion; or

g.4.£f. used for the storage of fluid fertillzers
containing potassium chloride (muriate o¢f potash) that are
constructed of ferrous materials other than stainless steel,
unless:

$.4.£.A, the containers and appurtenances are
coated or treated with protective substances which are adequate to




inhibit corrosion; or

9.4.£f.8B. the container or appurtenance is used for
Storage periods of not more than 6 months, and is completely
emptied between storage pericds, and, the empty containers and
appurtenances are cleaned and inspected for leaks prior to being
refilled for any subseguent period.

9.5. No person may store fluid fertilizer unless the

9.5.a. storage containers and appurtenances are fenced
or otherwise secured by an approved means to provide reasonable
protection from wildlife, vandalism and unauthorized access which
may result in a discharge;

9.5.b. valves on storage contalners containing fluid
fertilizers are locked or otherwise secured except when persons
responsible for facility security are present at the facility; and

$.5.c. valves on rail cars, nurse tanks, and other
mobile fertilizer containers containing fluid fertilizer parked
overnight at a storage facility are locked or secured except when
persons responsible for facility security are present at the
facility.

9.6. No persen may £ill storage containers beyond the
capacity £for which they are designed, taking into account the
density of the fluid being stored and thermal expansion during
storage.

9.7. No person may store fluid fertilizer in a storage
container without a clear and prominent label identifying the
contents of the storage container with the reguirements of WV Code
§19-15-1 et seqg. (except for the net weight).

9.8. No person may store fluid fertilizers on land that has
a reasonable expectation of having a flood event resulting from a
25 year - 24 hour frequency storm during the storage period unless
the storage area is adequately protected £rom inundation by
floeoding.

9.5. No person may construct an operational area for fluid
fertilizers closer than 100 feet from a wellhead, unless that
operation is in use on the effective date of this rule.

9.10. Any person owning an abandoned underground container,
or abandoned underground catch basin shall thoroughly clean and
remove it from the ground or thoroughly clean and £ill it with an
inert solid and shall maintain a permanent record ¢of any abandoned
container or catch basin {that remains underground) size, location,
and method of closing at the storage facility or at the nearest
coffice from which the storage facility is administered.

8.11. Any person owning an abandoned container or abandoned




catch basin, whether underground or not, shall disconnect and seal
all connections and vents and secure all hatches and sever and/or
seal all valves and connections.

9.12. The commissioner will not consider a secondary
containment facility to be abandoned merely because there have been
no operational spills into the secondary containment facility.

9.13. The commissioner will allow facilities that are in
operation on the effective date of this rule 3 years to fully
comply with this section of the rule as long as the operator
submits a plan for full compliance with this section of the rule
within 2 years of the effective date of this rule and the cperator
takes immediate action to prevent groundwater pollution within the
capability ¢f the current facility.

§61-6B-10. Secondary Containment: Operational Area Containment
for Fluid Fertilizer

10.1. No person may store fluid fertilizer unless the area
used for the loading of fluid bulk fertilizer into storage
containers, or for unlcading fluid bulk fertilizer from storage
containers into mobile containers Is curbed and paved with asphalt,
concrete or other material approved by the commissioner. Such
curbed and paved area must provide an impervious surface where the
curbed and paved area is

10.1.a. of sufficient size to hold the entire mobile
container during loading and unlcading; and

10.1.b. designed, constructed and maintained to handle
all loading conditions to which it is exposed; and

10.1.c. maintained by keeping all cracks and seams
sealed and be impervious to leakage from any spillage.

10.2. The requirements of this section do not apply to mobile
containers used to nurse field operations when at a field unloading
slte.

10.3. No person may sStore fluid fertilizers unless the
operational area containment has a curbed and paved surface that
drains inte a liquid-tight catch basin

10.3.a. that is of adeguate design and size to contain
a minimum of one thousand five hundred (1,3500) gallons of an
operational spilll when at least one person 1s available during the
entire loading and unlcading process that is capable of stopping
the loading or unloading process in the case of an operational
spill; but if no person is available to monitor the loading and
unlcading process then the design and size shall be adequate to
contain a total of 110% of the volume of the largest vehicle to be
lcaded or unloaded; and




10.3.b. which may include a sump and an abocve-ground
container, provided that a pump is installed for transfers of the
contents into the above-ground container. .

10.4. All operators are responsible for promptly recovering
any aperational spill from the operational area containment so that
the capaclty required in this section is availlable at all times.

10.5. All operators will be respeonsible for maintaining all
secondary containment free of debris and foreign matter.

10.86. The commissioner will allow adjecining secondary
containment areas to share common walls.

10.7. The commissioner will allow facllities that are in
operation on the effective date of this rule 3 vyears to fully
comply with this section of the rule as long as the operator
submits a plan for full compliance with this sectien of the rule
within 2 years of the effective date of this rule and the operator
takes immediate action to prevent groundwater pollution within the
capability of the current facility.

§61-6B-11. Secondary Containment of Fluid Bulk Fertilizer - Dikes
and Elephant Rings.

1l1.1. No person may store fluid bulk fertilizer unless the
primary storage area is located within a diked area that 1is
constructed with a base, perimeter wall and sloped floor drain or
is located within an elephant ring as provided by this sectlon.

11.2. No person may use the diked area for storage of other
products other than fluid bulk fertilizers and eguipment used in
the operational area. All operators must maintain the minimum
capacity reguirement at all times. The minimum capacity
requirement for the diked area for containment shall contain, below
the height of the dike, 125% of the volume ¢f the largest storage
container within the diked area plus the submerged portions of all
other storage containers, fixtures, and materials in the area,
except that 1f the diked area 1s covered to prevent the
accumulation of rainfall, a capacity equal to 100% of the volume of
the largest container is the minimum capacity required.

11.3. ©No person may operate a operational area containment
facility with drainage tile within or underlying the area unless
the drainage tile is usged asgs a method of monitoring the integrity
0of the primary and secondary containment gtructures.

11.4. The commissioner reguires that dikes meet the following
regquirements:

l1l.4.a2. the walls of a secondary containment facility
shall be constructed of earth, steel, concrete or sclid masonry, or
octher material specifically approved by the commissioner, and be




designed to withstand a full hydrostatic head of any discharged
fluid and weight load of material used in construction;

11.4.b. cracks and seams shall be sealed to prevent
leakage;

ll.4.c. walls constructed of earth or other permeable
materials shall be lined as provided in this section:

11.4.d. earthen walls shall have a horizontal-to-
vertical slope of at least 3 to 1, unless a steeper slope is
consistent with good engineering practice, and shall be packed and
protected from erosion;

11.4.e. the top of earthen walls shall be no less than
2.5 feet wide;

11.4.£. walls may not exceed 6 feet in height above
interior grade unless provisions are made for normal access and
necessary emergency access to tanks, valves and other eguipment,
and for safe exit from the secondary containment facility;

1i.4.g9. walls constructed of concrete or solid masonry
shall rest upecn a floating base of concrete prepared as in this
saection or upon suitable concrete footings which extend below the
average frost depth to provide structural integrity;

11.4.h. the base of a secondary contalnment facility,
and any earthen walls of the facility shall be lined with asphalt,
concrete, an approved synthetic liner, or a clay sgcil liner
designed to limit permeability ¢£ the base and walls. Liners shall
meet the following requirements.

11.4.h.4. Asphalt or concrete liners shall be
designed according to good engineering practices to withstand any
foreseeable leoading conditions, including a full hydrostatic head
of discharged fluid and static 1loads of storage containers,
including appurtenances, equipment, and contents. Cracks and seams
shall be sealed to prevent leakage.

1i.4.h.B. Synthetic liners and installation plans
shall be approved by the commissicner. A synthetic liner may nct
be approved by the commissioner until the manufacturer of the liner
provides the commissioner with a written confirmation of
suitabllity including compatibility with the stored materials, and
a written estimate of the life c¢f the liner., Synthetic liners
shall have a minimum thickness of 30 mils (0.8 millimeters); and
shall be installed under the supervizsion of a «qualified
representative of the manufacturer or a professional engineer. Aall
field constructed seams shall be tested, and repaired if necessary,
in accordance with the manufacturer's recommendations.

1l.4.h.C. Scil liners shall be constructed by
sealing the surface of the soil, including the berm of an sarthen




dike with a sealing agent such as sodium bentonite, attapulgite or
2 similar clay material. The soll liner shall be constructed in
accordance with reliable civil engineering practices, to achieve a
coefficient of permeability not te exceed 1.0 x 10 cm/sec, with
a thickness of not less than 6 inches. The floor of the
containment area within the soil liner shall be protected with a
layer of gravel or crushed stcone at least 5 inches thick placed on
top of the c¢lay liner. )

i1.5. The commissioner will not regquire that a liner be
installed directly under a storage container having a capacity of
one hundred thousand (100,000) U.S. gallons or meore which has been
constructed on site and put into use prior teo the effective date of
this rule provided that one (1) of the following alternative
procedures is complied with, certified in writing by an cfficial of
the company which owns the storage container, and the certificate

is filed with the commissioner.

11.5.a. Alternative 1: The original bottom of the
storage container shall be tested for leaks before the sand layer
and second bottcm are installed. A record of the test shall be
kept on file at the storage facility. A second bottom made of
steel shall be constructed for the storage container. The second
bottom shall be placed over the original bottom and a layer of
smeoth, fine gravel or coarse sand having a minimum thickness of
three (3) inches. The newly constructed bottom shall be tested
for leaks before any £fluid fertilizer is stored on the newly
constructed bottom. A record of the test shall be kept on file at
the storage facility, or at the nearest local office from which the
storage facility is administered.

11.5.p. Alternative 2: The container shall be emptied,
cleaned, and tested for leaks. The walls and £flocor of the
container shall be tested %to assure that welds and thickness of
steel plates are sound and adegquate to contain the fertilizers. A
record of the inspection, test results, and of any repairs made
shall be submitted to the control official and maintained by the
operator. The interior floor and wall areas of the container shall
be coated with an approved liner to inhibit corrosion. A record of
this procedure shall be submitted tec the commissioner and
maintained by the operator. A test for 1leaks and liner
deterioration approved by the commissioner shall be conducted every
five (5) years thereafter. A record ¢f the test findings and of
indicated repairs and maintenance shall be maintained by the

operator.

11.5.¢. Alternative 3: Monitoring devices shall be
installed in angled borings under each tank. These monitoring de-
vices shall constitute a leak detection system for each tank in
advance of the point at which any leak would reach groundwater.
The number, length, and depth of each boring shall be determined on
the basils of site characteristics. The array of monitoring devices
under each tank shall constitute the best practical early warning
detection system for tank leakage. Each meonitoring plan under this




alternative shall be implemented only upon review and approval of
the commissioner. -

11.6. The commissioner will not reguire a secondary
containment structure to be wused for rail cars that are
periodically moved into and out of the storage facility.

11.7. The commissicner will allow individual storage
containers nct exceeding three thousand (3,000) gallons to be
contained within an "elephant ring" in lieu of a diked secondary
containment area, The ccmmissioner requires that secondary
containment areas using elephant rings meet the following
requirements:

11.7.a. both the primary storage container and the
elephant ring shall be fabricated of material compatible with each
octher and with the fertilizer being stored;

11.7.b. 1if dissimilar metals between the primary storage
container and the elephant ring are used that may contribute to
electrolytic corrosion provisions must be made to prevent such
corrosion;

11.7.¢. the height cf the elephant ring wall shall not
exceed 4 feet unless provisions are made for escape should flooding
occur;

11.7.4d. the volume contained within the secondary
storage walls of the elephant ring up to the working height of the
elephant ring shall be sufficient to contain a volume 15% greater
than the volume contained in the primary storage container plus the
volume displaced by the footings of any egquipment (i.e. pumps,
meters, etc.) placed within the secondary containment vessel;

11.7.e. the elephant ring shall be maintained free of
leaks and structural defects at all times;

11.7.£f. the base shall be protected frem corrosion, both
frem inside and outside the ring, and shall be underlain by a
concrete pad or with eight inches of compacted gravel beneath four
inches of compacted sand, or clay, or as recommended by the
manufacturer of the elephant ring and approved by the commissioner;

11,7.g. all piping connections to the primary storage
container shall be made over the wall of the elephant ring and
shall be adequately suppoerted and braced;

11.7.h. have a sump pump within the elephant ring or an
exterior portable pump available for removing operational
discharges; and

11.7.1i. pumps and other fixtures, if located within the
elephant ring containment structure, shall be placed on an elevated
platform above the top of the elephant ring or otherwise protected



from flooding.

11.8. The commissioner will allow facllities that are in
operation on the effective date of this rule 3 years to fully
comply with this section of the rule as long as the operator
submits a plan for full compliance with this secticn ¢of the rule
within 2 years of the effective date of this rule and the operator
takes immediate action to prevent groundwater pollution within the
capability of the current facility.

§61-6B-12. Drainage from Secondary Containment Areas.

12.1. No person may operate a diked secondary containment
area with a relief outlet and wvalve.

12.2., The commissioner will reguire that a diked earthen or
prefabricated secondary containment area shall have a base that
slopes to a collecting spot where storm water ¢an be discharged by
a manually-operated pump over the berm for use in the blending
process or for proper dispeosal in accordance with local
requirements for disposal of storm water.

12.3. The commissioner will regquire that an asphalt or
concrete lined secondary containment area shall have

12.3.a. a recessed catch drain running through the
center of the base; or

12.3.b. a sump located within the containment area, that
shall have no valve plumbed inteo the sump unless that sump is a
part of a permanent recessed catch drain as specified in this
section,.

12.4. The commissioner will allow storm water or other
drainage to be removed from the secondary containment area if used
for makeup water in fertilizer mixes or disposed of in accordance
with local requirements if it is known or believed to be free of
chemical residues that could contaminate groundwater.

12.5. No operator may use a cellection tank as a storage
area.

12.6. All coperators are responsible for removing operational
spills from the secondary containment area promptly in order to
maintain the capacity for future operational spills.

§61-6B-13. Hearings.

13.1. The commissioner will offer a person an opportunity for
an informal hearing prior to issuing an order in all cases except
where the protection of the public health requires immediate action
to protect groundwaters in this state,




§61-6B-14. Civil and criminal penalties.

l14.1. When determining the assessment of civil or criminal
penalties the commissioner shall consider the fclleowing factors in
determining the unreasonableness of any harm referred to in this
rule which shall include, but need not be limited

14.1.a. to the extent of harm to public health,
environment, beneficial use of the groundwater;

14.1.b. to the burden and fairness of requiring a person
to bear the loss;

14.1.c. to the causing ¢f harm in the conduct of
reasonable activities utilizing practices conducted in conformity
with federal and state laws and requlations;

14.1.d. to the person's history of compliance that
indicates ceontinued nencompliance or disregard for compliance;

14.1.e. to the person's knowledge of the rules and
regulations that were violated; and

14.1.£. to activities that were conducted in a
negligent, reckless or intentional manner, where negligence means
a failure to exercise reasonable care.

861-6B-15. Special revenue account and Greoundwater remediation
fund.

15.1. The commissioner will deposit all fees, penalties or
other monies collected under the provisions of this rule into a
special revenue account and expended upon the order of the
commissioner for the purpose of the enforcement and administration
of this rule; except for the net proceeds of civil penalties
collected pursuant to W.Va. Code §20-5M-10-a or any civil
administrative penalties collected pursuant to W. Va. Code §20-5M-
10-c¢ that will be deposited in the groundwater remediation fund
established in W. Va. Code §20-5M-1 et seq.
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Compliance Division . e
West Virginia Department of Agriculture o j
1900 Kanawha Blvd., East ' -~

Charleston, WV 25305

Re: General Groundwater Protection Rules for Fertilizer and Manures
and Primary and Secondary Containment of Fertilizers

Dear Ms. Smith:

I am submitting my comments on behalf of ChemLawn, a nationwide landscape
care company providing services to customers in 44 states. ChemLawn shares the
states' growing concern regarding chemical runoff info surface water and chemical
leaching into groundwater and is in the process of working with committees in
several states as they address these issues. ChemLawn commends your depart-
ment's efforts to construct reasonable regulations and best management practices
for the protection of our nation's groundwater. I appreciate this epportunity to
comment on these proposed regulations and to offer suggestions where applicable.

§61-6A-5. Powers and duties of commissioner.

5.1.K. ChemLawn is unfamiliar with the referenced Groundwater
Coordinating Committee and requests a descripton of the responsibilities
of this committee as well as its participants.

§61-6A-6. Protecton of groundwater from point sources.

6.6. - This section specifies that fertilizers shouid be stored inside a "sound
structure or device having a cover or roof top, sidewalls and a base suffident
fo prevent contact with precipitation and surface water.” It is ChemLawn's
practice to store its Hquid bulk fertilizers in fanks outside of the actual
facility. This section is unclear as to whether this storage arrangement
would require that the tanks be enclosed.

6.7. - ChemLawn supports this provision for a mixing/loading pad for
fertilizers, as well as pesticides, and has, in fact, sponsored legislation in
several states promoting this type of containment. (Please refer to Chem-
Lawmn's Model Landscape Care Act enclosed.}

ChamlLawn Servicas Corporation + 8278 North High Street +  Columbus, Ol 43085 « (614) 888-3572




§61-6A-7. Protection of groundwater from non-point sources.

7.1.b. - The use of the term "snow-covered" is scmewhat vague. Chem-
Lawn requests clarification of this term.

7.1.d. - ChemLawn is concerned with the recommended 30-foot buffer zone
around a wellhead, particularly as it applies to turf. Research indicates

that well maintained turf may be one means of protecting the water

supply. (Please refer to copies of recent studies enclosed.) Therefore,
ChemLawn does not feel that there is any scientific justification for a 50-foot
buffer zone around wellheads for lawn care type applications.

As a matter of company policy, ChemLawn maintains a 3-foot "ring of
responsibility” around all water sources. It would be our recommendation
that the State of West Virginia adopt this type of best management practice.

Pri i s tary Contai : of Fertili

§61-6B-5. Permits and Design Plans.

ChemLawn supports the fertilizer storage fadlity permit system as a means of
ensuring the protection of groundwater through properly designed and maintained
containment systems. However, ChemLawn would like clarification on the
following sections of this procass.

5.6 - This section specifies that a non-transferable permit will be issued to
each person meeting the requirements of this section. Shouldn't the permit
be issued to the facility in the event that the responsible person leaves the
company?

§6.1-6B-9. Primary Containment: Storage Containers and Appurtenances
for Fiuid Fertilizer.

9.1.h - ChemLawn requests clarification of the term "anchored.”

9.4.f(a) - ChemLawn requests clarification of the "protective substances" that
are deemed adequate to prevent erosion” by the Department, as well as the
tank areas that need to be protected.




§61-6B-10 - Secondary Containment - Operational Area Confainment for Fluid
Fertilizer. -

10.1 - 10.17.a - In many facilities in our industry it is very difficult to meet the
requirements of these provisions for the unloading containment areas
where the suppliers {ill the existing fadlity storage containers. It is Chem-
Lawn's recommendation that consideration be given to the use of a
portable containment system to be used to recover any material that might
be lost during this filling process. Enclosed is language adopted in Nlinois
that allows for this type of portable containment system and still meets the

requirements for protection.

I apprecdiate the opportunity to address these issues and would encourage you to
contact me if you have any questions or require additional information.

jhm
Enc

Very truly yours,

Chemiawn

¢

Forrester D. Potter
Manager, Legislative Affairs
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The Honoraple Clieve Denedict
Soummissloner =f agrlzsulture

Went Virginla Depariment of Aagriculturs
1900 Xanawha Blva,, East

Charieston., WY 28305

Dwar Commissioner Densdici:

At oupr last boarc of directorw meetlng Jteve Hannah, Execsutive
Secretary, WY Farm Buresau, speoke te us about the foliowlng proposed
legisiation:

Title 6] - Seriess s5A = General Groundwater Protactlon Rulem for
Fertilizer and Manures

Title §] =~ Saries €8 = Frimary and Secendary Contalnment of
Fertillizers

Titlie 61 - Serles 12H ~ Buik Peasticides Operabional Rules

Title 61 ~ Ssries 121 - Non~Bulk Pesticlde Rulex for Permanent
Cperation Aream

Titlie 61 -~ Serisw |26 « General Groundwatesr Protzaiicon Rules for
Peaticldes

Titls 81 ~ Saries 22 -~ Best Managemeny Pracsioes for Temporary

Qperational Arwam of Non-Bulk Pewtlcldes

Mr. Hannan supplied us with a sopy of these regulationa and ]
understane the deagline for comnents on these regulatlons s July
30th,

We mlascussged the scopomic IMpact thewe regulatlions would heve an the
agricultural (agduetcry as well as stais and local government,
Conusicdering the failoswing fsund in the Eccnomle Impact Statament of
Title 61, Serles 863 - Primary ana Secondary Containmen: of
Faprtlllzera: “Am thece |8 ro svigence snat factillzers are a ma/or, o
miner, paliutant ot groundwater there can oew no calculatien of the
menafits to the present and future userws of grouncdWater <dus ta the
impact &f these rules", we fee! aceguate study must be dons to
detsremine the slnancial lmpact these rasgulations will hezve on
individuals, sompanies, state, county. and local govermment.




BRERICULTURE-BUTHRIE

M. Hannah has cummentsd on speciflic paris of each propomsd -

isgistation and we Lfoust you will view thoss comments favoranly. w
ars concerned about the sconamie lmpact upcn the galry [nausiry wh
s aliready averipurdenesd with sxpenses and wlth low miik prices. W
appreaciate the siforts of the WY Farm Bureau o reflect the concer
af the agriculture Incustery in this state,

Sincerely,
_,{’/Juq,m 27\(.&1’0424

ivan HcCcmbé
Preaeident




SIERRA CLUB

WesT Vircinia CHAPTER

B Q. Box 4142
Morgantown, WV 26504

July 23, 1992

Barbara Smith

Compliance Divisicn

West Virginia Dept. of Agriculture
1900 Kanawha Blvd., East
Charleston, WV 25305

Dear Ms. Smith:

T am submitting the follewing comments regarding the
proposed groundwater regulaticns on bkehalf of the West Virginia
Chapter of the Sierra Club. . We have long advocated strong
groundwater protection legislation =for West Virginia and are
strong supporters of West Virginia's Groundwater Protection Act
of 1991l. Thus it i1s dissappeinting to see such weak and
ineffective rules being prcmulgated to enforce tThe Act. We
believe that these proposed regulations violate the intent of the
Legislature in passing the Groundwater Protection Act.

The Act states "it is the public policy c¢f the state of West
Virginia to maintain and protect the state’'s groundwater so as to
support the present and future beneficial uses and further to
maintain and prctect groundwater at existing quality where the
existing quality is better than that required to malntain and

protect +the present and future beneficial uses.” It further
states '"Pollution of groundwater shall not be considered a
beneficial use."” The Legislature intended that the regulaticns

preposed under the Act '"provide Zor the establishment cf
groundwater protection programs consistent with this Articie;®
and "provide for such enforcement and compliance mechanisms as
will assure the implementaticn of +the state's groundwater

management program." I cannot believe that these provosed
regulations will even come close to fulfilling the intent of the
law.

I wish +to first clte several majcr gaps which exist in
groundwater regulaticns currently being developed <that are
ralevant to these regs. Specific comments on the weaknesses cf
the proposed regs and suggestions for their amendment will

follow.

1. The issue of land applicaticn of wvariocus sludges, soil
amendments, fly ash, and other solid wastes being applied as
beneficial uses has not been addressed, in spite of freguent
requests to do so. while many of these materials are actually
solid wastes that are being disposed of on land, their organic
matter or mineral nutrient content allows them to be exempted
from sclid waste regs under +the bkeneficial use rrovisions.
Although we d&o not wish to impede the application of those

‘‘Not blind opposition to progress, but opposition to blind progress.”




materlals that: truly do present bkenefit to the land, many of
these substances produce a leachate that may be high in heavy
metals, toxic organic compounds, or strongly alkaline qr acid
forming constituents. The definition of fertilizers and manures
must be expanded to include these sc-called beneficial materials
into a regulatery program Iin crder to assure that these
beneficial uses are in fact beneficial and neot just a convenient
way for industry to avoid sclid waste regulations.

2. Underground storage tanks for fuels used on farms were not
included in regulaticns praoposed by DNR to regulate groundwatsr
impacts from thess tanks because "Dept. ¢f Ag will handle those™
or sS¢ envircnmentalists were told. Wwhile the wveclume of these
tanks is generally smaller than for many cemmercial facilities,
their pectential to contaminate groundwater 1s still very
significant. An enforceable maintenances and monitoring program
is needed. ' )

3. These regs do ncot ccontain adequate remediation regquirements if
contamination should occcur. Furthermore, no menticn is made of
how wvictims of pollution are to ke compensatsd. As such, there
is wvery little enfeorcement incentive to encourage vceluntary
compliance with these regs. QObviously, prevention 1is
considerably cheaper than remediaticn, unless the cost of
remediation is borne only by downstream users and not the
polluter. Withcout the "stick" of remediation and cleanup costs,
there 1is ne incentive to follow the carrot o<f prevention by
complying with these regs. Thus the Dept. 1s left with an
enforcement nightmare.

4. These regs also lack any mention ©of a menitoring program.
Without even a semblance of a menitering program, the regs are
totally unenforceable, Section 5 Paragraph (d) of the AaAct
clearly states that agencies shall develop practices tc prevent
groundwater contamination anéd states specifically that such
practices shall include "remediation and monitering”.

Areas discussed in these regs which must be amended include:

5. Enforcement. Regulatory acticns by the Commissicner are
discreticnary. The regs should be amended to make requlatory
acticn by the Commissioner mandatory when polluticn is cccurring.
Citizens must have some assurance that their groundwater will he
protected and that action to stop pollution will ke forthcoming.
A regulatory agency should not have the discretion teo knowingly
ignere polluticn which vwviolates West Virginia's groundwater
preotection law. Cther states, such as Wisconsin, have adopted
regulations which require regulateory agencies to evaluate, among
cther regulatory responses, "the practicality of stopping the
further release" of a pollutant that exceeds groundwater
standards, and "the risks and kenefits of continued operation of
a facility, practice, or activity.” Unless these enforcement
options are spelled ocut and made mandatory whern pellution is
occurring, the enfercement program simely is not credible.




6. Definiticns of regulated facilities. Series 12-I defines
"non-bulk permanent cperaticonal areas" as those exceeding 300
gallons liguid, 3000 pounds dry welght, or 15CC pounds active
ingredient handled over thirty days. Areas smaller than these
are not regulated. Series 6A defines feedlots to be regulated as
rhose with more than 1000 animal units (500 in vulnerable areas).
Facilities handling much smaller wvelumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to groundwater, vet these regs do neot provide for any
mandatory enforcement activities for these facilitlies. As such,
these regs clearly fail in their legislatively-mandated purpose
of "providing such enforcement and compliance mechanisms as will
assure the implementaticn <f the state’s grcoundwater management

program®.

7. Timetable for implementation. Various timetables are proposed
for mandatory portions of these regs, ranging from three years
for bulk pesticide storage facilities, up to ten years for
feedlots. I believe that these timetables are simply too long to
provide any incentive for a credible groundwater protection
program. Our exXperience has shown that, if given three years to
implement a rule, nething will be done for two and a half years.
If given ten years, nothing will get done for nine and a half
vears. Is there any credible Justificaticon for delaving
implementation of these rules more than twe years?

g&. Findings. Many of the policy statements not only contradict
those of the Act, but are contradicted internzlly within the regs
as well. TFor example, in Series 6A and in 12-G, paragraph 4.1,
the Commissicner finds that current knowledge 1s nct sufficient
to develop mandatory practices <that will effectively protect
groundwater. Yet in the next paragraph, 4.2, he believes
voluntary practices will be effective in protecting grcundwater.
How can veluntary practices be effective, while mandatory ones
won't?

9. Making veluntary regs mandatory. Paragrahs 4.4 and 4.5 of
series 6A and 12-G reserves the right of the Commissicner <to
make mandatory varlous practices when monitcring data indicate
that pollution has occurred. This provisicen is directly contrary
te the provisions of the law and to the principle of prevention.
After contamination has occurred, it 1s too late to prevent it
through mandatcry rules. The Legislature mandated a pelicy to
prctect and maintain existing groundwater quality "unless it is
established that {1} the measures necessary to preserve existing
quality are not technically £feasible or economically practical
and {(2) a change in groundwater guality is justified based upon
econemic or socletal objectives.” If the mandateory provisions
are technically feasibkle after contaminaticon has occurred, they
are also feasible before. If the provisions are made mandatory
after contaminztion has occurred, ithen the contamination clearly
is not Jjustified based on eccncmic or societal cbjectlives,
otherwise mandatory provisions would not bhe needed. While I
reccgnize the wvalue of a phased I1n regulateory program, the




procedures identified in this secticn are <¢learly inconsistent
with the intent of the Act as well as the processses spelled out
in the Act.

10. Penalties. This section needs to spell out specific
penalties for specific acts, or alternatively, indicate the
liability incurred for contaminating groundwater. Paragraph 9.1
in particular clearly limits the Commissicner's ability to assess
penalties and, furthermore, places a substantial burden ©of proof
on him %o shew that violatiorns were "grossly negligent, reckless
or intentional". This is directly contrarv to the need, which I
have expressed above, for nondiscretionary enforcement actions
for wviclations. The language throughout this section seems to
imply that Jjust about any excuse will relieve a polluter of any
liakbilities for penalties.

In conclusicn, we urge the Dept. of Agriculture to revise
and strengthen these regs to address our concerns and to bring
them into compliance with the Groundwater Protection Actk. We
cannot support these regs as cgurrently drafted kecause they
undermine both the intent and +the letter of the Law. We
anticipate submitting additionazl comments regarding specific
language before the close of public comment. Thank you for the
opportunity to present our wviews.

Sincerely,

| Wmézv
v James Ketecon, Chair
West Virginia Chapter of the Sierra Club

cc: ,
Chuck Chambers, Speaker, WV House cf Delegates
Dr. Eli McCoy, Chief, Water Resources Sectlion




Wro &ty Bussd) T Linger, Jr,
(304) 3042434

LINGER FARMS INC,
P. C, Box 14
Huttonsvitle, WYy 28272

July 28, 1992

The Honvrablis Cleave Bencdice
Compiasionar of Agriculturae

West Virginia Depavtment of Agriculture
1900 Ranawha Blvd., Rast:

Chazlagton, WV 25303

Dear Commissionozr Benedier,

1 am meking a few comments ¢n the propossed regulaticns for ground watsr protactios
from fartilizer, manuzs and pesticidasm.

I feal thesa regulations will have a ssrioud aconomic impeat on farmers and farw
supply bugsiness of the actate, If surrounding atates do not have equal or mere
stringent tules on storage of fervilizer and pesticides, tha small suppliers in
Weat Virginia will be foreed Lo discontinue their sarvice and farmers in Weat
Vivginia will ba forcad to go out of state to gst thezs producte, Our farm, on
occasion, stores trallor load losts of bulk fertilizew for up toc 5 menths if

they canh be bought at a morz competitive price esarlier in the ssasen. With thesa
being stored in a sound bullding with a concrete £loor., 1 can see no possibility
¢f tha fertilizar getting into che ground water. Also, I faal if pessicides

ara storad, locked in a good tuilding, chece ig ne dangar.

I believe that instead of listing soms of the management practicss £or tha spraading
of manure and fertilizer that refsrence 5¢ made to the Scil Conservation Servics
manusl, They have the technical expertisze and would keep this updated as tha

need arises.

1 veaalize ws must profect ouT environmentc and our farm atvivaes to do this. It
would be damaging to the agriculture econcmy of the acate if we st up more
stringent rules than ars necsssary untlil a problem is located, especially sincs
this state L5 a low user of thess products gompared to other more dance agricultura
states,

Thank you for your cunsideration to thases points. I hope that we can and up
with final regulations that will protscrt ocur ground water supply but will not
put an untimaly oY unnacessary economic burdon onr the agziculrurs agonouwy.
Sincerely,
’?‘i’?‘““‘ “‘/// - aFRe s f?- .

+ o -
Rugsell T. Lingsi, Jr.

¢il




SHADY GROVE FARM

MR. & MRS, JAMES L. LOUTHAN
P.0. Box 142
Rippon, W. Va, 25441

— Home of Gaylord Holsteins — =
(304) 725-5388 .

Ma. Barbara Smith

Y. Va, Dent. of 4.
(ompliance Divieion

(900 Kanauaha Blvd,
(harleston, %, Va. 25305

Decr {fadam,

Thanke o Luthen B, Smizh ot Vinginia fxiension Seavice, [ have been
doawanded a copy of the West Virnginia Groundunter Proiection Fct, Title
6, Series 6 A and G B,

la #his law on a proposed daw? If proposed uho is backing it and who is
bucking i2? I am familiar with zre (lean Hatern Act, a0 [ Anow vhere id
Lo coming Lrom.

I am quite discproinied that no hearings werne achediled here in the
fasern Fanrandle uherne we have more animal and crop agriculiure, [
am much more disnayed that due to Zhe Kanat linitaiions Zhaz hearing(’

were noi held here in e fastern Fanhandle.
Sdincerely,
/]
[ /

James L. Louthan




West Virginia Farm Bureau g

\
‘
|
4
Member of Amertcan Farm Bureau Federation ,J’

! - 1 Red Rock Raad, Bockhannon, WV 26201

304/472-2080 “tee pualf thees myerse rlu-n
1o prell together™
Julsy 27, 1992
| D =
The Heonorable Cleve Benedict g
Commissioner of Agriculture :ﬂﬂ z
West Virginia Department of Agriculture [
1800 Kanawha Blvd., East .
Charleston, WV 25308

i
Co?'\?s sany o
RE: COMMENTS ON FROPOSED REGULATICONS - ﬁYE‘\dQ \5\3“"?2"'

) SEQ x Sres \‘*\‘\
Title 81 — Series 5A — General Groundwater Protection * Bara
Rules for Fertilizer and Manures -%)

Title B8] ~ Series 6B — Primary and Secondary
Containment of Fertilizers

' Title B1 — Series 12H - Bulk Pesticides Operaticnal Rules

Title 81 — Series 12T — Non-Bulk Pesticide Rules
for Permanent Operation Areas

Title Bl - Series 126G -~ General Greoundwater Protection
Rules for Pesticides

Title 61 - Series 224 — Best Management Practices
for Tempcrary Operaticnal Areas of Nen—-Bulk Pesticides

Title Bl - Series 22 —~ Generic State Management Plan for Pesticides
and Fertilizers in Groundwater

Dear Commissioner Benedict:

This is to respectfully comment on the propesed above—cited rules as
they pertain to agriculture in West Virginia.

First, we would like to make scme general ccmments con the regulations.

While we appreciate your decision to fully comply with the Groundwater
Protection Act particularly 20-5M-5(c) which requires the various agen—
cies and departments to promulgate rules as they may be necessary to
implement the authority granted *hem, we feel %that the regulations filed
by your department exceed the intent of the law.

We can certainly understand your desire to take the lead on this impor—
tant issue; but we believe that it will be difficult to implement some of
these regulations until the Water Resources Board establishes standards
as provided in 20-5M-8(a)(2}. Obvicusly, there is chromolcgical ambigu-
ity in the statute. : :




Honorable Cleve Benedict
Commissiconer of Agriculture
Page -2- . .

We are also very concerned with the economic impact these regulations
will have on the agricultural industry as well as state and local gov-
ernment. In several instances, the impact is not clear, however "sig-
aificant".

Given the scope and impact of these regulations, adequate study must be
done to determine as nearly as possible the financial impact these reg-
ulations will have on individuals, companies, state, c¢ounty and local
government.

The QGroundwater Protection Act capped fees at 31 million and therefore
did not intend to expand the cost to citizens, businesses and govern—
ment,

We ccmpliment you om the approach that was used in the Generic State
Management Plan for Pesticides and Fertilizer in Groundwater. We feel
these regulations comply with the law, particularly 20-8M-8(c) (1) thru
{58}, where voluntary cocperation 1is encecuraged, tc conduct studies,
research, experiments, demonstrations, and to develop public educa—
tion programs.

Following are the specific comments on each set of Regulations:

Title 61 — Series 6A — Groundwater Protection
Rules for Fertilizer and Manures

The fiscal note provides for an expenditure of $28,000 by the Department
of Agriculture. Sipce the authority cited is 20-5M, we believe that
these expenditures should be included in the Groundwater Protection Act
Fee Schednle Regulations 47-CSR-55 which have been filed as emergency
regulations by the Department of Natural Resources, and not taken out of
the department’s budget.

We are also very concerned about the economic impact on those farms that
nead to install manure helding facilities. The projected costs
range from $12,000 to $100,000 with additional auxiliary equipment
cost of $20,000 te $50,000. This could put some farms out of business.
We would suggest that an in depth study be made on each site to deter—
mine if alternative methods are available,

We concur with your assessment that the impact om the agricultural com—
munity by using Best Management Practices will be low. However, we
believe it will take an extensive education program by the Department of
Agriculture, the Cooperative Extension Service and Seoil Conservaticn
Service. The West Virginia Farm Bureaun is willing to provide any
assistance that we can in this matter.
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51—65A—68 Protection of Groundwater from Point Source

8.3 and B8.3a — We recommend that these two sub—sectlons be deleted. We
feel that secticns 5.2 and 8.2a adequately cover those areas that are
most likely to cause polluticen. The description in 6.3 and 8.3a are
vague and leaves rcom for different interpretation by different people.
These items would best be covered under voluntary best management prac—

tices.

6.4°— It is r=commended that this sub—-section be deleted. This state—
ment 18 unclear. Tt is very difficult to determine the velume of manure
that would be producsd. It is 2lso unclear as to what time frame is
coveread. Again, this item would best be covered under vecluntary best
management practices.

8.5 thru 8.11 - It is recommended that these sub—-sections be deleted.
These are generally ccnsidered to¢ be non-point source and not peint
scurce. Again, we feel these areas would best be addressed under the
voluntary best management program.

61-8A~T7 — Protecticn of Groundwater from Non—Point Sources

7.1 thru 7.3¢ ~ It is recommended that these gub-sections be deleted and
replaced by reference to the Scil Conservaticn Service Technical Guide.

The SCS manual provides a complete list of Best Management FPractices.
The BMP are developed so that they mey be used for site specific loca—
tions.

The S5CS also updates this menual as new technology is developed.

We believe that if the manual is referenced rather than listing a few of
the items tkat are listed in the regulations, the farm community and the
envircnment will be betiesr served,

Title 61— Series 68 — Primary and Secondary
Contaimpent of Fertilizers

Fisecal note — Again, we point out that if the regulations are being
promulgated under the authority of Groundwater Protection Act, funds
should come from that act and not from the budget of the Department of
Agriculture,

Econcomic Impact - We are ver? concerned with the "very high" impact
these regulaticns will have on the agricultural industry.

The 350,000 to $150,000 cost that retail firms will be required to spend
is a considerzble investment, If these firms do spend this kind of
meney, we believe that the cost of fertilizer tc farmers will increase
mora than the $10-%320 that has been projected. Southern States
Co—op projects $75/Ton if the capitol costs are amoriized over a 10 yr.
pericd.
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The other altermative that these businesses bave is to not make the
expenditure and not provide the service tc farmers. If +this happens,
farmers may need to purchase fertilizer from out—ocf-state, incurring
additional transportation cost and terrific inconverience.

As is pointed out in the Economic Impact Statement, '"As there is no
evidence that fertilizers are a major, or minor, pollutant of groundwater
there can be no calculation of the benefits to the present and future
users of groundwater due to the impact of these rules.” We, therefore,
recommend that these regulations be withdrawn until:

1. The Division of Natural Rescurces develcps a central groundwater
data management system, as provided in 20-5M-8(a) (2).

2. The Department of Agriculture develops procedures +to identify cur-—
rently unkncwn farmers and firms that will be affected by these regula-
ticps.

3. The Department of Agriculiure develops a procedure to defermine an
accurate estimate of the cost to farmers =nd firms for the installation

of the facilities required.
Title 61l - Series 12E — Bulk Pesticide Operational Rules

8i-12-H-2 Definitions — 2.7 Recommends changing the definition of dis—
charge to mean any spill, etc. cutside of the secondary containment
area. The purpose of the secondary containment is to present such
"spills" from escaping.

Title 81 — Series 12I - Non~Bulk Pesticide Rules
for Permanent Operational Aresas

Fiscal Note: The Groundwater Protection Act Fee Schedule estzblishes
$75,000 from the Department of Agriculture for pesticides. These regu—

lations as well as Series 12G indicate that $75,000 will be needed for
each 121 and 12G.

We do not believe that the extra $73,00Q should come from the Department
of Agriculture’s general funds.

Econcmic Impact on State Govermment
Cne must ask the question, "With the state in dire economic times and no
indication that pesticides have contaminated groundwester, is the cost
benefit ratio justifi=d?"

Econcmical Impact on Political Subdivisions

Specific Indusiries and Groups of Citizens (Same as above.)
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Econcmic Impact on Citizens/Public at Large

With an .estimeted total cost of implementaiion these regulations at
$11,520,000 and the statement that "these costs would cause some small
businessezs to cleose", we respectfully request that these regulations be
withdrawn. :

We do not believe that it was ever the intent of the Legislature in
passing the Groundwater Act to put people ocut of business, especially
wnen there has been ne indication that a problem exists.

Title 61-12G — General Groundwater Protection
Rules for Pesticides

Fiacal Note: 375,000 - We reccmmend that this money come from the
Groundwater Protection Act Fees.

We totally agree with the program =and policy statement listed in
Bi-12G-4.1 thru 4.4,

#We would encourage the Department of Agriculture in Cocperation with
other State and Federal Agencies %o develeop an aggressive education
program on the use of Best Management Practices.

As stated im 4.4, we also agree that other steps may be necessary, but
cnly after "valid predictive technology or valid groundwater date indi-
cates that pesticides are contaminating the groundwater of the state and
when itechrnology develops to indicate the mandatory best mpanagement
practices will be effective in the protecticn of groundwater™.

Title 61 - Series 22A — Best Management Practices for Temporary Oper—
atiopnal Areas of Non—bulk Pesticides

In general, these regulations are satisfactory. However, we sare scome—
what concerned by the lack of information that the department has on the
number of sites that will be affected. Again, an educatioral program
would be most beneficial.

Title 81 -~ Series 22 — Gemeric State Managewent Plan
for Pesticides and Fertilizer in Groundwater

Fiscal Note: $78,000 =s stated previously, there is onlv a total of
$75,000 in the Groundwater Protection Act Fee Schedule for use by the
Department of Agriculture.

General Comments: t is our belief that it is this fype of regulations
that was intended by the Legislature. That is to say, prior to adepting
other wvery costly regulations, one must {irst put in place an educa-~
ticnal program, provide for an assessment and planning phase mandated
in 81-22-8 and establish a monitoring program as mandated in 51-22-11.
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In summary, we feel that the regulations are chronolegically not pos—
sible to implement at this time. If other agencies have not performed
their statutory responsibility then +these agencies should be held
accountable for such non performance.

The 13,000 member West Virginia Farm Bureau considers itself and its
individual members to be very envircmmentally responsible and ocur com—
ments should be construed as constructive criticism. We tfrust you
and your agency will view these comments favorably.

Sincerely,

Richard 3. {Steve) Hannah
Executive Secretary

RSH/vg
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Tennesses Valley Auihantly, Pos: Ofice Box 1010, Muscle Sheals, Alabama 35560

July 10, l9s2

Ms. Barbara Smith

Director, Compliance Divisicn

West Virginia Department of Agriculture
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Barbara:

Thank ycu for allowing me to review the proposad rules General
Groundwater Protection Rules for Fertilizer and Manures (61-6a) and
Primary and Secondary Containment of Fertilizers (£1-6E). Comments
for 61-6a are as follows:

{1} Impressed that at least at this stage they are voluntary.

{2} In section 6.2 it seems very lenient to allow 5 + 5 years for
final implemen:tation of a Nutrient Management Plan.

(3) The allowable limits of animal units in sections 6.2.a. and
&.3.a appear very high.

(4) All conditions in sections 6.4 — 6.11 and 7.1 — 7.3 obviously
have been well researched and seem reascnable and attainable.

In general, the 61-6A document shows the result of thorough
investigaticn and careful preparation. It should be submitted to the
AAPFCO subcommittee charged with develcping a model Nutrient
Management Plan.

Turning ocur attentien tec document 61-6B I also have a few comments to
offer.

(1) oOn page 2 of Appendix B under 4.c. it is stated that
containment will increase the cost of fertilizer by $10-3520
per ton. This seems very high and I am curicus how these
nutbers were obtained.




Ms. Barbara Smith
Page 2
June 9, 1992

(2) Thank you for the recommendation in section 3.1, but you may
also want to add "Designing Faclilities for Pesticide and
Fertilizer Containment” by Midwest Plan Service, 122 Davidson
Hall, Iowa State University, BAmes, Iowa 50011-3080. This is a
116 page bulletin that gives a lot of engineering details.

(3) other than adding some special secticns and placing the
retained secticns in a different order you followed the ARPFCO
model rules rather falthfully.

I believe you have done an exgellent job of drafting the containment
rules. Hopefully your public hearings scheduled for next week will go
smoothiy and the proposed rules will be ready for adoption.

If I can be of further assistance do not hesitate to call on me.

Sincerely,

RN S

Frank J. Jonns
Projects Manager
Field Programs Department
National Fertilizer and
Environmental Research Center
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PRIMARY AND SECONDARY CONTAINMENT QOF FERTILIZERS RULE (61-6B)

Public Hearing to Consider Proposed Rule
Cral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 20, 1932
11:00 a.m.

Present: Jerry H. Gass, Scuthern States Cecop., Inc.
Jim K. Stutler, Southern States Ccop., Inc.
Danny D. Montgomery, Southern States Coop., Inc.
Kenneth W. Raines, Southern States Coop., Inc.
Marc Harman, West Virginia Farm Bureau
John McCallister, Scuthern States Coop., Inc.
W. B, Buffaloe, Rhone-Poulenc, Inc.
Barbara Smith, Directeor of Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA
Dwayne C'Dell, Marketing & Develcpment, WVDA
Paula Moore, Compliance Division, WVDA
Randy Teubert, Soll Conservation

Note: Due to the number of people present at the July 20, 9:00
a.m. hearing and tc expedite the day's schedule, Mr. Gass
requested and was allowed the opportunity to comment on
this rule earlier.

MR. GASS: I am Jerry Gass with Southern States. These
are my comments on 6B.

Starting with 2.4.b., there are seventeen retaill firms
that will need to install containment and an unknown number of
farmers and other ifirms that will also need to construct these
areas. Of those seventeen, the majority are ours and with the
costs that are listed, mest of them, very frankly, could not afford
to build secondary containment for fertilizers anywhere in this
range. They simply do nct have that large an operating margin. We
have a couple of stores in the state that could.

I went through, specifically, the reports from nine
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others. Of them, one peossibly could. The other eight simply could
not.

I would just point out here, we are not just talking
about taking money out of a business, but when these businesses
lose money or fail to make money, then that is dollars out of
farmers' pockets, because these are farmer-owned coops. The
marginal structures are Jjust too slim, parficularly in the
fertilizer area, as some of you know, for that and we are concerned
about this being an economic disadvantage for the farmers of West
Virginia.

Tf the containment facilities have to be built, you know,
the only way to pay for them, cne way or the other, 1is through
taking it from the farmers.

Paragraph 2.6., "dry bulk fertilizer means non-fluid
fertilizer in non-packaged Zform." We are now using some two
thousand pound bags for transportation of this fertilizer to larger
farms. You may want to address that.

Paragraph 2.2.2., talking about a storage facility,
n,,.means a location at which fluid bulk fertilizer in undivided
gquantities in excess of 2,500 U.S. gallons or dry bulk fertilizer
exceeding 12 tons." We would suggest changing that to 5,000
gallons and 25 tons being more appropriate. Twenty-five tons is
just over a trailer-load. As far as the liquid concerned, the
2,500 gallons is just about a trailer-load, but suggesting there to
make the dry bulk a full trailer-lcad of 5,000 gallons. I am
sorry. 1 am backwards on that.

In 4.1.b., we have a gquestion about the word "samples" in
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line cone. Water samples, s0il samples, air samples or samples of

the product itself? We think that needs teo be specified.

In 8.1., in keeping with our earlier comment, we would
suggest that that 12 ton requirement in line two be changed to 25
tons.

That is the end of my comments on 6B. Again, I
appreciate very much the opportunity and appreciate the opportunity
that our environmental specialist had to review that with you
earlier. It was very helpful,.

(Hearing recessed at 9:30 a.m. and reconvened
at 11:00 a.m.)

MS. SMITH: This hearing is to discuss the regulation
that the Department has proposed for primary and secondary
containment of fertilizers. The rule was passed and based on the
provisions of the Groundwater Protection Act that was passed by the
Legislature a year agoe, it has been in operation for one year.

This hearing is being held at 11:00 a.m., July 20, 1992.
My name is Barbara Smith. I am the Director of the Compliance
Division. This is Bob Frame. He is the Director of the Pesticides
Division. This is my administrative assistant, Paula Moore. She
is here to help with the tape and I think she gets to do a lot of
the typing of the transcripts. She will appreciate it if, when you
get up to talk, that you talk fairly clearly.

I would like to just explain a little bit about what
happens to this rule from this point cn. We have filed this with
the Secretarvy of State, that 1s, the public notice that there was

going to be a hearing, so that all interested persons could get a
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copy. We did send out coples to guite a few of you, perscnally.

After the written and coral comment periocds are over, we
do have an additional week to send in any written comments if
something occurs to you later on.

We prepare a transcript. The transcript and all of the
materials from this hearing are available to the public for a five-
vear pericd. We prepare a summary of all of the comments that are
made and our response to them. We have to cecnsider all of the
comments that are made and the suggestions.

Cnce that is done, if we feel we should amend the rule,
we do amend the rule, send it back to the Secretary of State and
also a committee of the Legislature, which is called the
Legislative Rule-Making Committee. That committee, sometime in the
naxt few months, will bring up that rule on their agende. They
will look at it. At that polnt, they do ask for public comment.

Depending on what happens with that committee, if they
pass it out of that committee, the next step 1s when the full
Legislature meets. Then the regulation goes through two committees
in the House and two committees in the Senate. Finally, if it goes
through all those hurdles, then it is put in an Omnibus Rules Bill
and is usually passed at the last second of the Legislature.

There are a lot of opportunities for public comment, even
past this one, that you need to be aware of. A lot of people do
not understand how we go about rule-making, so I did want you to
know that.

If everyone has signed in, we do have the right to limit
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the length of ccmments, but with the few number here, I think that
that is not necessary. This hearing is just to take comments on
the rule. We will start with any comments anyone wants tc make.
At the end of that time, we will adjourn. If you have any
gquestions, comments or if you want to have a discussion, fine. At
the end of that time, we will reconvene the hearing. If you have
any additional comments you want tc make for the record, you can do
so at that time.

Does anyone want to make a comment for the record at this
time? Please identify yourself befcre your comments, please.

MR. STUTLER: I am Jim Stutler, District Manager for
Southern States and I work about two-thirds of the geographical
area of West Virginia.

My comments relate to the original drafting of the
regulations that came out. I had an oppertunity, when that time
came, to visit with several of our Boards of Directors, since we
are a member-owned and controlled organization as a cooperative.
They have very much a concern about it, primarily from the area
what they suspected to be an econocmic hardship upon their industry
and their particular operations within that industry.

I have put some figures together at their request. At
that time, the stores that I was working with, there were four of
them that had fertilizer blending and application facilities and
equipment. When we amortized the foreseeable costs, the possible
costs, as those regulations were originally written, we would be

looking at something like $75 a ton increase in fertilizer, i1f we
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amortized those over ten vears.

So this causes great concern. I have met with two of
those Boards cof Directors after I put the figures together. It was
falilriy obvious that if the regulaticns were adopted as coriginally
presented, then there 1s no guestion but what we would have to
close all four of those facilities.

Since that time, I have inherited a c¢ouple of other
locaticons with those types of facilitles. The tonnage in those
would be =slightly greater, but not encugh to change the end figure
significantly.

As a farmer-owned controlled organization, it would mean
that we would have to eliminate services to those key farmers in
the community that are large enough to use commercial fertilizers
in bulk and eliminate the spreading service, as well.

The other comment that I have a concern about, and this
is becoming more and more prevalent in our territory, is that our
Board at this point cannot see where there have been any
regulations drawn up to control sludge, sewage sludge. We know
that they are being dumped in the watersheds in the local areas and
they have a real concern that that was not iIncluded in these
regulations, because there may be a time when farmers have no
recourse because of the damage that is inflicted upecn their land.
Since we realize in the future that we will probably be testing for
parts per trillion, so zero tolerance today may not be applicable
down the rocad.

We have, in my comments, reflected the concern that
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farmers have for the future of their already somewhat mature
industry and the econcmic hardships that they already endure. It
looks to be a greater consequence than what it has been in the
past.

That is basically my comments.

MS. SMITH: Thank you, Jim.

MR. STUTLER: Thank you.

MS. SMITH: 1Is there anycone else? We will adjourn for
some dlscussion and comments then.

(Hearing was recessed at 11:20 a.m. and
recenvened at 11:35 a.m.)

MS. SMITH: It is now 11:35 a.m. and we have had a short
discussion period. At this time, no one wishes to make any
additional comments for the record, so this hearing is now closed.
Thank you all for coming.

(Hearing closed at 11:40 a.m.)
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PRIMARY AND SECONDARY CONTAINMENT OF FERTILIZERS (61-6B)

Publi¢c Hearing to Consider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia

Thursday, July 23, 1992
7:00 p.m.

Present: Leslie A. Clark, Enviro Con Ltd., Fairmont, WV
Hayward . Helmick, Southern States, Monon. County
Livestock Growers and Farm Bureau, Morgantown, WV
James Linton, Linton Brothers, Inc., Martinsburg, WV
James Kotcon, West Virginia Sierra Club, Morgantown, WV
Charles H. Moyers, Bruceton Ag Services, Bruceton Mills,
Wv

Ken Raines, Southern States, Morgantown, WV

Timothy Russell, Prescription Lawn and PCOA of WV,
Bridgeport, WV

Jennifer Y. Scott, West Virginia Farm Bureau, Buckhannon,

wv

Richard Woodworth, Potomac State Ceollege

Barbara J. smith, Director of Compliance Division, WVDA

Bob Frame, Director of Pesticides Division, WVDA

MS. SMITH: This 1s the hearing for the primary and
secondary containment of fertilizers. It is 7:00 p.m., Thursday,
July 23.

This regulation is promulgated under the authority of the
Groundwater Protecticon Act. All persons here were here at the
previous hearing and have heard the ground rules for the hearing
and also the process that these rules in the future, so I am not
going to go over that,

I will just ask for peocple to come forward to make
statements. Ken, you were the first one.

MR. RAINES: I am Ken Raines representing Southern States

1
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Morgantown Cooperative. Again, I would like to reiterate deferral
on all of the comments made earlier by Jerry Gass and Jim Stutler
from Southern States, Incorporated, Richmond.

I just want to make a couple of comments on this law. We
understand, Southern States, that this was coming and welcome it.
We understand that this environmental issue definitely needs to be
addressed. ‘

The thing that ceoncerned us was the criginal draft on
this proposed rule. As originally proposed, it would raise the
cost of fertilizer close to 870 to %75 per ton at our bulk
facility. "©Qf course, that is not anyway economically feasible.
What would happen, we would be forced to ge out c¢f the bulk
fertilizer business at the Morgantown store,

This would cause several problems, I think, driving a
business out of its bulk facility. There are several bulk
facilities throughout the State of West Virginia and they keep the
price of bagged fertilizer in check, because with our ability to
cut costs, the bagged retailers and bagged manufacturers from out
of state have to meet our prices. We are able to keep their prices
out.

What inevitably will happen, if myself and many other
bulk fertilizer plants in West Virginia have tc gc out of business,
is there would be a significant increase, I think, of bagged prices
to the farmers in the area.

The other thing I would like to see in these rules is

some type of protection or grandfather clause. At Southern States,
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we had plans to implement about a $5,000 expenditure to try to
comply with some of the stormwater acts and groundwater acts, as
far as putting in a catch basin, seep concreting all of the truck
loading and unloading facilities, hbut at this peoint, we are afraid
to start pouring any cement that eventually they are going to come
back and say that we are going to have to tear this up to do some
core drilling or completely change the design. '

Here we are in a situation where we are ready to try to
do the right thing and because of these regs coming out, we are
afraid to try to do the right thing until we see exactly what is
geing to come about.

That is all I have to say. Thanks, Barbara.

MS. SMITH: Does anyone else want tec make a statement?
I will recess the hearing and see if there 1s more comments later
on.

(Hearing recessed at 7:15 p.m.)

MS. SMITH: There were no more comments. Hearing

concluded,

(Hearing concluded at 7:30 p.m.)
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STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Chartaston, WV 25305

e B June 17, 1992

C i

Charleston Newspapers
1001 Virginia Strxeet, East
Charleston, West Virginia 25301

ATTENTION: CLASSIFIED ADS

Dear Sir/Madam:

Please print the attached public hearing notice in the Legal
Notices secticn of the Charleston Dailv Mail, pursuant to Article
53, Chapter 3 of the West Virginia Code.

Please send inveicing to:

Administrative Services Division

West Virginia Department cf Agriculiure
130¢ RKanawha Boulevard, East
Charleston, WV 233035-0170

. Please send the notarized affidavit and copy of the ad to my'
: attention at the fellowing acddress:

Barbara J. Smith, Directer

Compliance Divigion

West Virginia Department of Agriculture
1900 Xanawha Boulavard, East
Charleston, WV 25305-0170

Should yeu have any gquestions, pleass call me at 304-558-2226.

Thank you for ycur assistance in this matter.
Sincerely,

Barbara J. Smith, Directer
Compliance Division
FAX: 304-558-3594

3JS:pm: legadch
Enclosurs (1)




NOTICE QF PUBLIC HEARINGS

The Commissioner of Agricultura has schedulsd hearings for the
proposed rules affecting groundwatar protection from fertilizers
and pesticides in accerdance with the provisions of the West
virginia Groundwater Protection Act. These rules affect the use
and storage ¢f fertilizars, manures and pesticides by any person in

this state.

Both written and c¢ral comments will ke accapted at the
hearings. Written comments will alsc ba acgepted by mail until
July 30, 1992 and sheould be addressed Barkbara Smith, Compliance
Division, WV Dept. o¢f Agriculture, 1900 ZXanawha 3Blvd., E.,

Charlesten, WV 25305-0170.

Each rule will have cne public hearing in the Charleston area
where oral and written comments will be received. Each hearing
will be held at the J.T. Johnscn Conference Recom, Building 2,
Guthrie Agricultural Center, Charleston, WvV:

Non-Bulk Pesticide Rules for Permanent Operaticnal Areas {61-12I)
Mondavy, July 20 at 1:00 p.m.

General Groundwater Prctacticn Rules feor Fertilizer and Manures
(61-6A) Tuesday, July 21 at 9:00 a.m.

Primary and Secondary Containment c¢f Fertilizers (81-§B) Mondavy,
July 20 at 11:00 a.m.

Ganeral Groundwater Protection Rules £for Pesticides (61-12G)
Mcnday, July 2¢ at 2:00 p.m. )

Bulk Pesticide Cperaticnal Rules (61-12H) Monday, July 21 at 1:00
P.m. .

Generic State Management Plan for Pesticides and Fertilizer in
Groundwater (61-22) Tuesday, July 21 at 1:00 p.m.

Best Management Practices for Temporary Operaticonal Areas of Non-
Bulk Pesticides (6§1-22A) Tuesday, July 21 at 11:00 a.m.




STATE OF WEST VIRGINIA
DEPARTMENT QF AGRICULTURE

State Capitol
Charleston, WV 28306

Clave Benedict
Junea 17, 1992

Coummissioaar

The Dominicon-Post
Greer Bullding
Morgantown, West Virginia 26305

ATTENTION: CLASSIFIED ADS

Dear Sir/Madam:

Please print the attached public hearing notice in the Legal
Netices section ©f the Dominion-Post, pursuant to Article 3539,
Chapter 2 of the West Virginia Code.

Please gend inveicing to:

Administrative Services Divisien

West Virginia Department ¢f Agriculture
190C Kanawha Boulevard, East
Charleston, WV 25305-0170

Please send the notarized affidavit and copy of the ad to my
attention at the follcocwing address:

Barbara J. Smith, Dirsctozr

Compliance Division

West Virginia Department of Agriculture
1900 Xanawha Boulevard, EZast
Charleston, WV 25305-0170

Sheould you have any questicns, please call me at 304-558-2225.
Thank you for your assistance in this matter.
Sincerely,

Barbara J, Smith, Directoer
Compliance Division
FAX: 304-358-3594

23J8:pm: Legadmg
Enclosure (1)
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NCTICE OF PUBLIC HEARINGS Wﬂﬂe

The Commissioner of Agriculture has scheduled hearings for the
propesad rules affecting groundwater protecticn from fertilizers
and pesticides in accordance with the provisions of the West
Virginia Groundwataezr Protaction Act. These rules affect the use
and storage of fertilizers, manures and pesticides by any perxson in

this gtatsa.

Both written and oral comments will be accepted at the
hearings. Written comments will also be accepied by maill until
July 30, 1992 and should be addressed Barbara Smith, Compliancs
Division, WV Dept. ¢f Agriculture, 190C Ranawha Blvd., E.,

Charleston, WV 253305-0170.

Each rule will have one public¢ hearing in the Morgantcown area
whare oral and written comments will be received. Each hearing
will be held at Reem 3153/318 Percival Hall, Forestry Building,
Evansdale Campus, West Virginia University, Mcrgantown, WV:

Non-Bulk Pesticide Rules for Permanent Cperational Areas (§1-12I)
Thursday, July 23 at 3:00 p.m.

General Groundwater Protection Rules for Fertilizer and Manures
(61=-8A) Thursday, July 23 at 5:00 p.m.

Primary and Secondary Centainment of Fertlilizers (§1-68B) Thursday,
July 23 at 7:00 p.m.’ ,

General Greoundwater Protecticen Rules £or Pesticides (61-12G)
Friday, July 24 at 8:00 a.m. ]

Bulk Pesticide Operaticonal Rules (61-12H) Friday, July 24 at 10:00
a.m.

Generic State Management Plan for Pesticides and Fertilizer in
Greundwater (61-22) Friday, July 24 at 1:00 p.m.

Best Management Practices for Temporary Operational Arsasg ¢f Non-
Bulk Pesticides (61-223) Friday, July 24 at 2:30 p.m.
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STATE OF WEST VIRGINIA \

DEPARTMENT OF AGRICULTURE i
State Capitoi
Chariestan, WV 25305

Cleve Benedict :
e ommis

FOR IMMEDIATE RELEASE:

July 7, 1892

WVDA To Hold Public Hearings on Groundwater Rules

CHARLESTON, W.Va. -- The West Virginia Department cof Agriculture
(WVDA) has scheduled public hearings £for proposed rules affecting
groundwater protection £frem fertilizers and pesticides in accordance
with the Groundwater Protection Act, Commissiocner of Agriculture Cleve
Benedict anncunced.

These regulations affect the use and storage of fertilizers,
manures and pesticides by any perscn in the state.

Both written and cral comments will be accepted. Written comments
will be accepted until July 30, 1892, addressed tc Barbara Smith,
Compliance Division, WVDA, 1900 Kanawha Blvd., East, Charleston, WV
25303,

Zach rule will have two public hearings where oral and written
comments will be received. The hearings will be held at:

Location 1l: J.T7. Johnson Conference Room, Building 2, Guthrie
Agricultural Center, Charleston, WV.

Location 2: Room 315/316 Percival Hall, Forestry Building, Evansdale
Campus, West Virginia University, Morgantown, WV.

Nen-Bulk Pesticide Rules for Permanent QOreraticnal Areas (61-12I)
Location 1l: Mecnday, July 20, 1 pm; Locaticn 2: Thursday, July 23, 2 pm
General Groundwater Protection Rules for Fertilizer and Manures (61-6A) .
Location 1l: Tuesday, July 21, 9 am; Location 2: Thursday, July 23, 5 pm
Primary and Secondary Containment of Fertilizers (61-6B)

Location 1: Monday, July 20, 11 am; Location 2: Thursday, July 23, 7 pm
General Greoundwater Protection Rules for Pesticides (51-12G)

Location 1l: Monday, July 20, 3 pm; Location 2: Friday, July 24, 8 am
Bulk Pesticide Operational Rules (61-12H)

Lecation 1: Monday, July 20, 9 am; Locatien 2: Friday, July 24, 10 am
Generic State Management Plan feor Pesticides and Fertilizer in
Groundwater (861-22)

Location 1: Tuesday, July 21, 1 pm; Location 2: Friday, July 24 I pm
Best Management Practices for Temporary Operaticnal Aresas of Non-Bulk
Pesticides (8§1-22A)

Location 1: Tuesday, July 21 11 am; Location 2: Friday, July 24 2:30 pm

For informaticn, contact Compliance Division, WVDA, at {304) 558-

2208.
###




AMENDMENTS MADE TO THE RULE
"PRIMARY AND SECONDARY CONTAINMENT QF FERTILIZERS"

TITLE 61, SERIES 6B
AS A RESULT COF COMMENTS RECEIVED

Amendments were made to Sections 2.8, 2.22, 3.1, 4.1.b,
4.l.¢., 5.%, 8.1, 8.6 and 10.1i.a.

Explanations c¢f the comments received and the agency response
are included in the "Summary of Comments Received" that follows.
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SUMMARY OF COMMENTS RECEIVED AND AGENCY RESPONSE TO °

TITLE 61, SERIES 6B - ‘-..m,i

PRIMARY AND SECONDARY CONTAINMENT OF FERTILIZERS

NOTE: In some cases the comments did not specify which section of
the rule was applicable. For clarity, the comments are listed as
if the commenter noted the actual sectien.

COMMENT #1: Various comments were received on the overall
regulation. One commenter stated that the draft of the rules was
excellent. One commenter stated that the rules are weak,

ineffective and violate the intent of the law and reqgquested
reconsideration of this rule. Two commenters requested that this
rule be withdrawn until studies can be made to determine if there
is a groundwater peollution problem from fertilizers.

AGENCY RESPONSE TO COMMENT #1: The WVDA believes that these
regulations do not vielate the intent of the Groundwater
Protection Act and at the same time allcocws for adeguate
enforcement of the GWP Act. The Act dees not allow regulation
of a groundwater pollution problem to begin only after it is
identified. Note that the WVDA was given a deadline of one
year from the effective date c¢f the rule to file regulations
(§20-5M-5-c) while the legislative findings were that "West
Virginia's groundwater resources are geologically complex,
with the nature and vulnerability of groundwater agquifers and
recharge areas not fully known;" (8§20-5M-2-a-4).

COMMENT #2: Seven comments were recelved about the cost of
impiementation cf these rules by the industry. A Southern States
Cooperative estimated that their costs would require an increase of
up to $75 per ton (even when amortizing the cost over 10 years) and
might regquire them to stop offering fertilizer blending services.
They indicated that they would consider these costs to be similar

for other fertilizer formulators in this state. One commenter
stated that the costs outweighed the benefits and it was nct the
intent of the law to put pecople ocut of business. One commenter

recommended withdrawal of the rules due te lack of information on
the ecconomic impact of the rules and the lack of information on
effects of the rules on the guality of groundwater. One commenter
stated that the estimate of an increase of $10-20 per ton seemed
high.

AGENCY RESPONSE TO COMMENT #2: The WVDA believes that the
Groundwater Proitection Act did not allow the WVDA to exsmpt
practices and facllities on the basis of cost; however the Act
does allow for a person to petition the Director of the
Division of Natural Resources (DEP) for a deviaticn on the

1




basis that the measures needed to preserve existing quality
are not technically feasible or economically practical and
that a change in the groundwater gquality is justified based on
economic¢ or societal objectives. (§20-5M-5-f)

COMMENT #3: One commenter stated that he was concerned about the
economic disadvantage to the state farmers if other states did not
have equivalent rules. . ,

AGENCY RESPONSE TC COMMENT #3: The fact that other states may
or may not have eguivalent regulations does not mean the WVDA
is relieved of its mandate to promulgate rules to protect
groundwater. )

COMMENT #4: One commenter stated that all costs for implementation
of the program by WVDA should come from the Groundwater Protection
Act fund, not o¢other funds.

AGENCY RESPONSE TO CCMMENT #4: The Groundwater Protection Fund
fees are assessed to persons who own or operate facilities or
conduct activities subject to the articie. There are so few
perscns that conduct these ac¢tivities that the assessment of
a GWP fee sufficlent to support the program would put an
untenable burden on the industry without further protecting
groundwater. Therefore, the WVDA declines its option to fund
the program solely with GWP fees.

COMMENT #5: One commenter asked for a grandfather clause for
existing <facilities as his facility has plans to begin
construction, but now are afraid to begin without knowing what the
final form these regulations will take.

AGENCY RESPCNSE TO COMMENT #5: The intent of the GWP was that
no perscn would ke allowed to pollute groundwater. If any
current facilities are designed such that containment is
already occurring, then we could grandfather them in as long
as the design meets the current national standards for
containment. The legislative process mandated by Chapter 294
cf the West Virginia code is complex and the rule is likely to
change prior to adopticon. This process cannot be circumvented
by the Department of Agriculture.

COMMENT #6: One commenter was concerned that the issue of sewage
siudge is not addressed and that farmers will have no recourse for
land damage from sludge application.

AGENCY RESPONSE TO COMMENT #6: This wculd require a change in
legislation to give the Department of Agriculture the
authority to regulate sewage sludge. The definition of
fertilizers and manures cannot be expanded beyond that given
in the "West Virginia Fertilizer Law" (§19-15-1 et seg.) The
Groundwater Protectlion Act dces give the DEP (DNR) the
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authority to regulate sludge. Note that in the proposed
regulations of the Division of Natural Resocurces Title 47,
Series 58 "Groundwater Protection Regulations" that Section 13
is reserved for "Reqguirements for Reuse of Sludges Generated
by Facilities Permitted Under Chapter 20, Article S5A of the W.
Va. Code".

COMMENT #7: One commenter asked that there be a monitoring program
in this regulation as provided in §20-5M-5-d stating that without
a monitoring pregram no enforcement is possible.

AGENCY RESPONSE TO COMMENT #7: The WVDA interprets the
reference to §20-5M-5-d to mean that the WVDA can ragquire
firms to have a monitoring system. §20-5M- 6-a-7 indicates
that the DNR (DEP) shall promulgate rules for monitoring and
analysis of groundwater. Therefore the WVDA cannot have a
monitoring program until the DNR (DEP) promulgates their
regulations for monitoring.

COMMENT #8: One commenter stated that the time table for
implementation 1is too long and asked for a justification of the
existing time table.

AGENCY RESPONSE TC COMMENT #8: The WVDA believes that the cost
to each firm is significant. Current estimates indigate that
if a firm constructs these facilities, that bulk fertilizer
will increase by $75 per ton when their costs are averaged
over a 1l0-year pericd. The industry must have time to
implement this program in a cost effective manner in order to
continue to serve their customers or stay in business.

COMMENT #9: One commenter asked if this is law or proposed law; who
is backing this and who 1is bucking it? This commenter was
disappointed that hearings were not scheduled in the karst
limestone areas of this state.

AGENCY RESPONSE TO COMMENT #9: This rule is proposed and would
not become law until passed by the legisiature. This rule was
proposed to comply with the Groundwater Protection Act which
was passed by the legislature and became effective on June 8,
1391.

CCMMENT #10: One commenter asked if their 2000 1lb. packages were to
be considered dry bulk fertlilizer,

AGENCY RESPONSE TO COMMENT #10: The response is that under
the definition of "Dry bulk fertilizer" (section 2.6) they
would be considered a packaged precduct and, therefore, not
bulk. No modification ¢f the rule was made.

AGENCY CHANGE TO THE RULE: The WVDA has reconsidered and
reformulated the definition cof "Fertilizer" in Section 2.8 to be
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comparable to the definition of "Commercial Fertilizer" in §19-15-1
et seg. 1in response to a comment made to the definition in Title
6l, Series 6A.

COMMENT #11: Two commenters recommended that the amount of
fertilizer noted in Section 2.22 be raised to 5,000 gallons liquid
and 25 tons of dry as these are the amounts in a full truck load of
dry and liguid,

AGENCY RESPONSE TO COMMENT #11: The WVDA considered this
comment and modified the rule accordingly.

COMMENT #12: One commenter noted that the policy statements in
Section 3 were contradictory and once contamination occurred, it
would be too late for prevention.

AGENCY RESPONSE T0O COMMENT #12: The WVDA considers this
comment not applicable to this rule.

COMMENT #13: One commenter suggested that an additional reference
pe used for planning purposes, "Designing Facilities for Pesticide
and Fertilizer Containment”.

AGENCY RESPONSE 70O COMMENT #13: This document was included in
a modification to Sectien 3.1.

COMMENT #14: One c¢ommenter asked that the commissioner's
discretionary powers (outlined in Section 4) be made mandatory and
asked that the Wisconsin concept be utilized in this rule. This
concept would require mandatory action and evaluation of the
practicality of stopping further release of a pollutant that
exceeds groundwater standards as well as the risks and benefits of
stopping the pollution. The commenter thinks that if prevention is
technically feasible before data shows, then these practices should
be implemented befeore peollution occurs.

AGENCY RESPCNSE TO COMMENT #14: The WVDA believes that these
rules are sufficient to provide for groundwater protection and
made no modification of the rule.

COMMENT #15: Two commenters asked if the term "samples" in Section
4,1.b could be made more specific, such as samples of water, soil,
alr, product?

AGENCY RESPONSE TC COMMENT #15: The WVDA believes that samples
could include water, soil, materials, precduct, etc depending
on the circumstances. The WVDA talked with one of the
commenters and determined that the confusion was that the
sentence mentioned both taking samples and reviewing design
plans. The conclusion was that addressing these two items in
different phrases would reduce the confusion and satisfy the
commenter. Section 4.1.b has been revised, section 4.1.c.
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added and the remainder of the secticn renumbered.

COMMENT #16: One commenter asked if the term "person" in Section
5.6 would cause a problem, as personnel c¢f the company often
change.

AGENCY RESPONSE TO COMMENT #16: The term "person" as defined
in this rule does not necessarily mean individual. No change
needed.

AGENCY CHANGE TO THE RULE: The WVDA has rearranged and renumbered
Section 5.9 for clarity withcout changing the meaning. The term
"significant deviation" has been changed to "significant lack of
compliance with these specifications" as the word "deviation" has
a different meaning in the law than was used here.

AGENCY CHANGE TQ THE RULE: The quantity of fertilizer in Section
8.1 was changed to be consistent with the revised definition of
"storage facility" (section 2.22).

AGENCY CHANGE TO THE RULE: The gquantity of fertilizer in Section
8.6 was changed to be consistent with the revised definition of

"storage facility" (section 2.22).

COMMENT #17: One commenter asked for clarification of the term
"anchored" in Section %9.1l.h. .

AGENCY RESPONSE TO COMMENT #17: The term indicates a method
used to prevent flotation or instability and will not be
defined to allow for flexibkbiliiy in the facility design. No
modification te the rule was made.

COMMENT #18: One commenter requested clarification of the term
"protective substances" used in Section %.4.f.A. and asked where
the protective substances would need to be applied.

AGENCY RESPCNSE TO COMMENT #18: This term is not defined in
order to give flexibility in the design of facilities so that

current and future technology can be used. The sterage
containers would need to be protected from corxrrosion from the
product stored and from other environmental forces. For

instance, the outside of a tank that would rust would need a
protective substance (e.g. paint) to prevent corrcsion due to
rust.

COMMENT #19: One ccmmenter stated that in their industry it was
difficult to meet the requirements of secticons 10.1. and 10.1l.a.
for unloading containment areas and suggested that portable
containment systems be allowed.

AGENCY RESPONSE TOC CCMMENT #18: The WVDA considers that
Section 10.1 would include both permanent and temporary (or
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pertable) containment. Section 10.l1.a. has been modified to
remove a reference to "300 sguare feet" to "of sufficient size
to held the entire mobile container...".

COMMENT #20: One commenter requested that this rule assess specific
penalties for specific acts.

AGENCY RESPONSE TO COMMENT #20: The DNR (DEP) rule Title 47
Series 56 '"Assessment of Civil Administrative Penalties"®
provides for specific penalties and is applicable to this
rule. Therefore, the WVDA did not respond to this request for
a modification.




