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Brief Summary of the Rule

The proposed rule, Residential Care Communities, establishes minimum standards for
inspection and operation of these facilities in the areas of administrative policies; personnel; safety;
sanitation; protective, personal, and health care services; dietary services; activity and social
services; record keeping; physical facilities; limited and intermittent nursing and other items or
considerations deemed necessary to ensure the health, safety and welfare of the residents, in
accordance with West Virginia Code § 16-5N-1 et seq.



Statement of Circumstances Which Require the Proposed Rule

The proposed rule, Residential Care Communities, is required by West Virginia Code §
16-5N-5 to be developed by the first day of July 1998.



FISCAL NOTE FOR PROPOSED RULES

Rule Title: Residential Care Communities

Type of Rule: X Legislative Interpretive Procedural

Agency Department of Health and Human Resources

Address Building 3, Capitol Complex

Charleston, W. Va. 25305

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
Increase (Decrease Current Next Thereafter
Estimated Total Cost 5 ) 5 56,700.00 S
Personal Services 3,125.00
Current Expense 3,575.00

Repairs and Alterations
Equipment

Other

2. Explanation of above estimates.

These estimates represent the total cost of performing the
inspections within the current budget. There will be no additional
general revenue cost to the state government.

3. Objectives of these rules:

The proposed rule, Residential care Communities, establishes
minimum standards for inspection and operation of these facilities in
the areas of administrative policles; personnel; safety; sanitation;
protective, personal, and health care services; dietary services;
activity and social services; record keeping; physical facilities;
limited and intermittent nursing and other items or considerations
deemed necessary to ensure the health, safety and welfare of the
residents, in accordance with West Virginia Code § 16-5N-1 et seq.




4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

The staff in Residential Board and Care Division will be
performing the inspection. There will be no additional general
revenue cost to the state government.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
Groups of Citizens.

The Residential Care Community's rules will benefit health care
providers of services and ensure livelihood of citizens. In addition
Residential Care Communities will provide more housing for the aging
population needing some assistance and care.

The Office of Health Facility Licensure and Certification will
provide a written notice of the availability of this proposed rule,
to proposed Residential Care Community  providers, provider
associations who may have an interest in distribution to their
members, including Residential Board and Care Association, Personal
Care Home Association, West Virginia Health Care Association,
interested state agencies and advocacy groups.

C. Economic Impact on Citizens/Public at Large.

Refer to first paragraph of B,

The proposed rule, Residential Care Communities, is required by
West Virginia Code § 16-5N-5 to be developed by the first day of July
1998.

Date

Signature of Agency Head or Authorized Representative

By Llitoimen da,év/u

/ JOaz?ﬁ. Ohl, Secretary
Departme#t of Health and Human Resources
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QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment
Period, Proposed Rule, and if needed, Emergency and Modified Rule.)

DATE: _July 1,1998

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: (Agency name, Address & Phone No.) Department of Health and Human Resources

State Capitol Complex, Building 3, Room 265, Charleston. WV 25305

Telephone: (304) 558-3223

LEGISLATIVE RULE TITLE: Residential Care Communities. 64 CSR 75.

1. Authorizing statute(s) citation: WYV Code Section 16-5N-1 et seq.

2. a. Date filed in State Register with Notice of Hearing or Public Comment
Period:
July 1. 1998

b. What other notice, including advertising, did you give of the hearing?

Notice will be provided to proposed Residential Care Community providers,

provider associations. who may distribute it to their members, including

Residential Board and Care Association, Personal Care Home Association. West

Virginia Health Care Association. and interested state agencies and Advocacy

groups.

c. Date of Public Hearing(s) or Public Comment Period ended:

July 31,1998




d. Attach list of persons who appeared at hearing, comments

received, amendments, reasons for amendments.
Attached__N/A No comments received __N/A
e. Date you filed in State Register the agency approved proposed

Legislative Rule following public hearing (be exact):

N/A

f. Name, title, address and phone/fax/e-mail numbers of agency
person(s) to receive all written correspondence regarding this rule
(please type):

Marsha Dadisman, Acting Director

Requlatory Development/Department of Health and Human Resources

Building 3. Room 265, Capitol Complex

Charleston, West Virginia 25305

(304) 558-3223 FAX: (304) 558-1130 MDadisman@WVDHHR.ORG

g. IF DIFFERENT FROM ITEM ', please give Name, title, address
and phone number(s) of agency person(s) who wrote and/or has
responsibility for the contents of this rule (please type):

Kathy Bauchamp

Residential Program Manager

1900 Kanawha Blvd. East, Building 3 Room 550

Charleston, WV 25305

Phone: (304) 558-0050  Fax: (340) 558-2515

If the statute under which you promulgated the submitted rules requires
certain

findings and determinations to be made as a condition precedent to their
promulgation:



a. Give the date upon which you filed in the State Register a notice of
the time and place a hearing for the taking of evidence and a
general description of the issues to be decided.

N/A

b. Date of hearing or comment period:

N/A

¢. On what date did you file in the State Register the findings and
determinations required together with the reasons therefore?

N/A

d. Attach findings and determinations and reasons:

Attached N/A




WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULES
TITLE 64, SERIES 75

RESIDENTIAL CARE COMMUNITIES



64 CSR 75

TITLE 64
WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULES
SERIES 75
RESIDENTIAL CARE COMMUNITIES

64-75-1. General.

1.1. Scope. -- This legislative rule prescribes specific standards and procedures to provide for
the health, safety, and protection of the rights and dignity of residents of residential care
communities. This rule must be read in conjunction with W. Va. Code § 16-5N-1 et seq. to
determine the complete requirements for licensing, regulation, and complaint investigations of
residential care communities.

1.2. Authority. -- W. Va. Code § 16-5N-1 et seq.
1.3. Filing Date. --
1.4. Effective Date. --

§ 64-75-2. Application and Enforcement.

2.1. Application. -- This rule applies to any person, and every form of organization, whether
incorporated or unincorporated, including any partnership, corporation, trust, association or political
subdivision of this state establishing, maintaining or operating a residential care community as
defined in W. Va. Code § 16-5N-1 and this rule: Provided, That this rule does not apply to homes
or asylums operated by fraternal orders pursuant to W. Va. Code § 35-3-1 et seq.

2.2. Enforcement. -- This rule is enforced by the secretary of the West Virginia department of
health and human resources.

§ 64-75-3. Definitions.

3.1. Abuse. -- Mistreatment of residents, including physical bodily harm, misuse of physical
or chemical restraints, verbal abuse, and infliction of emotional suffering.

3.2. Activities of daily living. -- The activities that individuals generally perform regularly in
the course of maintaining their physical selves, such as eating, dressing, oral hygiene, toileting,
personal grooming, and moving themselves from one location to another, as for example, in moving
from a bed to a chair, or from one room to another.
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3.3. Administration of medications. -- Opening a container of medication and giving the
medication to the person for whom it is prescribed, including giving injections and administering
eye drops.

3.4. Admnistrator. -- The owner or individual selected by the licensee to be responsible for the
day-to-day operation of the residential care community.

3.5. Adult day care. - An alternative to twenty-four (24) hour institutional care to elderly or
disabled adults who need care and supervision not to exceed fourteen (14) hours a day.

3.6. Apartment and resident capacity. -- The number of apartments and residents for which a
residential care community is licensed to provide care.

3.7. Bedfast. -- The condition of individuals who are restricted to a bed or chair for a prolonged
or indefinite period of time and have limited ability to move or turn themselves while in bed or
remove themselves from a chair. These individuals are therefore susceptible to physical and
psychological complications of immobilization and are incapable of self-preservation. An individual
for whom a physician has prescribed bed rest because of a short term illness (e.g., cold, flu, viruses,
etc.) is not considered bedfast.

3.8. Behavioral Health Services. -- Those services intended to help individuals with emotional
or mental disorders, alcohol or drug abuse problems, or mental retardation and other developmental
disabilities, to gain or regain the capacity to function adaptively in their environment, to care for
themselves and their families, and to be accepted by society.

3.9. Chemical restraint. -- A psychoactive drug that is used for discipline or convenience and
1s not required to treat medical symptoms.

3.10. Communicable disease. -- An illness due to an infectious agent or its toxic product which
1s transmitted, directly or indirectly, to a susceptible host from an infected person, animal, or through
the agency of an intermediate host or a vector or through the inanimate environment.

3.11. Developmental disorder. -- A group of disorders in which the predominant disturbance
is in the acquisition of cognitive, language, motor, or social skills. The disturbance may involve a
general delay, as in mental retardation, or a delay or failure to progress in a specific area of skill
acquisition or multiple areas in which there are qualitative distortions of normal development. The
course of developmental disorders tends to be chronic, with some of the signs of the disorder
persisting 1n a stable form, without periods of remission or exacerbation, into adult life.

3.12. Disability. -- Any limitation of physical, mental, or social activity of an individual as
compared with other individuals of similar age, sex, and occupation. Frequently refers to limitation
of the usual or major activities, most commonly vocational. There are varying types (functional,
vocational, learning), degrees (partial, total), and durations (temporary, permanent) of disability.

3.13. Exploitation. -- The act or process of taking unjust advantage of another for one’s own
benefit.
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3.14. Extensive nursing care. -- The nursing care required when there is a major deviation from
normal in a body system or multiple body systems, of such magnitude that the deviations are life
threatening, and the individual’s condition is unstable and unpredictable.

3.15. Functional needs assessment. -- Any measurement tool that identifies for the resident and
the licensee those services that will need to be obtained or provided for the resident in order to
promote the resident’s health, wellness, comfort, dignity and independence.

3.16. Immediate and serious threat. -- A situation that presents a high probability of serious
harm or injury to one or more residents. An immediate or serious threat need not result in actual
harm to any resident.

3.17. Imminent danger. -- As applied to a violation of this rule, a danger which could reasonably
be expected to immediately cause or contribute to death, serious physical harm or illness to residents,
household members or staff, before the threat can be eliminated through the plan of correction
process of this rule.

3.18. Legal representative!. --

3.18.a. A conservator, temporary conservator or limited conservator appointed pursuant
to the West Virginia Guardianship and Conservatorship Act, W. Va. Code, § 44A-1-1-et seq., within
the limits set by the order; or

3.18.b. A guardian, temporary guardian or limited guardian appointed pursuant to the West
Virginia Guardianship and Conservatorship Act, W. Va. Code, § 44A-1-1-et seq., within the limits
set by the order; or

3.18.c. An individual appointed as committee or guardian prior to June 9, 1994, within the
limits set by the appointing order and W. Va. Code § 44A-1-2(d); or

3.18.d. Anindividual having a medical power of attorney pursuant to the West Virginia
Medical Power of Attomey Act, W. Va. Code §16-30A-1 et seq., within the limits set by the law and
the appointment; or

3.18.e. A representative payee under the U.S. Social Security Act, Title 42 U.S.C. §301
et seq., within the limits of the payee's legal authority; or

3.18.f. A surrogate decision-maker appointed pursuant to the West Virginia Health Care
Surrogate Act, W. Va. Code §16-30B-1 et seq., or the West Virginia Do Not Resuscitate Act, §16-
30C-1 et seq., within the limits set by the appointment; or

' Owners and administrators should note that the various types of legal representatives do not necessarily have the

lawful authority to act on behalf of the resident in all matters that may require action by a legal representative. For
example, a conservator may have responsibility for financial affairs, but not personal affairs, such as medical care.

1
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3.18.g. An attorney in fact appointed with power of attorney under common law or pursuant
to Uniform Durable Power of Attorney, W. Va. Code §39-4-1et seq.. within the limits set by the
appolntment; or

3.18.h. An individual lawfully appointed in a similar or like relationship of responsibility
for a resident under the laws of this state, or another state or legal jurisdiction, within the limits of
the applicable statute and appointing authority; and

3.18.i. An individual who has no financial ties to the residential care community.

3.19. Licensed health care professional. -- Any health care professional currently licensed in
West Virginia such as, but not limited, to a; social worker, dentist, practical nurse, occupational
therapist, pharmacist, physical therapist, physician, physician assistant, psychologist, registered
professional nurse, or speech-language pathologist.

3.20. Life care contract. -- A contract between the licensee and an individual in which the
licensee agrees to provide long-term residential care for the individual for the remainder of the
individual's life, regardless of the level of care needed by the individual.

3.21. Limited and intermittent nursing care. -- Direct hands-on nursing care of individuals who
need no more than two (2) hours of nursing care per day for a period of time no longer than ninety
(90) consecutive days per episode, with a period of at least thirty (30) days between episodes.

3.22. Major incident. -- An event or occurrence, the outcome of which places one (1) or more
residents' bealth and well-being in jeopardy or imminent danger, as for example: a fall, accident or
other event which seriously injures or threatens the life of the resident; a resident death occurring
from other than natural causes; a missing resident who is likely to injure him or herself or who needs
medication or treatment on a regular basis and who is likely to have difficulty returning to the
community on his or her own; assaults on a resident resulting in injury; or events which cause the
disruption of normal residential care community activity, such as threats or occurrences of extreme
violence, explosions, fire or natural disasters.

3.23. Mental disorder. -- A mental illness that affects the well-being or behavior of an
individual to such an extent that for his or her own welfare or the welfare of others, he or she
requires treatment.

3.24. Neglect. -- Failure to provide for the necessities of daily living or the lack of care for
significant medical problems.

3.25. Nursing care and nursing services. -- Those procedures commonly employed in providing
for the physical, emotional and rehabilitation needs of the ill or otherwise incapacitated which
require technical skills and knowledge beyond that which the untrained person possesses, including,
but not limited to, such procedures as irrigations, decubitus care, catheterizations, special procedures
contributing to rehabilitation and administration of medication by any method which involves a level
of complexity and skill in administration not possessed by the untrained person.

3.26. Nursing support staff. -- Registered professional nurses, practical nurses, and nursing

2
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assistants employed by the licensee to provide direct hands-on nursing services to residents.

3.27. Ongoing nursing care. -- The nursing care required when a deviation in health is expected
to continue over a lengthy period of time, i.e., in excess of ninety (90) days, with minimal or no
improvement.

3.28. Personal assistance. -- Personal services, including, but not limited to the following: help
in walking, bathing, dressing, feeding, getting in or out of bed, or supervision required because of
the age or mental impairment of the resident.

3.29. Physical restraint. -- A device which physically limits, restricts, or deprives an individual
of movement or mobility.

3.30. Registered long term care nursing assistant. -- Any individual who has met the
requirements for entry in the long term care nursing assistant registry, established under the
requirements of 42 CFR §§ 483.150, 483.152 through 483.154, related to nurse aide training.

3.31. Resident. -- An individual living in a residential care community for the purpose of
receiving personal assistance and services.

3.32. Residential care community or community. -- Any group of seventeen (17) or more
residential apartments, however named, which are part of a larger independent living community and
which are advertised, offered, maintained or operated by an owner or manager, regardless of
consideration or the absence thereof, for the express or implied purpose of providing residential
accommodations, personal assistance and supervision on a monthly basis to seventeen (17) or more
persons who are or may be dependent upon the services or others by reason of physical or mental
impairment or who may require limited and intermittent nursing care but who are capable of self-
preservation and are not bedfast. Individuals may not be disqualified for residency solely because
they qualify for or receive services coordinated by a licensed hospice. Each apartment in a residential
care community shall be at least three hundred square feet in size, have doors capable of being
locked and contain at least: (1) One bedroom; (2) one kitchenette that includes a sink and
refrigerator; and (3) one full bathroom that includes a bathing area, toilet and sink. Services utilizing
equipment which requires auxiliary electrical power in the event of a power [ailure may not be used
unless the residential care community has a backup power generator. Nothing contained in this
article applies to hospitals, as defined under section one (§ 16-5B-1), article five-b of this chapter.
state institutions, as defined under section three (§ 25-1-3), article one, chapter twenty-five of this
code or section six ( 27-1-6), article one, chapter twenty-seven of this code, residential care
communities operated as continuing care retirement communities or housing programs operated
under rules of the federal department of housing and urban development and/or the office of rural
economic development, residential care communities operated by the federal government or the
state government, institutions operated for the treatment and care of alcoholic patients, offices of
physicians, hotels, boarding homes or other similar places that furnish only room and board, or to
homes or asylums operated by fraternal orders pursuant to article three (§ 35-3-1) et seq.), chapter
thirty-five of this code.

3.33. Restorative care. -- Care directed toward assisting a resident to achieve and maintain an
optimal level of self-care and independence and providing assistance to residents in leamning or

3
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relearning skills needed in everyday activities.

3.34. Secretary. -- The secretary of the state department of health and human resources or his
or her lawful designee.

3.35. Self-administration of medications. -- The act of a resident. who is independently capable
of reading and understanding the labels of drugs ordered by a physician, in opening and accessing
prepackaged drug containers, accurately identifying and taking the correct dosage of the drugs as
ordered by the physician, at the correct time and under the correct circumstances.

3.36. Self-preservation. -- The capability of, at least, removing one's physical self from
situations involving imminent danger, such as fire.

3.37. Service plan. -- A written description of the services being provided to the resident to
meet all of the needs identified in his or her functional needs assessment.

3.38. Supervision. -- The assumption of varying degrees of responsibility for the safety and
well-being of residents including, but not limited, to the following: knowing the resident's location
to the extent identified as a need by the resident functional needs assessment; monitoring through
observation the activities of the resident while on the premises of the community to ensure his or
her health, safety and well-being; reminding the resident of any important activities of daily living
and prescribed medication; purchasing of food and other supplies; meeting nuiritional needs;
arranging for or providing transportation as necessary; and other similar activities.

3.39. Supervision of self-administered medications. -- A personal service which includes
reminding residents to take medication, opening medication containers for residents, reading the
medication label to residents, observing residents while they take medication, checking the self-
administered dose against the label on the container, and reassuring residents that they have obtained
and are taking the dosage as prescribed.

§ 64-75-4. State Administrative Procedures.
4.1. General licensing provisions.

4.1.a. No person may establish, maintain, offer, operate or advertise a residential care
comumunity without first obtaining from the secretary a license authorizing the operation, which
license remains unsuspended, unrevoked and unexpired.

4.1.b. A license is valid only for the licensee and for the structure named in the application
and identified on the license. Separate buildings on the same premises operated as residential care
communities require separate licenses. The license is not transferable or assignable, and shall be
surrendered to the secretary upon written demand, or immediately, when the residential care
community ceases provision of services.

non

4.1.c. The words "clinic", "hospital", "nursing home", "personal care home" or any other
words which suggest a type of facility other than a residential care community shall not be used 1n
the name of the community or in any of the community's advertising. If the licensee owns more than

4
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one (1) residential care community, each community shall have a separate identification. The
licensee shall notify the secretary of any change in the name of the community.

4.1.d. Residential care communities which have residents who need limited and
intermittent nursing care shall comply with Section 12 of this rule in addition to all other
requirements of this rule.

4.1.e. The licensee is responsible for compliance with this rule, the terms of the
community's license; W. Va. Code § 16-5N-1 et seq., titled Residential Care Communities; other
relevant federal, state or local laws and regulations; and with the community's policies.

4.1.f. A licensee is prohibited from renting, leasing or using the premises for any purpose
that disrupts the activities of the residents.

4.1.g. A facility that intends to provide adult day care shall notify the secretary of the
number of individuals it plans to serve in addition to the residential care community census. The
secretary shall approve the provision of day care for the number of individuals identified based on
space, accommodations and staffing before day care residents are accepted. Individuals being
provided this service must have health screening as required for residential care community residents
and must be capable of self-preservation.

4.1.h. Alicensee is prohibited from advertising, asserting, representing or otherwise
implying in any manner that it may render care or services other than those specifically identified
within the scope of its license.

4.1.i. The secretary may issue an initial or a renewal license for a period not to exceed one
(1) year: Provided, That if an applicant timely submits, in conformance with this rule and W. Va.
Code § 16-5N-1 ef seq., an application for renewal of a license currently in effect, together with
payment of the proper fee, the license shall continue in effect until;

4.11.1. One (1) year following the expiration date of the license:

4.1.1.2. The date of the revocation or suspension of the license pursuant to this rule and
W. Va. Code § 16-5N-1 et seq., or

4.1.1.3. The date of issuance of a new license, whichever date occurs first.

4.2. Initial License.

4.2.a. Applications for initial licensure as a residential care community shall be submitted
to the West Virginia office of health facility licensure and certification of the department of health
and human resources, and pursuant to W. Va. Code § 16-5N-6(a) shall include the following
information:

4.2.a.1. The name and address of the applicant;

4.2.a.2. The name, address and principal occupation:

5
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4.2.a.2..A. Of each person who, as a stockholder or otherwise, has a proprietary
interest of ten percent (10%) or more in the applicant;

4.2.a.2.B. Of each officer and director of a corporate applicant;

4.2.a.2.C. Of each trustee and beneficiary of an applicant which is a trust; and
where a corporation has a proprietary interest of twenty-five percent (25%) or more in an applicant,
the name, address and principal occupation of each officer and director of the corporation;

4.2.a.3. The name and address of the owner of the premises of the residential care
community or proposed residential care community, if he or she is a different person from the
applicant, and in such case, the name and address:

4.2.a.3.A. Of each person who, as a stockholder or otherwise, has a proprietary
interest of ten percent (10%) or more in the owner of the premises of the residential care community
or proposed residential care community;

42.a3.B. Of each officer and director of a corporate applicant;

4.2.a.3.C.  Of each trustee and beneficiary of the owner of the premises of the
residential care community or proposed residential care community if he or she is a trust; and, where
a corporation has a proprietary interest of twenty-five percent (25%) or more in the owner of the
premises of the residential care community or proposed residential care community, the name and
address of each officer and director of the corporation;

4.2.a4. Where the applicant is the lessee or the assignee of the residential care
community or the premises of the proposed residential care community, a signed copy of the lease
and any assignment thereof;

4.2.a.5. The name and address of the residential care community or the premises of
the proposed residential care community;

4.2.a.6. The proposed bed quota of the residential care community and the proposed
bed quota of each unit thereof’

4.2.a.7. Alstof the residential care community’s employee positions and the duties
of each position;

4.2.a.8. The name and address of the individual who is to serve as administrator;

4.2.a.9.  Evidence of compliance with applicable laws and regulations governing
zoning, buildings, safety, fire prevention and sanitation as required by this rule;

4.2.a.10. Documentation that the licensee has made provisions in policy to ensure the
continuing care of all residents for the thirty (30) day period after notification of a pending closure.
Any expenses incurred by the department to provide continuing resident care (i.e.. food, staff, etc.)
during this thirty (30) day period, are the responsibility of the owner; and

6
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4.2.b. The application shall be on forms provided by the secretary, and shall bear the
notarized signature of the applicant. The signature on the application and accompanying forms
serves as a release for obtaining references, credit and other background information. The
application shall be accompanied by a non-refundable license fee in the amount shown on the form,
as filed with the Secretary of State, as established pursuant to W. Va. Code § 16-5N-6(e). titled
"License required; application; fees; duration; renewal.” in the form of a check or money order
payable to the West Virginia office of health facility licensure and certification. The secretary will
not review incomplete forms and will return them to the applicant. The applicant shall provide to
the secretary a balance sheet showing all expenses and all income on forms provided by the
secretary, including but not limited to, reimbursement of the owners, lease payment, and monthly
rates charged. As mandated by W. Va. Code § 16-5N-6(¢), the applicant shall bear the cost of the
initial licensure inspections or inspections for changes in licensed bed capacity and the fee for these
inspections shall be received by the department prior to the issuance of an initial or amended license.

4.2.c. New applicants for licensure shall provide to the secretary a preliminary operating
plan which shall include a proposed budget that projects monthly income, lease payment and
reimbursement of the owners.

4.2.d. The applicant shall submit the application and fee at least ninety (90) days prior to
the date proposed for commencement of operations.

4.2.e. Except as specified in subsection 4.11 of this rule, the secretary shall, after
mnspection, 1ssue an initial license, if the applicant complies with this rule.

4.2.f. If any residents of a residential care community are to be moved to another location
owned or operated by the same licensee, the licensee shall apply for a license for the new location
at least ninety (90) days in advance of the move.

4.3 Waivers.

4.3.a. The secretary may waive a requirement of this rule if after a thorough investigation,
the secretary determines that the request for waiver will not adversely affect the health, safety,
welfare or rights of the residents.

4.3.b. In order to request a waiver, the licensee or resident shall submit a written request
for the waiver at least thirty (30) days in advance of the date on which the waiver is requested to
begin. The request shall include the following:

4.3.b.1. Specify the specific requirement in this rule for which the waiver is requested;
4.3.b.2. Specify the time period for which the waiver is requested;

4.3.b.3. Include specific and detailed reasons for the request;

4.3.b.4. Explain why the specific requirement cannot be complied with; and

4.3.b.5. Document that there will be no adverse effect on resident health, safety,

7
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welfare, or rights if the waiver is granted.

4.3.c. The individual making the request shall send a copy of the request to the residents
of the community, the ombudsman representing the residents of the community, and the legal repre-
sentative or next of kin for each of the residents, and shall send a list of the names and addresses of
these persons to the secretary within ten (10) days of making the request. The person receiving a
copy of the request or any other person shall have the right to oppose the request by stating the
reasons therefor to the director within ten (10) days of the receipt of notice of the request. If there
is opposition to the request, a hearing shall be afforded all parties. All of the provisions of W. Va.
Administrative Rules. Department of Health and Human Resources, Rules of Procedure for
Contested Case Hearings, 64 CSR 1, apply.

4.4. License Renewal.

4.4.a. Applications for renewal of a license shall be postmarked or hand delivered to the
secretary a minimum of ninety (90) days prior to the expiration date appearing on the currently held
license.

4.4.b. Except as specified in subsection 4.11 of this rule, the secretary shall issue a renewal
license when the following conditions are met:

4.4.b.1. The community is found to be in substantial compliance with this rule;

4.4.b.2. The applicant has submitted a complete application and all requested
documentation regarding financial capability and management of the community; and

4.4.b.3. The community has met all Class I standards as set forth in subsection 4.10
of this rule.

4.5. Provisional License.
4.5.a. The secretary may issue a provisional license when:
4.5.a.1. The community has failed to meet all the requirements of § 16-5N, provided
that care given in the residential care community is adequate for the residents’ needs and the
residential care community has demonstrated improvement and evidences potential for substantial

compliance during the term or the provisional license.

4.5.a.2. All requirements for renewal of a license are not met prior to the expiration
of the previously issued license.

4.5.b. The secretary shall not issue a provisional license when the community:
4.5.b.1. Isin violation of any Class I standard; or

4.5.b.2. Has a record of noncompliance with this rule.
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4.5.c. The secretary shall not renew a provisional license.

4.5.d. The secretary shall determine the period of time for which a provisional license is
issued. However, in no instance shall this period exceed one (1) year.

4.5.e. If the owner of a community is denied a provisional license or a provisional license
expires, the secretary shall treat a subsequent application for a license as an initial license and the
owner shall meet the requirements for an initial license including the cost of an initial application
fee and inspections as determined by the secretary.

4.6. Inspections.

4.6.a. The secretary shall inspect, or authorize a representative 1o inspect, necessary to carry
out the intent of W. Va. Code §§ 16-5N-1 et seq. and this rule.

4.6.b. The secretary has the right to enter, without prior notice to conduct inspections, the
premises of a residential care community or any building for which there is reason to believe is being
operated or maintained as a residential care community without license. If the owner or person in
charge of the community refuses entry, the secretary may apply to the circuit court in which the
community is located or the circuit court of Kanawha County for a warrant to authorize an inspection
or to compel admittance to the premises of an unlicensed community.

4.6.c. The secretary shall conduct at least one (1) inspection of a residential care
community prior to issuance of an initial license. Inspections shall be conducted after these
conditions have been met:

4.6.c.1. The application and fee have been received and been determined to be
complete;

4.6.c.2. All requested documentation verifies the readiness of the community for an
inspection;

4.6.c.3. Fees for the cost of inspections have been received by the secretary; and
4.6.c.4. Necessary inspections can be scheduled.

4.6.d. Periodic unannounced inspections shall be conducted to determine the residential
care community's continued compliance with applicable statutes and regulations.

4.6.e. The secretary shall prepare a written report of any inspection made pursuant to this
rule within fifteen (15) days of the completion of the inspection and shall mail a copy to the licensee
or administrator, as applicable, specifically listing any violation of this rule.

4.7. Complaint Investigation.

4.7.a. Any person may register a complaint with the secretary alleging a violation or
violations of this rule by a residential care community or a facility alleged to be operating unlawfully

9
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as a residential care community. The complainant shall state the substance of the complaint and
1dentify the community by name and/or address.

4.7.b. The secretary has the authority to conduct investigations as necessary to determine
the validity of the complaint and shall notify the licensee of the residential care community or the
operator of a facility alleged to be operating unlawfully as a residential care community of the
substance of the complaint at the time of the completion of any investigation.

4.7.c. The secretary shall notify the licensee of any corrective action required, the time
frame for completion of the corrective action and any disciplinary action to be taken by the secretary.

4.7.d. The secretary shall keep the names of a complainant and of any resident named in
the complaint confidential and shall not disclose the names to the public without written permission
of the complainant and the resident and his or her legal representative, if any. The secretary shall
delete the name of a complainant or resident named in a complaint or information contained in the
report of an investigation which could reasonably identify the complainant or any resident, unless
the resident gives written permission for the disclosure or there is clear and convincing evidence in
a particular instance which requires disclosure of names.

4.7.e. If a complaint becomes the subject of a judicial proceeding, nothing in this rule shall
be construed to prohibit the disclosure of information that would otherwise be disclosed in judicial
proceedings.

4.7.f. Any type of discriminatory treatment of a resident by whom, or upon whose behalf,
a complaint has been submitted to the secretary, within one hundred twenty (120) days of the filing
of the complaint or the institution of such action, shall raise a rebuttable presumption that the
discriminatory treatment action was taken by the licensee in retaliation for the complaint or action.

4.7.¢. If, after an investigation, the secretary determines that the complaint has merit, he
or she shall advise any injured party of the possibility of a civil remedy. In addition, residents,
residents' families or legal representatives or ombudsmen may also independently pursue civil
remedies for violations of this rule.

4.7.h. If a residential care community which is found to have violated one (1) or more
requirements of this rule during a routine inspection, or a complaint or other investigation fails to
correct the violations within one hundred twenty (120) days of the completion of the inspection or
investigation, the secretary shall give written notice of the uncorrected violations and of the amount
of time until the secretary will report” the residential care community’s lack of compliance with the

2 Under the provisions of 42 U.S.C. 1616(e) and 45 CFR, Part 1397--Standard Setting Requirements for Medical and
Nonmedical Facilities Where Social Security Income (SSI) Recipients Reside, all states are required to "establish,
maintain, and ensure the enforcement of standards for any category [emphasis added] of institutions, foster homes, or
group living arrangements, in which, as determined by the state. a significant number of recipients of Supplemental
Social Security Income (SSI) benefits resides or is Jikely to reside. SSI residents who live in relevant facilities which
violate any of the standards will be subject to a reduction in their SSI payments ... in an amount equal to any state sup-
plementary benefit or other payment made by the state for any medical or remedial care provided them by the facility."
As part of their responsibilities under the federal regulations, states are required to make certain reports to the residents

10
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rule to the Social Security Administration and to all residents, their families and any legal representa-
tives. The secretary shall also provide all residents with a list’ of approved facilities and agencies
to assist them in moving.

4.7.4. If a residential care community which is found to have violated one (1) or more
requirements of this rule during a routine inspection or a complaint or other investigation fails to
correct the violations within two hundred ten (210) days of the completion of the inspection or
investigation, the secretary shall report’ the residential care community's lack of compliance with this
rule to the Social Security Administration. The secretary shall also provide all residents, their
families and any legal representatives with a list’ of approved facilities and agencies to assist them
with moving,.

4.8. Plans of Correction.

4.8.a. The licensee of a community found on the basis of inspection or other investigation
to have violations of requirements in this rule shall develop a plan of correction which shall be
signed and dated by the licensee and submitted to the secretary within fifteen (15) working days of
receipt of the report of the inspection or other investigation.

4.8.b. The secretary shall require immediate correction in the case of a violation
constituting immediate and serious threats to the health or safety of a resident or employee.

4.8.c. The plan of correction shall specify:
4.8.c.1. The violations to be corrected;

4.8.c.2. Action taken or proposed to correct the violations and procedures to prevent
their recurrence; and

4.8.¢c.3 A calendar date by which the violations will be corrected, which date shall
allow the shortest possible time in which the residential care community may reasonably be expected
to cotrect the violation. A community shall ordinarily be expected to comply with the rule within
sixty (60) days of the inspection; however, the secretary may allow more time for certain types of
deficiencies.

4.8.d. The plan of correction shall be approved, modified or rejected in whole or in part by
the secretary in writing.

of deficient facilities and to the appropriate regional office of the United States Social Security Administration.

” See also footnote #2. The purpose of the notification is to inform residents that they do not have the protection of
the violated requirement; the list is intended to provide assistance to residents in moving if the lack of compliance by
the residential care community endangers them or causes a reduction in their benefits.

* See footnote #2.

5 See footnote #3.
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4.8.e. In modifying or rejecting a proposed plan of correction, the secretary shall state the
reasons for the modification or rejection.

4.8.f. When the secretary rejects a plan of correction, the licensee has a reasonable amount
of time, but no more than fifteen (15) working days, to submit a revised plan.

4.8.g. The secretary may conduct reasonable and necessary procedures, including a follow-
up on-site inspection, to verify the correction of any violations identified during an inspection or any
other investigation.

4.9. Release of Reports and Records.

4.9.a. The secretary, from the time of receipt, shall make available for public inspection,
and upon request, provide copies of the following at a reasonable cost:

4.9.a.1. Information concerning and actual applications and exhibits;
4.9.a.2. Inspection reports;
4.9.a.3. Reports of the results of investigations conducted in response to complaints;

4.9.a.4. A current list of the names and addresses of residential care communities
found to be in violation of this rule, including the details of each violation; and

4.9.a.5. Any other reports filed with or issued by the secretary pertaining to the
compliance of a residential care community with applicable laws and rules.

4.9.b. The names of residents shall be kept confidential and shall not be disclosed without
the resident's written permission or by order of court of record. Nothing contained in this rule shall
be construed to require or permit the public disclosure of confidential medical, social, personal or
financial records of any resident. Before releasing a report or record judged public information, the
secretary shall delete any confidential information regarding a resident which would reasonably
permit identification of the resident.

4.10. Classification of Standards.

4.10.a. In accordance with W. Va. Code § 16-5N-5(c), a classification for each standard
in this r