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RESIDENTIAL BOARD AND CARE HOMES I

§64-65-~1. General. . _
l1.1. Scope - This legislative rule prescribes specific o

standards and procedures to provide for the health, safety, and
protection of the rights and dignity of residents of residential
board and care homes. This rule must be read in conjunction with
W. Va. Code §816-5C-1 et seg. and 16-5H-1 et seg. to determine
the complete requirements for licensing, regulation, and com-
plaint investigations of residential board and care homes.

1.2. Authority - W. Va. Code §816-5C-5 and 16-5H-2.
1.3. Filing Date -
l.4. Effective Date -

1.5. Repeal of Former Rule - This legislative rule repeals
WV 64 CSR 49, Adult Group Home Licensure, 1886.

§64-65-2. Application and Enforcement.

2.1, Application - This rule applies to any person, and
every form of organization, whether incorporated or unincorporat-
ed, including any partnership, corporation, trust, association or
political subdivision of this State establishing, maintaining or.
operating a residential board and care home as defined in W. Va.
Code §§16-5C-2 _and 16-3H-1 and this rule: Provided, however,
That approval of a residential beoard and care home as an adult
family care home by the department shall be accepted as a resi- . ~
dential board and care home license issued under this rule.

2.2. . BEnforcement - This rule is enforced by the secretary
of the West Virginia department of health and human resources.

§64-65~3., Definitions.

3.1, Abuse - Mistreatment or neglect of residents, includ-
ing physical bodily harm, misuse of physical or chemical re-
straints, infliction of verbal or emotional suffering, disregard
for necessities of daily living, lack of care for medical prob-
lems, verbal or emotional neglect and illegal or improper use of
a resident's perscnal property.

3.2. Activities of Daily Living - The activities that indi-
viduals generally perform regularly in the course of maintaining
their existence, such as eating, dressing, walking, personal
grooming, getting in and out ¢f bed, and other similar activities
or doing laundry, managing money, cleaning their rooms, shopping,




64 CSR 65

using public transportation, writing letters, making telephone
calls, patrticipating in recreational and leisure activities, and
cther similar activities.

3.3. Administration of Medication - Opening a container of
medication, removing a prescribed dosage and giving the medica-
tion t¢o the person for whom it is prescribed, including giving
injections and administering eyedrops.

3.4. Boarding Home - An establishment which is held forth
to the public as providing, or which is operated to provide, only
recom and board to persons not in need of medical or nursing ser-.
vices, personal supervision or assistance in performing activi-
ties of daily living.

3.5. Capacity - The number of residents for which a home
has been licensed to provide care.

3.6. Legal Representative - For purposes of this rule:

3.6.1. A committee appointed pursuant tc W. Va., Ccde $27-
11-1 et seq.;

3.6.2. A guardian appecinted pursuant to W. Va. Code §44-
10A-1 et seq.;

3.6.3. A person, power of attorney, or any other entity
lawfully appointed or designated to act on behalf of a resident.

3.7, Life Care Contract - A contract between the residen-
tial board and care home and an individual in which the residen-
tial bcard and care home agrees to provide long-term residential
care for the individual, for the remainder of the Iindividual's
life, regardless of the level of care needed by the individual. _

3.8. Nursing Care (Services) - Those procedures commonly
employed in providing for the physical, emotional and rehabilita-
tion needs c¢f the ill or otherwise incapacitated which require
technical skills and knowledge beyond that which the untrained
person possesses, including, but not limited to, such procedures
as: irrigations, decubitus care, catheterizations, special proce-
dures contributing to rehabilitation and administration of medi-
cation by any method which involves a level of compilexity and
skill in administration not possessed by the untrained person.

3.9. Personal Assistance - Personal services, including,
but not limited to the following: help in walking, bathing,
dressing, feeding, or getting in or out of bed, or supervision
required because of the age or mental impairment of the resident.”

3.10. Physical Restraint - A device which physically lim-
its, restricts, or deprives an individual of movement or mobili-

ty.
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3.11. Resident - An individual 1living in a residential
board and care hcme for the purpose of receiving residential
board and care services_from the home.

3.12, Residential Board and Care Home - Any residence or
any part or unit therecf, however named, in this State which is
advertised, cffered, maintained, or cperated by the ownership or
management, whether fcor consideration or not, for the express or
implied purpose of providing accémmodations, perscnal assistance
and supervision, for a period of more than twenty-four (24)
hours, to three (3) to eight (8) persons who are not related to
the owner or manager by blood or marriage, within the degree of
consanguinity of second cousin, and who are dependent upon the
services of others by reason of physical or mental impairment but
who do not reguire nursing services and who are capable of self-
preservation.

3.13. Secretary - The secretary of the State department of
health and human resources or his or her lawful designee.

3.14. Self-preservation - The capability of, at least,
removing one's physical self from situations inveolving imminent
danger, such as fire.

3.15. Supervision - The assumption of varying degrees of
responsibility for the safety and well-being of residents includ-
ing, but not limited to, monitoring the activities ©f the resi-
dent while on or off the premises of the home fto ensure his or
her health, safety and well-being; reminding the resident of any
important activities of daily living; and other similar activi-
ties. ' ' )

3.16. Supervision of Self-Administered Medications - A
personal service which inciudes reminding the residents to take
medication, opening bottle caps for residents, reading the medi- -
cation label +to residents, observing residents while they take
medicaticn, checking the self-administered dosage against the
label of the container, and reassuring residents that they have
cbiained and are taking the dosage as prescribed.

§64-65-4. State Administrative Procedures.
4.1. General Licensing Provisions,

4,1.1. No person may establish, maintain, offer, operate or
advertise a residential board and care home without first obtain-
ing from the secretary a license authorizing the operatlon: Pro-
vided, however, That any person who filed an application for a
residential board and care home 1icense with the secretary prior
to the effedtive date of this rule may continue to operate the
residential beoard and care home without a license until the sec--
retary grants or denies the license.
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4.1.2. A separate license is required for homes maintained
or operated on separate premises even though maintained or oper-
ated by the same licensee. Separate buildings on the same prem-
ise operated as residential board and care homes require separate
licenses, unless the secretary determines otherwise.

4.1.3. A license is wvalid only for the licensee and for the
structure named.in the application, is not transferable or as-
signable, and shall be surrendered to the secretary upon written
demand, or immediately, when the residential board and care home
ceases provision of services.

4.1.4. If there is to be & change of licensee of a residen-
tial board and care home, the perscen proposing to be the new
licensee shall immediately submit an applicaticn for & license,
and the application shall have the effect of a valid license for
ninety (90) days from the date the application is recelived by the
secretary or until a site visgit is conducted and a decision re-
garding licensure status is Issued.

4.1.5. The residential board and care home shall notify the
secretary ¢f any c¢hange in the name of the home.

4,1.6. 1If a person owns more than one (1) residential board
and care home, each home shall have a separate identification.

4.1.7. The wcrds '"¢linic", "hespital", "nursing home",
"personal c¢are home" or any other words which suggest a type of
facility other than a residential board and care home shall not
be used in the name of the home. .

4.1.8., If any residents of a residential board and care
home are to be moved to an unlicensed lcocaticn, the licensee
shall apply for a license for the new location at least ninety
(90) days in advance of the move,.

4.2. Licensure Application Procedure.

4.2.1, an application shall be filed with the secretary
through the West Vlrglnla offlce of health facility licensure and
certification.

4.2.2., The application shall be submltted on forms provided
by the secretary and shall be accompanied by a license fee in the
form of a check or money order payable to the West Virginia of-
fice of health facility licensure and certification.

4.2.3. Incomplete forms shall not be reviewed, and shall be
returned to the applicant.

4.2.4. The application fee is non- refundable and the amount
is established in accordance with §16-5C-6.
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4.2.5. The application and fee for application shall be
submitted at least ninety (80) days prior %to the date proposed
for commencémnérnit of operations.

4,2.6. The application and accompanying forms shall be
complete and shall bear the notarized signature of the applicant.

4.3. Application for License.

4.3.1. The signature on the application and accompanying
forms shall serve as a release for obtaining references, and
credit and other background information.

4,3.2. The secretary may deny a license if an applicant is
found to be irresponsible or unsuitable to operate, direct, or
participate in the operation of a residential bocard and care home
as evidenced by the following reasons:

4.3.2.1. Lack of financial stability to operate, such as
insufficient capital, delinquent accounts, checks returned be-
cause of insufficient funds, and nonpayment of taxes, utility
expenses and other essential services;

4.3.2.2. If an applicant, and, if applicable, operater, is
found tec have been arrested for, adjudicated, or convicted of any
felony or of a misdemeanor relevant for the provision of care in
a health care facility or for operating a health care facility,
in which case the secretary shall, on a case by case basis, as-
sess the seriousness of the offense, as well as the type and
fregquency of the offense;

4.3.2.3. When the secretary determines, based on the appli-
cant's or .operator's history, that there is reason to believe
that abuse, incompetent care, or exploitation o¢f residents may
occur;

4,2.2.4. The applicant has been denied or has had revecked a
license to operate a health care facility in West Virginia or any
other jurisdiction during the previous five (5) vears;

4,3.2.5. _There has been a record of noncompliance with law-
ful orders ocf the department cor other licensing or certification
agency for any jurlsdlctlon in which the applicant has operated,
directed or participated in the operation of a health care facil-
ity.

4.3.3. The secretary, after inspection, shall issue an ini-
tial license i1f the applicant complies with this rule and the
requirements of W. Va. Code $§§16-5C-1 et seq. and 16-5H-1 et seq.

4.4. License Renewal.

4.4.1. Applications for renewal of a license shall be poét—
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marked or hand delivered to the secretary a minimum of ninety
(90) days prior to the expiration date appearing on the currently
held license.

4.4.2, The secretary shall issue a renewal license when the
following conditions are met:

4.4.2.1. The home i1s found to be in compliance with the
provisions of W. Va. Code §§16-5C-1 et seg. and 16-53H-1 et seq.
and this rule;

4.4.2.2., The applicant has submitted a complete application
and all regquested documentation regarding financial capability
and management of the home; and ’ '

4.4.2.3. The home has met all Class I standards and has
attained at least a "C" rating according to this rule.

4.5, Provisional License.
4.5.1. A provisional license may be issued when:
4.5,1.1. The home has received an "F" rating; or

4.5.1.2. All reguirements for renewal of a license are not
met prior to the expiration of the previously issued license.

4.5.2, A provisional license shall not be issued when the
home :

4.5.2.1. Is in viclation of any Class I standards;

4.5.2.2. Is assigned a rating of "F" in three (3) or more
licensure categories; or

£4.5,2.3. Has a record of nonceompliance with this rule;

4.5.2.4. Does not demonstrate potential for at least an
overall "C" rating within the expiration date o©of the currently
issued license.

4.5.3. ‘A provisional license shall not be renewed.

4.5.4. The secretary shall determine the period of time for
which a provisional license is lissued. However, in no instance
shall this periocd exceed cone (1) vear.

4.5.5. If the owner of a home is denied a provisional 1li-
cense or a provisional license expires, a subsequent application
for a license shall be treated as an initial license and shall
meet the requirements for an initial license including the cost
of an initial application fee and inspections as determined by
the secretary.
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4.6. Inspections.

4.6.1. The secretary shall make or cause to be made inspec-
tions by duly authorized representatives as necessary to carry
out the intent of this rule and W. Va. Code §§16 5C-1 et seg. and
le-5H-1 et =seq.

4.6.2. The secretary has the right toc enter upon the pre-.
mises of a residential board and care home without pricr notice
to conduct inspections. If the owner or person in c¢harge of such
a home refuses entry, the secretary may apply to the circuit
court in which the home is located or the circuit court of Kana-
wha County for a warrant authorizing an inspection.

4.6.3. The secretary shall have the right to enter upon the
premises of any building for which probable cause exists that it
is being operated or maintained as a residential board and care
home without a license. If the owner or perscon in charge of the
home refuses entry, the secretary may apply to the circuit court
in which the building is located or the circuit court of Kanawha
County for a warrant authorizing an inspection.

4.6.4., The secretary's authorized representative shall con-
duct at least one (1) unannounced inspection in order to assign a
rating for all. categories of standards prior to issuance of an
initial license. Inspections shall be conducted after:

4,6.4.1, The application and fee have been received and
been determined to be complete;

4,6.4.2, All requested documentation verifies the readiness
of the home for an inspection;

4,6.4.3, Fees for the cost of inspections have been re-
ceived by the secretary; and

4.6.4.4. Necessary inspections can be scheduled.

4,6.5. Periodic unannounced inspections shall be conducted
to determine the residential board and care home's continued
compliance with applicable statutes and regulations. An inspec-
fLion may be limited to determinaticen of compliance cf Class I
standards for a heme when this home has demonstrated no previous
assigned rating lower than "B" and which has had no substantiated
allegations concerning lack of safety, quality of care or infrac-
tions of resident rights registered against it.

4.6.6. The secretary shall prepare a written report of any
inspection made pursuant to this rule and a copy shall be mailed
to the licensee or coperator, as applicable, specifically listing
any violation of this rule.

4.7. Complaint Investigation.
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4,7.1. Any person may register a complaint with the secre-
tary alleging a violation or violations of this rule or of W. Va.
Code §816-5C-1 et seq. or 16-5H-1 et seqg. by a residential board
and care home or a facility alleged to be operating unlawfully as
a residential board and care home. The complainant shall state
the substance c¢f the cocmplaint and identify the home or building
by name or address. -

4,7.2, The secretary has the authority to conduct investi-
gations as necessary to determine the validity of the complaint
and shall nctify the residential board and care home or a facili-
ty alleged to be operating unlawfully as a residential board and
care home of the substance ¢f the complaint at the time of the
completion of any investigation.

4.7.3. A description of any corrective acticn that a home
will be regquired to take within a specified time frame and any
disciplinary action to be taken by the secretary shall be sent to
the complainant and to the licensee,

4.7.4. The names of a complainant and of any resident named
in the complaint shall be kept confidential and shall not be
disclosed to the public without written permission of the com-
plainant and the resident or the resident's legal representative.

4.7.5. Instances of actual or suspected neglect or abuse or
other situations which are required to be reported under W. Va.
Code §5-6-9 which are discovered or observed as a result of any
complaint investigation, any inspection, or investigation of a
licensed or unlicensed residential board and care home shall be

reported as required by law.

4.8. Plans of Correction.

4,8.1, . The licensee cf a home found on the basis of inspec-
tion or other investigation te have violations eof requirements in
this rule shall develop a plan of correction which shall be
signed and dated by the licensee and submitted to the secretary
within fifteen (15) working days of receipt of the report of the
inspection or other investigation.

4.8.2, The secretary may require Iimmediate correction in
the case o¢f a vieclation constituting immediate and serious
threats to the health or safety of a resident or employee.

4,8.3. The plan of correction shall specify:

4.8.3.1. The viclaticns to be corrected;

4.8.3.2. Action taken or proposed to correct the violations
and procedures to prevent their recurrence; and

4.8.3.3. A calendar date by which the violations will be
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corrected, which date shall allow the shortest possible time in
which the residential board and care home may reasonably be ex-
pected to correct the viclation. A home shall crdinarily be ex-
pected to achieve compliance within sixty (6C) days of the in- -
spection; however, more time may be permissible for certain types
of deficiencies. '

4.8.4. The plan of correction shall be approved, modified
or rejected in whole or in part by the secretary in writing.

4.8.5. In modifying or rejecting a proposed plan of correc-
tion, the secretary shall state the reasons for the modification
or rejection.

4.8.6. When the secretary rejects a plan of correction, a
reasonable amount of time, but no more than fifteen (15) working
days, shall be allowed for submission cf a revised plan.

4.8.7. The secretary may conduct reascnable .and necessary
procedures, including a follow-up on-site inspection, to verify
the correction of any viclations identified during an inspection
or any other investigation.

4.5. Release of Reports and Records.

4.9.1. The secretary shall make available for public in-
spection information concerning applications, inspections, inves-
tigations and other repcrts. Copies shall be provided at a rea-
sonable cost upon reguest. B

4,9.2. The names of residents shall be kept confidential
and shall not be disclosed without the written permission of the
resident or his or her legal representative. Nothing contained
in this rule shall be construed to require or permit the public
disclosure cf confidential medical, social, perscnal or financial
records ¢f any resident. Before releasing a report or reccrd
judged public information, the secretary shall delete any confi-
dential information regarding a resident which would reascnably
permit identification of the resident.

4.10. Classification of Standards.

In accordance with W. Va. Code $16-5C-5{(c), a classificatiocon
for each standard in this rule is established according to the
fellowing:

4.10.1. Class I standards are those the violation of which
would present either an imminent danger tc the health, safety or
welfare of any Tresident or substantial probability that death cr
serious physical harm would result;

4.10.2., Class II standards are those the violation of which
would have a direct or immediate relationship to the health,
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safety or welfare of any resident but which would not create
imminent danger; and

4.10.3. Clagss III standards are those the viclation of
which would have an indirect or potential impact on the health,
safety or welfare of any resident.

4.11. Point System.

4.11.1. A Class I standard shall be assigned a value of ten
(10) points if the home fully complies with the standard. TIf the
heome fails to comply fully with the Class I standard and the
secretary determines that the lack of compliance presents either
an imminent danger to any resident or a substantial probability
that death or sericus harm to any resident would result, the
score assigned to the Class I standard shall be zero (0). If the
home fails to comply fully with the standard but does demonstrate
substantial compliance a score o©of seven (7) points may be as-
signed to the standard. 1If the home fails to demonstrate full or
substantial compliance with the standard but partial compliance
ig in evidence, a score of five (5) points may be assigned to the
standard. If the home fails to demonstrate partial compliance or
if the violation 1s a repeat of a deficiency cited during the
previous licensure inspection, a partial score shall not be as-
signed and the standard shall be scored as zero (0).

4.11.2, A Class II standard shall be assigned a value of
nine (9) points if the home fully complies with the standard. If
the home fails to comply fully with the Class II standard and the
secretary determines that the lack of compliance may result in
substantial probability that serious harm to the health, safety,
or welfare of any resident would result, the score assigned to
the Class II standard shall bhe zero (0). If the home fails to
comply fully with the standard but does demonstrate substantial
compliance a score of six (6) points may be assigned to the stan-
dard. If  the home fails to demonstrate full or substantial com-
pliance with the standard but partial compliance is in evidence a
score of four (4) points may be assigned to the standard. If the
home fails to demcnstrate partial compliance or if the wiolation
is a repeat of a deficiency cited during the previous licensure
inspection, a partial score shall not be assigned and the stan-
dard shall be scored as a zexo (0).

4.11.3. A Class III standard shall be assigned a value of
eight (8) pcints if the home fully complies with the standard.
If the home fails to comply fully with the standard but doces
demonstrate substantial compliance a score of five (5) points may
be assigned to the standard. If the home fails to demonsirate
full or substantial compliance with the standard but partial
compliance is in evidence, a score of four (4) peoints may be
assigned to the standard. If the home fails to demonstrate par-
tial compliance or if the wviolation is a repeat of a deficiency
cited during the previous licensure inspection, a partial score
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shall not be assigned and the standard shall be scored as a zero

(0).

4.11.4. The secretary shall determine substantial, partial,
or lack of compliance with a standard based on the severity or
scope, or both, of the noncompliance rather than the guantity of
components out of compliance under a specific standard.

4,11.,5, If a standard is not applicable for a particular.
residential board and care home, a full compliance value shall be
assigned for that item for scoring and rating purposes.

4.12. Residential Board and Care Heme Rating.

4.12.1. The secretary shall assign a rating to each resi-
dential board and care home based on the result of the licensure
inspection.

4.12.2. The rating shall be assigned and included on the
license issued to the residential board and care home based on
the results of the licensure inspection.

4,12.3. Scores and ratings for individual categories are
shown in Table 64-3A found at the end of this rule.

4,12.4. Points scored in any individual category shall not
be permitted to offset deficiencies within another category.
Therefore, no total of value points is to be computed. An over-
all rating for the residential board and care home cannot be
determined solely on the basis of total points earned.

4,12.5. For purposes of assigning an overall rating, a
category rating of "A" shall_be assigned a score of four {(4); a
category of "B'" shall be assigned a score of three (3); a catego-
ry rating of "C" shall be assigned a score two (2); and a catego-

ry rating of "F" shall be assigned a score of zero. Category
rating scores shall be totaled and an average category rating
score shall be computed. An overall residential board and care

home rating shall be assigned based on considerations of both the
average category rating score and the number of categories rated
"F" as follows:

4.12.5.1. If a home is given a rating of "F" on as many as
one (1) category or has an average category rating score of less
than 2.0, an overall rating of "F" shall be assigned;

4,12.5.2. For an average score of 2.0 through 2.59, an
overall rating of "C" shall be assigned;

4.12.5.3. For an average score of 2.6 through 3.59%, an
overall rating of "B" shall be assigned; and

4,12.5.4. For an average score of 3.6 through 4.0, an over-
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all rating of "A" shall be assigned.

4.12.6. A home with an overall rating of "F" may be issued
a provisional license as described in Section 4.% of this rule
and in W. Va. Code §16-3C-6(d). However, any home demonstrating
an "F" in three (2) or more licensure categories shall not be
issued a license and shall be ordered to close or be subject to
other actions by the secretary as described in W. Va. Code §8§l6-
5c-11, 16-5C-15, and 16-5H-3.

4.12.,7. Any residential board and care home which has been
determined by the secretary to be noncompliant with any Class I
standard shall not be assigned a rating and shall not be issued a
provisional license as specified in Section 4.5.2 of this rule.

4.12.8. A rating of no greater than a "B" shall be assigned
to a home which has been denied a provisional ligense based con
violation of a Class I standard and is subseguently reapplying
for an initial license as specified in Secticen 4.5.5 of this
rule. - -

$64-65~-5., Administration of the Residential Board and Care Home.
5.1. General Administrative Requirements. (Class III)

5.1.1. The residential board and care home shall adopt
policies and preocedures governing the personal care and safety of
residents, the protection of resident personal and property
rights, the operation of the home, the services provided and aill
other policies and procedures required by this rule.

5.1.2. All policies and procedures shall be in writing and
kept current with changes indicated by a dated signature of the
administrator.

5.1.3. A copy of gach policy and procedure shall be avail-
able for inspection on reguest by employees, residents, and resi-
dent's representatives.

5.1.4, The residential board and care home shall have writ-
ten house rules governing resident behavior and responsibilities
including: smoking; alcohcl consumption; visitation; recreation-
al activities {including televisicn); perscnal laundry; the pro-
cess for residents and others to make complaints and raise con-
cerns about the home known to the administrator; and the use and
storage of persconal belongings such as furnishing and clothing.
House rules may not be inconsistent with this rule. .

5.1.5. "The residential board and care home shall make cop-
ies of this rule readily available to residents without the resi-
dents having to ask for the rule.

5.1.6. The residential board and care home shall inform
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residents how to gain access to copies of current government
inspection reports and plans of correction.

5.1.7. The residential board and care home shall comply on
a timely basis with the requirements ©f this rule regarding the
submission of plans cf correction and the correction ¢f deficien-
cies identified in the plans of correcticn.

5.2. Administrator. (Class II)

5.2.1. A residential board and care home shall have an ad-
ministrator who is at least twenty-one (21) years of age.

5.2.2. . The administrater shall have completed high school
or shall have a general education development (GED) certificate,
except that individuals who have demonstrated the ability to read
and write and to follow written instructions may be approved as

residential board and care home administrators: Provided, That - -

applicaticn shall be made during the twelve (12) month pericd
following the effective date of this rule.

5.2.3. The administrator of a residential board and care.
home shall be 0of good moral character. In assessing moral char-
acter, the secretary may consider: evidence of abuse, fraud, or
substantial and repeated viclations of applicable laws and rules
in the operation of any health or social care facility or service
organization, oxr in the care cf dependent persons, or conviction
within the previcus five (5) vears of a c¢rime relevant for the
provision of care to a dependent population.

5.2.4. The administrator shall participate in formal con-
tinuing education relevant to the provision of residential board
and care services.

5.3. Admission, Discharge and Transfer. (Class II)

5.3.1. A residential board and care home shall not deny
admission to a prospective resident on the grounds of race, na-
tional origin, religion, age, or sex: Provided, however, That a.
home may apply to the department for a waiver regarding denial of
an admission based on the sex of the applicant. The department
may grant a limited wailver 1if there is a compelling circumstance
for denying admission based on sex.

5.3.2. Individuals admitted to a residential board and care
home may be in need of personal assistance in activities of daily
living or in need of supervision because of mental or physical
impairment but shall not be in need of nursing care. Individuals
admitted to a residential board and care home shall be capable of
self-preservation. {See also Section 8.2.5 of this rule regard-
ing self-preservation.)

Individuals admitted to or residing in a residential board
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and care home shall not require care to manage needs resulting
from medical complicaticns, neglect, deterioration of physical or
mental body systems, or other causes which require the use by
others of intrusive devices or special treatments invelving tech-
nical knowledge and skills not possessed by individuals who are
net trained, licensed health care professicnals. Ssuch care in-
cludes, but is not limited to: rehabilitative therapies; dres-
sings; catheters; tracheostomies; injections other than insulin;
the use of physical restraints to manage behavior or to limit
movemant; decubitus care for skin breakdown in excess of a Stage
I level; tube feedings cof any type; the use of intravencus fluids
or medications; tube feeding; sterile procedures; the use of
traction; or the provision of mere than minimal assistance to aid
the resident in getting out of bed or moving from the bed to a
chair.

Individuals admitted to o0r residing in a residential board
and care home shall not have care needs beyond those related to a
temporary illiness or other condition regquiring health care with a
prognosis for full recovery to the individual's maximum level of
physical and mental status prior to the onset o©of the illness.
Such temporary illnesses include, but are not necessarily limited
to: pneumonia, common cold or flu; minor muscle sprains or
strains, abrasions, lacerations; fractures of an extremity re-
gquiring casting or splint immobilization for an expected six to
eight (6-8) week recovery; prescribed bed rest for promotion of
healing related to a tempcrary illness or postoperative recovery
with limited activity up to three (3) months.

5.3.3. The relaticonship of a resident to the residential
board and care hcme shall be c¢covered by a contract entered into
at the time of or prior to the individual's admission. The con-
tract shall specify:

5.3.3.1. Admission c¢riteria in conformance with definitions
and conditions given in this rule;

5.3.3.2. Services to be offered and a full disclosure of
fees for services, including the home's policy regarding refunds;

5.3.3.3. A statement of non-discrimination against resi-
dents on the basis of race, national origin, religion, age, or
sex; -

5.3.3.4. Information and referral services to be provided
by the home with respect to assisting the resident's utilization

of social, recreaticnal, and wvocational activities within the
community;

5.3.3.5. How the home will protect the resident's personal
property from loss and theft;

5.3.3.6. How the home will assist the resident in making
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appointments for appropriate medical, dental, nursing or mental
health services as needed by the resident and how the home will
arrange for transportation to and from these services;

5.3.3.7. The resident's and home's responsibility for the
procurement and payment for prescribed medications, and for the
storage, administration and disposition of medications:

5.3.3.8. The responsibility of the resident's physician for
required medical examinations and treatment orders; and

5.3.3.9. The home's pelicy regarding transfers and dis-
charges and the resident’'s and the home's transfer and discharge
notification responsibilities.

5.3.4. Each party tc¢ the contract shall have a copy of the
contract. - - - -

5.3.5. Residential board and care hcmes shall not coffer
life care contracts.

5.4. Records. ({Class III)

5.4.1. The following records and documents shall be avail-
able at the home to appropriate State and federal agencies upon
request:

5.4.1.1. Documentation c¢f wvisits by any professional con-
sultants employed by the home related to resident care;

5.4.1.2. A copy c¢f all current policies and procedures;

5.4.1.3. Documentation of c¢control and ownership of the
home; and _.

5.4.1.4. All other records required by State or federal
laws .and regulaticons, except those for which maintenance else-
where is permitted by the secretary.

5.4.2. The residential board and care home shall initiate
upon admission and maintain a resident care record for each resi-

dent of the home. The record shall contain the following basic
information:

5.4.2.1. Name;

5.4.2.2. BSocilal security number;
5.4.2.3. Birth date;

5.4.2.4. Sex;

5.4.2.5. Marital status; and
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5.4.2.6. Religious preference and affiliation, if any.

5.4.3. The resident's record shall contain names, addresses
and telephone numbers for the following relevant persons:

5.4.3.1. Physician;
5.4.3.2. Dentist;
5.4,3.3. Legal representative, if applicakle;

5.4,.3.4. Person, organization or agency responsible for
payments for an support of the resident, if applicable;

5.4.3.5. Next of kin or other interested relatives;

5.4,3.6. Persons to be notified in case of an emergency or
death;

5.4.3.7. Any case management agency or organization; and

5.4.3.8. Any day care or other programs in which the resi-
dent regularly participates.

5.4.4. The record shall contain the following information
relevant tc the persconal supervision and assistance to be provid-
ed to the resident by the home:

5.4.4.1. Initial physician assessment and social history;
and - : :

5.4.4.2. The dates of physician, dentist and other heaith
and behavicoral health care providers and other prefessional ap-
pointments and visits, including those for accidents and illness
requiring medical attention, coordinated by the home.

5.4.5. The residential board and care hocme shall maintain a
permanent resident register in chrenological order according to
date of admission. The register shall include date of admission,
name oif resident, date of last day of residency in the home, and
address to which discharged. : _

5.4.6. Resident care records shall be retained for at least
three (3) years past the death or discharge of a resident, or the
closure .ocf the residential board and care home, except that re-
cords shall neot be required to pre-date the effiective date of
this rule. At the time of closure, the home shall nctify the
secretary of the storage location ¢f the records. In the event
of thange of ownership of the home, resident care records shall
be transferred to the new owner.

§64-65-6. Resident Care Employees.
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6.1. Employee Qualifications. (Class II)
The administrator shall assure that all staff are:

6.1.1. -Assigned duties in accordance with their level of
education, preparation for their responsibilities, and experi-
ence; -

6.1.2. 0f good character;

6.1.3. Clean and well-groomed;

6.1.4. At least eighteen (18) years of age;

6.1.5. Able and willing to accept supervision and training;

6.1.6. Licensed in accordance with any applicable State
law; and o

6.1.7. ©Not known to him or her as indicated by reference
checks as an employee who has abused or neglected dependent per-
sons.

6.1.8. 8Screened for tuberculosis and other contagious dis-
eases 1f indicated by exposure, prevalence or currently accepted
medical practice in congregate living situations as indicated by
the director. :

6.2. Staffing Requirements. (Class II)

6.2.1. The residential board and care home shall provide
for qualified relief perscnnel to substitute for staff during
vacation, i1llness, or other absences from the home.

§.2.2. Qualified personnel shall be sufficient in number
and competence to provide a quality of service which will meet
the needs of the residents on a twenty-four (24} hour basis. The
number and kind of employees regquired shall be dependent upon the
physical plant, the number of residents served and the services
provided.

6.2.3. Each residential board and <¢are home shall maintain
and furnish to the secretary upon request information from per-
sonnel .records setting forth the number ({in full-time eqgquival-
ents) and types of employees on duty in the home at any given
time.

6.3. Employee Orientation. (Class III)

6.3.1. The residential board and care home shall implement
a written plan for orientation and in-service training.

6§.3.2. Orientation and training for emplcyees with resident
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care responsibilities shall include:
6.3.2.1. Personal grooming care;
6.3.2.2. Perscnal hygiene care;
6.3.2.3. Feeding assistance;

6.3.2.4. Providing assistance in other activities cf daily
living; -
6.3.2.5. The application of soft restraints;

6.3.2.6. Emergency care of residents;

6.3.2.7. Instruction in the policies and procedures of the
home;

6.3.2.8. Resident rights;

6.3.2.9. Complaint procedures o©f the home;
6.3.2.10. MNutrition;

6.3.2.11. The activities program;

§.3.2,12. Emergency plans for the home, including fire
safety and evacuation plans;

6.3.2.13. Protection of resident privacy and confidentiali-
ty; and

6.3.2.14. Information on: the State adult protective ser-
vices agency and the toll-free hot line number (1-800-352-6513);
the State licensure and certification agency (1-304-348-0050);
the State commission on aging (1-304-348-3317); and various other
concerned advocacy and protection crganizations.

6.3.3. Orientation and training may be mcdified for indi-
vidual employees i1f there is proof on file of the ccmpletion of a
nursing assistant training program. Completion of such a course
shall satisfy the requirement for training in the areas of per-
sonal grooming, hygiene, assistance in feeding and activities of
daily living. &all other topics required by Section 6.3.2 of this
rule shall be addressed In orientation to the home's policies and
procedures.

§64-65-7. Resident Rights.
7.1. General Rights. (Class ITI)

7.1.1. No resident shall be segregated, given separate
treatment, restricted in the enjoyment of any advantage or privi-
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lege enjoyed by others in the home, or provided with aid, care
services, or other benefits which are different or. are provided
in a different manner from those provided to others in the home
on the grounds of race, national origin, religion, age, or sex.

7.1.2. Residents shall be encouraged and assisted to exer-
cise their rights as residents and citizens.

7.1.3. Residents shall .be free from interference, c¢oercion,
discrimination or reprisal as a result of exercising any of their
rights.

7.1.4, Resident rights and responsibilities can only be ex-
ercised by the resident, except to the extent those rights have
been granted to a legal representative.

7.1.53. An administrator or employee of a residential boazrd
and care home or a person having a financial interest in the home
shall not accept appointment as a guardian or committee or as any
tvype of power of attorney for a resident, except in instances
when said resident is a spouse, child, sibling or parent of the
administrator, employee or person with a financial 4interest in
the home.

7.2. Rights to Communication and Personal Property. (Class
I1) -

7.2.1. A resident shall be permitted to express grievances
to the home and to communicate to employees and outside represen-
tatives of the resident's choice the need for changes in the
residential board and care home.

7.2.2. Residents shall be allowed te visit with and commu~
nicate privately with individuals of their choice.

7.2.3. Residents shall be allowed unimpeded, private and
uncensored communications with others by mail and by telephone.
If the residential board and care home regularly opens mail for
or reads mail to a resident or both, there shall be a written
signed consent on file in the resident's record.

7.2.4, The residential board and care home shall make tele-
phones reasonably accessible and shall ensure that correspondence
can be conveniently received and mailed. Reasonable times and
blaces for telephone use may be established and, 1f established,
shall be in writing.

7.2.5. Residents shall be given the oppertunity to meet -

with and participate in the activities of social, religious and
community groups at their discretion.

7.2.6. Resldents shall be permitted to retain and use per-
sonal clothing and possessicns subject to limitations of space,
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sanitation, safety and the potential for infringing upcn the
rights of other residents. The home may specify in the admission
contract conditions limiting the liability accepted by the home
for clothing and possessions.

7.2.7. The residential board and care home shall maintain
on file a current inventory of all possessions of the resident in
use in the home which shall be signed by the resident and by a
representative of the home. The resident shall be given a copy
cf the inventory.

7.3. Rights with Regard to Treatment. ({Class II)

7.3.1. Residents shall be given copportunity to participate
in the planning of their care and supervision.

7.3.2. Residents shall be permitted to select their own
personal physician.

7.3.3. A resident shall be permitted to refuse any medical
treatment. A resident may be informed, however, that failure to
follow his or her treatment plan may result in behavior or a
medical condition which reguires services which are not available
in a residential board and care hcme (See Section 5.3.3.9 of this
rule).

7.3.4. Residents shall not be required to perform services
for the home, nor be required to participate in any social, rec-
reational or religious activity.

7.4. Rights With Regard to Abuse and Restraint. (Class I}

Each resident shall be free from physical or mental abuse,
neglect, c¢orporal punishment, involuntary seclusiocon, and any
other physical or chemical restraints imposed for purpcses of
discipline or convenience and not reguired to treat the resi-
dent's medical sympioms. Physical restraints shall not be used
except in an emergency for the safety of the resident and others
in the home wuntil professlonal help arrives on the premises.
Restraints utilized during emergencies shall be limited to cleoth
vest or soft belt restraints only and their use shall not exceed
four (4) hours.

7.5. Confidentiality, Privacy and Record Access. (Class
IIX)

7.5.1. Residents shall be assured cconfidential treatment of
their personal care records and condition, which shall not be
discussed without the residents' consent with or in fthe hearing
range of persons not treating or caring for the residents.

7.5.2. A resident may refuse the release of his or her per-
sonal care records to any individual outside the facility, except
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as required by law or third-party payment contracts.

7.5.3. Residents shall be permitted to inspect their own
records during ordinary business hours or at other reasonable
times subject to any relevant State or federal laws.

7.5.4. Residents shall be treated in a manner which assures
privacy in their treatment and daily living.

7.6. Financial Rights. (Class III)

7.6.1. A resident may manage his or her personal financial
affairs, except when the resident has been adjudicated incompe-
tent or has a legal representative.

7.6.2. A resident shall be liable only for charges which
have been included in the admission contract between the resident
and the facility, including any written modification of the con-
tract, except for charges for emergency services which could not
have been reasonably anticipated when the contract was signed or
amended.

7.6.3. A residential board and care home may manage a resi-
dent's personal funds only on the written prior authorization of
the resident or his or her legal representative.

7.6.4. Upon a home's acceptance of written authorization of
a resident to handle his or her personal funds, the home shall
manage and account for the personal funds under a system estab-
lished and maintained in accordance with the following:

7.6.4.1. The home shall deposit any amount of a resident's
personal funds in excess of two hundred dollars ($200) in an
interest bearing account that is separate from any of the home's
operating accounts. All interest earned by the resident's funds
shall be credited to the resident. All personal funds of resi-
dents shall be kept separate from the home's operating funds;

7.6.4.2. The home shall assure a full and complete separate
annual accounting of each resident's personal funds, maintain a
written record of all financial transactions involving the per-
sonal funds of a resident, and afford the resident (or a legal
representative of the resident) reasonable access to the record;
and

7.6.4.3. Upon the death of a resident with such an account,
the facility shall convey promptly the resident's personal funds
and a final accounting of the funds to the individual administer-
ing the resident's estate.

7.6.5. Resident financial records shall be retained at

least three (3) years past the death or discharge of a resident,
or the closure of the facility, except that records shall not be
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reqgquired to pre-date the effective date of this rule. At the
time of closure, the home shall notify the secretary of the stor-
age location of the records. 1In the event of change of ownership
of the home, resident financial records shall be transferred to
the new owner.

7.6.6. The residential board and care home shall make
locked storage for small valuables available to residents.

7.7. Access. (Class II)

7.7.1. A residential board and care home shall be open for
general visitation for at least ten (10) hours per day, seven (7)
days per week. '

7.7.2. The residential board and care home sghall permit
lawful atcess to the home by representatives of various State and
other advocacy and protection organizations in the execution of
their responsibilities under applicable State and federal laws
and regulations.

7.7.3. A residential bcard and care hcme shall permit rea-
sonable access to a resident by any entity or individual that
provides health, social, legal, or other services to the resi-
dent, subject to the resident's right to deny or withdraw consent
at any time.

7.8. Noitice of Rights and Responsibilities. (Class III)
7.8.1. Each residential board and care home shall:

7.8.1.1. Inform each resident, orally and in writing at the
time of admission to.the facility, of the resident's legal rights
during the stay at the facility; and

7.8.1.2. Make available to each resident, upon reasonable
reguest, a written statement of these rights.

7.8.2. The written description of 1legal rights shall in-
clude a statement that a resident may file a complaint with the
State licensure and certification agency, the State commission on
aging, the State adult protective services agency and other con-
cerned advocacy and protection organizations regarding resident
abuse and neglect, misappropriation of resident property by the
facility, or non-compliance with this rule,. The written state-
ment shall include addresses and telephone numbers (toll-free, 1f
available) for these agencies _and organizations.

7.8.3. A copy ¢f the list of resident rights shall be con-
spicuously posted in the home at all times.

7.8.4. The residential board and care home shall make
available in the same manner as the list of legal rights a writ-
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ten statement setting forth the rules of conduct and the resident
responsibilities for the home as required by Section 5.1.4 of
this rule. These shall be conspicucusly posted in the home at
all times.

§64-65-8. General Health and Safety.
8.1. Operational Standards. (Class II)

8.1.1. The residential board and care home shall have a
written disaster plan.

8.1.2. Brief instructions and guidelines regarding emergen-
cy procedures shall be available at strategic locations and evac-
uation routes shall be posted as appropriate.

8.1.3. The residential board and care home shall have a
standing arrangement for emergency transport and care of resi-
dents in a medical emergency.

8.1.4. The residentiazl board and care home shall be in com-
pPliance with any applicable State and local laws and regulations,

8.1.5. The routine of the residential board and care home
shall be such that emergency aid for commonly oc¢curring household
injuries is readily available at all times. '

8.2, Personal Care, Health Care and Medication. (Class II)

8.,2.1. The routine of the home shall ke such that residents
may spend the majority of their waking hours outside their bed-
rooms.

8.2.2. Residents shall be generally up and about during
normal waking hours. Individual preference of residents for time
of retiring and rising shall be permitted, except as indicated by
the resident's physician, and subject to limitations to prevent
disturbing other residents.

8.2.3. All residents shall be encouraged and assisted in
developing @nd maintaining independence and self-determination.

8.2.4. Each resident shall have a written, signed and dated
health assessment by a licensed physician or other licensed
health care professional authorized to perform such assessments
by applicable sState laws and rules not more than forty-five (45)
days prior to the resident's admission, or no more than five (5)
working days following admission, and at least annually thereaf-
Ler. The admission and annual health assessment shall inc¢lude
screening for tuberculosis and other contagious diseases i1f indi-
cated by exposure, prevalence or risk according to current medi-
cal practice in congregate living situations as indicated by the
director. - :
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8.2.5. The written assessment regquired by Section 8.2.4 of
this rule shall include documented certification by a physician
or psychelogist that the resident is capable ¢f self-preservation
by wvirtue of his or her ability to follow directions and, with
prompting if necessary, to take appropriate acticn for self-pres--
ervation under emergency conditions, except as provided in this
section. The certification shall be updated as indicated by
changes in the resident's physical or mental condition. This
certification is not required of an individual who is a resident
at the time of the initial licensure survey, which resident is
not capable cf self-preservation but who has been informed that
the home dces not meet fire safety standards for non-self-pre-
serving residents and has accepted in writing that risk.

8.2.6. When a resident is in need of specialized profes-
sicnal physical or mental health care, he or she shall be assist-
ed as needed by the residential board and care home in making
arrangements with the appropriate agency or professicnal care-
giver for the care needed.

8.2.7. The residential board and care home shall take all
necessary precautions to ensure an accident-free environment -for
the residents.

8.2.8. Reasonable precauvtions shall be taken to protect
residents and employees from communicable. diseases. When in
doubt of the seriousness of the disease or condition, a physician
shall be consulted.

8.2.9. A standard American Red Cross first-ald kit, or the
equivalent, shall be readily avaliable at all times in the home.

8.2.10. The residential board and care home shall make
provision for the administraticn or self-administration of medi-
cines and drugs according to physician orders in compliance with
applicable State laws.

8.2.11. No prescription drugs shall be kept in the home un-
less they have been legally labeled and dispensed by a licensed
pharmacist, and all medications and drugs shall be kept in their
original labeled containers.

8.2.12. All medications shall be stored in such a way as to
be inaccessible to those residents for whom they are not pre-
scribed. : .- L

8.2.13. VWhen a resident is in need of daily injections such
as insulin, the staff giving the injections shall be trained by a
medical professional. This training shall be documented.

8.3. Accident and Illness Procedure. (Class I)

8.3.1. When a resident suffers a serious accident or ill-
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ness, professional medical attention shall be secured immediate-
ly.

8.3.2. There shall be documentation of monitoring of the
resident’'s condition for a period of twenty-four (24) hours fol-
lowing the accident or the onset of the illness or as specified
by the professicnal care provider.

§64-65-9. Resident Services and Recreational Activities.
9.1. Resident Services. (Class III)

9.1.1. Services shall include assistance to the resident
and the resident's family in the adjustment to the residential
becard and care home setting and iIn the adjustment to transfer
when other levels of care become necessary.

9,1.2. Services shall include assistance to the resident in
identifying and maintaining liaison with community services and
activities.

9.2. Recreaticnal Activities. (Class II)

9.2.1. Residents shall be encouraged but not required to
participate in activities which may be scheduled.

8.2.2. A resident's participaticn in an activity shall not
be restricted by the home except upon a physician's order. The
physician's crder shall specify type of activity and duration of
restriction. ’

9.3. Pets and Other Animals. (Class II)

9.3.1. Pets are permitted, provided that all residents are
advised prior to admission that pets are kept on the premises.
If pets are added after the admission of residents, all residents
shall agree to having pets.

9.3.2. Wild, dangerous or obviously i1ll animals are prohib-
ited. : :

9,3.3. Animals and their gquarters shell be kept in a c¢clean
condition at all times. :

9.3.4. Dogs and cats kept in the home or on the grounds of
the home shall be properly vaccinated (for degs this includes
rabies, leptespirosis, distemper, and parvo and for cats this
includes rabies). Documentation of the vaccination and preven-
tion measures shall be available on the premises.

89.3.5. Pets are not permitted in a resident's bedroom with-

out the resident's consent and are not permitted in food prepara-
tion areas.
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9.3.6. Dogs shall be licensed in accordance with State and
local laws. The license or cther proof shall be available for
review on the premise of the home.

§64-65-10. TFood Service.
10.1. General. (Class II}

10.1.1. When therapeutic diet services are provided by the
home, a physician's order for each diet and the meal pattern,
including types and amounts cf food to be served, shall be on
file. Therapeutic diets shall be prepared and served as ordered
by the physician.

10.1.2. ¥cods shall be prepared and seasoned by methods
that conserve nutritional value, flavor and appearance, and shall
be attractively served at safe and palatable temperatures in a
form to meet the needs of individual residents.

10.1.3. Not more than fourteen (14) hours shall elapse be-
tween the evening meal and breakfast the next morning, which
shall not be.served before 7:00 a.m.

10.1.4., Every resident shall be encouraged to eat in desig-
nated dining areas. The home shall not routinely designate pri-
vate living areas and hallway as dining areas.

10.1.5. 7 A supply of appropriate and customary tableware in
good condition shall be available for each resident.

10.2. Nutrition. (Class I)

10.2.1. The residential board and care home shall ensure
that each resident is offered at least three (3) meals daily
which shall be freshly prepared each day.

10.2.2. A continental breakfast, consisting of at least
cereal, milk, juice, toast and beverage, shall be readily avail-
able for residents who chccse to sleep beyend the regular break-
fast meal time. The total nutrients of meals and snacks provided
to residents participating in a continental breakfast shall meet
the requirements of Sections 10.2.8 of this rule and three (3)
meals shall be available as required by Section 10.2.1 of this
rule,

106.2.3. Meals shall provide nutrients and calories for each
resident based upon substantial compliance with current zrecom-
mended dietary allowances of the TFood and Nutrition Board of
National Academy of Sciences, National Research Council, or as
specified in this rule, except as cordered by a physician,.

1¢.2.4. Each reslident shall be provided with the amount of
food and fluid on a daily basis necessary to maintain his or her
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appropriate minimum average weight.

10.2.5. Each meal. shall provide one-third (1/3) of the
daily nutritional recguirements of residents.

10.2.6. Breakfast shall consist of at least one (1) item
from each of the following categories:

10.2.6.1. Fruit or juice;

10.2.6.2. Cereal, whole grain or enriched bread product;
and -

10.2.6.3. Grade A vitamin D milk:

10.2.7. Noon and evening meals shall consist of at ieast
one (1) item from each of the following categories:

10.2.7.1. Protein sources, such as meat, poultry, £fish,
eggs, cooked dried legumes, cheese or peanut butter;

10.2.7.2. Vegetable or fruit;
10.2.7.3. Whole grain or enriched grain food products; and
10.2.7.4. Grade A vitamin D milk.

16.2.8. Minimum guantities and types of food necessary to
meet minimum daily requirements Zfor nutrients and £fluid are as
follows: -

10.2.8.1. Meat group: two (2) two-ounce servings of lean
meat, £fish, poultry, eggs, or cheese. Cooked dried beans, or
other legumes such as peanut butter may be substituted. Eggs
shall be served at least two (2) times a week;

10.2,8.2. Dairy: two (2} or more eight-ounce cups ¢f milk
or its equivalent such as equivalent amounts of cheese, cottage
cheese, or yogurt each day.

10.2.8.3. Vegetables: two (2) or more servings each day.
Orange or dark green colored vegetables or other good sources of
vitamin A shall be served at least four (4) times per week;

10.2.8.4. Fruit: two (2) or more servings each day, at
least one (1) of which shall be a citrus fruit or other good
source of vitamin C;

10.2.8.5. Whole grain or enriched bread and cereal prod-
ucts: one (1)} or more servings each meal with at least four (4)
servings each day;

10.2.,8.6. Fiber: at Lleast one (1) fiber-rich food (fruit,

8/14/92 Page 27




64 CBR 65
vaegetable, legume or whecle grain product) at each meal;

10.2.8.7. Water and other fluids: at least six (6) eight-
ounce cups of fluid shall be offered to residents on a daily
kasis; and

16.2.8.8. Other: other foods to round out meals and snacks
to provide additional calories.

10.3. Food Service Sanitation. (Class II)

10.3.1. A residential board and care home may utilize a
family-type kitchen.

10.3.2. The kitchen shall provide sufficient space to carry
cut proper food preparation and dishwashing cperaticns.

10.3.3. Food shall ke protected from contamination during
storage, preparation and service.

10.3.4. Food contact utensils and edquipment shall be of
approved material and easily cleanable construction and shall be
kept in gcod repair.

10.3.5. Refrigeration equipment shall be provided to assure
the maintenance of potentially hazardocus food at or below forty-
five degrees Fahrenheit (45° F).

10.3.6. Dishwashing facilities and methods shall be em-
ployved to effectively remove food soil and scaps or detergents
from dishes, utensils and equipment used in focd storage, prepa-
ration and service, .

10.3.7. 1If a dishwasher is not used, dishes, eguipment and
utensils shall first be washed, next rinsed, and then sanitized
ag described below:

10.3.8. The food contact surfaces of all dishes, eguipment
and utensils not washed in a dishwasher shall be sanitized by one
(1ly of the following methods:

10.3.8.1. Immersion for at least one-half (1/2) minute in
¢lean, hot water of a temperature of at least one hundred seventy
degrees Fahrenheit (170° F);

10.3.8.2. Immersion for at least one (1) minute in a clean
solution containing at least fifty (50) parts per millicn of
available chleorine as a hypochlorite (household bleach or the
equivalent) and having a temperature of at least seventy-five
degrees Fahrenheit (75° F);

10.3.8.3. Any other method that will provide the egquivalent
bactericidal effect.
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10.3.9. Cleaned dishes, utensils and eguipment shall be
stored in a clean dry area prdtected from contamination,

10.3.10. Foods shall be frem approved sources. The use of
home-canned foods is prchibited. - : _

10.3.11, Dishes for ¢lients affected with communicable dis-
eases shall be cleaned and stored separately.

10.4. Reports, Menus, and Diet Manual. {Class TIITI)

10.4.1. Current inspection reports shall be on file in the
residential board and care home.

10.4.2. The residential bcard and care hcme shall prepare
written menus in compliance with the requirements of Section

10.2 of this rule.

10.4.3. The current week's menu shall be available for
review upon reguest.

10.4.4. Menu content shall be varied.

10.4.5. All menus, menu changes, and grocery receipts shall
be kept on file for at least thirty (30) days.

10.4.6. Modified diets, as recommended by the physician,
shall be prepared according to written instructions obtained from
the resident's physician or hospital dietitian.

§64-65-11. Physical Regquirements for the Residential Board and
Care Home.

11.1. Life Safety and Construction. (Class I)

11.1.1. The secretary may waive certain construction re-
guirements for existing residential board and care homes: Pro-
vided, That the waiver shall not comprcomise the health, safety or
well-being of the residents.

11.1.2. The residential board and care home is required to
comply with the State building code,

11.1.3. The residential board and care home shall provide
evidence of compliance with applicable rules of the State fire
commission.

11.1.4. Trailers (mobile homes) shall not be licensed as
residential board and care homes.

11.2. General Requirements. (Class I)

11.2.1. The residential board and care home 1s required to
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have a water supply which:

11.2.1.1. 1Is from a public water supply which complies with
applicable State and federal rules and regulations; or

11.2.1.2. Meets applicable State standards regarding water
guality and the centamination of water for water from any source
other than a public utility.

11.2.2. Sewage disposal 1is required to be in accordance
with applicable State rules.

11.2.3. The residential bocard and care home shall have
electric power. : :

11.3. " Environmental Requirements. (Class II)

11.3.1. The exterior of the residential board and care
home, including the vards and grounds and any structures, build-
ings and outside equipment, and the intericr of the home, includ-
ing its furnishings and eguipment, shall be maintained in good
repair and in a clean, safe, and sanitary condition,.

11.3.2. The residential bheoard and care home shall be kept
substantially free of insects, rodents and vermin.

11.3.3,., Pesticides shall be applied in a manner to prevent
contamination of food and hazards to residents.

11.3.4. All garbage and refuse shall be stored in durable,
leak-proof, non-abscrbent, insect- and rodent-proof containers.
The containers shall be kept clean and free of accumulations of
residue. Dumpsters in good repair are acceptable.

11.3.5., BSolid waste, including garbage and refuse, shall be
removed from the building daily and the premises weekly, or more
often if necessary.

11.3.6. When approved municipal or private solid waste dis-
posal service is not available, the home shall _dispose of solid
waste in accordance with the applicable provisions of State law
and regulations. '

11.3.7. The residential board and care home shall have suf-
ficient supplies and eguipment to permit frequent cleaning of
floors, walls, woodwork, windows, and screens, and to facllitate
all building and greound maintenance.

11.3.8.7 Locked storage facilities shall be provided for all
toxic materials separate from any food and drug storage.

11.3.9. Walls, ceilings and floors shall be in goed repair.
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11.4. Interior Comfort and Safety. (Class II)

11.4.1. The home shall have hot and cold running water ade-
quate to meet the needs of the residents and employees.

11.4.2. Hot water temperature shall not ke higher than one
hundred and ten degrees Fahrenheit (110° F) at plumbing fixtures
used by residents. ]

11.4.3. Kitchen facilities shall be designed and located to
permit efficient food préparation, serving, utensil cleaning, and
refuse disposal. o B

11.4.4. Hand washing lavatories shall be provided in the
food preparation area for employees,

11.4.5. In addition to the kitchen, there shall be at least
fifteen (15) square feet per resident of common living area for
social, leisure and recreation activities other than bedrooms,
kbathrooms, hallways and closets. Common areas shall not be used
in ways which infringe on the rights of access ©f others, and
shall not be used as sleeping areas.

11.4.6. Temperature shall be maintained at a level comfort-
able to the residents.

11.4.6.1. The home shall have a central heating system or
incremental units capable of maintaining a temperature in rooms
used by residents of at least seventy-two degrees Fahrenheit (72°
F) during cold weather. Individual room units known as "through
the wall heating/cooling units" which are approved by U.L. Inc.
may be acceptable. Heat shall be supplied to all rcoms used by
residents.

11.4.6.2. Cooling devices or systems shall be provided for
the use of residents when inside temperatures exceed eighty de-
grees Fahrenheit (80° F). Acceptable cooling devices include,
but are not limited to: air conditioners, heat pumps and elec-
tric fans. Portable and mounted electric fans shall be screened,
constructed and placed in a manner which maximizes resident safe-—
ty and minimizes drafts.

11.4.7. Doors and windows used for wventilation shall be
screened. Screen doors and windows shall not swing inward.

11.4.8. All ceilings in habitable areas, including, but not
limited to, bedrooms, dining reooms, living rooms, recreation
rooms and dens, shall be at least seven feet ten inches (7'10")
in height. : : -

11.5. Bedrooms. (Class II)

11.5.1. Bedrooms shall provide no 1less than eighty (80)
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square feet of space for single occupancy rooms and no less than
sixty (60) square feet for each resident of a multiple occupancy
room. This shall not include closet or kathroom space.

11.5.2. ©No bedroom shall be occupied by more than three {3)
residents. Residents shall not share bedrooms with the adminis-
trater, staff or persons residing in the home who are not resi-
dents as defined in Section 3.11 of this rule.

11.5.3. In single cccupancy bedrooms, there shall be at
least eight (8) sguare feet of window area, and in multiple occu-
pancy bedrooms, there shall be at lease six (6) square feet of
window per bed. : :

11.5.4. Each bedrcom shall have at least one (1) light con-
trolled by a switch at the door to the room.

11.5.5. Basements shall not be used as bedrooms for resi-
dents.

11.5.6. Beds shall be placed only in areas commenly used as
a bedroom.

11.5.7. Each resident shall be provided with a bed that is
at least thirty-six inches (36") in width.

11.5.8. Each bed shall be provided with a substantial,
clean and comfortable mattress which fits the bed. Each bed
shall have a clean, comfortable pillow of at least average size,
with a pillow case. There shall be a protective cover and a top
and beottom sheet on the mattress.

11.5.9. Bed coverings shall be available to keep residents
comfortable,. This shall include at a minimum a guili, comforter
or blanket.

11.5.10. (Clean and freshly laundered bhed linens shall be
provided fcor each resident at least once each week and more of-
ten, if needed.

11.5.11. Windows shall have curtains, shades or blinds
which may be opened and closed.

11.5.12. Each resident of each bedroom shall be provided
with:

11.5.12.1. A bedside table, chest or its eguivalent acces-
sible to the bed, with drawers for the storage of personal items;

11.5.12.2. A bed lamp or bedside light suitable for reading
and accessible to the bed; and

11.5.12.3. A comfortable chair of sturdy constructlon suit-
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able for resident use.

11.5.13. A mirror suitable for full-length viewing shall be
provided in bedrooms or other sultable area.

11.6. Toilet and Bathing Facilities. (Class II)

11.6.1. ZEach resident shall have access to a toilet-wash-
reom without entering another bedroom. No more than six (6) res-
idents shall share a single toilet-washroom. Tollet-washrooms
used by residents may be shared by the administrator, staff and
persons residing in the home who do not meet the definition of
resident found in Section 3.11 of this rule: Provided however,
That residents shall not be required to share a toilet-washroom
with more than a total of six (6) individuals.

11.6.2, There shall be at least one (1) bathing facility
for each elght (8) residents and at least one (1) per floor on
which resident rooms are located. BRathing facilities used by
residents may be shared by the administrator, staff and persons
residing in the home whoe do not meet the definition of resident
found in Secticon 3.11 of this rule: Provided however, That resi-
dents shall not be required to share bathing facilities with more
than eight (8) individuals.

11.6.3. Bathing facilities shall have at least one (1)
shower or bathtub with non-slip surfaces or mats and grab-bars
for each shower or tub provided.

11.6.4, Each toilet-washroom shall have:

11.6.4.1. At least one (1) handwashing sink;

l1i.6.4.2, At least cone (1) toilet; and

11.6.4.3. Grab-bars for each tolilet.

11.6.5. Bath and toilet facility doors shall swing outward
one hundred eighty degrees (180°) or until flush with a permanent
wall, Locks on these facility doors and the doors to rooms hous-
ing these facilities shall be easily opened or removed from the
outside in the event c¢f an emergency.

11.6.6. Toilet-washrooms shall be supplied with soap, toi-
let tissue, and towels or a blow dryer for hands. The shared use
of towels is prohibited.

11.6.7. Clean towels and wash cloths shall be provided to
the resident at least twice weekly, and more often if needed.

11.6.8, Bathtubs, shower stalls and handwashing facilities
shall not be used fcor storage or for laundering sciled linens.
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11.7. Laundry. ({Class II)

11.7.1. Residential becard and care homes which do their own
lJaundry shall have a separate area or room designed for use as a
laundry, including space for sorting soiled and clean linen and
clothing. No laundry shall be done in a food preparation or
dishwashing area.

11.7.2. Washing machines shall be installed so that no
back-siphonage possibility exists.

11.7.3. Electric or gas clothes dryers shall be vented to
the outside.

11.7.4. The residential boaerd and care home shall provide
laundry facilities or services for residents' personal laundry.
Laundry services may be provided by an outside laundry service,

11.7.5. Table and kitchen linens shall be laundered sepa-
rately from cother washable goods.

11.7.6. "Soiled and clean laundry shall not be stored to-
gether at any time.

§64-65-12. Penalties.

12,1. Penalties for wviclations of this rule and of W. Va.
Code §816-5C-1 et seg. and 16-5H~1 et seg. shall be administered
as specified in W. Va. Code §§16-5C-1 et seg., l6-5H-1 et seq.,
and this rule.

12,2. 1In addition to all other acticns and penalties speci-
fied in law or this rule, the secretary shall have the authority
to ban new admissions by order until further notice by the secre-
tary or reduce the bed capacity of the home c¢r both, when on the
basis of inspecticn he or she makes the following findings:

12.2.1. That the licensee has not provided adeguate care as
indicated by an ¥ rating in one (1) or more of Sections five
(§64~65-5) through eleven (864-65-11) cf this rule; and

12.2.2. That an admission ban or reduction in bed capacity
or both would place the home in a position to render adequate
care. : : :

12.2.3. The secretary shall notify a licensee of an admis-
sions ban or reduction in bed capacity cor both, stating the terms
of the order, the reasocons thereof and the date set for compli-
ance. .

12.3. In addition to all other actions and penalties speci-
fied by law and this rule, the secretary shall have the authority
to revoke a license which has been obtained through the use of
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fraud or subterfuge.
§64-65-13. Administrative Due Process.

Administrative due process and remedies for actions taken
under this rule and W. Va. Code §§16-53C-1 et seq. and 16-5H-1 et
seg. shall be as provided in this rule, in said articles of the
West Virginia Code, and in Rules of Procedure for Contested Case
Hearings and Declaratory Rulings, 64 CSR 1.
§64-65-14. BSeverability.

The provisions of this rule are severable. If any portion
of this rule is held invalid, the remaining provisicns remain in

effect. :
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TABLE 64-65A. SCORES FOR A, B, C AND F RATINGS IN EACH CATEGORY.
POINT 1 RATING
Sec. CATEGORY VALUE | RATING | RATING 3
No. SCORE SCORE F c B A
5 Administration of the
Residential Board and =20 21-27 23-28 2534
Care Home
6 Resident Care Employees =12 12-16 17-21 22-26
7 Resident Rights =40 41-48 49-59 B0=-70
8 General Health
and safety =14 1s-18 1g9-22 23-28
g Resident Services and
Recreational Activities =12 13-186 17-21 22-26
10 Food Service =19 20-23 24-29 30-386
11 Physical Reguirements
for the Residential =37 3g-44 45-54 55—-65
Board and Care Home
Average
Total Rating Score _ Rating Score Rating
Average Rating Score 3.6 - 4.0 2
2.6 - 3.589 B
Final Rating 2.0 - 2,59 cC
1.9% or less or zero
in any category F
1. Rating score values are:
A =4
B=23
cC =2
F=0
2. .< = Leds than or egqual to.
>
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Discussion of Public Comments Received
Concerning the Proposed Rule,
Residential Board and Care Homes, 64 CSR 65

This proposed new legislative rule establishes general stan-
dards and procedures for regqulating residential board and care
homes which are places which provide accommodations and personal
assistance to three to eight adults who are dependent upon the
services of others by reason of physical or mental impairment but
who are capable o©f self-preservation 1in emergency situations
involving imminent danger and do not require nursing care. The
proposed rule provides for the health, safety and welfare of
residents of such residential board and care homes. The rule was
developed by the Department in conjunction with a Department-
created task force organized to study the need for the revision
cf State laws concerning residential board and care and other
forms of long-term care.

Two public hearings were held, one on December 30, 1991, in
Charleston and one on January 24, 1992, in Morgantown. Sixteen
people attended the first hearing, and nineteen, the second.
Nine written (attached) comments were received, The following
discussion summarizes ali comments received. Numbering changes,
necessitated by revisions or as technical corrections, are not
specifically identified; section numbers used in this discussion
are the new numbers unless indicated otherwise.

1. Comment: A major concern of commenters was the potential
financial impact of _the proposed rule on providers and directly
and indirectly on residents. Most of the comments were very
general. Approximately two hundred and forty persons from the
Morgantown-Clarksburg area signed copies of a petition or letters
with similar stetements. The petition stated that:

"Bill 16-~5C-5 and 16-5H-2 coming before the legislation
[sic] this session for Residential Board and Care
Heomes, is going to have impact on YOU or someone in
your family. If this Bill passes as written it is
going to cause another economic disaster for this state
and take your freedom cf chcice away from you concern-
ing where you can live when the time comes that vyou
need to leave your own home. We're asking our Legisla-~
tors to stop and think about this 'Bill' and give us
the time to see if there isn't some alternative to this
Bill."

Commenters stated that the proposed rule is restrictive;
that many small residential board and care homes will be forced
to close because of inability to comply with the standards. Some
commenters cited the Department's fiscal note estimate that per-
haps as many as seventy-flve percent of the estimated 666 exist-
ing homes would not be able or willing to comply with the rule.
Some c¢ommenters expressed concerns that the closure of homes




forced by the rule would force many priwvate pay consumers Into
more expensive institutional environments, perhaps as Medicaid
recipients, and that the rule would decrease available alterna-
tives. Some expressed oplnions that smaller personal care homes
prcvide better care and are more cost effective than larger in-
stitutions or nursing homes.

A few commenters specifically mentioned the $450 initial
inspection fee as unreascnable. They stated that with state-
supported residents, there would be nc possibility of passing the
inspection fee to residents, or that their residents were persons
with very low incomes who would be unable to afford increased
charges. One commenter also noted that the provision that there
would be no inspection if money was not appropriated by the Leg-
islature would be unfair to those who had spent money to comply.

Some commenters expressed concerns about the expected cost
of the fire safety requirements, specifically the sprinkler sys-
tem required by the rule. One person stated that she had spent
$40,000 in order to be in compliance with the fire code and found
that her insurance was five times higher than before, even with a
sprinkler. It was also suggested that low interest locans should
he avallable to providers to pay for sprinkler systems and other
modifications because the costs are too expensive for some home

owners.

Response: Since most of the comments expressing fears about
costs of this new rule were very general, 1t is difficult, for
the most part, to identify exactly which elements of the rule are
causing the most concern. Specifics which were identified, in-—-
spection fees and fire safety, are discussed separately below.
Since licensure is new for the providers of this type of service,
understandably, they are uneasy about the effect of the bureau-
cracy on their livelihood and on the residents of these homes.
Both the estimates of 500 existing homes and that 75% cf these
existing hemes will not be able or willing to comply with the
requirements of the home are just that -— estimates. The 75%
estimate, which leans heavily on the assumption that many hocmes
will have difficulty meeting the physical requirements related to
fire safety, may be too high.

The Department believes that the most costly provision in
the rule is the requirement for a National Fire (Code Standard
thirteen-d sprinkler system. This regquirement 1s set by State
law, Generally speaking, standards related to fire safety, be
they procedural, or sprinklers, or other physical requirements,
are under the control of the State Fire Marshal, not the Depart-
ment. The State Fire Commission is permitted by the law tc es-
tablish alternative standards and not require a sprinkler in
residential board and care homes of less than four beds, if all
residents are capable of self-preservation. Although the State
Fire Commission has not established an alternative standard, the
Department does not believe that it is practical to enforce the
sprinkler system in homes with less than four beds. The gState
Fire Marshal does not inspect homes with less than four resi-
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dents.

The Department believes that there is some confusion about
the type and cost of system required. In some instances specific
estimates which have been used are apparently for a more expen-
sive system than the one actually required. It has been estimat-
ed by the State Fire Marshal's Office that the cost of the type
of system reguired might range from $3,000 to $4,000. The De-
partment has nc¢ mechanism for regulating the amount of interest
on locans.

The purpose of the proposed rule is to encourage gquality
care, not to close homes. There are, however, homes which are
providing care for residents who do not meet the statutory crite-
rion for care in a residentidl beoard and care home, i.e., capa-
bility of Tremoving cone's self from situations involving imminent
danger, such as fire, The Legislature and the State Fire Commis-
sion have set State policy which Jjudges this type of situation to
be undesirable. There are also scome homes which are providing
good care for thelr residents, but which may not be able to meet

the physical standards set by statute and rules. This may be an
unavoidable outcome of instituting the licensure program.

On the positive side, individuals residing in licensed resi-
dential beoard and care homes who are eligikle for social security
insurance will be able to obtain focd stamps. The availability
of food stamps will provide additional resources in this type of
setting. The availability of this level of licensure will pro-
vide alternate "approved" placements for clients affected by the
down-sizing of state institutions. It is altogether possible
that the long-range outcome of the program will be to increase
the number of homes available through increased respectability
and therefore funding sources for the support of such programs.
Finally, this rule will provide a much needed tool for the De-
partment to use in closing residential board and care homes which
are truly severely substandard and will be an asset in promoting
better guality care at all levels. '

With respect to the cost of inspections, W. Va. Code §16-5C-
6(e) states that direct costs for initial licenses shall be borne
by prowviders (as well as inspections for changes in bed capacity,
which would be more likely for nursing or perscnal care homes).
The Despartment has conservatively estimated this cost at $450C for
initial surveys. There is also a $50 license application fee set
by law which has already been paid by some providers. A small
fee of $2 per bed for renewal licenses would generate a minimal
amount of revenue for the State, for example, $2,000 annually for
200 homes with an average of five residents per home. The De-
partment has also established a few fees in another rule, Fees
for Services, 64 CSR 51, promulgated in 1991. These are: %5150
for site inspections for new construction or major renovations;
$150 for review of plans by an architect; and $150 for inspection
of new projects prior to opening. Since only rarely is a new
building constructed for use as a residential board and care
home, it is not expected that these fees will be applicable to
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many homes or that they will generate any more than a negligible
amount of revenue for the State. The Department notes that with-
out revenue generated by tThe licensure program or appropriated by
the Legislature out of the general revenue fund that it will not
be able to carry out inspection subseguent to.the initial visit
except on a complaint basis. The Department has revised the
fiscal note filed in November 1981 somewhat, and believes it to
be a more accurate estimate of the cost of implementing the rule.

2. Comment: One commenter suggested that if people are abusing
laws governing residential board and care homes, laws should be
redefined to require persons directing the homes to live in the
residence with the clients.

Response: There are numerous well-run residential board and
care homes which are not occupied by the owner. The Department
doas not believe that requiring owners to live with the residents
would deter them from abusing the laws or rules governing resi-
dential board and care homes.

3. Comment: One commenter suggested that implementation of the
rule should be phased in, which would allow for education and
cocperation between the public and private sector. It was also
suggested that it would help if the Department could suggest a
packet of paperwork (forms) to assist with record keeping.

Response: The Department anticipates working with provider
groups which have been or are currently being organized. Initial
surveys will focus on educating operators. The Department also
prlans to conduct a series vf regional training sessicns to assist
providers tc implement the regquirements and to provide guidelines
for forms to be used by residential board and care home owners
and operators. The Department believes these efforts will pro-
mote education of providers and cooperation between the public
and private sector.

4. Comment: One ccmmenter suggested that positive examples of
homes should be showgcased, perhaps through a Governor's "Award of
Excellence" each year.

Response: Such awards may be appropriate, but the Depart-
ment does not believe that such a program should be part of a
rule to regulate residential board and care homes.

5. Comment: & few commenters indicated that the rule was "“too
institutional" and that it should make allowances for the provi-
sion of a home-like environment, particularly for residential
board and care homes which are also the operator's home. One
commenter requested a separate set of rules for live-in owners.
A few others stated that the rule is more suited to large person-
al care homes or businesses that own several residential board
and care homes with managers rather than owners in the homes.

Response: The Departiment believes that a separate rule for
owner-occupied residential board and care homes 1s unnecessary.
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This rule facilitates a home-~like atmosphere while maintaining
reasonable standards of resident care. Contrary to the impres-
sion cf some commenters, this rule does not apply to personal
care homes, either small or large. Personal care homes are re-
gquired to meet more restrictive fire safety and other standards.
The Department has, however, made a few minor modifications to
the food service reguirements to accommodate these consider-
ations. References to self-help feeding devices and diet manuals
have been deleted as inappropriate. Provisions have been made
for a continental breakfast (Section 10.2.2). The requirement
for keeping food purchase records for thirty days has been
changed to keeping grocery receipts for thirty days (Section

10.4.5).

6. Comment: Sections 3.2, 3.12, 3.15. One commenter stated
that residential board and care homes should not be reguired to
be responsible for clients who use public transportation and that
supervision of residents while they are off the premises would
not always be possible.

Response: The Department believes that the provision of
appropriate levels of supervision or monitoring of residents at
all times is a necessary service ¢of a residential beoard and care
home. The amount of supervision reguired will vary depending on
the condition and circumstances of the particular resident as is
recognized in the definition of supervision found in Sectiocon 3.15
of the rule. For example, transportation provided by the resi-
dential board and care home would be regarded differently from a
situation in which a capable resident used some form of public
transportation. Residential board and care home operators may
want to secure appropriate liability coverage for various types
of ocut-of-facility activities of residents. :

7. Comment: Section 3.12. One commenter stated that not being
able to care for your own relatives seems unreasonable.

Response: The statutory definition of a residential board
and care home, repeated verbatim in the rule for informational
purpocses, does not prohibit the operateor of a residential board
and care home from providing care to his or her own relatives,
but rather permits the care, without a license, of relatives to
the degree of second cousin. If care is provided for family mem-
bers, there dces, however, need to be documentation available in
the home of the specific family relaticonship of the individual to
the owner or operator.

8. Comment: Sections 5.3.1 and 5.3.3.3. One commenter noted
that these sections seemed to indicate that a home could nct deny
admission based on the sex of the individual applying for admis-
sion.

Response: Section 5.3.1 has been modified to include a
general prohibition on sex-based discrimination in admissions.
According to an interpretation by the Human Rights Commission, a
residential board and care home meets the definition of "place of
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public accommodation" (W. Va. Code §5-11-3); as such, sex-based
discrimination in admissions 1is generally prohibited. Although
the Department does not condone or encourage discrimination based
on sex, it reccgnizes that there are special circumstances inher-
ent in the case of residential board and care homes, which may in
some instances make it impractical for a home to provide appro-
priate care and privacy for residents of both sexes at the same

time. This would be most likely in smaller homes. Consider for
example, a vacancy occurring in a home licensed to provide care
for four individuals which has only two resident bedrooms. In

this situation, it would most likely be impractical to £ill the
vacancy with a resident of a sex opposite to that of the other
occupant of the wvacant rocom. Therefore, Section 5.3.1 has also
been revised to permit an appeal and waiver of the general rule
with respect to admissions when there are compelling circumstanc-
es for such a waiver. Secticon 5.3.3.3 and also Section 7.1.1,
hcwever, relate to prohibiting discrimination among individuals
once they have been accepted as residents.

9. Section 6.3.3: The Department has modified the regquirement
for employee training by adding a section to recognize the eguiv—
alence of nursing assistant training through & nursing home or
vocational/technical training school for certain areas c¢i re-
guired training.

10. Comment: Sections 7.1.4, 7.3.2 and 7.3.3. Three commenters
stated that language in Section 7.3.3 could be interpreted to
mean that a client could be discharged for refusing treatment and
that the sections referenced (Sections 5.1.4 and 5.3.3.9) do not
deal specifically with a resident's rights, but rather with house
rules and discharge policies.

Response: Section 7.3.3 clearly states that a resident has
the right to refuse treatment, & right which has been well-estab-
lished far beyond the scope of this rule. The intent of Section
7.3.3 is to clarify that providers may explain to a resident that
if the resident fails to take his or her medication(s) or other-
wise follow his or her treatment plan, he or she may develop
behaviors which are beycnd the scope of the home to manage. In
such instances, the home will have to transfer or discharge the
resident until such time as the resident's behavior again falls
within the scope o©f services provided by the residential board
and care home. This item represents an effort to deal with a
problem most likely to occur with individuals with behavicral
health problems who fail to take psycho-active medication. The
reference to house rules has been deleted as it appeared to pro-
duce confusion and the text cf Section 7.3.3 has been revised to
refer to services available in the reslidential board and care
home. Language has also been added to Section 7.3.3 to clarify
that failure on the part o©f an individual to follow his or her
treatment plan might result in a medical condition (new), as well
as behavior, which would reguire services not available in the
residential board and care home.

Additionally, although correct, both Sections 7.3.2 and
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7.3.3 identified adjudication of incompetency, but not other
mechanisms by which another individual might exercise certain
rights on the resident's behalf.  Therefore, a more general
statement regarding the transfer of rights has been added to the
rule, Section 7.1.4, and the language regarding adjudication has
been deleted from Sections 7.3.2 and 7.3.3.

1l1. Comment: Section 7.4. One commenter suggested that this
section should be more specific regarding the use of restraints
in emergenclies, Iincluding reguirements for staff training, time
frames, inveolvement ©f a physician, release, skin care, "etc."

Response: The Department has added a regquirement (Section
6.3.2.5) for training staff in the application and monitoring of
scft restraints acceptable for use in a residential board and
care home. Additionally, a time 1limit has been added to Section
7.4 to clarify that the use of restraints is restricted to emer-
gency situations which must be resolved promptly either in the
home or by transferring the resident to a more appropriate care
situation, if necessary. Professional help might appropriately
consist of pérsons other than physicians, for example, emergency
medical services personnel, or behavioral health center procfes-
sional staff members.

12. Comment: Section 7.5.4. One person recommended that priva-
¢y in treatment as well as in daily living should be assured.

Response: The word "treatment" has been added.

13. Comment: Section 7.6. One commanter opposed allowing small
homes to have access to persconal Ifinances for private pay cli-
ents. - _

Response: Residential board and care homes do not have
access to a resident's funds unless authorized, in writing, by
the resident, a court-appointed committee or other lawful repre-
sentative. The intent of this item is to allow the residential
board and care home to manage personal funds for residents who
may not wish to keep money in their rooms or otherwise manage
their money. There may be situations in which a resident will
not have anyone else to assume this responsibility. The Depart-
ment believes that requirements for written authorization, inter-
est-bearing accounts separate from the home's operating accounts,
and annual accounting requirements provide reasonable. protection
for residents who wish to have this service provided. Note also
that Section 7.1.5 prohibits residential board and care home
owners, operators and employees from being named as guardilan,
committee or power of attorney for a resident unless the individ-
ual is a close relative.

14. Comment: Section 7.7.1. Cne person felt that wvisitation
should be limited to evenings or times agreed upon between the
home and families because of meals, bathing, and similar activi-
ties.
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Response: The focus of a residential board and care home is
to provide a home-like atmosphere for residents. Limitation of
visiting hours in such settings would be counter to the philoso-
phy of this type of care setting. If individual problems arise,
personal bathing time could be arranged on an individual basis
with notice to family and friends. Meal times are social occa-
sions. Special arrangements for a meal taken with the resident
could be made in advance in order to prepare if necessary. Pro-
viders should arrange to be flexible.

15. Comment: One commenter noted that there was a reference to
Administration of Personal Care Homes iIn the table on page 34 of
the rule.

Response: This was a typographical error and has been cor-
rected to "Residential Board and Care Homes."

16. Comment: Section 10.1.3. One commenter asked whether the
provision requiring that not more than fourteen hours elapse
between the evening meal and breakfast the next morning included
snacks, for example dinner at 3:00 p.m. and snacks at 7:00 p.m.

Response: Presumably breakfast would be served sometime
between 7:00 a.m. and 9:00 a.m., although the commenter did not
speclfy. If a sufficiently substantial evening snack is provid-

ed, a lapse of more than fourteen hours between the evening meal
and breakfast could be approved. Also, the rule has been modi-
fied to permit a continental-type breakfast to allow for Individ-
uals who like to sleep late.

17. In conjunction with the task force, the department has de-
termined that a number of prov1510ns of the rule regquire clarifi-
cation and/or technical revision as discussed below:

2.8 1It was felt that the addition of a definition to clari-
fy the meaning of the term "life care contract" as used in Sec-
tion 5.3.5 would be helpful to residential board and care home
operators.

4.3.2.2 and 5.2.3. Sections 4.3.2.2 and 5.2.3, relating to
issuance of a license, were revised to clarify that a felony or
misdemeanor need not be actually committed in a health care fa-
cility or in the operation of a health care facility in order for
it to be considered by the director in a decision as to whether
or not to issue a license.

5.3.2. Section 5.3.2 as proposed for public hearing stated
that individuals admitted to a residential board and care home
are not to be in need of extensive, on-going nursing care, The
words "extensive" "on-going"” have been deleted and specific lan-
guage has been inserted in place of the general terms in order to
clarify this item.

6.1. A requirement for tuberculosis and other serious com-
municable disease screening has been added. This addition is
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warranted because of recent Increases in the incidence o©of tuber-
culosis and the appearance of strains of tuberculosis which are
resistant to conventional treatment methods.

B.2.4. Section 8.2.4 relating to assessment of an individu- -
al's condition by a physician has been expanded to reflect recent
changes in West Virginia laws and regulations regarding the ex-
pansion of the roles of certain licensed health care profession-
als such as physician assistants and nurse practitioners. This
item has also been expanded to include a specific requirement for
tuberculeosis and communicable disease screening in resident per-
sonal care homes because of recent iIincreases in the incidence of
tuberculosis and the appearance of strains of tuberculosis which
are resistent to conventional treatment methods.

10.3.7 (new) and 10.3.8 (new). Items 10.3.7 and 10.3.8 have
been added to clarify appropriate methods of sanitation of dish-
es, utensils and equipment used in food preparation and service
in the absence of the use of a dishwasher.
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Mav Concern:

recently bean brought to my attenticon tha
ragulztions are bkeing placed on small opri
boardlnc care homes that would be disadvantagescus o
ra provider and clientele. T feel this should he
and avery effort made *to Zeer these small homes
cast effective.
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have 2 frifend in a nursing heme and recently was forced to
v aunt in a private residential boarding care home under the
on of Batty Weher, Of the two situaticons, I am most pleased
e gare my!aunt is receiving in the smaller home. In the
inst*itution, my friend is merely =z number and wvery little
tantion is given to her individual needs. Her food porticns are
measured and often she i1s neot clean. In ceontrast to this, Ms,
Weber's home is é:o*‘ess and eodorless. My aunt has always been
clean even when I!drop in unexaectedT . She is well supervised an
is made toc feel-™at home." The same person cares for her daily
which gives her a sense of security. The tables ars always
decorated for each season and set with place mats. Holidays are
observed with special treats for each client. She is also exposed
to a home setting because Ms. Webher's family alsoc resides there.
i

In light of the country's economic crisis, I would alsc remind
vou that my aunt jis receiving this wonderful care for about
one-half the cosf, of a certified nursing home. T feel it is hoth
economlcally and umaneTg'unreasonable to force these smaller homes
into using "big Business™ tactics. Perhaps if people are taking
advantage of laws governing the private residential boarding care
homes, you shoul redefine them and insist that the person(s)
directing them liye in the residence with the ¢lients. This would
eliminate conglomerates of homes trying to title themselves as
private residentipl boarding care homes,

Thank yvou for vour congideration of this matter.

s ) Singeraly,
o V2 tomeer”
' Carol Ceocffman
214 Florida Ave,
Westover, WV
26505
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nursing home institutions because

more cost effective rate.
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TROM: Domn Grifiin, Housing Specialist, Eastern Panhandle Mental
Center’ ™ .._ .0 Lii .. ' )
RE: Legislative Rules Hstsblishing Standards and Procedures Zcr Residentizl
Board and Care Homes.

Date Jznuary 21, 19982
Thank you for the opportunity to comment cn the proposed rules goveraning
Board and Care Homes.

lear that extensive efforts were

Upon review of the proposed rule c
lv everv aspect of daily iiviag Is

involved in their preparation.
covered in significant detail.

<} W0
30

From the elaborate nature of the rules and standards, it would appear that

the reason such high standards are proposed 1s in respomse to vigclations

cr extreme substandard care provided these in existing homes which will

now come under the board and care classification.

While I definitely believe Zn and want gquality care, regulated through licsnsing,
for 21l individuals housed in such homes, I also believe that there is great

need for a variety cf settings {(living arrangements) in every community.

The nigh standards proposed will have a dramatic, escalating effect on the

costs associzatad with meezing these standards. Rising costs, then, will

restrict the number and nature of homes available.

]

The overall effect of these restrictive standards, followed by rising costs

cf cars, will be to make it ever more difficult for the low or moderate

income individuals (or their families) to secure this type of placement.

Without a correspending increase in housing opportunities offered by pudlic
agencies or more established non-profits, such as mental health centars,

many mentally 111 residents will find it harder to locate affordable “ousing.
This will cause increased stress in their lives and may lead to crisis situatioms
and deccompensation events where more intense, costly, and restrictive services
are required.

Therefore, my primary comment is that these standards, as proposed, will
have an adverse affect om the avalizbility of decent care for the mentally
i1l {and other populatioms living inm this type of setting) and should te
revised prier to enforcement.

I look forward to the results of the review process and f£inal implemenzation
in the months tc come.

Scesr Ransen 2A00EAL Serkelsy Jprinues U338




Pytlic Hearin
December 30, 1%

RE: Residentlal Board and Care Zdmes .
Proposed Leglslative Rule 64 CSR 65

Thank you for this opportunity to share some comments concerning
the proposed legislative ruling. S

In 1587, the WV Legislature passed a law mandating the creation
and Implementation of regulatlons for residential board and care homes.
Since that time, I have experienced c¢r witnessed numerous positive
develcpments which are a direct result of that initiative.

Recognizing the need for group communication, ldentification,
cooperation and education, the providers of residentlal board ard care
formed the WV Residential Board and Cars Home Associaticn. What began
as l1ittle more than a support grceup and logse coalision, has developed
into an established and respected membership, representative ¢f small
business owners Ifrom around ocur state. L5 Wwe emphaslzed in the very
garliest hearings, our greatest concern nhas always been for the
provision of training programs £o enhance the direct care skills of ocur
constituency.

This past year, on cur own initiative, and at ne cost to the state,
our small but growing Assoclatlion offered its first training conference

to residential board and care hcme owners, staff and even concerned
family members. We plan to continue in this endeavor which serves

to upgrade the quality of cars to the consumer, as well as to instill
pride in fthose who provide this much needed servics.

The Assoclation has also 2nccuraged an infeormal network of sharing
by the strong and by the not s¢ strong among our merbership. The
impending implementation of these rules has been exceedingly Iintlmi-
dating %o many individuals who are trying to provide community-based
care to our rapldly expanding older population. Many have had lictle
oYy no prior contact with the labyrinth of state regulatory agencies.
We offer an opportunity to allay those fears through our ongolng re-
iztionship with the Depariment of Health and Human Resourcss.




—o-

Finally, the creation of our Assccilatlon nhas olfersd us an oL-
r t

portunitv to participate dirsctly in the Iformu icn of these regulatic
We are appreciative of the willingness of the Oflic 2ollisd
Licensure and Certificaticn, with speclal thanks to Sandrz Dsubman and
ner staflf, to Involve us from the earliest esting input

as each new draft was developed. I thil iillustrzstes a rare 2ut
successful joint venture between the publie and private sector.

I balance these accolzdes now with 2 few concerns. I belisvs
that we, 25 small pusiness owners, have exhiblted commitment To betier
care provision, as evidenced above. From the deginning, howevar, s
mejor practical issue has been the cost factor for implementing tiae
provisicns of these regulations. In these frag;le gconomic times,
my concerns nave escalated. The bDig unknown 1

™
which requires, but does not spell out reguiremenc
state fire code ruls. We know srrinkler systems are
undoubtedly there are numerous ofther constru i
expenses that will nsed to be borne in order to come into comp-iancs.
The costs will be devastating to many. The proposaed ruls sstimates
that aporoximately 75% of the homes due for inspectlon will nct mss<

specification. My guess is that this figure will be nilgner, dus in

ilarge part o the expense.

Tn addition %o driving many small business owners cut ol the state's

economy, hundreds of older adults will be displaced. Where will they
go? It is likely that many, who are now private pay consumsrs may
end up as state Medicaid recipilents in institufional envircnments. I
can't azccept that as a positive outcome of this legislaticn.

I would like to cliose with a faw suggestions for your considerati
=

1.. I _pelieve there should be phasecd-in implementaction of thes
regulaticns. This would allew for sducation and cooperztion
between the public and private sectors. FPerhaps This ¢ro
could be nandled through the state's teleconference capablliit

2. _Low interest loans should e avallable to the residential Dos

and care nome provider tc pay for sprinkler system installacl
and otner construction and slectrical modifications.




3. Positive exancles cof residerntiza’ board arnd care homes
should De showcased —- pernaps offer a2 Governor's Award
of Excellience eacth yezr.

The challenge of providing cecent and affordable housing options
to older adults in Wes:t Virginia will consinus to mushroom. Let's
build on cur cogperative working relationship to meet Thet challengs
in & ecreative and productive wWay. ' ’

Thank you. : i -
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OF CHARLESTON

1033 Quarrier St., Shite 600 Chareaon.%ﬂw23301-
(304) 343-4481  FAX (304) 325.5934

SUSAN HENLINE, OMBUDSPERSON RT.2Z, BDX 53, COWEN, WV 26206

WV Department of Healt
and Human Resources
Regulatory Development
Room 204, Building 3. e -
Capitol Complex - . coIm el oL
Charleston, West Virginia 25305 -
ATTN: Kay Hcward B - - - -

re: Proposed regulations. for Board and Care Homes
Dear Ms. Howard:

Eaving reviewed the proposed regulations for regisiterad
board and care homes scheduled for public hearing on
December 30, 1991, I wish to submit comments regarding
certain areas of the regulations.

5.3.1 {Admission, Discharge and Transfer)'A residential
board and care home shall not deny ...' Will a board and
care home be allcowed to deny admissicn to a resident kased
upcn their gender? Under 5.3.3.2. a facility must not
discriminate against an individuzl on the basis of gender.

7.3.3. (Rights with regard to ftreatment) The second sentence
in this paragraph, 'A resident may be informéd however, that
failure to follow his dr her treatment plan may result...'
Including this language within the same statement that =z
resident has the right to refuse medical treatment could be
interpreted that a facility may force a resident in complying
with a medical treatment as the refusal may result in =z
possible dlscharge or other negative action. Alsc, the
referenced sections, Secticn 5.1.5 and Secticn 5.3.3.8 does
not deal specifically with a resident's rights, but razher
house rules and discharge policy.

7.4. (Rights with regard to abuse and restraini) The last
paragraph, 'Physical restraints shall not be used except

in an emergency ...until such a_time that professional help
arrives..., does not address a time frame for use of restrainis,
nor define professidnal help. Also, should a phyvsican not

be invelved in such z drastic measure as rastraints? There
should be very specific language regarding the use of restraints

Putnam Office ' C Boone Office . Clay Otfice
Courthouse Annex Counquounhouse Room 202 - Qld Courthuuse
P.C. Box 261 . - Madison, WV 25130 . P.O. Bux 581
Winfield. WV 25213 .- 1304 3694939 Cluw. WA 23043

{3041 386-4239 : : = C {3041 3872668




ra Morris
Cenwver Ave .
ntown, WV 28E0C

T 292-4713

=1

- |-§

fo]
el
=
El
o

g — 0
TO 1w
OH

a
a
=

TC WHCM IT MAY CCNCERM:

My comments abouft the rules and regulations for Residentizl Beara

and Cars Homes are that evervthing that I can fiad to read about
these homes, past and prasent state that the Residential Beoard
have at least 3 and not mere then 8 glients. I'm finding it very

hard to understand hew someone that has 20,30 or 140 clients can
be regulated under the same rules! The ecocnomic impact between

the 2 te 8 and the 20 to 140 can't even be compared. The way I
read these rules and regs they are for the previders in the 20 to
140 catsgory, I don't feel the providers with 3 toc 8 had much
input to these rules.

The estimated $450 fee I feel is unfair te the 3 to 8 provider
becauss we don't generate encugh income to ever be able to bring
our older homes into cempliance with the state code or fire.
marshall. I cannct pass on the cost these feegs to my clients
hecause they are state pav or on pensions they den'i get
increases so that means I don't either.I don't think it is fzir
for the shate to ask me to pay $450 or more for an inspecticn
when wWwe both know that my home is not in ccompliance and with an
inceme 31800 per month I can't come inte compliance so I pay at
least $450 just tc be told I'm closed. While providers <of 20 to

100 can afford to pay the fees a bring their hemes into
compliance considering their monthly inceome is in the
neighborhoed of $20,000 to $100,000 plus. The state is asking me
to pay $450 to generate an income for inspectors to clcse me and
assist the large homes. I rasent it.

.3
=
or
=)

I wish to speak at the public hearing in Morgantown on the

arbara Morris )
273 Denver Ave -~ : ST
Morgantown, WY 26505 . )

TREHATGRY DEVELSAMENT
“ZCTICH




DEXER/REGULATCRY DEVELOPMENT
PUBLIC COMMENTS/BCARD AND CARE
PAGE 2 ‘ .

including bu® not limited to policy regarding use in
emaergencies, proper use cf restraints including staf?
training regarding use of resiraints, reiease, skin
care, etc. e '

7.5.4. (Confidentiality, Privacy and Regord Access)

I would recomniehd that this séntence, ' Residents shall
be treated in 2 maafer which assures privacy..:!: include
the word treatment.

Thank you for the opportunity to comment on these
much needed regulations. . . o

Sincerely,

P f ! - S . :

h/‘&éﬁ?%ﬂP?u//\%idf¢_&z;(r;x —
” Susan Henline

Regicnal Cmbudsperson

Jill MecDaniel, Lédad Cmbudspearscn
Carolyn Riffle, State Omkudsperson
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Bill 16-5C-5 and 16-5H-2 coming before the lagzslatxon this 255-

v Besaion. for Residental BRoard and ZJare Homes, is going to have

impact on YOU or someone in wour Yamily. 17 CRLS BILl passes gx— = -
written it is going to cause-another -economic disaster for this

state and take your freadom of choice away from you concerning

where you can live when the time comes that you need to leave

your own home. We're asking our Legislators to stop and th:.nk

about this "Bill" and give us the time to see if there isn't some
alternative to this Biil.
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Bill 16-5C-5 and 16-5H-2 coming before the legislation this
session for Residental Beoard and Care Homes, is going to have
impact on YOU or someone in your family. If this Bill passes as
written it is geing to cause -ancther .esconomic disagster for this
state and take your freedom of choice away from you concerning
where vou ¢an live when the time comes that you need to leavs
your own heme., We're asking our Lagislators to stop and think
about this "Bill" and give us the time to see if there isn't some
alternative to this Bill.
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Bill 16-5C-5 and 16-5H-2 coming before the legislaticn this
sesaion for Residental Board and Care Homes, is going to have
impact on YOU or somecone in your family. If this Bill passes as
written it ie going. to-cause—ancther economic disaster for this
state and take your freedom of choice away from you concerning
where you 'can live when the time comes that vou need to leave
your own home. We're asking our Legislators to stop and think
about this "Bill" and give us the time to see {f there isn't some
alternative to this Bill.
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Bill 16-5C-5 and 16-5H-2 coming before the legislation this
session fcr Residental Beoard and Care Heomes, is going to have
impact on YOU or somecone in vour Laﬂl‘_. I£ this 8il] passes az
written it is going to caus=z ano.her economic Jdisaster for this
state and take vour freedem of choice away frcm you concerning
where you can live when the time comes that veu need to leave
vour own home. We're asking our Legislators to stop and think
about this "Bill" and give us the time to see if there isn't some
alternative to this Bill.
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Bill 16-5C=-5 and 16-5H-2 coming before the legislation this
session for Residental Beoard and Care Homes, (s going to have
impact on YOU or somecne in vour familyv. If this Bill passes as
written it is going to cause another economic disaster for this
state and take your freedom of cheoice away frem vou concerning
where vou can live when the time comes that yvou need to leave
vour own home. We're asking ocur Legislators to stop and think
about thig "Bill" and give us the time to see 1f there isn’'t scme
alternative te this Bill,

i

NAME " ADRESS PHOME
i / _ ;o ™

ALty ‘(-/&’;v't_.-‘" ,\(,*'//j f?f o Lf)ru'._r/. f'.»'l\',f' ' G'n’,('%"‘

z“\ / ' ,
2. sl Lhe  FET L 2e3d 2 WY ewezrr
3.5{%% (0] 0s/2 %oy B /ﬁq LW sza -3/

!

- —
4. Meeld Do d Lm «,‘7 c‘:Sf*cr o Z_-,_ ST —d

5. £ ﬂ;{zef/(cmné‘em /D iRor QLeHSI Ggh ;Asj[ 50700
S.ﬂmn /{/b)ﬂal—; —~ W7o, /%OX 27 //79\{/) &JJ ﬁﬂgi—g7;

,-4;. /-«/Vfipé/{// /c < ey ,,’»f;.’,,.(/dip,.-i rwb/;iy')” SLo Li5F
0 L, Al Foor 03 e PENFERCY: N
9-/‘»4//?/ S é’ox Bus Prsavtord e Sh e - STTL
107~ //z/—;»_ St S TR s WIS Fl =T
. / /5:7/«/’\&/ B E— e ((ﬁ,@gm‘ REY
12,00 m Bjﬁqﬂ ’lf«w, G—?‘ N R i Bak ol Ty

il i .-"
‘13”’/C 782»«_.:_0 Zj/"//,é-/‘ "3;-7/}-54 Lol L
14\1&“\03_3»%#’\&—‘42&#& L R 1v6 D L, Lulme;““\, Fr~=3T7 70

) /?/ I -~ - )
//j_g///’«c/A L ord T~ f—fc- ._—:355 (=), f""‘j';fz.;__
3 _ 2 - _ S o - .
16 et /n/;?fjbf/lf’ut’ Beoded oy ulziss CZZe Tl
™
17 ig»ay’ ,a”'JVW” AA1 B 108 D2 on Lers SLtnf L o -

\

’ / 7 = -

18«% Gy L s /3‘7‘//’F//“}//“L/”ﬁé:—é—“"”’&%“\'“‘/-’ipég

o At e £ R T A s Tee A
/: ;{ . 7 - /o - 7

20. 1/}‘.«9‘_‘.‘_/0_ ///éﬁ-ﬂ——p %‘:j ; A/'( Z#j/"/ﬂ _ e /--(-’3'.-"",

‘/

t=]




Bill 16-5C-5 and 16-5H-2 coming before the legi=zslation this
sassion for Residental Board and Care Homes, is going to have
impact on YCU or someons in veur family. If this Bill passes as
written it is going to cause ancther ecconomic disaster for this
state and take yvour freedom of choice away from you concerning
where you can live when the time comes that you need to leave
your own home. We're asking our Legislators to stop and think

about this "Bill" and give us the time tc see if there isn't zsome
alternative to this Bill.
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RECOLATORY DEVELOPMENT

SECTION
Bill 16-5C-5 and 168-0H-2 coming before the legislation this
zession for Residental Board and Care Homes, (s going to have
impact on YOU or somesone in vaour family., 7f this Bill pazsass ac
wiilten 1t is going to causs arcoihaer econcric digaster for this
state and take vour freedom of chocice awavy from vou concerning
where you can live when the time comes that you need to leave
vour own home. We're zasking our Legislators to stop and think
about this "Bill" and give us the time tc see 1f there isn't =scre
alternative to this Bill.
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Bill 18-5C-5 and 16-8:-2 coming befeore the legislatien this
seszion for Residental Board and Care Homes, is geing tr Lave
impact on ¥YOU cr someone in your familv, If this Bill passes as
written it is going to cause ancther 2cononic disaster for this
state and take vour freedom of choi.e away frem yveou concerning
where you can live when the time ~omz=z that vou need tos leavwvs
your own home, We're asking our Legislators to step and think
abeut thisz "Bill" and give us tne time toc see if there isn't some
alternative to this Bill.
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Bill 16-5C-5 and 16-5E-2 ccming before the legislation this
session Zor Residental Board and Care Homes, iz going to have

. impact on Y0U or scmeone in your family. If this Bill passes as
written it is going tc Tauss ancther economic dicsokar for thisz
state and take vour Ifreedom of choice away from yvou concerning
where you can live when the time come= that vou need to le=mave
your own home. We're asking our Legislators to stop and think
about thisg "Bill" and give us the time to see if thers= isn't scme
alternative to thi=s Bill.
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Bill 16-5C-5 and 16-3H-2 coming before “he leg'
sessicn for Residental Board anr Care Homes, |
impact on ¥YOU or somecne in y=n fami Ty = ®Bil
written it is going to cause arother emonomic disast
State and take yvour freedom of choice away fream Y
where you can live when the time comes that vou n
vyour own home. We're asking cur Legislators to ste op &
about this "Bill" and give us the time tc s=2e if there isn't soma
alternative to this Bill,
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Bill 16-5C~5 and 16-58-2 coming before the legislation this
session for Residental Board and Care Homes, is golng to have
impact on YCU or soneone in vour familv. If this Bill massss ag
written it is going to cauge another economic disaster for this
state and take your freedom of choice away from you cencarning
where you can live when the time comes that vou need to leave
your own home. We're asking our Lagislatcrs to stop and think
about this "Bill" and give us the time to see if therme isn't some
alternative to this Bill.
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MS. KRAMER: Good morning. My name is Lynda

Kramer. Today is, I think, Friday, January 24, 1992, and

|| this is the second hearing on the Residential Board and

Care proposed regulations, and I am totally pleased that we
have as good representation as we do here this morning.

In the front of the room we have some extra
copies of the proposed rule, and we also have some
instructions that give you some explanation of how the
course of actiwvity will be handled this morning.

I‘'m the Director of the Office of Health .
Facility Licensure & Certification, and this is Sandra
Daubman, who is the Program Administrator for the
Residential Board and Care Program, among othera. We’re
both with the Office of Health Facility Licensure &
Certification in Charlesten, and if I didn’t say my name,
my name is Lynda Kramer.

We were going to hold off a few minutes in
oxdexr to give folks time to come in in the event of bad
weather, and I‘'m glad we held off, because we didn’t want
to have to reschedule the hearing this morning if we didn‘t
have to.

The guidelines for public hearing are
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basically to give an opportunity to you to say what you

| have on your mind, for us to receive any concerns that you

have with regard to the proposed regulations. The purpose
is not to spend time discussing or debating these issues.
So, that if there is a larger group as the morning goes on,
and you're sitting next to someone that comes in late, give
them a little bit of an elbow, and tell them to please come
up and sign in so we’ll give them a chance.

At the present we have about seven people
who have indicated they would like to make comments, and-
I‘m very pleased about that. Would ask when you come up to
limit your comments to approximately five minutes. If you
go on and on, I may have to call time on you. If you would
like to =-- You know, if we have a large enough group, and
we wind up going around on a second round, then you can
have an opportunity to again get up and respond as long as
it remains on the subject.

Some of you have already submitted comments
in writing, and this is basically an opportunity to express
your concerns orally. We will not be taking time at this
point to provide -- You know, to get up here and debate the

issue as was already said.
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ﬁhen you come to the podium, please
introduce yourself. Say your full name so it can be
recorder by the recorder, who is sitting to my left.

I would like to also give you a little bit
of a history of the Residential Board and Care regulation.
The Rule -~ the Code was put in place nearly two plusg years
ago, and we were supposed to have had regulations prepared
to go in July 1, 1950.

July 1 came and went, and finally, in
October of 1990, we did have a public hearing on the
regulatory draft at that time, and because there were so
many comments that were generated at that hearing and such
a diversed nature, we felt that we needed to go back to the
drawing board and come up with another proposal.

Since the beginning of this year or last
year really, a task force was put together to re-weork the
regulations to come up with as uncomplicated a version that
wea could come up with. We had a lot of people here, a few
of whom are in this room, that participated on that task
force., We had the Fire Marshall’s Office. We had other
social agencies. We had sent the draft out for comments,

and what you see is about as what you call a down and dirty
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rule as we could possible come without omitting something

| of main importance.

So, we hope that we’re able to collect your
comments this morning and render vour opinions. We would
welcome them. We are hoping that if there are no
substantive comments that we could perhaps move towards
putting this in place as an emergency rule in the near
future. I don’t have an exact date on that, because
everything is geoing to depend on the kinds of things that
are said today and what goes on in Legislature. .

So, at this point in time, I’d like to have
Nat Bughes step forward, please.

MR. HUGHES: I’m Nat, N-a-t Hughes, and I’ve
been asked to speak on both behalf of the Personal Board
and Care Homes, and I'm also speaking certainly in the
ground work for when we get to the mentally ill, and I'm
representing 2MI. I’'m the AMI State Lobbyist, if you will,
alliance for mentally ill, and I would just like to make
some very broad general comments of some good things and
gsome problems, and how we see it at this point.

We are, in AMI, are very, first of all, very

encouraged that in talking with our mental health pecple,
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the Governor hiﬁself, the Governor’s office
representatives, peocple in the Health Department, that we
have over the last couple of years formed some various
coalitions, which I think have been very productive in
working together to sclve problems and get things done, and
basically, this is AMI's position now is that we feel that
we have -~ We know enough of these people, and have talked
to them.

The Governor himself has given assurances
that he would not tolerate pecople being thrown in the
street or breken up and all this kind of stuff that you may
have fears about, and so I =-- I take the top official’s
word that we will work together, and will resclve problems,
and resolve any of your fears, and we have them. I’'1ll go
over a few of them in a minute.

lLet me just state another general pcsition.
AMI’s national position and state position is that we are
absolutely support the mom and pop operations homes, okay?
We couldn‘t -- Qur people wouldn’t have a place to go.
There would be more on the street if we didn’t have them.
For 30 years, we’ve been -- We’ve been encouraging the

establishment of the mom and pop homes for those who are




10

11

12

13

14

15

16

17

18

19

20

21

22

mentally ill, dkay? S0, we are in faveor of that.

We are alasc in favor of rules and licensure,

| okay? We want them. What we don’t want is where they get
iso bureaucratic or we get somebody who is not trained out
|| there who goes out there and starts closing down good

? houses, okay, or we get so bureaucratic that we discourage

I opening new houses, because Lord knows we need these

businesses not just for a human and moral standpoint, but
from a business standpoint, we need them, and State wants
to encourage it, not discourage it, okay? I can assure you
that’s true.

So, we‘re saying what we want to do is work
very cautiously with licensure people in ironing cut any
problems and fears that you have, and that we are -- also
some of the concerns I know you have. For instance: On
the -- Qur alsoc national position on -- on the fire
business. First of all, let me tell you, other than last
year -- unfortunately last year we lost somebody, but for
30 years my understanding is we‘ve lost no one in the state
through fire except last year, okay? We lost, I think, one
person in 30 years in these kinds of homes.

However, there’s no question about it that
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10

when you talk to the writers of the bill, which is m
| y

opinion from what I understand it was Barbara Center
Hatfield, Pat White was involved, and scmebody else
intreduced it.

The intent was to protect the aging and

those who were aging and happen to also be mentally ill

! from abuse. That flat out that’s what generated the

writing of the law, and our national position is on this
fire sprinkler thing is we feel that if there’s abuse, it
should be attacked as abuse rather than having a
bureaucratic handle of sprinkler systems. Well, it’s
passed. Okay. I mean, it’s law. And my understanding is
-- I may be wrong, but my understanding is that it was a
State adoption of Federal. 1It’s not Federally mandated, is
it, the sprinkler? 1It”“s State adopted.

MS. RRAMER: It’s State adopted.

MR. HUGHES: So, it’s State adopted. If we
have a real serious problem, we can go to Legislature over
site and try to do something with that, but I’d rather --
At this point, what we‘re suggesting is inviting the
Personal Care Home Providers, Licensure, AMI, anybody else

who is interested, consumers. The Fire Marshall is more
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11

than willing to meet with us to try to work out reasonable
alternatives to an expensive sprinkler system for which
I've got estimates. My estimates are running $8 to $15

thousand, okay? That’s for like a modular home, double=-

| wide. Okay. So, we’re concerned about that. We‘re

i concerned about the $408 initial fee and so forth.

We think we can certainly work out, because
it’s been a hot issue all the time, this business about the
legal rights of persons who refuse to take medication,
okay? And if you have any problem with that, just talk to
me, because they get it, okay? If you want =-- If you have
any problem knowing how, just let me know. They get it,
okay?

And that’s the cne area that I just flat out
publicly tell you like Dr. Tory. My daughter will get
medicated one way or the other, I guarantee you. So, those
problems can be worked out. So, we’re trying very hard.
We’re suggesting very hard to work out these problems. I
know you‘ve got a lot of fears, and I just want to go on
the record as saying I did too. Lynda is perfectly aware.

I had a Sheriff running around trying to

close the place down 6:30 in the morning with a woman with
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a heart condition, and he comes in there like with a SWAT
team with no warrant and conducts a search. It’s illegal,
and we have those, but we have to fight them, okay?

But I really feel that in most cases we can

work these problems out, and I would encourage the Persconal

Care Homes, because we need them so bad, to really get
organized, and when you have a problem, help each other,
and that’s what we’ve done, and I -- and I really think
working together in coalition helps.

I feel that your revision is a good -- go;d
beginning. We’re trying to work it ocut. If we have any
other problems, we can let Lynda know what kind of problems
we’'re facing, because I know that they don’t want either a
bureaucratic nightmare or to enforce a rule which, you
know, messes homes up and puts them ocut of business.

On the cocther hand, let me tell you, and of
course, obviously, these pecple aren’t here, but any home
that is abusing people, let me tell you, we will go after
them as hard as anybody and put them out of business, okay,
where there’s real abuse, but our national positicn, are
state position is that we feel it should be based on abuse

and not hanging encugh fire alarms, sprinkler alarm, and
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basically, that’s our position, and I’m sort of laying the
groundwork for when we get together on the mental health

-~ mental health rule, but I’1l be glad to talk to anyone

afterward if they have any questions, i1f I can help them or

you can even help me. Thank you very much.

MS. KRAMER: Thank you. The next speaker will

be B. J. Weber.

MS. WEBER: Hi. My name is Betty Weber, and
I have Weber’s Residential Board and Care Bome. The last
three years have been very very stressful for us trying éo
run a Residential Board and Care Home. There’s been a lot
of meetings. A lot of things that we haven’t really
understood from the Health Department, and we’re gecing to
try to work together to come up with some type of
communication where we all can continue to operate our
homes without feeling scared or to the point we get
stressed ocut, because we definitely don’t need that.

I feel this draft is good for business-type
homes where there’s more than one home. I think for like
your family type settings, I have a lot of questions about
this draft, because I don’t think it would work for us.

I think this draft kind of puts Residential
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Board and Care Homes and Personal Care Homes as one. I
feel thera needs to be some line drawed of whose who;
whether you’re Perscnal Care, whether you’re Board and
Care. I think there needs to be two different sets of a
draft made up.

In the draft, Perscnal Care is mentioned on
page 34, Administration of Personal Care Home, which I had
the understanding that Personal Care has their own rules
and regulations, and Residential Board and Care also would
have theirs.

I feel family homes that share part of their
homes to help the elderly or disabled should be able to
keep a family type home, not change it to institutional
settings. Rules should be wrote three to eight family and
owner occupied. I feel family owner occupied homes have
that one-on-one relationship that the patient or client
that you’re working with. I feel this is what they really
need, because when you have like certain staff people that
come in, sometimes it takes them awhile to get to know
these folks, and they just feel more secure, more safe with
that one-on-one setting or one-on-one person working with

them.
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I feel to close the homes that are trying to

| meet the health requirements would cause a disaster in West
| Virginia, because I feel there are a lot of people that

 need homes. People that don’t work in this type of

situation on an everyday basis maybe really don’t
understand what it is to be homeless or to work with a
homeless person, which they are out there.

I feel that some homes that take in the

State clients, you know, we don’t make any money. You’‘re

+ lucky if you get $389 a month, and that includes

| everything. I don’t feel that -- that we are in a venture-

type setting, because we aren’t making any money.

I don’t feel that we can raise our client’s
rent even if they are private pay, and they only pay like
$600 a month. You can’t raise something if the people
don‘t have it, and that’s something that’s menticned in
this draft.

I feel that we can -- You know, we will try
to comply with this draft with the sprinkling system, the
alarm systems, and what they’re asking us to do, but
another thing is the money. Where is the money coming

from? There are homes that make a fairly good bit of money
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a month. There are homes that just barely make ends meet.
I feel training is a2 must. I think all

homes, home cperators should be trained. I think that

|| should come from the Health Department to every county in

West Virginia. I feel the Health Department should come up
with some type of pack or packet of paper work for what we
need to run our homes on an everyday basis; as far as
discharges, transfers, record keeping and so forth.

I feel homes that have done this type of
work from their ogn private homes should be under the
Grandfather clause, and be given enough time to comply, and
really, we were told not to do anything to our homes until

this draft passed, and there are a lot of pecple who have

Il already re~done their whole house, their whole home to the

code requirements; starting their sprinkling system, their
alarm system, and that’s good if you can afford it, but
still, you know, we’re kind of like right here in the
middle, and really, we don’t know what they want of us. We
really don’t know what to do.

I have had an enormous phone bill from calls
to Charleston how many times trying to find out what I'm

supposed to do, and it’s been three years, and I‘m getting
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an idea of what they really want from me to operate my

|| home, but I‘m still very confused.

I think that if we were given enough time to

; comply, you know, we will try, because we were told not to

% do anything.

I feel that -- that there has to be homes

i| who will accept the lower paid clients, and there has to ke
' a home that will take in these State clients, because if --

| 1f there is not, then where will these people go? I mean,

you can’‘t turn them ocut on the streets and turn them out to

| pasture. They are human beings.

I think we‘re in a world today where you
have to draw the line of who has money and who doesn’t have

money, because everybody, they’re still a human being.

Thank you.

MS. KRAMER: Thank you. Doris Ganoe?

MS. GANCE: Can I pass?

MS. KRAMER: QOkay. We had a decline. FKaren
Decker?

MS. DECEKER: I think Mrs. Weber hit upon what

I wanted to speak about.

MS. KRAMER: Thank you. Kevin Meehan? Oh, I
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MR. MEEHAN: I'm Kevin Meehan, and I'm the
Director of Social Work at Chestnut Ridge Hospital. 1I’d
like to express some of my concerns about over restricting
board and care residences, and point out some of the ways
we utilize board and care as a psychiatric facility in West
Virginia.

I would echo some of Betty Weber’s comments
that board and care has met a very significant need for low
income clients in particular who need supervision and th;
kind of care that those homeas provide.

They particularly seem to have met a very
big gap in the service system for the chronically mentally
111l and for other people who need supervision. For
instance: People with dementias. And we utilize them as a
very important resource for those -- for those people with
those conditicns.

What my concern is that the regulaticns are
oriented to people who can operate a pretty large business.
There are some pretty hefty fees in there and some very
stringent regulations, and my concern is that we’ll lose

the small family based operaticns that we have seen to be

y e e e
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: very effective in working with our clients, and there’s a

kind of a dilemma that you’re face with. Okay.

If rules are designed to provide safety,

: which is very important, and maintain basic health needs

people in these facilities, I believe there is a need to

regulate them. I mean, maintain basic safety needs, but if

|we go all the way to the extreme of over regulating, then

; we’re going to create other dilemmas in this system.

Larger facilities are in existence. There
is large perscnal care homes, and the disadvantage to thém
is that they’re very institutional in nature, and we know
the institutions have a tendency to -- to make things less
individualized for people, and make people very dependent.
Where I think smaller facilities can incur more
independence and independent living to try to maintain
people’s quality of living and their self esteem.

So, I would encourage continuing smaller

scale facilities and more family based operations, because

it does mean a very important service need.

I think one of the dilemmas that we are
facing is more and more the institutionalization for

psychiatric facilities, more stringent nursing hcme
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guidelines presénting many people from entering nursing
homes without supervision needs based on some of the
restrictive over regulations, and we also do not have
enough mental health facilities, group homes who can
provide that level of supervision, training, and so what’s
left? Either people go on the streets, which we’re finding
mere and more of nationally or enter smaller homes or go
with families or get continually re-institutionalized over
and over again.

I think we’re seeing very high rates of
commitment hearings in counties for people who are found to
be dangerous, who are left in situations that are less than
adeguate. In other words, with families, with -~ noct by
choice, but by there’s no other option, and so sometimes
care in those situations is less than optimal or they’re
just left to their own devices and set-up in apartments or
sent to homeless shelters from institutions such as
hospitals and psychiatric facilities, and then these pecple
run into difficulties and are re-committed back into the
system, back intoc the large inatitutions.

S0, what I’'m saying is this can be a very

important part of the continuing of care with group homes,
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personal care hﬁmes, nursing homes, and board and care
homes.

I think it’s a real important part of the
continuing of services we can offer people. Particularly,
low income peocple, and my fear is that low income people
are going to be hurt the most by very stringent
regulations, forcing some of these operators out of
business. Thank you.

MS. KRAMER: Thank you. Jennifer Craddock?
MS. CRADDOCK: My name is Jennifer Craddock, ;nd

I'm a Social Worker with Mon County Home Health, and I

| don‘t have anything prepared, but I’ve been in the field of

social work with various agencies for about 15 years now,

1 and these little mom and pops homes as you referred to them

are vitally important.

When I first heard, I think about three
years ago, that there would be regulations, I was very
excited, because I thought for one thing it gave the home
owners an opportunity to sell themselves. When families
were looking for a home, they could then ask are you
certified, and they knew there were basic criteria that was

met.
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As I read the propeosal, I became very
scared, because I also foresee the person of the lower
economic c¢lass being shoved out, because there’s no way

that I could imagine these homes could afford to do all

that one-on-one is so vital. You cannot begin to know
unless you deal with populations that utilize these types
of homes.

I certainly want to emphasize I think
regulation and certification and that type of thing is
needed, but I do think that there’s too much here. There’s
too much red tape, and I agree it looks more like personal
care home type of requlations than what you get for three
to eight people.

I found the regulations a bit ambiguous
also, but maybe it’s because I‘ve not been, for the past
few months, in it intensely.

I would ask that this State in the times of
economic whoas would look at putting these people ocut of
business, because that’s what I foresee happening, and then
I would image that corporations from out cf state will come

in, because they’ll be able to provide this at a higher
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level of pay, and then the lower income person will be shut
| out.
I wonder about the effects of corporations,

even nursing homes expanding out into this area to provide

' the care, and once again, I don’t think you‘re going to get

that one-on-one that you get with the residential board and
care homes.

I guess in summary I would just like to say,
and I certainly agree with all that Revin said. I’'m in
favor of regulations, but have grave concerns about the
extent of bureaucratic red tape involved in these
regulations. I think you’re going to put people out of
business and people on the streets. Thank you.

MS. KRAMER: Thank you. Barbara Morris?

MS. MORRIS: My name is Barbara Morris, and
I’'m a home provider. I only have three people in my home
at this time. I have asked to have four.

And these rules and regqulatiocns to me, is
kind of repetitious but, it does not pertain to small three
to eight homes. At least -- It states at least three, but
not more than eight. These are for the much larger home,

and there is no way that I can provide for my people in my
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home under thesé rules =- following these rules and
regulations.

If I had to follow them, I mean, it would be
-- It -- It doesn’t even make sense for me to have to do
daily monitoring. I mean, you know, and keep track of all
of those records, because we are -- We’re a family. It’s a
family situation.

I don’t even make everyone get up at 7:00
and go to bed at 8:00 because someone is coming in. You
know, if they want to sleep until 10:00, they sleep until
10:00. That’s their privilege of being -- This to me is
what makes me different than the institutions. It’s a
service I can provide them that they can’t. I don‘t have
shift changes coming in. This has to be done.

You know, I think that we need something
that specifieg live-in, you know, rules and regulations for
the family living in, because there are so many different
typee of homes ocut there.

There are a lot of homes that have only
three to eight people, but they’re owned by one person, and
there may be five homes. So, each of these homes are staff

employed homes. The owners -- Excuse me -- The owners are




10

11

12

i3

14

15

le

17

18

19

20

21

22

25

never there. So, they don’t get the cne-on-one. It’s
still run in an institution fashion, but they only have
eight people. So, of course, they would qualify under the
rules and regulations of care and board, and I think there

needs to be a distinction there.

The money that is generated for someone that

owns three to five homes compared to the money that’s

generated in my home, I will never be able to go over maybe

$1,800 a month if I‘’m full. If I have four people, you
know. My people ére on Social Security. There is no
increase.

I mean, I can‘t say -- I’'m getting back to
this =-- Excuse me, $450 inspection fee. I have to borrow
that from my husband to pay, because my clients cannot pay
it. I can’t generate -- Excuse me -- I can’t generate
money from them to pay these kind of fees, and not even if
we come in under a Grandfather law, three years down the
line. I can’t build-up, you know, income to =-=- to -- to
come up with these fees and stuff that is expected. Not
with four people.

I don’t plan on having eight people. I

don’t plan on having another place. I only want four
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little ladies, you know. We get along fine. And it-’s
really not even an income thing. I enjoy it, and they
enjoy it, you know, and so, if we --

I -- I would appreciate having some rules
and regulations. I have been trying to get some sgo that I
know myself personally how to live and stuff, but I can’t
-~ It can‘t be as stringent as they are now. I mean, we’re
~=- To me, they’ve Jjust got to break them down into
categories, and I know it‘s time consuming, and it would be
a tough job, but £here’s no way I can live with what is
here today. That’s about all I have to say.

MS. KRAMER: Thank you. James Gifford?

MR. GIFFORD: My name is James Gifford. I'm
with River City Fire Protecticn, and I’m not here today to,
you know, take sides or push sprinklers or not push
sprinklers. I was called on by a group home in Charleston
about a year and a half ago, and they asked me to come to
Charleston and meet with them to see what I could do for
them.

At that time, they was getting estimates in
West Virginia that were just way off the board. We had

done so many residential homes in the past. In fact, I’'ve
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' been in the business since 66, and been doing health care
' since ’73. We did it in the early seventies, probably 100

nursing homes, and MRD Homes, we did about 40 of them in

’88.

The thing that we was called upon to do was
-- was to see what we could do with them to work ocut a
situation where it was feasible.

I basically don‘t feel that there is, you
know, a need to get excited about, you know, a sprinkler
law or a fire alarm law.

Upon getting into the context of what was
going on, we met with the Fire Marshall’s ocffice, and at
that time they told us, well, it‘s not something that is
going to be defeated or whatever. This is on the books
now.

We, since that time, have probably been in
50, 60 different homes in West Virginia, and some that’s
sitting here today, we’ve been in your home.

We are not trying to do anything other than
help you what -- The homes that we met with form the West
Virginia Board and Care Association. They asked us

basically to help represent them and to help them cut.
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that’s one thing, but at the same time what I‘m concerned
iwith is, and I see this happening in West Virginia, I would

like to see, whether it’s in West Virginia, Rentucky, Ohio,

 whatever, whenever these systems are installed, I go into
places and I see 3/4 inch systems. People have paid good
money for that or whatever.

The head of the West Virginia Board and Care
Association, Vallie Huffman, her system down there, which
she has a large commercial system. I heard this gentlemén
quote prices. If that was a 13D system, somebody give you
a price of $15 thousand, they had a gun in your back, but
at the same time, they had given her a price of $39
thousand for the underground, for the inside system and
everything.

Vallie was one of the first homes we did in
West Virginia, and we got her a contractor to do her
underground, and the inside system was $8,500.

So, what I’'m saying is: It’s not a thing teo
run and be scared about. It‘’s on the books. It really is

not going to help me one way or the other whether you use

sprinkler or not, but it =-- My concern is that if the
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regulations are here and on the board and not going to be

removed, that there is some kind of inspection there to

:make sure that when you do install one, whether it’s a

neighbor that installs it or whether someone else, that you
have above that ceiling or in that pipe chase what you’re
supposed to have, because there is fires.

Like I’ve said, I’ve been in the business

. many years. So, at the same time, I‘ve seen a lot of

situations. When you‘re working with MRD, you‘re working
with individuals that, you know, will possibly catch a h;me
on fire, but at the same time, it’s not -- We’re sitting
down working with individuals, and working --

The Fire Marshall’s office has told us that
they would work with you as long as you’re progressing
toward the end goal.

The other regulations, I don’t get involved
in. All I’'m doing here today is: Vallie Huffman contacted
me and asked me to be here at this meeting today
representing the Board and Care Association, and that’s
what I‘m doing.

So, what I‘’m saying is there’s a lot of

regulations that are involved. I don’t know anything about
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them. As far as the fire protection, if you do sprinkler,

kif you do stay in business, what I am saying is ~- is I
\?think somecne has to inspect those systems to make sure
]‘they’re what they’re supposed to be.

I went into a home, it was all 3/4 inch pipe
throughout the home, 3/4 inch supply, and they don’t work.
|| They don’t work. They just burn the place down.
So, that’s all I‘’ve got to say, and I‘m just

responding to what the Board and Care Association asked me

to do today. Thank you.

concludes the list of the folks who have acknowledged by

MS. KRAMER: Mr. Nichols, did you want to
speak?
\ MR. NICHOLS: I don’t at this time.
! MS. KRAMER: Is there anyone else? That
|

yes.

MR. MUSICK: I'd like to say --

MS. RKRAMER: Would you please step forward,
and I’ll get to sign the attendance sheet and so forth as
you get here, pleasa.

MR. MUSICK: My name is Bob Musick. I work

with Valley Community Mental Health Center here in
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Morgantown. Primarily, we cover four counties; Preston,
Taylor and Marion Counties.
I‘'ve been doing this since 1971, and I’ve

been involved with the Adult Family Care Homes, and I read

|lover the law there and was quite concerned. For one is

that you heard horror stories about these psychiatric
disabled being homeless on the streets prior to this, and I
can guarantee you in this county that with very few homes
that we have presently, and people coming ocut of Weston or
other psychiatric hospitals, we’re having a terrible timé
finding places for them today. If any of our homes in this
county close, we’‘re going to be in a more crisis than what
we are right now.

The intent of law I think is ocutstanding
from a professional viewpoint. I think if someone would
have sat down and talked to some of our providers and
talked to the mental health people, maybe they had, I‘m not
sure, we would have told you maybe you can condense it
somehow, still have your security and still have your fire
protection, but yet not put these people out of business.

When these folks go out of business, you‘re

geing to hurt a lot of innocent folks who are presently now
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living in homeless shelters. I think in Mon County we have

approximately 15 to 20 Adult Family Care Homes, and we

!still don’t have enough for our clients coming out of

iy Waeston.

I had people coming out of Weston Tuesday,

and they had to go live in Bartlett house, at the homeless

shelter, because I could not place them in an Adult Family
Care Home, because everyone seemed to be filled, and there
aren‘t any new ones in the horizon to be opened up.

So, real quickly I’'d like teo say that it’s
scary to me as a professiocnal if these things do occur, and
these homes do close. Thank you.

MS. KRAMER: Thank you. Ia there anycne else
that would like to make a comment?

(No response.)

MS. KRAMER: Hearing that there are no other
individuals that wish to make initial comments, are there
any that would like to come speak again in a second round?

MR. HUGHES: May I just make one quick comment
on what two people said?

MS. EKRAMER: Please come forward.

MR. HUGHES: I‘'d like to make one quick
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comment on --

MS. EKRAMER: State your name.

MR. HUGHES: Nat Hughes. I‘'m back. Okay.
Nat Hughes. 1I’d just like to make one quick comment on
again the sprinkling systems. The Fire Marshall’s ocffice
has been very concerned about that, and what we have --
What has been indicated by his office is that when we meet,
we will work out reasonable alternatives to the sprinkler
system, because that is what’s going to put people out of
business. You can’t make it on writing it off taxes. That
takes 30 years to get your money back.

So, we’re going to try to work very closely
with the Fire Marshall‘’s office so that we can get an
alternative. For instance: Most of us don‘t allow smoking
in the house where you have butt kits or one place
supervisgsed. So, we want to work very closely with getting
a sprinkler system equivalent, okay, or an alternative.

The other thing that was mentioned in one of
the providers, and I think is very important, and that is
cne of the finest pieces of advice that I ever got from a
schizophrenic was, who was going to Shephard College by the

way, was we can’t live in your world. We can hardly live
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So, I think that you’re allcwing the person

to sleep until 10:00 or by God, if they want oatmeal three

times in a week, why not? You know, you have to have them

]live in their world, not the way we think they should live.
That’s very important, and the cther thing that Bob just
mentioned is that we do feel, there’s no gquestion about it,
that we’ve got to be very careful in the training when
Sandy goes out or anybody else, especially like from the
Human Services.

I mean, they scare the pegasus out of these
homes. I mean, they get out there, and they say like we’'ve
got these regulations, and if you don’t shape up -- I’'m not
saying about Licensure, okay? They were very good. They
were very good when they came over, but we do have some
horror stories out there, and I don’t want to scare any
more. We’re really shorthanded.

I lost one home out of four, and my God, I

mean, it’s causing us a problem. We can’t lose any more.

We’ve got to create more not lose them, and that’s all I
have to say.

MS. RKRAMER: Thank you. Does anyone else wish

—_— e e e p—— et e N
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to come on secoﬁd round?

(No response.)
MS. KRAMER: Okay. Hearing that there are no
Eother comments, then I call the Residential Board and Care
hearing for today closed. Thank you all for attending.

(WHEREUPCN, the hearing

was concluded at 10:55 a.m.)
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RULE ABSTRACT

Agency: Department of Health and Human Resources
Rule Title: Residential Board and Care Homes

CSR Title and Series: 64 (CSR 65 Type: Legislative

Summary: This proposed new legislative rule establishes general
standards and procedures for regulating residential board and
care homes, which are places which provide accomodations and per-
sonal assistance for a period of more than twenty-four hours to
three to eight adults who are dependent upon the services of
others by reason of physical or mental impairment but who are
capable of self-preservation in emergency situations involving
imminent danger and who do not regquire nursing care. The pro-
posed rule provides for the health, safety and welfare of resi-
dents of  such residential board and care homes. It includes
standards for administration o©f the home, resident-care employ-
ees, resident rights, general health and safety, services and
recreational activities, food service, and physical requirements
for the home. Penalties for wvicolation are provided by this pro-
posed rule and by W. Va. Code §816-5C-1 et seg. and 16-5H-1 et
seq. : - P ; _

For further Iinformation contact:  Sandra Daubman, Office of
Health Facility Licensure and Certification, telephone 348-0050
or Regulatory Development Sectlion, telephone 348-3223, Department
of Health and Human Resources, Capitol Complex, Charleston, West
Virginia 25305. S :

September 25, 1991




AMENDED
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Residential Board and Care Homes, 64 CSR 65

Type of Rule: X . Legislative Interpretive Procedural

Agency Division of Health Address Building 3, Capitol Complex

Charleston, W. va, 25305
[REVISE - SEE ATTACHMENT]
ANNUAL FISCAL YEAR

1. Effect of Proposed Rule |Incarease Decrease FY93 F¥S4 Thereafter
Estimated Total Cost % % $275,439 |%275,036 |$275,036 .
Personal Services 162,700 170,835 70,835
Current Expense 99,239 104,201 104,201
Repairs and Alterations 0 0 0
Equipment- 13,500 o o]
Other 0 o o]
Revenue * 80,500 4,250 4,250

2. Explanatiocn of abocve estimates.

* See attachment for details.

3. Objectives of these rules:

This proposed new legislative rule establishes general stan-

dards and procedures for regulating residential board and care
homes which are places which provide accommodations and personal
assistance to three to eight adults who are dependent upon the

services of others by reason of physical or mental impairment but

who are capable of self-preservation in emergency situations in-
volving imminent danger and do not require nursing care.
proposed rule provides for the health,

The

safety and welfare of res- - -
idents of such residential board and care homes.




4. Explanaticn of Overall Eccnomic Impact of Propcsed Rule.

A. Economic Impact on State Government.

According to State Code, residential board and care homes
bear the direct cest of initial inspections; thus the first-year
costs to state government are balanced to some extent by the es-
timated revenues. Each year thereafter, all cost for inspection
will e borne by the State. The additional cost of administering
this rule will reguire an increase 1in general revenue funding for .
the Department.

B. ZEconcmic Impact on Pclitical Subdivisicns; Specific Industries;
Specific Groups of Citizens.

The residential board and care homes will bear all identifi-
able direct costs of inspection during the first year of enforce-
ment or upen initial licensure inspection., The average cost of a
first inspection is estimated at $450; however, initial inspec-
tion costs for some facilities may be less than the $450 while
costs to inspect other facilities may very well exceed the esti-
mated $450. Additionally, any costs to comply with the regula-
tions will also be borne by the residential board and care homes.

C. Economic Impact cn Citizens/Public at Large.

No direct impact.

Date August 14, 1982

Signature of Agency Head or Authorized Representative

Department of Health and Human Resources




PROPCSED RULE FISCAL NCTE ATTACHMENT (Revised)
Residential Board and Care Homes, 64 CSR 65

The Department has reexamined the fiscal implications of
this proposed rule because of concerns raised at the public hear-
ings and other developments regarding the availability of State
funds to administer this rule... This reexamination has generated
a revigion of. figures submltted in November, 1991. The Depart-
ment believes the present figures to be a more realistic estimate
0of the cost of implementation of this rule. The Department also
notes that the 1991 estimate assumed only six (6) months of im-
plementation in the first year. The present fiscal note assumes
a full year of operation in 1993, based on an anticipated approv-
al by the Secretary of State of an emergency filing of the rule.
Other assumptions are detailed below.

Number of Hpmes'

Precise information regarding the number of residential
board and care homes 1is not available, Some estimates have
ranged as high as 1,000. The Department is currently aware of
approximately 500" potential residential board and care homes,
175 of which have submitted an application for licensure.

The Department estimates that: 1) nc more fthan 25% (125) of
the known facilities will meet the reguirements for residential
board and care home licensure; 2) 25% (125) will voluntarily re- .
duce their population to one or two residents which will enable
them to operate as legally unlicensed facilities; 3) the remain-
ing 250 facilities will reqguire some type of enforcement action
to compel either compliance with the provisicns cf the rule or a
reduction in census. The more stringent of these actions may
involve the application of civil penalties or legal action.

Historically, the Department discovers approximately eighty
{80) unlicensed locations providing varying levels of 24-hour
residential care per year. Of these 80 locations, the Department
estimates that: approximately 20 will be licensable as residen-
tial board and care homes; 20 or more will reduce their census
voluntarily; and the remainder will require some type of adminis-
trative action.

Apprcximately six hundred and sizxty (660) adult family
care homes are not included in these estimates. Adult family
care homes are limited to three (3) residents, and approval by
the Bureau of Human Resources, based on speclfic standards for
this type cf facility, is accepted as a residential board and
care license.

Some of this latter group of 250 facilitlies will be
found to be operating as illegal personal care or nursing homes,
and technically speaking, the cost of legal or other administra-
tive actions against these facilities cannot be said to be part
of the cost of the new residential board and care home ruie.

1




The Department believes that after an initial period of ad-
justment the number of new residential board and care homes li-
censed per year will level off and that there will be approxi-
mately 200 such licensed facilities. Also, the number of unili-
censed facilities discovered should decrease. It is not likely
to be feasible to complete administrative actions against 250C
facilities in the first year. Although there will not be a full
complement of 200 licensed facilities in the £first and second
yvears, the extra work regquired for.the initially large number of
known un-licensable facilities and other start-up activities will
regquire full .staffing from the program's inception.

Summary
lst Year B
Total known unlicensed residential care facilities 5C0
Estimated licenses 123
Estimated voluntary census reduction 125
Estimated administrative action reguired 250

Subsequent Years

Total licensed residential board and care homes 200
Unlicensed - Veoluntary reduction , 20
Unlicensed - Administrative enforcement action 20

Time Required for Inspections and Administration

The following assumptions were made concerning staff time re-
guirements per facility:

1. Time regquired per facility for inspection and adminis-
trative costs for homes meeting the licensure requirements: 13
hours. .

2. Time required per facility for inspection and adminis-
trative costs for homes voluntarily choosing to reduce thelr cen-
sus: 18 hours {(an additional 5 hours £for administrative proce-
s8).

3. .Time required per facility for inspection, administra-
tive review. and legal costs for non-complying non-cooperative
facilities: -38 hours (an additicnal 20 hours for legal action).




Cost Estimates

l. Fiscal Year 1993

PERSONAL SERVICES:

C.50 FTEs Program Administrator $ 16,500

1.00 FTEs Attorney $ 31,000

1.00 FTEs Para-Legal 17,000

1.00 FTEs Clerical Staff 15,000

2.00 ETEs Nurse III -~ & % 30,600 561,200

1.00 FTEs Social Worker 22,000

6.50 FTEs TOTAL PERSONAL SERVICES 3 162,700

CURRENT EXPENSE:
Fringe Benefits (Personal Service & 22.1%) $ 54,157
(4 Positions x $4,550)
Travel Expense (3 Surveyors x $8,200) 24,600
Vehicle Expense 9,840
Other Current Expense 10,642
TOTAL CURRENT EXPENSE $ 95,239
EQUIPMENT:

Office Furniture $ 2,500
Corniputer Equipment 11,000
TOTAL EQUIPMENT $ 13,500

TOTAL ESTIMATED COST $ 275,439

2. The estimated cost for Fiscal Year 1994 and each year there-
after is reduced by the equipment costs; however, FY-94 and

thereafter reflect & 5% increase over Fiscal Year 1993 £for Per-
sonal Services and Current Expense. '
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Revenue Estimates

Fiscal Year 1993 _ _

Revenues for Fiscal Year 1993 are based upon an estimated
175 residential board and care home inspections and each of those
facilities paying an average initial inspection fee of $450.00.
Additionally, revenues would ke generated by a licensure fee of
$2.00 per bed. Estimates were based upon an average of five (5)

beds per facility.

Initial Inspection Fee® : $4530 =x 175 Homes $§ 78,750

License Fees® $2.00 x 5 Beds x 175 Homes 1,750
TOTAL ESTIMATED REVENUE $ 80,500

Revenues for subseguent fiscal years are based upon a level-
ing off ¢f new residential board and care homes to an estimated
200 facilities and an additionaly five (5) new facilities apply-
ing for licensure each year thereafter.

TOTAL ESTIMATED REVENUE for FISCAL YEARS 1854 & THEREAFER

Initial .Inspection Fee $450 =x 5 Homes 3 2,250
License Fees $2.00 x 5 Beds x 200 Homes $ 2,000
TCOTAL ESTIMATED REVENUE $ 4,250

Revenues resulting from penalties and assessments are not
inciuded in this estimate because these revenues are specifically
reserved for cther purposes by W. Va. Code §16-5C-10.

: W. Va. Code §16-5C-6 states that all direct costs of an
initial residential board and care home licensure inspection are
to be borne by the applicant. Initial licensure costs may vary
depending upon travel (mileage, lodging, and meal allowances) and
personal service costs (costs based on the number of hours re-
qulred to perform the initial inspection).

¢ It is estimated that the average bed census per home
will be five (5) residents.




