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TITLE 64

WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULJGH |

SERIES 65

RESIDENTIAL BOARD AND CARE HOMES

§ 64-65-1. Genperal.

1.1. Scope. -- This legislative rule pre-
scribes specific standards and procedures to
provide for the health, safety, and protection
of the rights and dignity of residents of resi-
dential board and care homes. This rule
must be read in conjunction with W. Va.
Code § 16-3C-1 et seq. and § 16-3H-1 et
seq. to determine the complete requirements
for licensing, regulation, and compiaint in-
vestigations of residential board and care
homes.

1.2, Authoritv. -- W, Va, Code § 16-
5C-3. Related W. Va. Code § 16-3C-1 et
seq. and § 16-5H-1 et seq.

1.3. Filing Date. -- June 16, 1997,
1.4. Effective Date, -- August 1, 1997,

1.5. Repeal of Former Rule. -- This
legislative rule repezls and replaces West
Virginia Division of Health Legislative
Rules, WV 64 CSR 63, Residential Board
and Care Homes, effective October 1, 1993,
§ 64-65-2. Application and Enforcement.

2.1. Application. -~ This rule applies to
any person, and every form of organization,
whether incorporated or unincorporated,
including any partnership, corporation, trust,
association or political subdivision of this
State establishing, maintaining or operating
a residential board and care home as defined
in W. Va. Code § 16-3C-2 and § 16-3H-1
and this rule: Provided, That this rule does
not apply to homes or asylums operated by
fraternal orders pursuant to W. Va. Code §

OFFIGE OF WEST
O LGRETARY OF

35-3-1 et seq.
2.2. Enforcement. -- This rule is

enforced by the secretary of the West
Virginia department of health and human
resources.

§ 64-65-3. Definitions.

~

3.1, Adult Day Care. -- An alternative
to twenty-four (24) hour institutional care to

~ elderly or disabled aduits who need care and

supervision not to exceed fourteen (14) hours
a day.

3.2 Abuse, -- Mistreatment of
residents, inciuding physical bodily harm,
misuse of physical or chemical restraints,

~ verbal abuse, and infliction of emotional

suffering.

3.3. Activities of Daily Living. -- The
activities that individuals generally perform
regularly in the course of maintaining their
physical seives, such as eating, dressing, oral
hygiene, toileting, personal grooming, and
moving themselves from one location 1o
another, as for example, in moving from a
bed to a chair, or from one (1) room 0
another.

3.4. Administration of Medications. --
Opéning a container of medication and
giving the medication to the person for
whom it is prescribed, including giving
injections and administering eye drops.

3.5. Administrator. -- The owner or
individual selected by the licensee to be
responsible for the day-to-day operation of
the residential board and care home.

0 47 M Y9
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care home is licensed to provide care.

3.7. Bedfast. -- The condition of indi-
viduals who are confined or restricted to a
bed or chair for a prolonged or indefinite
period of time with limited mobility and
ability to turn themselves while in bed or
remove themselves from a chair, making
them susceptible to physiological, physical
and psychological complications of immobi-
lization and incapable of self-preservation.
An individual for whom a physieian has pre-
scribed bed rest because of a short term ill-
ness (i.g. cold, flu, virus, etc.) is not consid-
ered bedfast. '

3.8. Behavioral Health Services. --
Those services intended 10 help individuals
with emotional or mental disorders, alcohol
or drug abuse problems, or mental retarda-
tion or other developmental disabilities to
gain or regain the capacity to function adap-
tively in their environment, to care for them-
selves and their families, and to be accepted
by society.

3.9. Chemical Restraint. -- A psychoac-
tive drug that is used for discipline or conve-
nience and is not required to treat medical
symptoms.

3.10. Certified Long Term Care Nurs-
ing Assistant. -- Any individual who has met
the requirements for entry in the long term
care nursing assistant registry, established
under the requirements of 42 CFR §§
483.130, 483.152 through 483.154, related to
nurse aide training.

3.11. Communicable Disease. -- An
illness due to an infectious agent or its toxic
products which is transmitted, directly or
indirectly, to a susceptible host from an in~
fected person, animal, or arthropod, or
through the agency of an intermediate host
or a vector or through the inanimate environ-
ment.

3.12.  Developmental Disorder. - A
group of disorders in which the predominant
disturbance is in the acquisition of cognitive,
language, motor, or social skiils, The distur-
bance may involve a general delay, as in
mental retardation, or a delay or failure 1o
progress in a specific area of skill acquisition
or multiple areas in which there are qualita-
tive disortortions of normal development,
The course of developmental disorders tends
to be chronic, with some of the signs of the
disorder persisting in a stable form (without
periods of remission or exacerbation) into
adult life,

3.13. Disability. -- Any limitation of
physical, mental, or social activity of an in-
dividual as compared with other individuals
of similar age, sex, and occupation. Fre-
quently refers to limitation of the usual or
major activities, most commonly vocational.
There are varying types (functional, voca-
tional, learning), degrees (partial, total), and
durations (ternporary, permanent) of disabil-

ity.

3.14.  Exploitation. -- Illegal or im-
proper use of a resident or a resident’s prop-
erty.

3.15. Extensive Nursing Care. -+ The
nursing care required when there is a major
deviation from normal in a body svstem or
multiple body systems of such magnitude
that the deviations are life threatening, and
the individual’s condition is unstable and
unpredictable.

3.16. Functional Needs Assessment. --
Any assessment tool that identifies for the
resident and the home those services that the
home will need ic obtain or provide for the
resident in order to promote the resident’s
health, wellness, comfort, dignity and inde-
pendence.

3.17. Household Member. -- A member
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of a family operating a residential board and
care home who lives in the home and who is
not recejving services as a resident of the
residential board and care home.

3.18. Immediate and Serious Threat. --
A situation which mayv present a high proba-
bility of serious harm or injury to one or
more residents. An immediate or serious
threat nesd not result in actual harm to any
resident. The threat of probable harm is as
as serious or significant as actual harm.

3.19. Imminent Danger. -- As applied
to a violation of this rule, a danger which
could reasonably be expected to immediately
cause or contribute to death, serious physical
harm or illness to residents, household mem-
bers or staff before the threat can be elimi-
nated through the plan of correction process
of this rule. '

3.20. Legal Representative’. --

3.20.a, A conservator, temporary
conservator or limited conservator appointed
pursuant to the West Virginia Guardianship
and Conservatorship Act, W. Va. Code, §44-
[-1-et seq., within the limits set by the order;

3.20b. A guardian, temporary
guardian or limited guardian appointed
pursuant to the West Virginia Guardianship
and Conservatorship Act, W. Va. Code, §44-
I-1-et seq., within the limits set by the order;

3.20.c. An individual appointed as
committee or guardian prior to June 9, 1994,
within the limits set by the appointing order
and W, Va. Code 44A-1-2(d);

" Owners and administrators should note that the

varicus types of legal representatives do not necessarily
have the lawful authority to act on behalf of the resident
in all martters which may require action by a legai
repreésentative.  For example, a conservator may have
responsibifity for financial affairs, bur not personal
affairs, such as medical care.

3.20.d. A person having a medical
power of attorney pursuant to the West Vir-
ginia Medical Power of Attorney Act, W.
Va. Code §§16-30A-1 et seq., within the
limits set by the law and the appointment;

3.20.e. A representative payee un-
der the U.S. Social Security Act, Title 42 US
Code §301 et seq., within the limits of the
pavee’s legal authority;

3.20.1. A surrogate decision-maker
appointed pursuant to the West Virginia
Health Care Surrogate Act, W. Va. Code
§§16-30B-1 et seq., or the West Virginia Do
Not Resuscitate Act, §§16-30C-1 et seq.,
within the limits set by the appointment;

3.20.g. An individual having a du-
rable power of attorney pursuant to W, Va.
Code §39-4-1, or 2 power of attormey under
common law, within the limits of the
appointment: or

3.20.h.  An individual lawfully ap-
pointed in a similar or like relationship of
responsibility for a resident under the laws
of this State, or another State or legal juris-
diction, within the limits of the appiicable
statute and appointing authority.

3.21. Licensed Health Care Profes-
sional. -- Any health care professional cur-
rently licensed in West Virginia such as, but
not limited to a: sociai worker, dentist, prac-
tical nurse, occupational therapist, pharma-
cist, physical therapist, physician, physician
assistant, psychologist, registered profes-
sional nurse, or speech-language pathologist.

3.22. Life Care Contract. -- A contract
between the residential board and care home
and an individual in which the residential
board and care home agrees to provide long-
term residential care for the individual, for
the remainder of the individual's life, regard-
less of the ievel of care needed by the indi-
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vidual,

3.23. Limited and Intermittent Nursing
Care. -- Direct hands-on nursing care of in~
dividuals who nesd no more than two {2)
hours of nursing care per day for a period of
time no longer than ninety (90) consecutive
days per episode, with a period of at least
thirty (30} days between episodes.

3.24. Major Incident. -- An event or
occurrence, the outcome of which places one
(1) or more residents’ health and well-being
in jeopardy or imminent danger, as for ex-
ample: a fall, accident or other event which
seriously injures or threatens the life of the
resident; a resident death occurring from
other than natural causes; a missing resident
who is likely to injure him or herself or who
needs medication or treatment on a regular
basis and who is likely to have difficulty
returning to the home on his or her own;
assaults on a resident resulting in injury; or
events which cause the disruption of normal
residential board and care home activity,
such as threats or occurrences of extreme
violence, explosions, fire or natural disasters.

3.25. "Mental Disorder. -- A mental ill-
ness that affects the well-being or behavior
of an individual to such an extent that for his
or her own welfare or the welfare of others,
he or she requires treatment.

3.26. Neglect. -- Failure to provide for
the necessities of daily living or the lack of
care for significant medical problems.

3.27. Nursing Care (Nursing Services).
- Those procedures commonly employed in
providing for the physical, emotional and
rehabilitation needs of the ill or otherwise
incapacitated which require technical skills
and knowledge beyond that which the un-
trained person possesses, including, but not
limited to, such procedures as: irrigations,
decubitus care, catheterizations, special pro-

cedures contributing to rehabilitation and
administration of medication by any method
which involves a level of complexity and
skill in administration not possessed by the
untrained person.

3.28. Nursing Support Staff. -- Regis-
tered professional nurses, practical nurses,
and nursing assistants employed by the resi-
dential board and care home to provide di-
rect hands-on nursing services 1o residents.

3.29. On-going Nursing Care. -- The
nursing care required when a deviation in
health is expected to continue over a lengthy
period of time (i.e. in excess of ninety (90)
days) with minimal or no improvement.

3.30. Personal Assistance. -- Personal
services, including, but not limited to the
following: help in walking, bathing, dress-
ing, feeding, or getting in or out of bed, or
supervision required because of the age or
mental impairment of the resident.

3.31. Physical Restraint. -- A device
which physically limits, restricts, or deprives
an individual of movement or mobility.

3.32. Resident. -- An individual living
in a residential board and care home fore
purpose of receiving residential board and
care services from the home.

3.33. Residential Board and Care
Home. -- Any residence or any part or unit
thereof, however named, in this State which
is advertised, offered, maintained, or oper-
ated by the owners or management, whether
for consideration or not, for the express or
implied purpose of providing accommoda-
tions, personal assistance and supervision, for
a period of more than twenty-four (24)
hours, to four (4) to ten (10) persons who
are not related to the owner or manager by
blood or marriage within the degree of con-
sanguinity of second cousin and are depend-
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ent upon the services of others by reason of
physical or menial impairment or who may
require limited and intermittent nursing care
but are capable of self-preservation and are
not bedfast, including those individuals who
qualify for and are receiving services coordi-
nated by a licensed hospice.

3.34. Restorative Care. -- Care directed
toward assisting a resident to achieve and
maintain an optimal level of self-care and
independence and providing assistance to
residents in learning or relezrning skills
needed in everyday activities.

3.35. Secretary. -- The secretary of the
State department of health and human re-
sources or his or her lawful designee.

3.36. Self-preservation. -- The capabil-
ity of, at least, removing one’s physical self
from situations involving imminent danger,
such as fire. o '

3.37. Service Plan. -- A written descrip-
tion of the services being provided to the
resident to meet all of the needs idemified in
his or her functional needs assessment.

3.38. Supervision. -- The assumption of
varying degrees of responsibility for the
safety and well-being of residents including,
but not limited to: being aware of the resi-
dent’s location to the extent identified as a
need by the resident functional needs assess-
ment; monitoring through observation the
activities of the resident while on the pre-
mises of the home to ensure his or her
health, safety and well-being; reminding the
resident of any important activities of daily
living and prescribed medication; purchasing
of food and other supplies; meeting nutri-
tional needs; arranging for or providing
transportation as necessary; and other similar
activities.

3.39. Supervision of Self-Administered

Medications. -- A personal service which
includes reminding residents to take medica-
ticn, opening boitle caps for residents, read-
ing the medication label to residents, observ-
ing residents while they take medication,
‘checking the self-administered dose against
the lzbel on the container, and reassuring
residents that they have obtained and are
taking the dosage as prescribed.

§ 64-63-4, State Administrative Proce-
dures,

4.1. General Licensing Provisions.

4,1.a. No person may esiablish,
maintain, offer. operate or advertise a resi-
dential board and care home without first
obtaining from the secretary a license autho-
rizing the operation: Provided, however,
That any person who filed an application for
a residential board and care home license
with the secretary prior to October 1, 1993
may continue to operate the residential board
and care home without a license until the

- secretary grants or denies the license.

4.1.b. A license is valid only for
the licensee and for the structure named in
the application and identified on the license.
Separate buildings on the same premises
operated as residential board and care homes
require separate licenses. The license is not
transferable or assignable, and shall be sur-
rendered to the secretary upen written de-
mand, or immediately, when the residential
board and care home ceases provision of
services.

4.1.c. The words "clinic”, "hospi-
tal", "nursing home", “personal care home"
or any other words which suggest a type of
facility other than a residential board and
care home shall not be used in the name of
the home or in any of the home’s advertis-
ing. If the licensee owns more than one (1)
residential board and care home, each home
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shall have a separate identification. The
licensee shall notify the secretary of any
change in the name of the home.

4.1.d. Residential board and care
homes which have residents who need lim-
ited and intermittent nursing care shall com-
ply with all requirements of this rule.

4.1.e. Residential board and care
homes which do not have residents who need
limited or intermittent nursing care are not
required to comply with Section 12 of this
rule.

4.1.f. The licensee is responsible
for compliance with: this rule; the terms of
the home’s license; W. Va. Code § 16-5C-1
et seq., titled Nursing and Personal Care
Homes and Residential Beard and Care
Homes; other relevant federal, State or local
laws and regulations; and with the home’s
policies.

4.1.g. A residential board and care
home is prehibited from renting, leasing or
using its premises for any purpose that dis-
rupts the activities of the residents.

4.1.h. A facility that intends to pro-
vide day care shail notify the secretary of the
number of individuals it plans to serve in
addition to the residential board and care
home census. The secretary shall approve
the provision of day care for the number of
individuals identified based on space, accom-
modations and staffing before day care resi-
dents are accepted. Individuals being pro-
vided this service must have health screening
as required for residential board and care
home residents and must be capable of seli-
preservation.

4.1.1. Residence in a residential
board and care home is restricted to resi-
dents, owners, household members, the
administrator, and employees, unless other-

wise approved in writing by the secretary.

4.1.j. A residential board and care
home is prohibited from advertising, assert-
ing, representing or otherwise implving in
any manner that it may render care or ser-
vices other than those specifically identified
within the scope of its license.

4.1.k. The secretary may issue an
initial or a renewal license for a period not
to exceed one (1) vear: Provided, That if an
applicant timely submits, in conformance
with this rule and W. Va. Code § 16-3C-1 et
seq., an application for renewal of a license
currenily in effect, together with payvment of
the proper fee, the license shall continue in
effect until: (a)} one (1) year following the
expiration date of the license; (b) the date of
the revoecation or suspension of the license
pursuant to this rule and W. Va. Code § 16-
5C-1 et seg., or (¢) the date of issuance of a
new license, whichever date occurs first.

4,2, Initial License.

4.2.a. Applications for initial licen-
sure as a residential board and care home
shall be submitted to the West Virginia of-
fice of health facility licensure and certifica-
tion of the department of health and human
resources, and shall include:

42.a.1. The following informa-
tion, (see W. Va. Code § 16-5C-6(a)):

4.2.a.1.A. The name and
address of the applicant;

4.2.2.1.B. The name, ad-
dress and principal occupation:

4.2.a.1.B.1. Of each
person who, as a stockholder or otherwise,
has a proprietary interest of ten percent
(10%) cr more in the applicant;
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4.2.a.1.B.2. Of each
officer and director of a corporate applicant;

4.2.a.1.B.3. Of each
trustee and beneficiary of an applicant which
is a trust; and where a corporation has a
proprietary mterest of fifty percent (50%) or
more in an applicant, the name, address and
principal occupation of each officer and di-
rector of the corporation;

4.2.a.1.C. The name and
address of the owner of the premises of the
residential board and care home or proposed
residential board and care home, if he or she
is a different person from the applicant, and
in such case, the name and address:

4.2.a1.C.1. Of each
person who, as a stockholder or otherwise,
has a proprietary interest of ten percent
(109%) or more in the owner of the premises
of the residential board and care home or
proposed residential board and care home,

42.2.1.C.2, Of each
officer and director of a corporate applicant;

4.2.2.1.C.3. Of each
trustee and beneficiary of the owner of the
premises of the residential board and care
home or proposed residential board and care
home if he or she is a trust; and, where a
corporation has a proprietary interest of fifty
percent (50%) or more in the owner of the
premises of the residential board and care
home or proposed residential board and care
home, the name and address of each officer
and director of the corporation;

4.2.a.1.D. Where the ap-
plicant is the lessee or the assignee of the
residential board and care home or the pre-
mises of the proposed residential board and
care home, a signed copy of the lease and
any assignment thereof; '

4.2.a.1.E. The name and
address of the residential board and care
home or the premises of the proposed resi-
dential board and care home;

4.2.2.1.F.  The proposed
bed quota of the residential board and care
home and the proposed bed quota of each
unit thereof;

4.2.a.1.G. A list of the
residential board and care home’s employee
positions and the duties of each position;

4.2.a.1.H. The name and
address of the individual who is to serve as
administrator;

42,211 Evidence of
compliance with applicable laws and regula-
tions governing zoning, buildings, safety, fire
prevention and sanitation as required by this
rule;

4.2.a.1.J. Documentation
that the home has made provisions in policy
to ensure the continuing care of zll residents
for the thirty (30) day period after notifica-
tion of a pending closure. Any expenses
incurred by the department to provide con-
tinuing resident care (i.e., food, staff, etc.)
during this thirty (30} day period, are the
responsibility of the owner; and

4.2.a.1.K. Such additional
information as the secretary may require.

4.2.b. The application shall be on
forms provided by the secretary, and shall
bear the notarized signature of the applicant.
The signature on the application and accom-
panying forms serves as a release for obtain-
ing references, credit and other background
information. The application shall be ac-
companied by a non-refundable license fee
in the amount shown on the form, as filed
with the Secretary of State, as established
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pursuant to W. Va. Code § 16-5C-6(e), titled
"License required; application; fees; duration;
repewal,” in the form of a check or money

order payvable to the West Virginia office of

health facility licensure and certification.
The secretary will not review incomplete
forms and will return them to the applicant.
The applicant shall provide to the secretary
a balance sheet showing all expenses and all
income on forms provided by the secretary,
including but not limited to, reimbursement
of the owners, lease payment, number of
residents, number of SSI recipients, and
monthly raies charged. As mandated by W.
Va. Code § 16-5C-6(e), the cost of the initial
licensure inspections or inspections for
changes in licensed bed capacity shall be
borne by the applicant and must be received
by the department prior to the issuance of an
initial or amended licenss.

4.2.c. New applicants for licensure
shall provide to the secretary a preliminary
operating plan which shall include a pro-
posed budget that projects monthly income,
lease payment and reimbursement of the
OWTerS.

4.2.d. The applicant shall submit
the application and fee at least ninety (90)
days prior to the date proposed for com-
mencement of operations.

4.2.e. Except as specified in sub-
section 4.13 of this rule, the secretary shall,
afier inspection, issue an initial license, if the
applicant complies with this rule.

4.2.f. If any residents of a residen-
tial board and care home are to be moved to
another location owned or operated by the
same licensee, the licensee shall apply for a
license for the new location at least ninety
(90) days in advance of the move.

4.3, Waivers.

4.3.a. The secretary may waive the
requirements of this rule if after a thorough
investigation, the secretary determines that
the request for waiver will not adversely
affect the health, safety, welfare or rights of
the residents.

4.3.b. In order to request a waiver,
the licensee or resident shall submit a written
request for the waiver at least thirty (30)
days in advance of the date on which the
waiver is requested to begin. The request
shall:

4.3.b.1.  Specify the specific
requirement in this rule for which the waiver

is requested;

4.3.b.2. Specify the time pe-
riod for which the waiver is requested;

4.3.5.3. Include specific and
detailed reasons for the request;

4.3.b.4. Explain why the spe-
cific requirement cannot be complied with;
and

4.3.b.5. Document that there
will be no adverse effect on resident health,
safety, welfare, or rights if the waiver is
granted.

4.3.c. The individual making the

request shall send a copy of the reguest to

the residents of the home, the ombudsman
representing the residents of the home, and
the legal representative or next of kin for
each of the residents, and shall send a list of
the names and addresses of these persons to
the secretary within ten (10) days of making
the request. The person receiving a copy of
the request or any other person shall have
the right to oppose the request by stating the
reasons therefor to the director within ten
(10) days of the receipt of notice of the re-
quest. If there is opposition to the request,
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a hearing shall be afforded all parties. All
of the provisions of W. Va. Administrative
Rules, Department of Heaith and Human
Resources, Rules of Procedure for Contested
Case Hearings, 64 CSR 1, apply.

4.4, License Renewal.

4.4.a. Applications for renewal of
a license shall be postmarked or hand deliv-
ered to the secretary a minimum of ninety
(90) days prior to the expiration date appear-
ing on the currently held license.

4.4.b, Except as specified in sub-
section 4.13 of_this rule, the secretary shall
issue a renewal license when the following
conditions are met;

4.45b.1. The home is found to
be in compliance with this rule;

4.4.b.2. The applicant has sub-
mitted a complete application and all re-
quested documentation regarding financial
capability and management of the home; and

4.4b.3. The home has met all
Class | standards as set forth in subsection
4,10 of this rule and has attained at least a
"C" rating according to this rule,

4.5, Provisional License.

4.5.a. The secretary may issue a
provisional license when:

4.5.a.1. The home has received
an overall "F" rating; or

4.5.a.2. All requirements for
renewal of a license are not met prior to the
expiration of the previously issued license,

4.5.b. The secretary shall not issue
a provisional license when the home:

4,5.b.1. Is in violation of any
Class I standard;

4,5.b.2. 1s assigned a rating of
"F" in three (3) or more licensure categories;

4.5.b.3. Has a record of non-
compliance with this rule; or

4.5.b.4. Does not demonstrate
potential for at least an overall "C" rating
within the expiration date of the currently
issued license.

4.5.c. The secretary shall not renew
a provisional license.

4,5.d. The secretary shall determine

“the period of time for which a provisional

license is issued. However, in no instance
shall this period exceed one (1) vear.

4.5.e. If the owner of a homa is
denied a provisional license or a provisional
license expires, the secretary shall treat a
subsequent application for a license as an
initial license and the owner shall meet the
requirements for an initial license including
the cost of an initial application fee and in-
spections as determinad by the secretarv.

4.6, Inspections.

4.6.a, The secretary shall make or
cause to be made inspections by duly autho-
rized representatives necessary to carry out
the intent of W. Va. Code §§ 16-5C-1 et
seq., 16-5H-1 et seq., and this rule.

4.6.b. The secretary has the right to
enter upon the premises of a residential
board and care home without prior notice to
conduct inspections. [f the owner or person
in charge cf the home refuses entry, the sec-
retary may apply to the circuit court in
which the home is located or the circuit
court of Kanawha County for a warrant 1o
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compel admittance to the home.

4.6.c. The secretary has the right to
enter upon the premises of any building for
which there is reason to believe that it is
being operated or maintained as a residential
board and care home without a license. 1If
the owner or person in charge of the home
refuses entry, the secretary may apply to the
circuit court in which the building is located
or the circuit court of Kanawha County for
a warrant authorizing an inspection.

4.6.d. The secretary shall conduct
at least one (1) inspection of a residential
board and care home in order to assign 2
rating for all categories of standards prior to
issuance of an initial license. Inspections
shall be conducted afier:

4.6.d.1. The application and
fee have been received and been determined
to be complete;

4.6.d.2. All requested docu-
mentation verifies the readiness of the home
for an inspection;

4.6.d.3. Fees for the cost of
ingpections have been received by the secre-
tary; and

4.6.d.4. Necessary inspections
can be scheduled.

4.6.e. Periodic unannounced inspec-
tions shall be conducted to determine the
residential board and care home’s continued
compliance with applicable statutes and regu-
lations.

4.6.f. The secretary shall prepare a
written report of any inspection made pursu-
ant to this rule within fifteen (15} days of
the completion of the inspection and shall
mail a copy to the licensee or administrator,
as applicable, specifically listing any viola-
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tion of this rule.
4.7. Complaint Investigation.

4.7.a. Any person may register a
complaint with the secretary alleging a viola-
tion or viclations of this rule by a residential
board and care home or a facility alleged to
be operating unlawfully as a residential
board and care home. The complainant shall
state the substance of the complaint and
identify the home or building by name or
address.

4.7.b. The secretary has the author-
ity to conduct investigations as necessary 1o
determine the validity of the complaint and
shall notify the residential board and care
home or a facility alleged to be operating
unlawfully as a residential board and care
home of the substance of the complaint at
the time of the completion of any investiga-
tion.

4.7.c. The secretary shall notifv the
home of any corrective action it will be re-
quired to take, the time frame for completion
of the corrective action and any disciplinary
action to be taken by the secretary to the
complainant, to the licensee, and to the
administrator,

4.7.d. The secretary shall keep the
names of 2 complainant and of any resident
named in the complaint confidential and
shall not disclose the names to the public
without written permission of the complain-
ant and the resident and his or her legal
representative, if any. The secretary shall
delete the name of a complainant or resident
named in a complaint or information con-
tained in the report of an investigation which
could reasonably identify the complainant or
any resident, uniess the resident gives writien
permission for the disclosure or there is clear
and cenvincing evidence in a particular in-
stance which requires disclosure of names.
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4.7.e. If a complaint becomes the
subject of a judicial proceeding, nothing in
this rule shall be construed to prohibit the
disclosure of information which weuld other-
wise be disclosed in judicial proceedings.

4.7.f. Any type of discriminatory
treatment of a resident by whom, or upon
whose behalf, a complaint has been submit-
ted to the secretary, within one hundred
twenty (120) days of the filing of the com-
plaint or the institution of such action, shall
raise a rebuttable presumption that the dis-
criminatory treatment acticn was taken by
the residential board and care home in retali-
ation for the complaint or action.

4.7.g. If, after an investigation, the
secretary determines that the complaint has
merit, he or she shall advise any injured
party of the possibility of a civil remedy. In
addition, residents, residents’ families or
legal representatives or ombudsmen may also
independently pursue civil remedies for vio-
lations of this rule.

4.7, If a residential board and
care home which is found to have violated
one (1) or more requirements of this rule
during a routine inspection, or a complaint
or other investigation fails to correct the vio-
lations within one hundred twenty (120) days
of the completion of the inspection or inves-
tigation, the secretary shall give written no-
tice of the uncorrected violations and of the
amount of time until the secretary will
report’ the residential board and care home’s

? Under the provisions of 42 U.S.C. 1616(e) and 43
CFR, Part 1397--Standard Setting Requirements for
Medical and Nonmedical Facilities Where SSI Recipi-
ents Reside, all states are required to "estabiish, main-
tain, and ensure the enforcement of standards for any
category [emphasis added] of institutions. foster homes,
or group [iving arrangements, in which, as detenmined
by the State, a sighificant number of recipients of
Supplemental Social Security Income (SS8I) benefits
resides oris likely to reside. SSI residents who live in
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lack of compliance with the rule to the So-
cial Security Administration to all residents,
their families and any legal representatives.
The secretary shall also provide all residents
with a list® of approved facilities and agen-
cies to assist them in moving.

4.7.1. If a residential board and care
home which is found to have violated one
(1) or more requirements of this rule during
a routine inspection or a complaint or other
investigation fails to correct the violations
within two hundred ten (210) days of the
completion of the inspection or investigation,
the secretary shall report’ the residential
board and care home’s lack of compliance
with this rule to the Social Security Admin-
istration. The secretary shall also provide all
residents, their families and any legal
representatives with a list® of approved facili-
ties and agencies to assist them with moving.

4.8. Plans of Correction.

4.8.a. The licensee of a home
found on the basis of inspection or other
investigation to have violations of require-
ments in this rule shall develop a plan of

relevant facilities which violate any of the standards
will be subject to a reduction in their 81 payments ..,
in an arnount equal to any State supplementary benefit
or other pavment made by the State for anv medical or

_remedial care provided them by the facility.” As part of

their responsibilities under the federal regulations,
States are required 1o make certain reports o the resi-
dents of deficient facilities and to the appropriate
regional office of the United States Social Security
Administration.

* See also foomote #2. The purpose of the notification
is to inform residents that they do not have the protec-
tion of the violated requirement; the list is intended to
provide assistance 1o residents in moving if the lack of
compliance by the residemial board and care home
endangers them or causes a reduction in their henetits,

* See foomote #2.

5 =
© See footnote 3.
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correction which shall be signed and dated
by the licensee and submitted to the secre-
tary within fifteen (135) working days of re-
ceipt of the report of the inspection or other
investigation. '

4.8.b. The secretary may require
immediate correction in the case of a viola-
tion constituting immediate and serious
threats to the health or safety of a resident or
emplovee.

4.8.c. The plan of correction shall

specify: -
4.8.c.1. The violations to be

corrected;

4.8.c.2. Action taken or pro-
posed to correct the violations and proce-
dures to prevent their recurrence; and

4.8.¢.3. A calendar date by
which the violations will be corrected, which
date shall allow the shortest possible time in
which the residential board and care home
may reasonably be expected to correct the
violation. A home shall ordinarily be ex-
pected to comply with the rule within sixty
(60) days of the inspection; however, the
secretary may allow more time for certain
types of deficiencies.

4.8.d. The plan of correction shall
be approved, modified or rejected in whole
or in part by the secretary in writing.

4.8.e. In modifying or rejecting a
proposed plan of correction, the secretary
shall state the reasons for the modification or
rejection.

4.8.f. When the secretary rejects a
plan of correction, the residential board and
care home has a reasonable amount of time,
but no more than fifteen (15) working days,
to submit a revised plan.
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4.8.g. The secretary may conduct
reasonable and necessary procedures, includ-
ing a follow-up on-site inspection, to verify
the correction of anyv violations identified

‘during an inspection or any other investiga-

tion,
4.9. Release of Reports and Records.

49.a. The secretary, from the time
of receipt, shall make available for public
inspecticon, and upon request, provide copies
of the following at a reasonable cost:

4.9.a.1, Information concerning
and actual applications and exhibits;
4.9.a.2. Inspection reports;

4.9.a.3. Reports of investiga-
tions conducted in response to complaints;

4.9.a4. A current list of the
names and addresses of residentiial board and
care homes found to be in violation of this
rule, including the detail of each viclations;
and

4.9.a.5. Any other reports filed
with or issued by the secretary pertaining to
the compliance of a residential board and
care home with applicable laws and rules.

4,9.b. The names of residents shall
be kept confidential and shall not be dis-
closed without the resident’s written permis-
sion or bv order of court of record. Nothing
contained in this rule shall be construed to
require or permit the public disclosure of
confidential medical, social, personal or fi-
nancial records of any resident. Before re-
leasing a report or record judged public in-
formation, the secretary shall delete any con-
fidential information regarding a resident
which would reasonably permit identification
of the resident.
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4.10. Classification of Standards.

In accerdance with W. Va, Code § 16-
5C-5(c), a classification for each standard in
this rule is established according to the fol-
lowing:

4.10.a. Class | standards are those
the violation of which would present either
an imminent danger to the health, safety or
welfare of any resident or substantial proba-
bility that death or serious physical harm
would result;

4.10.b. Class Il standards are those
the violation of which would have a direct or
immediate relationship to the health, safety
or welfare of any resident but which would
not create imminent danger; and

4.10.c. Class III standards are those
the violation of which would have an indi-
rect or potential impact on the health, safety
or welfare of any resident.

4.11. Point System.

4,11.a. The secretary shall assign a
Class I standard a value of ten {(10) points if
the home fully complies with the standard.
If the home fails to comply fully with the
Class I standard and the secretary determines
that the lack of compliance presents either an
imminent danger to any resident or a sub-
stantial probability that death or serious harm
to_any resident may result, the score assigned
to the Class | standard shall be zero (0). If
the home fails to comply fully with the stan-
dard but does demonstrate substantial com-
pliance a score of seven (7) points may be
assigned to the standard. If the home fails to
demonstrate full or substantial compliance
with the standard but partial compliance is in
evidence, a score of five (5) points may be
assigned to the standard. If the home fails to
demonstrate partial compliance or if the vio-
lation is a repeat of a deficiency cited during

the previous licensure inspection, a partial
score shall not be assigned and the standard

_shall be scored as zero (0).

4.11.b. The secretary shall assign a
Class 11 standard a value of nine (9) points if
the home fully complies with the standard.
If the home fails to comply fully with the
Class I standard and the secretary deter-
mines that the lack of compliance may result
in substantial probability that serious harm to
the health, safety, or welfare of any resident
may result, the score assigned to the Class I
standard shall be zero (0). If the home fails
to comply fully with the standard but does
demonstrate substantial compliance a score
of six (6) points may be assigned to the stan-
dard. If the home fails to demonstrate full
or substantial compliance with the siandard
but partial compliance is in evidence a score
of four (4) points may be assigned to the
standard. If the home fails 1o demonstrate
partial compliance or if the violation is a
repeat of a deficiency cited during the previ-
ous licensure inspection, a partial score shall
not be assigned and the standard shall be
scored as a zero (0).

4.11.c. The secretary shall assign a
Class 111 standard a value of eight (8) points
if the home fully complies with the standard.
If the home fails o comply fully with the
standard but does demoenstrate substantial
compliance a score of five (5) points may be
assigned to the standard. If the home fails to
demonstrate full or substantial compliance
with the standard but partial compliance is in
evidence, a score of four (4) points may be
assigned to the standard. If the home fails to
demonstrate partial compliance or if the vio-

lation is a repeat of a deficiency cited during

the previous licensure inspection, a partial
score shall not be assigned and the standard
shall be scored as a zero {0).

4.11.d. The secretary shall deter-
mine substantial, partial, or lack of compli-
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ance with a standard based on the severity or
scope, or both, of the noncompliance rather
than the quantity of components out of com-
pliance under a specific standard.

4.11.e, If a standard is not applica-
ble for a particular residential board and care
home, a full compliance value shall be as-
signed for that item for scoring and rating
purposes.

4.12. Residental Board and Care Home
Rating. i

4.12.a. The secretary shall assign a
rating to each residential board and care
home based on the result of the licensure
inspection,

4.12.b. The rating shall be assigned
and included on the license issued to the
residential board and care home based on the
results of the licensure inspection.

4,12.c. Scores and ratings for indi-
vidual categories are shown in Table 64-3A
found at the end of this rule.

4.12.d. The secretary shall not per-
mit points scored in any individual category
to offset deficiencies within another cate-
gory. Therefore, the secretary will not com-
pute a toial of value points. An overall rat-
ing for the residential board and care home
cannot be determined solely on the basis of
total points earned.

4.12.e. For purposes of assigning
an overall rating, a category rating of "A"
shall be assigned a score of four (4); a cate-
gory of "B" shall be assigned a score of
three (3); a category rating of "C" shall be
assigned a score two (2); and a category rat-
ing of "F" shall be assigned a score of zero.
Category rating scores shall be totaled and
an average category rating score shall be
computed. An overall residential board and
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care home rating shall be assigned based on
considerations of both the average category
rating score and the number of categories
rated "F" as follows:

4.12.e.1. If a home is given a
rating of "F" on one (1) category or has an
average category rating score of less than
2.0, an overall rating of "F" shall be as-
signed;

4.12.2.2. For an average score
of 2.0 through 2.59, an overall rating of "C"
shall be assigned,

4.12.e.3. For an average score
of 2.6 through 3.59, an overall rating of "B"
shall be assigned; and

~4.12.e4. For an average score
of 3.6 through 4.0, an overall rating of "A"
shall be assigned.

4.12.f. The secretary may issue a
provisional license to a home with an overall
rating of "F" as deseribed in subection 4.5 of
this rule. However, any home demonstrating
an "F" in three (3) or more licensure catego-
ries shall not be issued a license and shall be
ordered to close or be subject to other ac-

~ tions by the secretary as described in W. Va.

Code §§ 16-5C-11, 16-5C-15, and 16-3H-3.

4.12.g. Any residential beard and
care home which has been determined by the
secretary to be noncompliant with any Class
I standard shall not be assigned a rating and
shall not be issued a provisional license as
specified in subdivision 4.5.2 of this rule,

4.12.h. The secretary shall assign a
rating no greater than a "B"” 0 a home which
has been denied a provisional license based
on violation of a Class [ standard and is sub-
sequently reapplying for an initial license as
specified in subdivision 4.5.5 of this rule,
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4,13, Non-Issuance of Initial or Re-
newal License,

4.13.a. The secretary may refuse to =~

issue either and initial or a renewal license if
he or she finds evidence of the following:

4.13.a.1. Lack of financial sta-
bility to operate, such as insufficient capital,
delinquent accounts, checks returned because
of insufficient funds, and nonpayment of
taxes, utility expenses and other essential
services;

4.13.2.2. Either the applicant
or the administrator has been arrested for,
adjudicated, and convicted of any felony or
of a misdemeanor relevant for the provision
of care in a health care facility or for operat-
ing a health care facility;

4.13,2.3.  The applicant has
been denied or has had a license to operate
a health care facility revoked in West Vir-
ginia or any other jurisdiction during the
previous five (5) years;

4.13.a.4. The applicant has a
record of noncompliance with lawful orders
of the departmeént or other licensing or cer-
tification agency for any jurisdiction in
which the applicant has operated, directed or
participated in the operation of a health care
facility;

4,13.2.5. The owner or person
in charge of the home has refused entry to
the secretary’s duly authorized representative
for an inspection or survey;

4.13.a.6. The home has inap-
propriately converted for its own use the
property of a resident;

4.13.a.7. The home has secured
property, or a bequest of property, from a
resident by undue influence;
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4.13.a,8. The home has sub-
mitted false information either on the licen-
sure or renewal application forms or during
the course of an inspection or survey of the

“home; or

4.13.2.9. In the instance of an
application for a renewal license, the home
has received an F rating in one (1) or more
of Sections five (§ 64-65-5) through twelve

(§ 64-65-12), as applicable, of this rule.

4.13.b. The secretary shall consider
all available evidence at the time of the de-
termination, including the history of the resi-
dential board and care home and the appli-
cant in complying with this rule, notices of
violations which have been issued to the
home and the applicant, findings of surveys

~and Inspections, and any evidence provided

by the home, residents, law enforcement
officials, and other interested individuals.

§ 64-65-5. Administration of the Residen-
tial Board and Care Home.

5.1. General Administrative Require-
ments.

5.l.a. The residential board and
care home shall adopt policies and proce-
dures governing the care and safety of resi-
dents, the protection of residents’ personal
property (i.e. periodic inventories of each
resident’s personal possessions) and rights,
the operation of the home, the services pro-
vided by the home, emergency procedures
and disaster plan, admission, discharge and
transfer of residents, complaint procedures,
infection contrel and all other policies and
procedures required by this rule. (Class III)

5.1.b. Policies and procedures shall
be in writing and kept current with changes
indicated by a dated signature of the admin-
istrator. (Class III)
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5.1.c. A copy of each policy and
procedure shall be available for inspection
on request by emplovees, residents, and resi-
dent’s representatives, (Class [1I)

5.1.d.  The residential board and
care home shall have written house rules
governing resident behavior and responsibili-
ties including: smoking; alcohol consump-
tion; visitation; recreational activities (includ-
ing television); personal laundry; and the use
and storage of personal belongings such as
furnishings and clothing. House rules may
not be inconsistent with this rule. (Class I1I)

3.1.e. The residential board and
care home shall comply with any applicable
State and local laws and regulations. (Class
1)

5.2. The Licensee.

5.2.a. The licensee is responsible
for compliance with this rule; the terms of
the home’s license; W. Va. Code §§ 16-5C-1
et seq.; other relevant federal, State or local
laws and regulations; and with the home’s
policies. {Class II)

5.2.b. The licensee shall:

5.2.b.1. Give evidence of fi-
nancial responsibility; (Class II)

5.2.b.2. Protect the physical
and mental well-being of the residents;
(Class 1)

5.2.0.3. Keep the records and
make the reports required by this rule (Class
IIT}; and

5.2.b.4, Meet the qualifications
of the administrator if he or she assumes
those duties, (Class III)

5.2.c. The licensee is responsible
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" may complete

for maintaining fiscal records which accu-
rately identify, summarize, and classify funds
received and disbursed for the operation of
the home. A recognized system of account-
ing shall be used to accurately reflect details
of the business, including residents’ trust
funds and other property. The home shall be
administered on a sound financial basis
consistent with good business practices, Evi-
dence of issuance of bad checks or accumu-
lation of delinquent bills shall constitute
prima facie evidence that the ownership
lacks satisfactory proof of financial ability to
operate the home in accordance with the
requirements of W. Va. Code § 16-5C-6.
(Class III)

5.2.d. The licensee shall maintain
a Hlability insurance policy in an amount that
will cover all injuries to any residents.
(Class 1)

5.3. Administrator,

5.3.a. A residential board and care
home shall have an administrator who is at
least twenty-one (21) years of age and has
completed high scheol or a general education
development (GED) certificate: Provided,
That individuals who are home administra-
tors at the time this rule becomes effective
this requirement within
twenty-four (24) months foliowing the effec-
tive date of this rule. (Class 1II)

5.3.b. The administrator of a resi-

_ dential board and care home shall have a

personal history which is free oft evidence
of abuse, fraud, or substantial and repeated
violations of applicable laws and rules in the
operation of any health or social care facility
or service organization, or in the care of de-
pendent persons; and conviction of crimes
relevant for the provision of care to a de-
pendent population as evidenced by a crimi-
nal investigative background check. (Class
108
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5.3.c. The administrator shall par-
ticipate in ten (10) hours of training related
to the adminisiration and operation of a
residential board and care home annually.
Attendance records shall be maintained on
file at the home. (Class III)

5.3.d. The administrator is respon-
sible and accountgble for the development
and execution of all policies and procedures
required by this rule and shall be able to
conform to applicable statuies, rules and reg-
ulations; know the requirements of the rule
for residential board and care homes; and
ensure the adequacy and appropriateness of
services delivered to the residents. (Class IT)

5.3.e. The administrator shall en-
sure that resident care is carried out by ap-
propriately licensed health care professionals
when required by State law and rules, and
that medications and treatments given to res-
idents are prescribed and administered as
required by State and federal law, rules and
regulations. (Class II)

5.3.f. The administrator or a re-
sponsible employee, designated in writing,
shall be available and in charge of the home
at zll times. Residents may not be desig-
nated as the person in charge of the home.
(Class 1I)

5.3.g. The licensee shall notify the
secretary in writing within ten (10) days of
any permanent change in the administrator of
a residential board and care home. A li-
censee shall not operate a home more than
thirty (30) days without a qualified adminis-
trator unless the secretary grants an exten-
sion, based on a determination that a reason-
able attempt has been made to find 2z suitable
replacement. (Class II)

5.4, Admission Procedures.

5.4.a. The residential board and
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care home shall not deny admission to a pro-
spective resident on the grounds of race,
national origin, religion, age, sex or disabil-
ity. (Class IIT)

5.4b. The relationship of a resident
10 the residential board and care home shall
be covered by a contract entered into at the
time of or prior to the individual’s admission
which provides written assurance of the ser-
vices that the home will provide to meet the
individual’s needs. Current residents shall be
provided with new or updated contracts
within fourteen (14) days of the effective
date of this rule, if the existing contract does
not meet the requirements of this rule. The
contract shall specify: the home’s admis- -
sion, retention and discharge criteria; ser-
vices to be offered with a full disclosure of
fees for services, including the home’s policy
regarding annual contract price and refunds;
an explanation of how personal finances will
be managed, how health care will be pro-
vided or arranged for, how activities are ac-
cessed; and the process of ledging com-
plaints. Each party to the contract shall have
a copy of the contract. (Class 111}

5.4.c. The home shall provide the
individual with the following information
separately at the time of the agreement:

5.4.c.l. Information and refer-
ral services to be provided by the home with
respect to assisting the resident’s utilization

- of social, recreational, and vocational activi-

ties within the community; (Class 1IT)

5.4.¢c.2. How the home will
protect the resident’s personal property from
loss and theft; (Class IID

5.4.¢c.3. How the home will
assist the resident in making appointments
for appropriate medical, dental, nursing or
mental health services as needed by the resi-
dent and how the home will arrange for
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transportation to and from these services;
(Class 1)

5.4.c.4. How the home will
address and prepare for emergency situations
that affect the well-being of residents, in-
cluding, but not limited to: life-threatening
medical emergencies (including whether the
home will provide CPR), fires, natural disas-
ters, severely inclement weather, industrial
accidents, major incidents, a missing resident
and immediate or serious threats; (Class 11I)

5.4.c.5.. The resident’s and
home’s responsibility for the procurement
and payment for prescribed medications, and
for the storage, administration and disposi-
tion of medications; (Class I1I) '

5.4.c.6. The responsibility of
the resident’s physician for required medical
examinations and treatment orders; (Class
[11)

5.4.c.7. The home’s policy
regarding room changes, retention during
temporary illness or a significant change in
resident status, transfers and discharges and
the resident’s and the home’s transfer and
discharge notification responsibilities. (Class
1)

5.4.c.8. The house rules gov-
erning resident behavior and responsibilities
(Class II1); and

5.4.c.9. A resident’s bill of
rights which is consistent with this rule.
(Class I1I)

5.4.d. Individuals admitted shall be
capable of self-preservation. The resident
record shall include documented certification
by a physician or psychologist that the resi-
dent is capable of self-preservation by virtue
of his or her ability to follow directions and,
with prompting if necessary, to take appro-
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priate action for self-preservation under
emergency conditions, except as provided in
this section. The certification shall be up-
dated as indicated by changes in the resi-
dent’s phyvsical or mental condition. (Class
1)

5.4.e. Individuals admitted may be

" in need of personal assistance in activities of

daily living, in nzed of supervision because
of mental or physical impairment, or have
limited and intermittent nursing care needs.
(Class 1)

5.4.1.  Individuals with identified
mental or developmental disabilities may be
admitted if the home can provide evidence
of continued professional follow-up to ad-
dress the individual’s mental health needs or
the individual is a client of a licensed behav-
ioral health agency. (Class 1I)

5.4.g. Individuals who qualify for
and are receiving services coordinated by a
licensed hospice may receive these services
in a residential board and care home, except

~ that services utilizing equipment which re-

quires auxiliary electrical power in the event
of a power failure, such as suction apparatus,
and intravenous or tube feeding pumps, shall
not be used unless the residential board and
care home has a backup power generator. In
the event that a resident is receiving limited
or intermittent nursing care or hospice ser-
vices, the residential board and care home
shall assure that the resident has privacy in
care and the ability to evacuate in an emer-
gency. The provision of services to the resi-
dent receiving limited or intermittent nursing
care or hospice care shall not interfere with
the provision of services to other residents.

(Class I)

5.4.h. When an individual is ac-
cepted for respite care or on an intermittent
basis, the individual's admission and annual
health assessment is valid for one (1) year.
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(Class I1I)

5.5, Restricted Admissions to Restden-
tial Board and Care Homes.

5.5.a. Individuals admitted shall not
require the use of routine physical or chemi-
cal restraints. (Class I

5.5.b. Individuals admitted shall
not require ongoing or extensive nursing
services. (Class 1)

5.5.c. Individuals admitted shall not
require a level of service for which the home
is not licensed or doss not provide. (Class
I)

5.6. Retention of Residents Whose Con-
dition and Functional Ability Declines After
Admission.

5.6.a. If a resident exhibits symp-
toms of a mental or developmental disorder,
and the resident is not receiving services to
meet his or her current needs, is not a client
of a behavioral health center, or does not
have a case manager, the home shall advise
the resident or his or her legal representative
of his or her behavioral health service op-
tions within the community. The resident
shall have thirty (30) days to obtain neces-
sary services. If the resident or his or her
legal representative fails to meet the resi-
dent’s needs in this area in a timely manner,
then the residential board and care home
shall refer the resident to a licensed behav-
ioral health agency: Provided, That the
home shall seek immediate trearment for a
resident or refuse to admit a prospective resi-
dent if the home has reason to believe that
the resident may suffer serious harm or is
likely to cause serious harm to himself or
herself or to others if appropriate interven-
tions are not provided in a timely manner.
(Class 1)
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5.6.b. Residents who become inca-
pable of self-preservation subsequent to ad-
mission may remain in the home for ninety
(90) days during a temporary 1llness or re-
covery from surgery if the resident’s care
does not require nursing care in excess of
limited and intermittent nursing care and the
resident is not incapable of self-preservation
for more than ninety (90) days, and the fol-
lowing criteria are substantiated through resi-
dent interview: {Class II)

5.6.b.1. The resident requests
to remain in the home; (Class II)

5.6.b.2. The resident is advised
of the availability of other specialized health
care facilities to treat his or her condition;
(Class 1T}

5.6.b.3. The need for such care
is the result of a medical patholegy or a re-

- sult of the normal aging process; (Class 1)

5.6.b.4. The home can main-
tain the residents’ safety and continue to
meet the residents’ needs. (Class I)

5.7. Discharge Procedures.

5.7.a. Homes with individuals in
residence who need more than limited and
intermittent nursing care shall inform the
resident or his or her legal representative of
the need to move the resident to a health
care facility with the capability of providing
the needed level of nursing care, except that
residents receiving services from a licensed
hospice program may remain in the home.
{Class I1I)

5.7.a.1. The home shall assist
the resident and his or her legal representa-
tive to attempt on a monthly basis to secure
placement in alternative care facilities.
(Class I1I)
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5.7.a.2. The home shall thor-
oughly document in the resident’s record
efforts made by the home and the resident or
his or her legal representative to obtain
placement in alternative care facilities and
refusals from the facilities in the event that
the resident is unable 1o secure alternative
placement and remains in the home. (Class
1I1)

5.7.b. The residential board and
care home shall give a thirty-day notice prior
to discharge unless an emergency situation
which requires transfer to a hospital or other
higher level of care exists or if the resident
is & danger to his or herself or others. A
copy of the written discharge notice shzll be
filed in the resident’s record. (Class II)

5.8. Records.

5.8.a. All records which centain the
information requiréd by this rule for resi-
dents shall be retainad at the home in a se-
cure area and shall be made available for
inspection by the secretary’s duly authorized
representative.  (Class I1I)

5.8.b. The licensee shall ensure that
all records are treated confidentially by staff
and shall establish a policy and procedure
for release of information from resident re-
cords. (Class III)

5.8.c. The residential board and
care home shall begin 2t admission, main-
tain, and keep current, a record for each resi-
dent. (Class 1I) The record shall include:

5.8.¢c.1. Resident’s name; social
security number; birth date; sex; marital sta-
tus; religious preference and affiliation, if
any: (Class III)

5.8.¢c.2. Names, addresses and
telephone numbers for the following relevant
persons: phvsician; dentist; legal representa-
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tive, if applicable; person, organization or
agency responsible for payments for support
of the resident, if applicable; next of kin or
other interested relatives; persons to be noti-
fied in case of an emergency or death; anyv
case management agency or organization;
and any day care or other programs in which
the resident regularly participates, (Class
I11)

5.8.¢.3. All agreements or con-
tracts entered into between the resident and
the home; initial health assessment and social
history; admission, transfer and discharge
data; (Class I1I)

5.8.c.4. Initial and subsequent
health assessments as required by this rule,
phvsician’s orders, a list of medications,
and/or medication administration records (if
appropriate); resident admission and monthly
weight; the dates of physician, dentist and
other health and behavioral health care pro-
viders and other professional appointments
and visits (including those tor accidents and
illness requiring medical attention, coordi-
nated by the home); all contact with the resi-
dent’s physician by the home staff} observa-
tions by personnel, licensed nurses, physi-
cian, or others authorized to care for the res-
ident; (Class I)

5.8.c.5. Documentation of inci-
dents and accidents involving the resident,
including, at a minimum, the time, place, the
action taken in response to the Incident and
the notification of the resident’s physician (if
applicable), family or legal representative;
(Class 111)

5.8.c.6. The resident’s func-
tional needs assessment, service plan, and
updates annually, and as indicated by signifi-
cant changes in the resident’s condition;
(Class III)

3.8.c.7. A list of clothing and
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personal possessions of the resident; (Class _

11I)

5.8.c.8. Documentation of resi-
dent account activities if the home is manag-
ing funds at the resident’s request; (Class
I11)

5.8.¢.9.  Documentation of
death, inciuding cause and disposition of the
resident’s personal effects and money or
valuables deposited with the home; (Class
1)

5.8.¢c.10.  Other information
required by this rule. (Class I1I)

5.8.d. The home shall keep resi-
dent records in safe storage for at least five
(5} years from the date of the discharge or
transfer of the resident, If the home ceases
to operate, the licensee shall procure a hold-
ing area for the resident records that will
ensure the confidentiality and safety of the
records from loss, destruction or unautho-

rized use. (Class III)

5.8.e. Each home shall maintain a
parmanent resident register in a bound note-
book in chronological order according to the
date of the resident’s admission. The regis-
ter shall include the date of the resident’s
admission, his or her name, the date of his
or her last day in the residential board and
care home and the name and address of the
residence, health care facility or other place
to which the resident (if living) has been
discharged. (Class II1)

5.9. Management and Control of Resi-
dent Funds.

3.8.a. If the licensee agrees to man-
age a resident’s funds, it shall be by written
request, in the manner directed by the depos-
itor and in accordance with this rule, utiliz-
ing generally acceptable accounting princi-
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ples to manage the funds in the resident’s
best interests. (Class 1)

5.9.b. The system shall not com-
mingle resident funds with the home’s funds
or with the funds of any person other than
another resident. (Class III)

5.9.c. A resident’s personal funds
exceeding two hundred dollars ($200) shall
be deposited in an interest bearing account at

_a local bank. (Class III)

5.9.d. The home shall, if it handles
resident monies in excess of twenty-five dol-
lars ($25) per resident and in excess of five
hundred doilars ($500) for all residents in
any month, give a bond in an amount and
with such surety as the secretary shall ap-
prove sufficient to cover all resident ac-
counis at all times. The licensee shall file a
bond in the sum to be fixed by the secretary
based upon the magnitude of the operations

" of the applicant but which sum may not be

less than two thousand five hundred dollars
($2,500) as shown in Table 64-65.2 found at
the end of this rule. Whenever the amount
of any bond which is filed pursuant to this
subsection is insufficient to adequately pro-
tect the money of residents being handled, or
whenever the amount of such bond is im-
paired, the licensee shall file an additional
bond in such amount as necessary to ade-
quately protect the money of residents being
handled. (Class III)

5.9.e. The resident account record
shall show in detail with supporting docu-
mentation all monies received on behalf of
the resident and the disposition of all funds
received. Persons shopping for residents
shall provide a list showing a description and
price of items purchased if the purchase ex-
ceeds ten ($10) dollars, along with payment
receipts for these items. (Class IIT)

3.9.f The home shall render a true
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and complete accounting of the management
and disposition of resident funds upon re-
quest to the depositor and the secretary and
at least quarterly to the resident. Informa-
tion shall be given to the resident upon re-
quest. (Class III)

5.9.¢. Upon termination of the de-
posit, the home shall account to the depositor
for all funds received, expended and held on
hand. (Class III)

5.10. Resident Death.

5.10.a. The death of a resident
shall be reported immediately to the attend-
ing physician and to the resident’s family or
legal representative, as applicable. (Class 1)

5.10.b. Upon the death of a resi-
dent, the following information shall be en-
tered in the resident’s record:

5.10.b.1. A record of the noti-
fication of the resident’s physician, the des-
ignated individual for emergencies, and legal
representative, if any; (Class II)

5.10.b.2. The date, time and
circumstance of death, including the name of
person to whom the body was released and
any other details specific to the death;
(Class I1)

5.10.b.3. A record of the dis-
position of the resident’s personal belongings
that were released, including funds. The
resident’s ]egal representative or next of kin
shall sign a detailed receipt for these items.
(Class II)

5.10.c. In the event of the death of
a resident, a licensee shall deliver all funds,
and property held in trust to the resident’s
estate administrator or executor. (Class II)

§ 64-65-6. Residential Board and Care
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~ Personnel.

6.1. Employment Standards.

6.1.a. The residential board and
care home shall have written persennel poli-
cies and procedures which appropriately
meet the needs of the home. (Class III)

6.1.b. The administrator shall as-
sure that all staff of the home meet the age
requirements of applicable State and federal
law, tules and regulations; are licensed (as
applicable) in accordance with State law;
care only for residents with needs that are
within the scope of his or her practice and
training; and are free from communicable
disease in an infectious stage. (Class [)

6.2. Staffing Requirements.

6.2.a. Each residential board and
care home shall maintain a minimum of one
(1) residential staff twenty-four (24) hours
per day (i.e. one per eight (8) hour shift) and

. shall have a sufficient number of employees
on duty te provide the residents with all of

the services identified in their individualized
service plans. (Class I)

6.2.b. Awake staff shall be present
in the home during normal resident sleeping
heurs when residents require supervision
during sleeping hours or are in need of lim-
ited and intermittent nursing services.
Awake staff are optional if all residents are
certified by a physician or psychologist as
not being in need of sleep time supervision
and they are not in need of limited and inter-
mittent nursing services. (Class I)

6.2.c. A multi-story home shall
maintain at least one (1) awake staff per
storv while residents are sleeping, except that
the secretary shall permit one (1) awake staff
in a multi-story home if: (Class I)
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6.2.c.l. The residents of the
home are certified by a physician or psychol-
ogist as not being in need of supervision
during sleeping hours; (Class 1)

6.2.c.2. The home has no resi-
dents who are in need of limited and inter-
mittent nursing services (Class 11); and

6.2.¢.3. The home has an im-
mediate emergency call svstem from the res-
idents to the awake staff person. (Class I)

8.2.d. The home shall have the
staff needed to meet the laundry, food ser-
vice, housekeeping, and maintenance require-
ments of this rule. (Class II)

6.2.e. When regular staff and su-
pervisory staff are absent due to iliness and
vacations, there shzll be coverage by substi-
tute personnel with comparable qualifica-
tions. (Class I)

6.2.f. Each residential board and
care home shall maintain and furnish to the
secretary upon request information from per-
sonnel records setting forth the number (in
full-time equivalents) and types of employ-
ees on duty in the home at any given time.
(Class 1ID

6.2.g. 1If residents experience poor
outcomes related to a lack of supervision or
unmet care needs, the secretary may require
the home to add staff. (Class II)

6.3. Employee Orientation and Train-
ing.

6.3.a. Training shall be provided to
new employees within the first twenty-four
(24) hours of association with the home in
emergency procedures and disaster plans,
including; evacuation of the home, proce-
dures to report a missing resident, medical
emergencies, accidents, fire, natural disasters
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or other emergencies. (Class II)

6.3.b. The home shall maintain a
written plan of orientation and training for
employees. Such training will be provided
within the first fifteen (15) days of employ-
men: inclusive of the following: (Class ITI)

6.3.b.[. Policies and proce-
dures of the home; (Class 111}

, 6.3.b.2. The rights and respon-
sibilities of residents including protection of
resident privacy and confidentiality; (Class
I11)

6.3.b.3. Complaint procedures
of the home; (Class HI)

6.3.b.4. Procedures and agen-
cies available in instances of abuse, neglect,
and mistreatment: the State adult protective
services agency, including its toll-free hot
line number; the State licensure and certifi-
cation agency, including its telephone num-
ber; the State commission on aging, includ-
ing its telephone number; and various other
concerned advocacy and protection organiza-
tions; (Class I11)

6.3.b.5. The care of aged, in-

~ firm or disabled adults with consideration for

individual capabilities and needs; (Class I11)

6.3.b.6.  Personal assistance
procedures as needed for resident care, in-
cluding at 2 minimum, personal grooming
care, personal hygiene care, nutritional ser-
vices, and signs and symptoms of alteration
in skin integrity; (Class III)

6.3.b.7. Specific duties and
responsibilities of the residential staff for
assisting current residents of the home (i.e.
a review of individualized service plans, the
activities program and/or professionally-de-
signed intervention strategies to help a resi-
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dent with behavioral health needs to manage
his or her behavior); (Class I1I)

6.3.b.8. Cardiopulmoenary re-
suscitation (CPR), as applicable, and first aid
(Class 1I); and

6.3.b.9. Infection control.
(Class I1I)

6.3.c. The home may modify the
initial orientation and training for individual
employees if the individual is certified as a
nursing assistant and maintained as such on
the nursing assistant registrv maintained by
the secretary. Completion of such a course
satisfies the requirement for training in the
areas of personal grooming, hygiene, assis-
tance in feeding and activities of daily liv-
ing. All other topics required by this rule
shall be addressed in the employee’s initial
orientation and training program. This pro-
vision does not exclude individuals certified
as nursing assistants from participation in
annual on-going in-service training. (Class
111)

6.3.d. The residential board and
care home shall provide ongoing in-service
training annually in the areas oft

6.3.d.1. Resident rights and
confidentiality; (Class III)

6.3.d.2. Abuse, neglect, mis-
treatment, and procedures to prevent the oc-
currence of such incidents; (Class I1I)

6.3.d.3. Emergency care of
residents (first aid and as applicable, CPR});
emergency plans for the home, including fire
safety and evacuation pians; (Class 111)

6.3.d.4. The responsibilities of
the residential staff for assisting residents
(i.e., individualized service plans, activity
programs, etc.) (Class III); and
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6.3.d.5. Infection control.

(Class I
6.4. Voluntears.

Volunteers rendering services in the
home shall adhere to the laws and regula-
tions governing confidential treatment of
residents’ persenal information and provide
evidence of freedom from communicable
disease in an infectious stage. (Class II)

6.5. Personnel Records.

6.5.a. The residential board and

" care home shall maintain a confidential per-

sonnel record on each employee, including
the administrator, and household members
who provide services to residents. Each re-
cord shall contain at least the following:
{(Class III)

6.5.a.1. An employment appli-
cation which includes at least the individ-
ual’s current home address and telephone
number, emergency contacts, and social se-
curity number (Class III); and

6.5.2.2. Documentation of the
results of a criminal record investigation
regarding previous convictions involving
abuse, mistreatment or neglect of dependent
populations or theft of the property of such
populations and the documented verification
of past employment or personal references,
or upon employment, a check of any abuse
registry established by the State. (Class I1I)

6.5.a.3. A record of orienta-
tion, annual and/or additional training, edu-

cation and credentials; (Class I1}

6.5.2.4. The date of employ-

‘ment and a position title and description;

(Class IIT)

6.5.2.5. A health record con-
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taining the results of a pre-emplovment
physical examination, annual screenings for
tuberculosis (tine test not acceptable) and
other communicable diseases as indicated by
exposure, prevalence or currently accepted
medical practice in congregate living situa-
tions as indicated by the commissioner of the
bureau of public health of the State depart-
ment of health and human rescurces. The
employment physical and tuberculosis
screening shall be obtained in the first week
of employment and annually thereafter.
{Class 1I1)

6.3.b. Personnel records shall be
maintained on file at the residential board
and care home for at least three (3) vears
following termination of emplovment. The
record shall have documentation of the date
and reason for termination of employment.
(Class III)

§ 64-65-7. Resident Rights.

7.1. Posting of Information and General
Rights.

7.1.a. The residential board and
care home shall post in a conspicuous place
the following:

7.1.a.1. Residents’

(Class IIT)

rights;

7.1.a.2. Phone numbers of the
abuse hotline; the office of the licensing
agency; the state ombudsman; and the re-
gional ombudsman (Class I1I); and

7.1.a.3. Information about the
ombudsman program including: (1) the
name, address and telephone number of the
designated long-term care ombudsman pro-
gram serving the region in which the resi-
dential board and care home is located; (2) a
brief description of the services provided by
the long-term care ombudsman program; and
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(3) a statement as to the penalties for willful
interference and retaliation. (Class L)

- 7.1.b. The home shall promptly
notify the resident and the resident’s legal
representative or interested family member
whenever there is a change in resident's
rights, (Class I11)

7.1.c. If a legal representative has
been appointed for or designated by any resi-
dent as having the authority 10 exercise on
behalf of the resident one (1) or more of the
resident’s rights under this rule, the home

_ shall afford the legal representative full op-

portunity to exercise the authority. If a legal
representative so appointed or designated
exercises this authority, he or she shall exer-
cise his or her authority in a manner consis-
tent with all applicable state and federal laws
and regulations. {Class 11}

7.1.d. Nothing in this rule shall in
any way be construed to diminish or deprive
any individual of rights recognized and es-
tablished under other laws of the State of
West Virginia or of the United States.
(Class 1II)

7.1.e. The home shall encourage
and assist a resident throughourt the duration
of his or her stay to exercise his or her rights
as a resident and as a citizen, such as voting
in governmental elections. (Class II1I)

7.1.5 A resident has the right to be
free from restraint, interference, coercion,
diserimination, or reprisal from the residen-
tial board and care home in exercising his or
her rights. (Class I1])

7.2. Notice of Rights.

7.2.a. The home shall provide a
copy of the residents’ rights to the resident
with duplicates on request. The date the
rights are distributed shall be recorded.
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(Class III)

7.2.b. The home shall post resi-
dent’s rights and its current license in a con-
spicuous location at eye leve] in the home.
The statement shall be easily readable.
(Class III)

7.2.c. The resident has the right to
inspect all records pertaining te him or her
and to purchase photocopies at a reasonable
cost. (Class I11)

7.2.d. Residents have the right, if
they so choose, to view the results of inspec-
tions and complaint investigations conducted
by the licensing agency. Deficiencies cited
during the most recent survey and any com-
plaint investigations conducted within the
preceding twelve (12) months, and the resi-
dential board and care home’s plan of cor-
rection shall be located in a place accessible
to residents. (Class I}

7.2.e. The residential board and
care home shall notify the resident and the
resident’s legal representative or interested
family member at least seventy-two (72)
hours prior to a ¢hange in room or roommate
assignment unless an emergency situation
occurs. (Class I1I)

7.3. Treatmétit.
7.3.a. The resident has the right to
participate in planning his or her overall
care, to utilize the physician or pharmacist of
his or her choice, and to be fully informed in
advance about care and treatment that may
affect him or herself. (Class I)

7.3.b. No resident shall be abused,
neglected, mistreated, or restrained by physi-
cal or chemical means. Restraints shall not
be used except as allowed under Subsection
8.6.5 of this rule. (Class )

26

7.3.c. The resident has the right to
refuse to participate in experimental research.
A resident shall participate in experimental
research only on the basis of prior written
informed consent. Any informed consent
procedures shall be in conformance with
applicable state and federal laws, rules and
regulations. (Class )

7.4, Protection of Resident Funds.

7.4.a. The resident has the right to
manage his or her financial affairs, and the
home may not require residents to deposit
their personal funds with the home, (Class
[11}

7.4.b. If the home manages funds
for a resident, it shall_be in accordance with
this rule. (Class 111}

7.5. Self Determination.
7.5.a. A resident has the right to
meet with and participate in the activities of
social, religious, and community groups. at
his or her discretion. (Class II)

7.5.b. Residents have the right to
assemble and organize themselves as a group
to solicit and recommend improvements in
the home’s services and to resolve problems
that may arise between the residents and the
home. (Class IT)

7.5.c. A resident shall not be com-
pelled to retire at night or arise in the morn-
ing at the same set time. (Class 1I)

7.5.d. Residents have the right 1o
be free to leave the residential bhoard and
care home, however, this does not absolve
the home of the responsibility to supervise
residents. (Class 1I)

7.6. Privacy and Confidentiality,
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7.6.a. The resident has the right to
personal privacy and confidentiality of his or
her personal and permanent resident record.
Personal privacy includes accommodations,
medical treatment, written and telephone
communications, personal assistance, visits
and meetings of family and resident groups,
but does not require the home to provide a
private room. (Class IT)

7.6.b. The resident has the right to
associate. and communicate privately with
persons of his or her choice. (Class 1I)

7.6.c. The resident has the right 1o
request that no person shall enter his or her
room without identifying him or herself to
the resident and receiving the resident’s per-
mission to enter. (Class I}

7.6.d. The resident has the right to
privacy and it shall be maintained when per-
sonal assistance is being provided. Resident
bedrooms shall not be used as passageways.
{Class II)

7.6.e. The resident has the right to
share the same bedroom with his or her
spouse, depending on the availability of
space in the home. (Class II)

7.7. Complaints.

7.7.a. The resident has the right to
voice grievances with respect to freatmeant or
care furnished without discrimination or re-
prisal for voicing the grievance. (Class II)

7.7.b. The resident has the right to
prompt action by the home to resolve griev-
ances the residents might have, including
those with respect to the behavior of other
residents. The home shall respond to the
complainant within twenty-four (24) hours
for serious complaints, such as abuse, ne-
glect, or injuries of unknown origin. For
complaints of a less serious nature, the home
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shall respond to the complainant no later
than four (4) days after the complaint is
filed. (Class II)

7.7.c. Nothing in this rule shall be
construed to limit in any way the lawful au-
thority of the State department of health and
human resources to administer and imple-
ment W. Va. Code § 9-6-1 et seq. relating to
adult protective services. (Class II)

7.8. Work.

7.8.a. The resident has the right to
be employed outside the home. (Class III)

7.8b. The resident has the right to
refuse to perform services for the home.
{(Class I1I)

7.8.c. The resident has the right to
perform services for the home when:

7.8.c.1. The home has docu-
mented the resident’s need or desire for
work in the service plan in the resident’s
recerd; (Class IH)

7.8.c.2. The agreement speci-
fies duties, hours of work and compensation;
{Class III)

7.8.¢c.3. The agreement is not
a condition for admission or continued resi-
dence (Class IIl); and

7.8.c.4.  The resident enters
into the agreement voluntarily. (Class II)

7.8.d. Any resident who performs
any staff duties shall meet the personnel and
health requirements for that position. (Class
I

7.8.e. A residential board and care
home shall not permit a resident 1o perform
work which creates conditions potentially
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hazardous for themselves or others. (Class -

1§
7.9. Mail and Communication.

7.9.a. The resident has the right to
send and promptly receive unopened mail.
A resident may request a staff member to
open and read correspondence. (Class II)

7.9.b. The resident has the right to
have access to stationary, postage and writ-
ing implements at the resident’s own ex-
pense. (Class II)

7.9.c. The resident has the right to
have access to a telephone. Privacy shall be
afforded the resident during telephone use.
{Class II)

7.10. Access and Visitation Rights.

7.10.a. The resident has the right to
receive visitors. Relatives and members of
the clergy shall be permitted to visit at any
time. Any entity or individual that provides
health, social, legal, or other services to a
resident, shall be permitted access to the res-
ident subject to the resident’s right to deny
or withdraw consent at any time. (Class II)

7.10.b. The resident has the right to
collaborate with other residents and the ad-
ministrator to reach a mutually agreed upon
schedule of visiting hours. Visiting hours
shall be posted conspicuously in a public
place and shall consist of no less than ten
(10) hours per day, seven (7) days per week.
(Class II)

7.10.c. The resident has the right to

receive information from agencies acting as

client advocates such as the State’s long term
care ombudsman program, and to be af-
forded the opportunity to contact these agen-
cies. (Class II)
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7.11. Personal Property.

The resident has the right to retain and
use personal possessions including furnish-
gs, and clothing as space permits, unless to
do so would infringe upon the rights, health
or safety of other residents, (Class ilI)

7.12. Civil Rights.

7.12.a. Individuals have the right to
be free from discriminatory practices related
to admission or services on the grounds of
race, religion, national origin, age. gender, or
disability. (Class II)

7.12.b. The resident has the right to
reside in a smoke-free environment. Homes

_shall have non-smoking arsas and may adopt

no-smoking policies. Current residents who
smoke (as of the effective dare of this rule)
shall not have smoking privileges terminated
through a no-smoking policy. (Class II)

§ 64-65-8. Health Care and Social Stan-
dards.

8.1. Operational Standards.

8.1.a. The residential board and
care home shall encourage and assist all resi-
denis in developing and maintaining inde-
pendence and self-determination. (Class 1I)

8.1.b. The home shall allow the
resident to choaose his or her own physician
and pharmacist in lieu of the homes’s physi-
cian and pharmacist. (Class II)

8.1.c. If the home has a house phy-

sician, and the resident elects to use the

house physician, the facility shall ensure that
the resident is aware of the physician’s
name, specialty, means of contact, and if
physician’s duties are being provided by a
nurse practitioner and/or a physician’s assis-
tant. (Class III)




64 CSR 65

8.1.d. The home shall take reason-
able precautions to comply with recommen-
dations by the local public health authority
should an epidemic occur. (Class I)

8.1.e. The home shall provids
emergency aid for commonly occurring
household injuries. A standard American
Red Cross first-aid kit, or the equivalent,
shall be readily available at all times in the
home. (Class II}

8.2, Assessment,

8.2.a. The home shall assure that
each resident has a written, signed and dated
health assessment by a licensed physician or
other licensed health care professional autho-
rized to perform such assessments by appli-
cable State laws and rules not more than
sixty (60) days prior to the resident’s admis-
sion, or no more than five (3) working days
following admission, and at least annually
thereafter. The admission and annual health
assessment shall include screening for tuber-
culosis and other communicable diseases if
indicated by exposure, prevalence or risk
according to current medical practice in con-
gregate living situations as indicated by the
commissioner of the bureau of public health
of the department of health and human re-
sources. (Class II)

8.2.b. Within thirty (30) days of
admission, every resident shall have an indi-
vidualized functional needs assessment com-
pletad in writing by a licensed health care
professional. The resident’s assessment shall
include a review of at a minimum; health
status, functional, psychosocial, activity and
dietary needs. (Class II)

8.3. Planning.
8.3.a. Each resident shall have a
service plan, based upon his or her assess-
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ment, developed within forty-five (45) days
of admission and updated as indicated by a
significant change in the resident’s condition.
The service plan shall be developed and im-
plemented in response to individual resident
needs. (Class 1)

8.3.b. The home shall permit a res-
ident to refuse any treatment. The home

' may inform a resident, however, that failure

to follow his or her service plan may result
in a behavioral or medical condition which
requires services which are not available in
a residential board and care home. (Class II}

8.4, Services.

8.4.2. The home shall provide treat-
ment and care in accordance with the func-
tional needs assessment and service plan to
assist each resident to maintain the highest
level of functioning possible. (Class I}

_ 8.4.b. The home shall assist the
resident in making appointments for appro-
priate medical, dental, nursing or mental
health services as needed by the resident.
(Class II}

8.4.c. The home shall provide or
arrange for appropriate transportation of the
resident to receive medical and social ser-
vices. (Class Iil)

8.4.d. The home shall provide as-
sistance to the resident and the resident’s
family in the adjustment to the residential
board and care home setting and in the ad-
justment to transfer when other levels of care
become necessary. (Class 1)

8.4.e. The home shall provide the
resident with personzl assistance to meet the
needs identifiad on his or her functional
needs assessment. Resident needs may in-
clude, but are not limited to, assistance from
staff: to self-administer medically prescribed
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drugs and treatment; to follow any planned
diet, rest or activity regimen; to utilize func-
tional equipment (i.e. hearing aides, glasses,
canes, etc.); and to perform activities of
daily living., (Class II)

8.4.f. The home shall provide a
planned and meaningful activity program to
meet the needs of the residents. (Class II1)
The program shall:

8.4.f.1. Encourage, guide, or
assist residents with arrangements to partici-
pate in social, recreational, diversional, voca-
tional, religious, or other activities within the
home in accordance with individual interests,
tolerance and abilities; (Class III)

8.4.f2. Provide information
and referral services and opportunities for
utilization of social, recreational, vocational
activities within the community; (Class II1)

8.4.f.3. Provide a monthly cal-
endar of varied esvents which lists all social
and recreational activities for the residents;
(Class III)

8.4.14. Provide at least eleven
(11) hours of scheduled activities available
to the residents each week for no less than
one (1) hour each day (Class 1II); and

8.4.f.5. Encourage but not re-
quire residents to participate in activities or
restrict a resident’s participation in an activ-
ity except upon a physician’s order. (Class
111

8.5. "Medications.

8.5.a. The residential board and
care home shall make provision for the ad-
ministration or self-administration of medi-
cinss and drugs according to physician or-
ders in compliance with applicable State
laws. The home shall, in consultation with
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a licensed health care professional or li-
censed registered professicnal nurse, estab-
lish written policies and procedures, which
are consistent with this rule, for assisting
residents in obtaining individually prescribed
medication and for disposing of outdatad
prescription medications in accordance with
applicable State and federal laws. (Class I)

8.5.b. Prescription drugs shall be
obtained, administered or self-administered
only on the written order or prescription of
an individual authorized by law to prescribe
drugs in this State. The home shall ensure
notification of the licensed health care pro-
fessional managing the resident’s health care
regarding the resident’s use of over-the-
counter medications and the health care pro-
fessional shall determine whether or not the
resident can self-administer such medications
in a safe manner. (Class I)

8.5.b.1. Copies of the prescrip-
tions or written orders for drugs shall be
retained in the resident’s record. (Class I)

8.5.b.2. Verbal orders shall be
reviewed and signed by the individual re-
sponsible for the order within ten (10) work-

" ing days from the original order date. (Class

1

8.5.b.3. The ability of a resi-

-~ dent to self-administer medication shall be

documentied in the resident’s record. (Class
)

8.5.c. The attending physician, or
other health care professional, or a consult-
ing pharmacist shall review the medication
regimen of each resident as needed, but at
least annually. Documentation of this review
must be entered into the resident’s record.
(Class II)

8.5.d. The home shall keep a re-
cord of all drugs given to each resident indi-
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cating each dose given. The record shall
include; the resident’s name; the name,
strength, and quantity of  the
drug; instructions for giving the drug; the
date and time drug is administered; and the
name or initials of persons giving the drug.
If initials are used, a signature equivalent to
those initials shall be entered on the record.
(Class I)
8.5.e. The use of PRN (as needed)
controlled or prescription drugs such as nar-
cotics, tranquilizers or psychotropic medica-
tions requiring judgment capabilities beyond
the expertise of unlicensed staff or a fluctu-
ating medication regimen is prohibited unless
the self-administering resident is capable of
determining when the medication is needed
or the medication administration and man-
agement is otherwise in accordance with
State and federal law, rules and reguiations,
{Class I)

8.5.f. When oxygen therapy is pro-
vided in a residential board and care home,
it shall only be administered by using oxy-
gen concentrators except that the home shall
have a portable source available for resident
use for out-of-room activities and in the
event of power failure. The home shall
maintain the equipment electrically safe and
shall arrange for service as needed; store the
oxygen tubing in a sanitary manner when not
in use and replace it as indicated by accepted
infection control measures; prohibit smoking
in any location when oxygen is in use; post
no smoking signs conspicuously; and enforce
the smoking prohibition. (Class I)

8.5.g. The residential board and
care home shall store all medications in a
way as to be Inaccessible to all residents
unless residents are determined to be capable
of self-medication. In such cases, the home
shall provide the self-medicating resident
with resources to have the medications stored
in a safe manner. (Class I)
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8.5.h. The container label of each
prescription drug shall be legible, legally
dispensed and labeled for the resident for
whom it has been prescribed. When the
prescriber’s directions change, the container
shall be relabeled by a licensed pharmacist
or there shall be a written document signed
and dated by the physician to verify the
change in a medicaticn prescription which is
stored in the resident record. All meadica-
tions shall be kept in their original labeled
containers and shall be labeled in accordance
with the rules of the West Virginia board of
pharmacy and in a manner that the name and
strength of medication, manufacturer name,
lot number, and expiration date can be read-
ily identified by the home. (Class I)

8.5.1. If refrigeration of medication
is required, the home shall provide: a refrig-
erator in a locked room, a locked refrigera-
tor, or a locked box within the refrigerator
for storage. A thermometer is required in a
refrigerator storing medications. The tem-
perature within the refrigerator storing medi-
cations shall be maintained within the rec-
ommended temperature range on the medica-
tion package. (Class I}

8.5.j. Centrally stored medications
shall be kept in a locked cabinet or other
storage receptacle and accessible only to the
staff responsible for medications. (Class I)

8.5.k. If Schedule II drugs of the
Uniform Controlled Substances Act W. Va,
Code § 60 A -1-101 et seq. are administered,
a copy of the written prescription signed by
the physician shall be in the resident’s record
and a proof of use record shall be main-
tained. Schedule II drugs shall be stored in a
manner so that they are securely protected
by two (2) locks. The key to the separately
locked Schedule 1T drugs shall not be the
same key that is used to gain access to non-
scheduled drugs. (Class 1)
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8.5.. The disposition of unused
medications due to situations such as a
change in drug therapy, the death of the resi-
dent, the resident leaving the facility, or the
resident’s inability to take the medication,
shall be in accordance with the following:

8.5..1.  Individual resident
drugs supplied in unit dose or the manufac-
turer’s originally sealed container shall be
returned, if unopened, unless otherwise pro-
hibited under applicable federal or State
laws, to the issuing pharmacy (Class IlI):
Provided, That:

8.53.1.1.A. No drug covered
under the Federal Comprehensive Drug
Abuse Prevention and Control Act of 1970
21 U.S.C. § 801 et seq. shall be returned
(Schedule 13, III, IV, V) (Class II1);

8.5.1.1.B.  All returned
drugs shall be identified as to lot or control
number (Class [11); and

8.53.1.1.C. The signatures
of the receiving pharmacist and the adminis-
trator shall be recorded in a separate log
which lists the name of the patient, the name
and strength of the drug with National Drug
Code, the prescription number (if applica-
ble), the amount of the drug returned and the
date of return. The log must be retained for
at least two (2) years {Class [I1}; and

8.5.1.2. Patient drugs which are
outdated, adulterated, deteriorated, or non-
returnable shall be destroyed in the following
manner: .

8.5.1.2.A. Drugs listed in
Schedules II, III, IV or V of the Federal
Comprehensive Drug Abuse Prevention and
Control Act of 1970 21 U.S.C. § 801 et seq.
shall be destroyed by the facility in the pres-
ence of a pharmacist and the administrator.
The name of the resident, the name and
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strength of the drug, the prescription num-
ber, the amount destroyed, the date of de-
struction and the signatures of the witnesses

- required above shall be retained for at least

two (2} vears (Class 11I); and

8.53.L2.B. All other non-
scheduled legend drugs not in unit dose
packaging or not in the manufacturer’s origi-
naliv sealed container shall be destroyed by
the facility in the presence of a pharmacist
or licensed nurse. The name of the patient,
the name and strength of the drug. the pre- -
scription number, if applicable, the amount
destroyed, the date of destruction and the
signatures of the 