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to July. 31, 1995, extended to August 21, 1995. Filed with T egislative Rule-Making
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legislative rule?
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Has the same or similar emergency rule previously been filed and expired?

State, with particularity, those facts and circumstances which make the emergency rule
necessary for the immediate preservation of public peace, health, safety or welfare,

Not Applicable
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statute or regulation and time limit established therein.

Not Applicable
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Statement of Facts and Circumstances Relating to the Emergency Filing
of Amendments to Residential Board and Care Home Licensure Rule, 64 CSR 65
December 15, 1995

The Division of Health of the Department of Health and Human Resources hereby submits
the amended Residential Board and Care Home Licensure Rule, 64 CSR 65 for emergency
filing as authorized under W. Va. Code § 29A-3-15a(f}(3). The present proposed amended rule
was the subject of a public comment period which ended August 21, 1995. It was filed with the
Legislative Rule-Making Review Committee on November 28, 1995 and the Committee accepted
the rule on December 12, 1995 for review at a later date, as vet undetermined.

An earlier version of this rule was intended for review by the 1995 Legislature. However,
the scope and subsiance of the comments received indicated the need for a major rewrite and
additional opportunity for public comment. The present rule is, then, the end result of the second
round of public comment. Although the Division intends to allow present homes additional time
past the effective date of the rule to come into full compliance and intends to conduct training
to assist homes, the Division contends that the earlier the rule becomes effective, the earlier the
new improved standards will be available for the protection of residents. Additionally, the
Division agreed in the West Virginia Comprehensive Long-Term Care Plan filed in response 10
a Memorandum Order filed under Wolford v. Lewis, 860 F. Supp. 1123 (S.D. W. Va. 1994), 1o
implement amended residential board and care home licensure standards by June, 1995,

Thus, the rule is the subject of a court order, and the court and the Department believe
that implemen:iation of the provisions of the revised rule are long overdue, from the point of view
of improved and clarified protection of residents, for compliance with State and federal law, and
to provide providers with a regulatory situation that is more stable and as responsive to their
concerns as possible under current law. The Department believes that implementation of this rule
is needed to prevent substantial harm to the public interest, and therefore requests approval to put
the rule into effect on an emergency basis,
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PROPOSED RULE - TITLE 64 F! L E D
WEST VIRGINIA DIVISION OF HEALTH
ADMINISTRATIVE RULES

_ SERIES 65 Dec i3 222 PH'S8
RESIDENTIAL BOARD AND CARE HOMES

§64-65-1. General.

I.1. Scope - This legislative rule prescribes specific standards and procedures to provide
for the health, safety, and protection of the rights and dignity of residents of residential board and
care homes. This rule must be read in conjunction with W. Va. Code § 16-5C-1 et seq. and §
16-5H-1 et seq. to determine the complete requirements for licensing, regulation, and complaint
investigations of residential board and care homes.

1.2, Authority - W. Va. Code § 16-3C-5. Related W. Va. Code § 16-5C-1 et seq. and §
16-5H-1 et seq.

1.3. Filing Date -
1.4. Effective Date -

I.5. Repeal of Former Rule - This legislative rule repeals West Virginia Administrative
Rules, WV 64 CSR 65, Residential Board znd Care Homes, 1993.

§64-65-2. Application and Enforcement.

2.1. Application - This rule applies to any person, and every form of organization, whether
incorporated or unincorporated, including any partnership, corporation, trust, association or
political subdivision of this State establishing, maintaining or operating a residential board and
care home as defined in W. Va. Code § 16-5C-2 and § 16-5H-1 and this rule: Provided, That
participation by a home in the adult family care home program of the depariment of health and
human resources shall be accepted as a residential board and care home license; and Provided
further. That this rule does not apply to homes or asylums operated by fraternal orders pursuant

to W. Va. Code § 35-3-1 et seq.

2.2. . Enforcement - This rule is enforced by the secretary of the West Virginia department
of health and human resources.

§64-65-3. Definitions.

3.1. Abuse - Mistreatment of residents, including physical bodily harm, misuse of physical
or chemical restraints, verbal abuse, and infliction of emotional suffering.

3.2, Activities of Daily Living - The activities that individuals generally perform regularly

in the course of maintaining their physical selves, such as eating, dressing, oral hygiene, toileting,
personal grooming. and moving themselves from one location 10 another, as for example, in

11/27/95 - ' > o1




64 CSR 65

moving from a bed to a chair, or from one (1) room to another.

3.3. Administrator - The owner or individual selected by the licensee to be responsible for
the day-to-day operation of the residential board and care home.

3.4. Bed Capacity - The number of residents for which a residential board and care home
is licensed to provide care.

3.5. Bedfast - The condition of individuals who are confined or restricted 10 a bed or chair
for a prolonged or indefinite period of time with limited mobility and ability to turn themselves
while in bed or remove themselves from a chair, making them susceptible to physiological,
physical and psychological compiications of immobilization and incapable of self-preservation.
An individual for whom a physician has prescribed bed rest because of a short term illness (i.g.

cold, flu, virus, etc.) is not considered bedfast.

3.6. Behavioral Health Services - Those services intended to help individuals with
emotional or mental disorders, alcohol or drug abuse problems, or mental retardation or other
developmental disabilities to gain or regain the capacity to function adaptively in their
environment, to care for themselves and their families, and to be accepted by society.

3.7. Chemical Restraint - a psychoactive drug that is used for discipline or convenience
and is not required to treat medical symptoms.

3.8. Certified Long Term Care Nursing Assistant - Any individual who has met the
requirements for entry in the long term care nursing assistant registry.

3.9. Communicable Disease - An illness due to an infectious agent or its toxic products
which is transmitied. directly or indirectly, to a susceptible host from an infected person, animal,
or arthropod, or through the agency of an intermediate host or a vector or through the inanimate
environment.

3.10. Developmental Disorder - A group of disorders in which the predominant disturbance
is in the acquisition of cognitive, language, motor, or social skills. The disturbance may involve
a general delay, as in mental retardation. or a delay or failure to progress in a specific area of
skill acquisition or multiple areas in which there are qualitative disortortions of normal
development. The course of developmental disorders tends to be chronic, with some of the signs
of the disorder persisting in a stable form (without periods of remission or exacerbation) into
aduit life. ' '

3.11. Exploitation - Illegal or improper use of a resident or a resident’s property.
3.12. Extensive Nursing Care - The nursing care required when there is a major deviation
from normal in a body system or multiple body systems of such magnitude that the deviations

are life threatening.

3.15. Functional Needs Assessment - Any assessment tool that identifies for the resident

11/27/95 ' 2




64 CSR 65

and the home those services that the home will need to obtain or provide for the resident in order
to promote the resident’s health, wellness, comfort, dignity and independence.

An assessment may include but need not be limited to questions such as the following:

Does the proposed resident have an alternative decision-maker or living will?; Does the
proposed resident have the ability to self-manage funds or property?; Does the proposed resident
require assistance in bathing, dressing, eating, toileting, or ambulating?;

Does the proposed resident take any prescribed medication?; Does the proposed resident have
a regular physician, if so who?; Does the proposed resident require a special diet or monitoring
of a special diet?;

Does the proposed resident regularly attend activities in the community, if so, what and
where?; '

Does the proposed resident require special assistive devices to maintain his or her
independence?.

3.14. Household Member - A member of a family operating a residential board and care
home who lives in the home and who is not receiving services as a resident of the residential
board and care home.

3.15. Immediate and Serious Threat - A situation which may present a high probability
of serious harm or injury to one or more residents. An immediate or sertous threat need not
result in actual harm to any resident. The threat of probable harm is perceived as being as
serious or significant. - '

3.16. Imminent Danger - As appiied to a violation of this rule, a danger which could
reasonably be expected to immediately cause or contribute to death, serious physical harm or
illness to residents, household members or staff before the threat can be eliminated through the
plan of correction process of this rule.

3.17. Legal Representative' -

3.17.1. A conservator, temporary conservator or limited conservator appointed pursuant
to the West Virginia Guardianship and Conservatorship Act, W. Va, Code, §44-1-1-et seq., within
the limits sét by the order;

3.17.2. A guardian, temporary guardian or limited guardian appointed pursuant to the
West Virginia Guardianship and Conservatorship Act, W. Va. Code, §44-1-1-et seq., within the

' Owners and administrators should note that the various types of legal representatives do not necessarily have the

fawfui authority to act on behalf of the resident in &l matters which may require zction by a legal representative. For
example. a consenvator may have responsibility for financial affairs, but not personal affairs, such as medical care..
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64 CSR 65

limits set by the order;

3.17.3. An individual appointed as commitiee or guardian prior to June 9, 1994, within
the limits set by the appointing order and W. Va. Code 44A-1-2(d);

3.17.4. A person having a medical power of attorney pursuant 1o the West Virginia
Medical Power of Attorney Act, W. Va. Code §§16-30A-1 et seq.. within the limits set by the
law and the appointment;

3.17.5. A representative payee under the U.S. Social Security Act, Title 42 US Code
§301 et seq., within the limits of the pavee’s legal authority;

3.17.6. A surrogate decision-maker appointed pursuant to the West Virginia Health Care
Surrogate Act, W. Va. Code §§16-30B-1 et seq., or the West Virginia Do Not Resuscitate Act,
§§16-30C-1 et seq., within the timits set by the appointment;

3.17.7. An individual having 2 durable power of attorney pursuant to W, Va. Code §36-
4-1, or a power of attorney under common law, within the limits of the appointment: or

3.17.8.  An individual lawfully appointed in a similar or like relationship of
responsibility for a resident under the laws of this State, or another State or legal jurisdiction,
within the limits of the applicable statute and appointing authority.

3.18. Licensed Health Care Professional - Any health care professional currently licensed
in West Virginia such as, but not limited to a: social worker, dentist, practical nurse,
occupational therapist, pharmacist, physical therapist, physician, physician assistant, psychologist,
registered professional nurse, or speech-language pathologist.

3.19. Life Care Contract - A coniract between the residential board and care home and an
individual in which the residential board and care home agrees to provide long-term residantial
care for the individual, for the remainder of the individual’s life, regardless of the level of care
needed by the individual.

3.20. Limited and Intermittent Nursing Care - Direct hands-on nursing care of
individuals who need no more than two (2) hours of nursing care per day for a period of time
no longer than ninety (90) consecutive days per episode, with a period of at least thirty (3C) days
between episodes.

3.21. Major Incident - An event or occurrence, the outcome of which places one (1) or
more residents” health and well-being in jeopardy or imminent danger, as for example: a fall,
accident or other event which seriously injures or threatens the life of the resident; a resident
death occurring from other than natral causes; a missing resident who is likely to injure him or
herself or who needs medication or treatment on a regular basis and who is likely to have
difficulty returning to the home on his or her own; assauits on a resident resulting in injury; or
events which cause the disruption of normal residential board and care home activity. such as
threats or occurrences of extreme violence, explosions, fire or natural disasters.
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64 CSR 65

3.22. Neglect - Failure to provide for the necessities of daily living or the lack of care for
significant medical problems.

3.23. Nursing Care (Services) - Those procedures commonly emploved in providing for
the physical, emotional and rehabilitation needs of the ill or otherwise incapacitated which require
technical skills and knowledge beyond that which the untrained person possesses, including, but
not limited to, such procedures as: irrigations, decubitus care, catheterizations, special procedures
contributing to rehabilitation and administration of medication by any method which involves a
level of complexity and skill in administration not possessed by the untrained person.

3.24. Nursing Support Staff - Registered professional nurses, practical nurses, and nursing
assistants employed by the residential board and care home to provide direct hands-cn nursing
services to residents. :

3.25. On-going Nursing Care - The nursing care required when a deviation in health is
expected 1o continue over a lengthy period of time (i.e. in excess of ninety (90) days) with
minimal or no Improvement.

3.26. Personal Assistance - Personal services, including, but not limited to the following:
help in walking, bathing, dressing, feeding, or getting in or out of bed, or supervisicn required
because of the age or mental impairment of the resident.

3.27. Physical Restraint - A device which physically limits, restricts, or deprives an
individual of movement or mobility.

3.28. Resident - An individual living in a residential board and care home for the purpose
of receiving residential board and care services from the home,

3.29. Residential Board and Care Home - Any residence or any part or unit thereof,
however named, in this State which is advertised, offered, maintained, or operated by the owners
or management, whether for consideration or not, for the express or implied purpose of providing
accommodations, personal assistance and supervision, for a period of more than twenty-four (24)
hours, 1o four (4) to ten (10) persons who are not reiated to the owner or manager by blood or
marriage within the degree of consanguinity of second cousin and are dependent upon the services
of others by reason of physical or mental impaimment or who may require limited and intermittent
nursing care but are capable of self-preservation and are not bedfast, including those individuals
who qualify for and are receiving sarvices coordinated by a licensed hospice.

3.30. Restorative Care - Care directed toward assisting a resident to achieve and maintain
an optimal level of self-care and independence and providing assistance to residents in learning

or relearning skills needed in evervday activities.

3.31. Secretary - The secretary of the State department of health and human resources or
his or her lawful designee.

3.32. Self-preservation - The capability of, at least, removing one’s physical self from
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64 CSR 65

situations involving imminent danger, such as fire.

3.33. Service Plan - A written description of the services being provided to the resident to
meet all of the needs identified in his or her functional needs assessment.

3.34. Supervision - The assumption of varying degrees of responsibility for the safety and
well-being of residents inciuding, but not limited to: being aware of the resident’s location to
the extent identified as a need by the resident functional needs assessment; monitoring through
observation the activities of the resident while on the premises of the home to ensure his or her
health, safety and well-being; reminding the resident of any important activities of daily living
and prescribed medication; purchasing of food and other supplies: meeting nuiritional needs;
arranging for or providing transporiation as necessary; and other similar activities.

§64-65-4. State Administrative Procedures.
4.1. General Licensing Provisions.

4.1.1. No person may establish, maintain, offer, operate or advertise a residential board
and care home without first obtaining from the secretary a license authorizing the operation:
Provided, however, That any person who filed an application for a residential board and care
home license with the secretary prior to October 1, 1993 may continue to operate the residential
board and care home without a license until the secretary grants or denies the license.

4.1.2. A license is valid only for the licensee and for the structure named in the
application and identified on the license. Separate buildings on the same premises operated as
residential board and care homes require separate licenses. The license is not transferable or
assignable, and shall be surrendered to the secretary upon written demand, or immediately, when
the residential board and care home ceases provision of services.

4.1.3. The words "clinic", "hospital", "nursing home", "personal care home" or anv other
words which suggest a type of facility other than a residential board and care home shall not be
used in the name of the home or in any of the home’s advertising. If the licensee cwns more
than one (1) residential board and care home, each home shall have a separate identification. The
licensee shall notify the secretary of any change in the name of the home.

4.1.4, Residential board and care homes which have residents who need limited and
intermittént nursing care shall comply with all requirements of this rule.

4.1.5. Residential board and care homes which do not have residents who nead limited
Or intermittent nursing care are not required to comply with Section 12 of this rule.

4.1.6. The licensee is responsible for compliance with: this rule; the terms of the home's
ficense; W. Va. Code § 16-3C-1 et seq., titled Nursing and Personal Care Homes and Residential
Board and Care Homes: other relevant federal, State or local laws and regulations; and with the
home’s policies. . '
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4.1.7. A residential board and care home is prohibited from renting, leasing or using
its premises for any purpose that disrupts the activities of the residents.

4.1.8. Residence in a residential board and care home is restricted to residents, owners,
household members. the administrator, and employees, unless otherwise approved in writing by
the secretarv.

4,1.9. A residential board and care home is prohibited from advertising, asserting,
representing or otherwise implying in any manner that it may render care or services other than
those specifically identified within the scope of its license.

4.1.10. The secretary may issue an initial or a renewal license for a period not to exceed
one (1) vear: Provided, That if an appiicant timely submits, in conformance with this rule and
W. Va. Code § 16-3C-1 er seq., an application for renewal of a license currently in effect,
together with payment of the proper fee, the license shall continue in effect until: (a) one (1)
vear following the expiration date of the license; (b) the date of the revocation or suspension of
the license pursuant to this rule and W. Va. Code § 16-5C-1 er seq., or (c) the date of issuance
of a new license, whichever date occurs first.

4.2. Initial License.

4.2.1. Applications for initial licensure as a residential board and care home shall be
submitied to the West Virginia office of health facility licensure and certification of the
department of health and human resources, and shall include:

4.2.1.a. The following information, {see W. Va. Code § 16-5C-6(a)):
4.2.1.a.A. The name and address of the applicant;

4.2.1.2.B. The name, address and principal occupation:

4.2.1.a.B.(a) Of each person who, as a stockholder or otherwise, has a
proprietary interest of ten percent (10%) or more in the applicant;

4.2.1.a.B.{b) Of each officer and director of a corporate applicant;
4.2.1.a.B.{c) Of each trustee and beneficiary of an applicant which is a
trust: and where a corporation has a proprietary interest of fifty percent (50%) or more in an
applicant. the name, address and principal occupation of each officer and director of the
corporation: ' ' ’
4.2.1.a.C. The name and address of the owner of the premises of the residential

board and care home or proposed residential board and care home, if he or she is a different
person from the applicant, and in such case, the name and address:

4.2.1.a.C.(a) Of each person who, as a stockholder or otherwise. has a
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64 CSR 65

proprietary interest of ten percent (10%) or more in the owner of the premises of the residential
board and care home or proposed residential board and care home:

4.2.1.a.C.(b} Of each officer and director of a corporate applicant;

4.2.1.a.C.(c) Of each trustee and beneficiary of the owner of the premises
of the residential board and care home or proposed residential board and care home if he or she
the owner of the premises of the residential board and care home or proposed residential board
and care home, the name and address of each officer and director of the corporation:

4.2.1.a.D. Where the applicant is the lessee or the assignee of the residential
board and care home or the premises of the proposed residential board and care home, a signed
copy of the lease and any assignment thereof;

4.2.1.a.E. The name and address of the residential board and care home or the
premises of the proposed residential board and care home;

4.2.1.a.F. The proposed bed quota of the residential board and care home and
the proposed bed quota of each unit thereof;

4.2.1.a.G. A list of the residential board and care home’s employee positions
and the duties of each position; T

42.1.a.H. The name and address of the individual who is to serve as
administrator;

4.2.1.al.  Evidence of compliance with applicable laws and regulations
governing zoning, buildings, safety, fire prevention and sanitation as required by this rule:

4.2.1.a.J. Documentation that the home has made provisions to ensure the
continuing care of all residents for the thirty (30) day period after notification of pending closure.
The provisions may be in the form of a bond, a property lien, or other form of guarantv
acceptable to the secretary. The guaranty shall be in the amount of three hundred dollars ($300)
per resident or ten thousand dollars (S10,000), whichever is greater; and

4.2.1.a.K. Such additional information as the secretary may require.

4.2.2. The application shali be on forms provided by the secretary, and shall bear the
notarized signature of the applicant. The signature on the application and accompanving forms
serves as a release for obtaining references, credit and other background information. The
application shall be accompanied by a non-refundable license fee in the amount shown on the
form as established pursuant to W. Va. Code § 16-5C-6(e), titled "License required: application;
fees: duration; renewal,” in the form of a check or money order payable to the West Virginia
office of health facility licensure and certification. The secretary will not review incomplete
forms and will return them to the applicant. The applicant shall provide to the secretary a
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balance sheet showing all expenses and all income on forms provided by the secretary, including
but not limited to, reimbursement of the owners, lease payvment, number of residents, number of
SSI recipients, monthly rates charged and resident census form. As mandated by W. Va. Code
§ 16-3C-6(e), the cost of the initial licensure inspections or inspections for changes in licensed
bed capacity shall be borne by the applicant and must be received by the department prior to the
issuance of an initial or amended license.

4.2.3. Homes applving for licensure that have not previously served individuals in a
legally unlicensed location shall provide to the secretary a preliminary operating plan which shall
include a proposed budget that projects monthly income, lease payment and reimbursement of
the owners.

4.2.4. The applicant shall submit the application and fee at least ninety (90) days prior
to the date proposed for commencement of operations.

4.2.5. Except as specified in § 4.13 of this rule, the secretary shall, after inspection,
issue an initial license, if the applicant complies with this rule.

4.2.6. If any residents of a residential board and care home are to be moved to another
location owned or operated by the same licensee, the licensee shall applv for a license for the
new location at least ninety (90) days in advance of the move.

4.3, Waivers.

4.3.1. The secretary may waive the requirements of this rule if after a thorough
investigation, the secretary determines that the request for waiver will not adversely affect the
health, safety, welfare or rights of the residents.

4.3.2. In order to request a waiver, the licensee or resident shall submit a written request
for the waiver at least thirty (30) days in advance of the date on which the waiver is requested

to begin. The request shall:

4.3.2.a. Specity the specific requirement in this rule for which the waiver is
requested:

.b. Specify the time period for which the waiver is requested;

P
(Ve
[

4.3.2.c. Include specific and detailed reasons for the request;
4.3.2.d. Explain why the specific requirement cannot be complied with; and

4.3.2.e. Document that there will be no adverse effect on resident health. safety,
welfare. or rights if the waiver is granted.

4.3.3. The individual making the request shall send a copy of the request to the residents
of the home, the ombudsman representing the residents of the home, and the legal representative
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or next of kin for each of the residents, and shall send a list of the names and addresses of these
persons to the secretary within fifteen (15) days of making the request. The person receiving a
copy of the request or any other person shall have the right to oppose the request by stating the
reasons therefor within twenty (20} days of the receipt of notice of the request. If there is
opposition to the request, a hearing shall be afforded all parties. All of the provisions of W, Va.
Administrative Rules, Department of Health and Human Resources, Rules of Procedure for
Contested Case Hearings, 64 CSR 1, apply.
4.4, License Renewal.

4.4.1. Applications for renewal of a license shall be postmarked or hand delivered to
the secretary a minimum of ninety (90) days prior to the expiration date appearing on the
currently held license.

4,42 Except as specified in § 4.13 of this rule, the secretary shall issue a renewal
license when the following conditions are met:

4.4.2.a. The home is found to be in compliance with this rule;

4.4.2.b. The applicant has submitted a complete application and all requested
documentation regarding financial capability and management of the home; and

4.4 2.¢c. The home has met all Class | standards and has attained at least a "C"
rating according to this rule.

4.5. Provisional License.
4.5.1. The secretary may issue a provisional license when:
4.5.1.a. The home has received an "F" rating; or

4.5.1.b. All requirements for renewal of a license are not met prior to the expiration
of the previously issued license.

4.5.2. The secretary shall not issue a provisional license when the home:
4.5.2.a2. Is in violation of any Class | standard;

4.5

)

b. Is assigned a rating of "F" in three (3} or more licensure categories;
4.5.2.c. Has a record of noncompliance with this rule; or

4.5.2.d. Does not demonstrate potential for at least an overall "C" rating within the _
expiration date of the currently issued license.

4.5.3. The secretary shall not renew a provisional license.
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4.5.4. The secretary shall determine the period of time for which a provisional license
is issued. However, in no instance shall this period exceed one (1) year.

4.5,5. If the owner of a home is denied a provisional license or a provisional license
expires, the secretary shall rear a subsequent application for a license as an initial license and the
owner shall meet the requirements for an initial license including the cost of an initial application
fee and inspections as determined by the secretary.

4.6. Inspections.

4.6.1. The secretary shall make or cause to be made inspections by duly authorized
representatives necessary to carry out the intent of W. Va. Code §§ 16-5C-1 et seq., 16-5H-1 et
seq.. and this rule.

£.6.2. The secretary has the right to enter upon the premises of a residential board and
care home without prior notice to conduct inspections. If the owner or person in charge of the
home refuses entry, the secretary may apply to the circuit court in which the home is located or
the circuit court of Kanawha County for a warrant authorizing an inspection.

4.6.3. The secretary has the right to enter upon the premises of any building for which
probable cause exists that it is being operated or maintained as a residential board and care home
without a license. If the owner or person in charge of the home refuses eniry, the secretary may
apply to the circuit court in which the building is located or the circuit court of Kanawha County
for a warrant authorizing an inspection.

4.6.4. The secretary shall conduct at least one (1) unannounced inspection of a
residential board and care home in order to assign a rating for all categories of standards prior
1o issuance of an initial license. Inspections shall be conducted after:

4.6.4.a. The application and fee have been received and been determined to be
complete:

4.6.4.b. All requested documentation verifies the readiness of the home for an
inspection; -

4.6.4.c. Fees for the cost of inspections have been received by the secretary; and
4.6.4.d. Necessary inspections can be scheduled.

4.6.5. Periodic unannounced inspections shall be conducted to determine the residential
board and care home’s continued compliance with applicable statutes and regulations.

4.6.6. The secretary shall prepare a written report of any inspection made pursuant to

this rule within fifieen (15) days of the completion of the inspection and shall mail a copy to the
licensee or administrator, as applicable, specifically listing any violation of this rule.
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4.7. Complaint Investigation.

4.7.1. Any person may register a complaint with the secretary alleging a violation or
violations of this rule by a residential board and care home or a facility alleged to be operating
unlawfully as a residential board and care home. The complainant shall state the substance of
the complaint and identify the home or building by name or address.

4.7.2. The secretary has the authority to conduct investigations as necessary to determine
the validity of the complaint and shall notify the residential board and care home or a facility
alleged 1o be operating unlawfully as a residential board and care home of the substance of the
complaint at the time of the completion of any investigation.

4.7.3. The secretary shall send a description of any corrective action that a home will
be required to take within a specified time frame and any disciplinary action to be taken by the
secretary to the complainant. to the licensee, and to the administrator.

4.7.4. The names of a complainant and of any resident named in the complaint shall be
kept confidential and shall not be disclosed to the public without written permissicn of the
complainant and the resident or the resident’s legal representative,

4.7.5. Any type of discriminatory treatment of a resident by whom, or upon whose
behalf, a complaint has been submitted to the secretary, within one hundred twenty (120) davs
of the filing of the complaint or the institution of such action, shall raise a rebuttable presumption
that such action was taken by the residential board and care home in retaliation for such
complaint or action.

4.7.6. If, after an investigation, the secretary determines that the complaint has merit,
he or she shall advise any injured party of the possibility of a civil remedy. In addition, resi-
dents. residents’ families or legal representatives or ombudsmen may also pursue independently
in court remedies for violations of this rule.

4.7.7. 1f a residential board and care home which is found to have violated one (1) or
more requirements of this rule during a routine inspection, or a complaint or other investigation
fails to correct the violations within one hundred twenty (120) days of the completion of the
inspection or investigation, the secretary shall give written notice of the uncorrected violations
and of the amount of time until the secretary will report” the residential board and care home’s

Under the provisions of 42 U.S.C. 1616(¢) and 45 CFR, Part 1397-Standard Setting Requirements for Medical and
Nonmedical Facilities Where S8I Recipients Reside, ali states are required 10 "establish, maintain, and ensure the
enforcement of standards for any category [emphasis added] of institutions, foster homes, or group living arrangements,
in which, as determined by the State. a significant number of recipients of Supplemental Social Security Income (881}
benefits resides or is likely to reside. SSI residents who live in relevant facilities which violate any of the standards will
be subject 1o a reduction in their S5 payments ... in an amount equal 1o any State supplementary benefit or other
payment made by the State for any medical or remedial care provided them by the facility.” As part of their responsi-
bilities under the tederal regulations. States are required 10 make certain reports to the residents of deficient facilities and
1¢ the appropriate regional office of the Uniied States Social Security Administration.
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lack of compliance with the rule to the Social Security Administration to all residents, their
families and any legal representatives. The secretary shall also provide all residents with a list*
of approved facilities and agencies to assist them in moving.

4.7.8. If a residential board and care home which is found to have violated one (1) or
more requirements of this rule during a routine inspection or a complaint or other investigation
fails to correct the violations within two hundred ten (210) days of the completion of the
inspection or investigation, the secretary shall report’ the residential board and care heme's lack
of compliance with this rule to the Social Security Administration. The secretary shail also
provide all residents with a lisi* of approved facilities and agencies to assist them with moving,

4.8, Plans of Correction.

4.8.1. The licensee of a2 home found on the basis of inspection or other investigation
to have violations of requirements in this rule shall develop a plan of correction which shall be
signed and dated by the licensee and submiited to the secretary within fifteen (15) working days
of receipt of the report of the inspection or other investigation.

4.8.2. The secretary may require immediate correction in the case of a violation
constituting immediaie and serious threats to the health or safety of a resident or emplovee.

4.8.3. The pilan of correction shall specify:
4.8.3.a. The violations to be corrected;

4.8.3.b. Action taken or proposed to correct the violations and procedures 1o prevent
their recurrence: and

4.8.3.c. A calendar date by which the violations will be corrected, which date shall
allow the shortest possible time in which the residential board and care home may reascnably be
expected 1o correct the violation. A home shall ordinarily be expected to comply with the rule
within sixty (60) days of the inspection: however, the secretary may allow more time for certzain
types of deficiencies. '

4.8.4. The plan of correction shall be approved, modified or rejected in whole or in part
by the secretary in writing.

Sew also footnote #2. The purpose of the notification is to inform residents that they do not have the protection of the
violated requirement: the list is intended to provide assistance to residents in moving if the lack of compliance by the
residential board and care home endangers them or causes a reduction in their benefits.

4 .
See footnote #2, .

" See fuatnote 73 - : N
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4.8.5. In modifying or rejecting a proposed plan of correction. the secretary shall state
the reasons for the modification or rejection.

4.8.6. When the secretary rejects a plan of correction, the residential board and care
home has a reasonable amount of time, but no more than fifteen (135} working days, to submit
a revised plan.

4.8.7. The secretary may conduct reasonable and necessary procedures. including a
follow-up on-site inspection, to verify the correction of any violations identified during an
inspection or any other investigation. ' '

4.9. Release of Reports and Records.

4.9.1. The secretary, from the time of receipt, shall make available for public inspection,
and upon request, provide copies of the following at a reasonable cost:

4.9.1.a. Information concerning and actual applications and exhibits;
4.9.1.b. Inspection reports;
4.9.1.c. Reports of investigations conducted in response to complaints;

4.9.1.d. A current list of the names and addresses of residential board and care
homes found to be in violation of this rule, including the detail of each violations; and

4.9.1.e. Any other reports filed with or issued by the secretary pertaining to the
compliance of a residential board and care home with applicable laws and rules.

4.9.2. The names of residents shall be kept confidential and shall not be disclosed
without the resident’s written permission or by order of court of record. Nothing contained in this
rule shall be construed to require or permit the public disciosure of confidential medical, social,
personal or financial records of any resident. Before reieasing a report or record judged public
information, the secretary shall delete any confidential information regarding a resident which
would reasonably permit identification of the resident.

4.10. Classification of Standards.

In accordance with W. Va. Code § 16-5C-5(c), a classification for each standard in this rule
is established according to the follewing:

4.10.1. Class | standards are those the violation of which would present either an
immirient danger to the health, safety or welfare of any resident or substantial probability that

death or serious physical harm would result;

4.10.2. Class Il standards are those the vioiation of which would have a direct or
immediate relationship to the health, safety or welfare of any resident but which would not create
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imminent danger: and

4.10.3. Class Il standards are thoss the violation of which would have an indirect or
potential impact on the health, safety or welfare of any resident.

4.11. Point System.

4.11.1. The secretary shall assign a Class [ standard a value of ten (10) points if the
home fully complies with the standard. If the home fails 1o comply fully with the Class |
standard and the secretary determines that the lack of compliance presents either an imminent
danger to any resident or a substantial probability that death or serious harm to any resident may
result, the score assigned to the Class | standard shall be zero (0). If the home fails to comply
fully with the standard but does demonstrate substantial compliance a score of seven (7) points
may be assigned to the standard. If the home fails to demonstrate full or substantial compliance
with the standard but partial compliance is in evidence, a score of five (5) peints may be assigned
to the standard. [f the home fails to demonstrate partial compliance or if the violation is & repeat
of a deficiency cited during the previous licensure inspection, a partial score shall not be assigned
and the standard shall be scored as zero (0).

4.11.2. The secretary shall assign a Class 1] standard a value of nine (9) points if the
home fully complies with the standard. [f the home fails to comply fully with the Class I
standard and the secretary determines that the lack of compliance may result in substantial
probability that serious harm to the health, safety. or welfare of any resident may result, the score
assigned to the Class Il standard shall be zero (0). If the home fails to comply fully with the
standard but does demonstrate substantial compliance a score of six (6) points may be assigned
to the standard.  if the home fails to demonstrate full or substantial compliance with the standard
but partial compliance 1s in evidence a score of four (4) points may be assigned to the standard.
It the home fails to demonstrate partial compliance or if the violation is a repeat of a deficiency
cited during the previous licensure inspection. a partial score shall not be assigned and the
standard shall be scored as a zero (0).

4.11.3. The secretary shall assign a Class [l standard a value of eight (8) points if the
home tully complies with the standard. If the home fails to comply fully with the standard but
does demonstrate substantial comphance a score of five (5) points may be assigned to the
standard. If the home fatls to demoenstrate full or substantial compliance with the standard but
partial comphiance is 0 evidence. a score of four (4) points may be assigned to the standard. If
the home fails to demonstrate partial comphance or if the violation is a repeat of a deficiency
cited durmng the previous licensure inspection. a partial score shall not be assigned and the
standard shall be scored as a zero (0),

S 1L, The seeretary shall determine substantial, partial, or lack of compliance with a
standard based on the sevenity or scope, or both. of the noncompliance rather than the quantity

of components out af compliance under a specific standard.

4.11.5. If a standard 1s not applicable for a particular residential board and care home,
a tull compliance value shall be assigned for that item for scoring and rating purposes.
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4.12. Residential Board and Care Home Rating.

4,12.1. The secretary shall assign a rating 10 each residential board and care home based
on the result of the licensure inspection.

4.12.2. The rating shall be assigned and included on the license issued to the residentizal
board and care home based on the results of the licensure inspection.

4.12.3. Scores and ratings for individual categories are shown in Table 64-3A found at
the end of this ruie. . -

4.12.4. The secretary shall not permit points scored in any individual category 1o offset
deficiencies within another category. Therefore, the secretary will not compute a total of value
points. An overall rating for the residential board and care home cannot be determined solely
on the basis of total points eamed.

4.12.5. For purposes of assigning an overall rating, a category rating of "A" shall be
assigned a score of four {4): a category of "B" shall be assigned a score of three (3); a category
rating of "C" shall be assigned a score two (2); and a category rating of "F" shall be assigned a
score of zero. Category rating scores shall be totaled and an average category rating score shall
be computed. An overall residential board and care home rating shall be assigned based on
considerations of both the average category rating score and the number of categories rated "F"
as follows:

+.12.53.a. If a home is given a rating of "F" on one (1) category or has an average
category rating score of less than 2.0, an overall rating of "F" shall be assigned;
4.12

be assigned:

L

.b. For an average score of 2.0 through 2.59, an overall rating of "C" shall

4.12.5.c. For an average score of 2.6 through 3.59, an overall rating of "B" shall
be assigned: and

4.12.

N

.d. For an average score of 3.6 through 4.0. an overall rating of "A" shall be
assigned,

+4.12.6. The secretary may issue a provisional license to a home with an overzl! rating
of “F" as described in Section 4.5 of this rule. However. any home demonstrating an "F" in three
(3) or more licensure categories shall not be issued a license and shall be ordered 1o c¢lose or be
subject to other actions by the secretary as described tn W. Va. Code § 16-5C-11, License
ltmitation, suspension. revocation: continuation of disciplinary proceedings; closure, transfer of
patients, appointment of temporany management: assessment of interest; collection of assessments;
promulgatton of regulations to conform with federal requirements; hearings; in W. Va. Code §
16-3C-15, Unlawtul acts: penalttes: injunctions: private right of action, and in W. Va. Code §16-
SH-3. Entorcement: criminal penalties: mjunction.
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4.12.7. Any residential beard and care home which has been determined by the secretary
to be noncompliant with any Class | standard shall not be assigned a rating and shall not be
issued a provisional license as specified in Section 4.5.2 of this rule.

4.12.8. The secretary shall assign a rating no greater than a "B" to a home which has
been denied a provisional license based on violation of a Class I standard and is subsequently
reapplving for an initial license as specified in Section 4.5.5 of this rule.

4.13. Non-Issuance of initial or Renewal License,

4.13.1. The secretary may refuse to issue either and initial or a renewal license if he or
she finds evidence of the following:

4.13.1.a. Lack of financial stability to operate, such as insufficient capital.
delinquent accounts. checks returned because of insufficient funds, and nonpayment of taxes.
utility expenses and other essential services:

4.13.1.b. Either the applicant or the administrator has been arrested for. adjudicated,
and convicted of any felony or of 2 misdemeanor relevant for the provision of care in z health
care facility or for operating a health care facility:

4.13.1.c. The applicant has been denied or has had a license to operate a health care
facility revoked in West Virginia or any other jurisdiction during the previous five (3) vears;

4.13.1.d. The applicant has a record of noncompliance with lawful orders of the
department or other licensing or certification agency for any jurisdiction in which the applicant
has operated. directed or participated in the operation of a health care facility;

4.i3.1.e. The owner or person in charge of the home has refused entry to the
secretary’s duby authorized representative for an inspection or survey:

4.13.1.f. The home has inappropriately converted for its own use the propertv of
a resident:

4.13.1.g. The home has secured property. or a beguest of property, from a resident
by undue influence:

4.13.1.h. The home has submitted false information either on the licensure or
rengwal application forms or during the course of an inspection or survey of the home; or

4.13.1.1. In the instance of an application for a renewal license, the home has
received an F rating in one (1) or more of Sections five (§ 64-63-5) through twelve (§ 64-65-12),
5

as applicable, of this rule.

+.13.2... The secretary shall consider all available evidence at the time of the
determination, including the history of the residential board and care home and the applicant in
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complying with this rule. notices of violations which have been issued to the homs and the
applicant, findings of surveys and inspections, and any evidence provided by the home, residents,
law enforcement officials, and other interested individuals.

§64-65-5. Administration of the Residential Board and Care Home.

5.1. General Administrative Requirements. (Class IH)

w

.1.1.  The residential board and care home shall adopt policies and procedures
governing the care and safety of residents, the protection of residents’ personal property (i.e.
periodic inventories of each resident’s personal possessions) and rights. the operation of the home.
the services provided by the home, emergency procedures and disaster plan, admission, discharge
and transfer of residents, complaint procedures, infection control and ali other pelicies and
procedures required by this ruie.

5.1.2. Policies and procedures shall be in writing and kept curren: with changes
indicated by a dated signature of the administrator.

5.1.3. A copy of each policy and procedure shall be available for inspection on request
by emplovees, residents. and resident’s representatives.

5.1.4. The residential board and care home shall have written house rules governing
resident behavior and responsibilities including: smoking; alcohol consurnption; visitation;
recreational activities (including television); personal laundry; and the use and storage of personal
belongings such as fumishings and clothing. House rules may not be inconsistent with this rule.

3.1.5. The residential board and care home shall comply with any applicable State and
local taws and regulations.

5.2. The Licensee. (Class II)
5.2.1. The licensece s responsible for compliance with this rule; the terms of the home’s
hieense: W, Va, Code §§ [6-5C-1 et seq.:. other reievant federal. State or local laws and

regulations: and with the home's policies.

5.2.2. The licensee shall:

Fl
1

.2.a. Qive evidence of financial responsibility;

hn
[ %]

.2.b. Protect the physical and mental well-being of the residents:

L)
12

2.c. Keep the records and make the reports required by this rule: and

£.2.2.d. Meet the qualifications of the administrator if he or she assumes those
duttes.
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5.2.3. The licensee is responsible for maintaining fiscal records which accuratelv
identify, summarize, and classify funds received and disbursed for the operation of the home.
A recognized system of accounting shall be used to accurately reflect details of the business.
including residents’ trust funds and other property. The home shall be administered on a sound
financial basis consistent with good business practices. Evidence of issuance of bad checks or
accumulation of definquent bills shall constitute prima facie evidence that the ownership lacks
satisfactory proof of financial ability to operate the home in accordance with the requirements
of W. Va. Code § 16-3C-6. _

5.2.4. The licensee shall maintain a liability Insurance policy in an amount that will
cover all injuries to any residenss.

A

3. _Administrator. (Class 1)

5.3.1. A residential board and care home shall have an administrator who is at least
twenty-one (21) years of age and has completed high school or a general education development
{GED) certificate: Provided, That individuals who are home administrators at the time this rule
becomes effective may complete this requirement within twenty-four (24) months following the
effective date of this rule.

5.3.2. The administrator of a residential board and care home shall have a personal
history which is free of: evidence of abuse, fraud, or substantial and repeated violations of
applicable taws and rules in the operation of any health or social care facility or service
organization, or in the care of dependent persons: and conviction of crimes relevant for the
provision of care to a dependent population as evidenced by a criminal investigative background
check.

5.3.3. The administrator shall participate in ten (10) hours of training related to the
adnumistration and operation of a residential board and care home annuallv. Attendance records
<hall be maintained on file at the home.

5.3.4. The administrator is responsible and accountable for the development and
execution of all policies and procedures required by this rule and shall be able to conform to
applicable statutes, rules and regulations: know the requirements of the rule for residential board
and care homes: and ensure the adequacy and appropriateness of services delivered to the
residents,

5.3.5. The administrator shall ensure that resident care is carried out by appropriately
heensed health care professionals when required by State law and rules, and that medications and
treatments given to residents are prescribed and administered as required by State and federal law,

rules and regulations.

3.3.6. Beginning two (2) vears after the effective date of this rule, the administrator
shall develop and tmplement a quaiity assurance plan.

5.3.%7. The administrator or a responsible emplovee, designated in writing, shall be
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available and in charge of the home at all times. Residents may not be designated as the person
in charge of the home.

5.3.8. The licensee shall notify the secretary in writing within ten (10) days of any
permanent change in the administrator of a residential board and care home. A licensee shall not
operate a home more than thirty (30) days without a qualified administrator unless the secretary
grants an extension. based on a determination that a reasonable attempt has been made to find
a suitable replacement.

5.4, Admission Procedures. (Class I1I)

5.4.1. The residential board and care home shall not deny admission to a prospective
resident on the grounds of race. national origin, religion, age, sex or disability.

5.4.2. The reiationship of a resident to the residential board and care home shall be
covered by a contract entered into at the time of or prior to the individual's admission which
provides written assurance of the services that the home will provide to meet the individual's
needs. Current residents shall be provided with new or updated contracts within fourteen (14)
days of the effective date of this rule. if the existing contract does not meet the requirements of
this rule. The contract shall specify: the home’s admission, reiention and discharge criteria;
services to be offered with a full disclosure of fees for services, inciuding the home’s policy
regarding annual contract price and refunds; an explanation of how personal finances will be
managed, how health care will be provided or arranged for, how activities are accessed: and the
process of lodging complaints. Each party to the contract shall have a copy of the contract.

5.4.3. The home shall provide the individual with the following information separately
at the time of the agreement:

5.+4.3.a. Information and referral services to be provided by the home with respect
to assisting the resident’s utilization of social, recreational, and vocational activities within the
COMMUNItY: '

U

~4.3.b. How the home will protect the resident’s personal properiv from loss and
thett. N

5.4.3.c. How the home will assist the resident in making appoiniments for
appropriate medical. dental. nursing or mental health services as needed by the resident and how
the home will arrange for transportation to and from these services;

5.4.3.d. How the home will address and prepare for emergency situations that affect
the well-bemg of residents, including. but not limited to: life-threatening medical emergencies
{including whether the home will provide CPR), fires, natural disasters, severely inclement
weather, industrial accidents. major incidents, a missing resident and immediate or serious threats:

S.4.3.e. The resident’s and home's responsibility for the procurement and payment
for prescribed medications, and for the storage, administration and disposition of medications:
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5.4.3.f.  The responsibility of the resident’s physician for required medical
examinations and treatment orders:

5.4.3.g. The home’s policy regarding room changes, retention during temporary
iliness or a significant change in resident status. transfers and discharges and the resident’s and
the home’s transfer and discharge notification responsibilities.

5.4.3.h. The house rules governing resident behavior and responsibilities: and
5.4.3.4. A resident’s biil of rights which is consistent with this rule.

5.4.4. Individuals admitied shall be capable of self-preservation. The resident record
shall include documented certification by a physician or psychologist that the resident is capable
of self-preservation by virtue of his or her ability to follow directions and. with prompting if
necessary, to take appropriate action for seif-preservation under emergency conditions. except as
provided in this section. The certification shall be updated as indicated by changes in the
resident’s phyvsical or mental condition.

5.4.5. Individuals admitted may be in need of personal assistance in activities of daily
fiving. In need of supervision because of mental or physical impairment, or have limited and
intermittent nursing care needs.

5.4.6. Individuals with identified mental or developmental disabilities mayv be admirtted
if the home can provide evidence of continued professional follow-up to address the individual's
mental health needs or the individual is a client of a licensed behavioral health agency.

5.4.7. Individuals who qualify for and are receiving services coordinated by a licensed
hospice may receive these services in a residential board and care home, except that services
utihizing equipment which requires zuxiliary electrical power in the event of a power failure, such
as ventilators. suction apparatus, and intravenous or tube feeding pumps, shall not be used unless
the residential board and care home has a backup power generator. In the event that z resident
i~ receiving fimited or interminient nursing care or hospice services, the residentizl board and care
home shall assure that the resident has privacy in care and the ability to evacuate in an
emergency.  The provision of senices to the resident receiving limited or intermittent nursing
care or hospice care shall not mterfere with the provision of services to other residents.

5.5. Restricted Admissions to Residential Board and Care Homes. (Class II)

5

N

1. Individuals admitted shall not require the use of routine physical or chemical
restramits.

i
h

5.5.2. Individuals admitted shall not require ongoing or extensive nursing services.

L
'

5.5, Individuals admitted shall not require a level of service for which the home is not
ficensed or does not provide,
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5.6. Retention of Residents whose Condition and Functional Ability Declines after
Admission. (Class II)

5.6.1. If a resident exhibits symptoms of a mental or developmental disorder, and the
resident is not receiving services to meet his or her current needs. is not a client of a behavioral
health center, or does not have a case manager. the home shall advise the individual or his or her
fegal representative of his or her behavioral health service options within the community. The
resident shall have thirty (30) days to obtain necessary services. If the resident or his or her legal
representative fails to meet the resident’s needs in this area in a timely manner, then the
residential board and care home shall refer the individual to a licensed behavioral health agency:
Provided, however, That the home shall seek immediate treatment for a resident or refuse to
admit a prospective resident if the home has reason to believe that the individual may suffer
serious harm or is hikely to cause serious harm to himself or herself or to others if appropriate
interventions are not provided in a timely manner.

5.6.2. Individuals who become bedfast subsequent to admission may remain in the home
for ninety (90) days during a temporary iliness or recovery from surgery if the resident’s care
does not require nursing care in excess of limited and intermitient nursing care and the resident
is not bedfast for more than ninety (90) days, and the following criteria are substantiated through
resident interview: '

5.6.2.a. The resident reguests to remain in the home;

5.6.2.b. The resident is advised of the availabilitv of other specialized health care
tacilities to treat his or her condition: '

3.6.2.c. The need for such care is the result of 2 medical pathology or a result of
the normal aging process:

3.6.2.d. The home can maintain the resident’s safety and continue to meet the
resident’s needs.

2.7. Discharge Procedures. {Class I])

5.7.1. Homes with individuals in residence who need more than limited and intermittent
nursing care shall inform the resident or his or her legal representative of the need to move the
resident 1o a health care facility with the capability of providing the needed level of nursing care.
eneept that residents receiving services from a licensed hospice program may remain in the home.,

5.7.1.a. The home shall assist the resident and his or her legal representative 1o
attempt on a monthly basis 1o secure an alternative care facility.

5.7.1.b. The home shall thoroughly document in the resident’s record efforts made
by the home and the resident or his or her legal representative to obtain placement in an
alternative care tactlity and refusals from the facilities in the event that the resident is unable to
secure alternative placement and remains in the home.
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5.7.2. The residential board and care home shali notify the resident and the resident’s
legal representative or interested family member within seventy-two (72) hours whenever there
is a change in room or roommate assignment or when discharge is considered.

5.7.3. The residential board and care home shall give a thirty-day notice of discharge
uniess an emergency situation which reguires transfer to a hospital or other higher level of care
exists or if the resident is a danger to his or herself or others. A copy of the written discharge
notice shall be filed in the resident’s record.

3.8. Records. (Class [II)

5.8.1. All records which contain the information required by this rule for residents shall
be retained at the home in a secure area and shall be made available for inspection by the
secretary’s duly authorized representative,

5.8.2. The licensee shall ensure that all records are treated confidentially by staff and
shall establish a policy and procedure for release of information from resident records.

5.8.3. The residential board and care home shali begin at admission, maintain, and keep
current. a record for each resident. The record shall include:

3.8.3.a. Resident’s name: social security number; birth date; sex; mariial staius;
religious preference and affiliation. if any:

5.8.3.b. Names, addresses and telephone numbers for the following relevant
persons: physician: dentist: legal representative, if applicable; person, organization or agency
responsibie for payments for support of the resident. if applicable; next of kin or other interested
reiathves; persons (o be notified in case of an emergency or death: any case management agency
or organization: and any day care or other programs in which the resident regulariy participates:

5.8.3.c. All agreements or contracts entered 1nto between the resident and the home:
initial health assessment and social history: admission, transfer and discharge data;

5.8.3.d. Physician’s orders. a list of medications, and/or medication administration
records (if appropriaie): resident admission weight: the dates of physician, dentist and other health
and behavioral health care providers and other professional appointments and visits {including
those for accidents and iliness requiring medical attention, coordinated by the home); all contact
with the resident’s physician by the home staff. observations by personnel, licensed nurses.
physician. or others authorized to care for the resident;

5.8.3.e. Documentation of incidents and accidents involving the resident. including.
at a minimum. the time, place. the action taken in response to the incident and the notification
of the resident’s physician (if applicabie). family or legal representative;

5.8.3.f. The resident’s functional needs assessment, service plan, and updates as
appropriate:

-
Ll
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5.8.3.2. A list of clothing and personal possessions of the resident:

5.8.3.h. Documentation of resident account activities if the home is managing funds
at the resident’s request:

5.8.3.1. Documentatiorn of death, including cause and disposition of the resident’s
personal effects and money or valuables deposited with the home:

5.8.3.j. Other information required by this ruile.

5.8.4. The home shall keep resident records in safe storage for at least five (3) vears
from the date of the discharge or transfer of the resident. If the home ceases to cperate. the
licensee shall procure a holding area for the resident records that will ensure the confidentiality
and safety of the records from loss. destruction or unauthorized use.

5.9.. Management and Control of Resident Funds. (Class III)

5.9.1. If the licensee agrees to manage a resident’s funds, it shall be by written request.
in the manner directed by the depositor and in accordance with this rule, utiiizing generally
acceptable accounting principles to manage the funds in the resident’s best interests.

5.9.2. The system shall not commingle resident funds with the home’s funds or with
the funds of any person other than another resident.

3.9.3. A resident’s personal funds exceeding two-hundred doliars (S200) shall be
deposited in an interest bearing account at a local bank.

5.9.4. The home shall. if it handles resident monies in excess of twenty-five dollars
(S23) per resident and in excess of five-hundred dollars ($500) for all residents in any month,
enve o bond in an amount and with such surety as the secretary shall approve sufficient 10 cover
all resident accounts at all times. The licensee shall file a bond in the sum to be fixed by the
seeretary based upon the magnitude of the operations of the applicant but which sum may not be
less than two-thousand five-hundred dollars (S2.500) as shown in Table 64-65.2 found at the end
ot this rule. Whenever the amount of any bond which is filed pursuant to this subsection is
mnsutlicient to adeguately protect the money of residents being handled, or whenever the amount
of such bond 1s impaired. the licensez shall fite an additional bond in such amount as necessary
to adeguately protect the money of residents being handled. '

.

9.5, The resident account record shall show in detail with supporting documentation
ali monies received on behalf of the resident and the disposition of all funds received. Persons
shopping for residenss shall provide a list showing a description and price of items purchased if
the purchase exceeds ten (S10) dollars, along with pavment receipis for these items.

5.9.6. The home shall render a true and complete accounting of the management and
dispominion of resident funds upon request to the depositor and the secretary and at least quarterly
to the remident. Informaton shall be given to the resident upon request.

-2
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3.9.7. Upon termination 0f the deposit. the home shall account to the depositor for all
funds received. expended and held on hand.

5.10. Resident Death {Class II)

5.10.1. The death of a resident shall be reported immediately to the attending physician and
to the resident’s family or lega! representative. as applicable.

5.10.2. Upon the death of a resident. the following information shall be enteraed in the
resident’s record:

5.10.2.a. A record of the notification of the resident’s physician, the designated individual
for emergencies, and legal representative, if any;

5.10.2.b. The date. ume and circumstance of death, including the name of person to whom
the body was released and any other detaiis specific to the death;

3.10.2.c. A record of the disposition of the resident’s personal belongings that were released.
including funds. The resident’s legal representative or next of kin shall sign a dertailed receipt
for these items. ) a

5.10.3. In the event of the death of a resident. a licensee shall return all funds, and property
held in trust to the resident’s legal representative. In the event the resident has no spouse or adult
next of kin or other legal representative or the spouse or adult next of kin or other legal
representative can not be located. funds due the resident shall be placed in a separate interest
bearing account. and all property held in trust by the licensee shall be safeguarded until such time
a~ the funds and property are required for distribution under state laws governing the
adomnistrauion of estates and trusts.

§64-65-6. Residential Board and Care Personnel.
6.1. Emplovment Standards. (Class II1)

6.1.1. The residential board and care home shall have written personnel policies and
procedures which appropriately meet the needs of the home.

6.1.2. _The administrator shall assure that all staff are at least eighteen (18) vears of age;
heensed (as applicable) in accordance with State law; caring for residents with needs that are
within the scope of his or her practice and training: and free from communicable disease in an
tnieclious stage.

6.2. Srtaffing Requirements. {Class II)
6.2.1. Each residential board and care home shall maintain a minimum of one (1)
ressdenuial staft twentyv-tour (24) hours per day (i.e, one per eight (8) hour shift} and shall have

a sufficient number of employees on duty to provide the residents with all of the services
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identified in their individualized service plans.

6.2.2. "Awake staff shall be present in the home during normal resident sleeping hours
when residents require supervision during sleeping hours or are in need of limited and intermittent
nursing services. Awake staff are opticnal if all residents are ceriified by a physician or
psychologist as not bemﬁ in need of sleep time supervision and they are not in need of limited
and intermittent nursing services.

6.2.3. A multi-story home shall maintain at least one (1) awake staff per story while
residents are sleeping. except that the secretary shall permit one (1) awake staff in a multi-story
home if:

6.2.3.a. The residents of the home are centified by a physician or psychologist as
not being in need of supervision during sleeping hours;

6.2.3.b. The home has no residents who are in need of limited and intermittent
nursing services; and

6.2.3.c. The home has an immediate emergency cali syvstem from the resu:ients to
the awzke staff person.

6.2.4. The home shall have the staff needed to meet the laundry, food service,
housekeeping. and mainienance requirements of this rule.

6.2.5. When regular staff and supervisory staff are absent due to illness and vacations.
there shall be coverage by substitute personnel with comparable qualifications.

6.2.6. . Each residential board and care home shall maintain and furnish to the secretary
upon request information frem personnel records setting forth the number (in full-time equiva-
fents) and types of employees on duty in the home at any given time,

6.3. Employee Orientation and Training. (Class II1)

6.3.1. All employees and houschold members shall be made aware of the purpose of
the facilityt the services provided: the daify routines and the requirements established by the State
rules for licensure of a residenuial board and care home.

6.3.2. Training shall be provided to new employees and new admissions within the first
twenty-four (2+) hours of association with the home in emergency procedures and disaster plans,
inciuding: evacuation of the home, procedures 1o report a missing resident, medical emergencies.
accidents. fire. natural disasters or other emergencies.

6.3.5. The home shall maintain 2 written plan of orientation and training for emplovees.
Such training will be provided within the first fifieen (15) days of employment inclusive of the
foltowng:

tJ
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6.3.3.a. Policies and procedures of the home;

6.3.3.b. The rights and responsibilities of residents inciuding protection of resident
privacy and confidentiality;

6.3.3.c. Complaint procedures of the home;

6.3.3.d. Procedures and agencies available in instances of abuse. neglect, and
mistreatment: the State adult protective services agency, inciuding its toll-free hot line number:
the State licensure and centification agency, including its telephone number, the State commission
on aging. including its telephone number: and various other concerned advocacy and protection
organizations,

6.3.3.e. The care of aged. infirm or disabled adults with consideration for individual
capabilities and needs:

6.3.3.f. Personal assistance procedures as needed for resident care, including at a
minimum, personal grooming care. personal hygiene care, numnonal services, and signs and
svmptoms of alteration in skin integrity:

6.3.3.g. Specific duties and responsibilities of the residential staff for assisting
current residents of the home (i.e. a review of individualized service plans, the activities program
and or professionaliy-designed intervention strategies to help a resident with behavioral heaith
needs 10 manage his or her behavior),

6.3.3.h. Cardiopulmonary resuscitation (CPR). as applicable. and first aid: and
6.3.3.1. Infection control.

6.3.4. The home may modify the initial orientation and training for individual
employvees if the individual 1s cemified as a nursing assistant and maintained as such on the
nursig assistant registry mamntained by the secretary. Completion of such a course satisfies the
requirement {or training in the areas of personal grooming. hygiene, assistance in feeding and
activities of daily living.  All other topics required by this rule shall be addressed in the
emplosyee’s initial orientation and training program. This provision does not exclude individuals
certified as nursing assistanls from participation in annual on-going in-service training. '

6.5.5. The residenual board and care home shall provide ongoing in-service training
annually in the areas of:

6.3.5.2. Residemt nights and confidenuality;

o
L
¥

S.b. Abuse, neglect. mistreatment, and procedures to prevent the occurrence of
such incidents: : - . _

A

6.3.5.c. Emergency care of residents (first aid and as applicable. CPR): emergency
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plans for the home, including fire safety and evacuation plans;

6.3.5.d. The responsibilities of the residential staff for assisting residents (i.e..
individualized service plans. activity programs, etc.) and;

63.5.e. Infection control.
6.4. Volunteers. (Class I

Volunteers rendering services in the home shali adhere to the laws and regulations govemning
confidential treatment of residents’ personal information and provide evidence of freedom from
comimunicable disease in an infectious stage.

6.5. Personnel Records. (Class IIT)

6.5.1. The residential beard and care home shall maintain a confidential personnel
record on each employee, including the administrator, and household members who provide
services to residents. Each record shall contain at least the following:

6.5.1.2. An employment application which includes ar least the individual’s current
home address and telephone number, emergency contacts, and social security number; and

6.5.1.b. Documentation of the results of a criminal record investigation régarding
previous convictions involving abuse, mistreatment or neglect of dependent populations or theft
of the property of such poputations and the documented verification of past employment or
personal references. or upon employment. a check of any abuse registry established by the State.

6.5.1.c. A record of orientation. annual and/or additional training. education and
credentials:

6.5.1.d. The date of employment and a position title and description;

6.5.1.e. A health record containing the resulis of a pre-employment physical
examination, annual screenings for tuberculosis (tine test not accepiable) and other communicable
diseases as indicated by exposure, prevalence or currently accepted medical practice in congregate
hiving siuations as indicated by the commissioner of the bureau of public health of the State
department of health and human resources. The employment physical and tuberculosis screening
shall be obtained in the first week of employment.

6.5.2. Personnel records shall be maintained on file at the residential board and care
home tor at ieast three (3) years following termination of employment. The record shall have
documentation of the date and reason for termination of employment,

§64-65-7. Resident Rights.

“.1. Posting of Information and General Rights. (Class III)
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7.1.1. The residential board and care home shall post in a conspicuous place the
following: ) )

7.1.1.a. Residenis™ rights:

7.1.1.b. Phone numbers of the abuse hotline; the office of the licensing agency: the
state ombudsman; and the regional ombudsman; and

7.1.1.c. Information about the ombudsman program including: (1) the name.
address and telephone number of the designated long-term care ombudsman program serving the
region in which the residential board and care home is located; (2) a brief description of the
services provided by the long-term care ombudsman program: and (3) a statement as to the
penalties for willful interference and retaliation.

7.1.2. The home shall promptly notify the resident’s legal representative or interested
family member whenever there is a change in resident’s rights.

7.1.3. [If a legal representative has been appointed for or designated by any resident as
having the authority to exercise on behalf of the resident one (1) or more of the resident’s rights
under this rule. the home shall afford the legal representative full opportunity to exercise the
authority. [f a legal representative so appointed or designated exercises this authority, he or she
shall exercise his or her authority in a manner consistent with all applicable state and federal laws
and regulations.

7.1.4. Nothing in this rule shall in any way be construed to diminish or deprive any
individual of rights recognized and established under other laws of the State of West Virginia or
of the United States.

7.1.5. The home shali encourage and assis: a resident throughout the duration of his or
her stay to exercise his or her rights as a resident and as a citizen. such as voting in governmental
eleclions.

7.1.6. A resident has the right to be free from restraint, interference. coercion,
discrimination. or reprisal from the residential board and care home in exercising his or her
rights. o _ N .

7.2. Notice of Rights, (Class HI)

7.2.1. The home shall provide a copy of the residents’ rights to the resident with
duplicates on request. The date the rights are distributed shall be recorded.

!

7.2.2. The home shall post resident’s rights and its current license in a conspicuous
location at eve fevel in the home. The siatement shall be easily readable with at least ten (1)

paint ype.
7.2.3. The resident has the night to inspect all records pertaining to him or her and to
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purchase photocopies at a reasonable cost.

7.2.4. Residents have the right, 1f they so choose, to view the results of inspections and
complaint investigations conducted by the licensing agency. Deficiencies cited during the most
recent survev and any complaint investigations conducted within the preceding twelve (12)
months, and the residential board and care home’s plan of correction shall be located in a place
accessible to residents.

-

7.3. Treatment. (Class )

7.3.1. The resident has the right to participate in planning his or her overall care. w0
utilize the physician or pharmacist of his or her choice. and to be fully informed in advance about
care and treatment that may affect him or herself.

7.3.2. No resident shall be abused, neglected, mistreated. or restrained by physical or
chemical means. Restraints shall not be used except as allowed under Subsection 8.3 of this rule.

-

7.3.3. The resident has the right to refuse to participate in experimental research. A
resident shall participate in experimental research only on the basis of prior written informed
consent. Any informed consent procedures shall be in conformance with applicable state and
federal laws, ruies and regulations.

7.4. Protection of Resident Funds. (Class III)

7.4.1. The resident has the right 1o manage his or her financiai affairs, and the home
may not require residents to deposit their personal funds with the home.

7.4.2. If the home manages funds for a resident. it shall be in accordance with this rule.

7.5, Self Determination. (Class IIl)

7.5.1. A resident has the right to meet with and participate in the activities of social.
rehigious, and community groups, at his or her discretion.

.5.2. Residents have the right (o assemble and organize themselves as a group to solicit
and recommend improvements 1n the home's services and to resolve problems that may arise

between the residents and the home.

3.3. A resident shall not be compelled to retire at night or arise in the moming at the
same sel time.

7.5.4. Residents have the right to be free to leave the residential board and care home.
7.6. Privacy and Confidentiality. (Class I1)

=.6.1. The resident has the right 1o personal privacy and confidentiality of his or her

11 27 95 ' 30




64 CSR 653

personal and permanent resident record. Personal privacy includes accommodations, medical
treatment, written and telephone communications. personal assistance, visits and meetings of
family and resident groups, but does not require the home to provide a private room.

7.6.2. The resident has the right to associate and communicate privately with persons
of his or her choice,

7.6.3. The resident has the right to request that no person shall enter his or her room
without identifving him or herself to the resident and receiving the resident’s permission to enter.

7.6.4. The resident has the right to privacy and it shall be maintained when personal
assistance is being provided. Resident bedrooms shall not be used as passageways.

7.6.5. The residen: has the right to share the same bedroom with his or her spouse.

7.7. Complaints. (Class Ii)

7.7.1. The resident has the right to voice grievances with respect to treaiment or care
furnished without discrimination or reprisal for voicing the grievance,

7.7.2. The resident has the right to prompt action by the home to resolve grievances the
residents might have. including those with respect 1o the behavior of other residents.
The home shall assess the validity of all complaints and shail respond to the complainant in

WTILINg as to actions to be taken or not taken with reasons therefor, within twenty-four (24) hours
of receipt of the complaint.

7.7.3. The resident has the right to express grievances and to communicate to the home
staft and outside representatives of the his or her choice the need for changes in the residential
board and care home policies or practices. )

7.7.4. Nothing in this rule shall be construed to limit in any way the lawful authority
ot the State department of health and human resources to administer and implement W. Va. Code
Y 9-6-1 et seq. relating to adult protective services.

T8 Work. (Class I
7.8.1. The resident has the night to be employed outside of the home.
7.8.2. The resident has the right to refuse to perform services for the home.

T.8.3. The resident has the night to perform services for the home when:

7.8.3.2. The home has documented the resident’s need or desire for work in the
service plan in the resident’s record:

T.8.5.b. The agreement specities duties, hours of work and compensation;
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7.8.3.c. The agreement Is not a condition for admission or continued residence: and
7.8.3.d. The resident enters into the agreement voluntarily.

7.8.4. Any rasident who performs any staff duties shall meet the personnel and health
requirements for that position. '

7.8.5. A residential board and care home shall not permit a resident to perform work
which creates conditions or in a manner potentially hazardous for themselves or others.

7.9. Mail and Communication. (Class II)

7.9.1. The resident has the right to send and promptly receive unopensd mail. A
resident may request 2 siaff member to open and read correspondence.

7.9.2. The resident has the right t0 have access to stationary, postage and writing
implements at the resident’s own expense.

7.9.3. The resident has the right to have access to regular telephones for local calls at
no cost. Coin-operated telephones may be provided for long distance calls. The use of "collect
only” telephones as the primary telephones for resident use is prohibited. Appropriate privacy
shall be afforded to the resident during telephone use.

7.10. Access and Visitation Rights. (Class II)

7.10.1. The resident has the right to receive visitors. Relatives and members of the
clergy shall be permined to visit at any time. Any entity or individual that provides health, social,
legal, or other services to a resident. shall be permitted access to the resident subject to the
resident’s right to deny or withdraw consent at any time.

7.10.2.  The resident has the right to coilaborate with other residents and the
administrator 10 reach a mutvally agreed upon schedule of visiting hours. Visiting hours shall be
posted conspicuousiy in a public place and shall consist of no less than ten (10) hours per day,
seven {(7) days per week.

7.10.3. The resident has the right to receive information from agencies acting as client
advocates such as the State’s long term care ombudsman program, and 1o be afforded the
opportunity o contact these agencies.

7.11. Personal Property. (Class HI)
The resident has the right to retain and use personal possessions including furnishings, and
appropriate ctothing as space permits, unless 10 do so would infringe upon the rights. health or

safety of other residents.

7.12. Civil Rights. {Class )
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-

7.12.1. Individuals have the right to be free from discriminatory practices related to
admission or services on the grounds of race, religion, national origin. age, gender, or disability.

7.12.2. The resident has the right to reside in a home that shall not segregate any
resident, give separate treatment, restrict in the enjoymant of any advantage or privilege enjoyed .
by others in the residential board and care home, or provide with any aid. care services. or other
benefits which are different or are provided in a different manner from those provided t¢ others
in the residential board and care home on the grounds of race, religion, national origin, age.
gender. or disability.

7.12.3. The resident has the right to reside in a smoke-free environment. Homas shall
have non-smoking areas and may adopt no-smoking policies. Current residents who smoke (as
of the effective date of this rule) shall not have smoking privileges terminated through a no-
smoking policy.

§64-65-8. Health Care and Social Standards.
8.1. Operational Standards. (Class I}

8.1.1. The residential board and care home shall encourage and assist all residents in
developing and maintaining independence and self-determination.

8.1.2. The home shall allow the resident to choose his or her own physician and
pharmacist in lieu of the homes’s phyvsician and pharmacist.

§.1.3. The home shall inform each resident of the names, specialties, and means of
contact with the physician responsible for his or her care, if the home utilizes one (1) or more
physicians to provide care oversight for all residents of the home.

8.1.4. This rule permits responsibilities of physicians contained within this rule 1o be
implemented by nurse practuitioners or physicians’ assistants as assigned by the supervising

physician and within the parameters of the individual’s professional license.

8.1.5. The home shall take reasonable precautions to comply with standard precautions
as recommended by the local pubhic health authority should an epidemic occur.

§.1.6. The home shall be acquainted with the local emergency service system shouid
emergency transport and care of residents in a medical emergency be required.

8.1.7. The home shall provide emergency aid for commonly occurring household
tnjuries. A standard Amenican Red Cross first-aid kit, or the eguivalent. shall be readilv avaiiable
at all times in the home. ;

8.2, Assessment. (Class IH

8.2.1. The residential board and care home shall evaluate the continued appropriateness
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of residence of an individual in the home.

8.2.2. The home shall assure that each resident has a written, signed and dated health
assessment by a licensed physician or other licensed health care professional authorized to
perform such assessments by applicable State laws and rules not more than sixty {60) days prior
1o the resident’s admission, or no more than five (3} working days following admission, and at
least annually thereafier. The admission and annual health assessment shall include screening for
tubercuiosis and other communicable diseases if indicated by exposure. prevalence or risk
according to current medical practice in congregate living situations as indicatsd by the
commissioner of the bureau of public health of the department of health and human resources,

£.2.3. Within thirty (30) days of admission, every resident shail have an individualized
functional needs assessment completed in writing by a licensed health care professional. The
resident's assessment shall include a review of at a minimum; health status, functional,
psychosocial. activity and dietary needs.

8.2.4. Formal reassessment shall be documented in the resident’s record at least annually
based upon the month of the resident’s admission.

£.3. Planning. (Class 1)

=

8.3.1. The home shall encourage residents to actively participate in the planning of their
care and supervision.

§.3.2. Each resident shall have a service plan, based upon his or her assessment,
developed within forty-five (45) davs of admission and updated at least once every six (6)
months. The senvice plan shall be developed and implemented in response to individual resident
needs.

8.3.3. The service plan shall support the principles of individuality, personal dignity,
treedom of choice and homelike environment.

8.3.4. The home shall review, monitor. implement and make appropriate modifications
to cach resident’s service plan as appropriate, Formal service plan review shall be documented
in the resident’s record at least annually based upon the month of the resident’s admission. If
upon completion of the review. a determination has been made that changes in resident status
have occurted. a new service plan shall be completed.

8.3.5. The home shall permit a resident to refuse any treatment. The home may inform
a resident. however. that failure 1o follow his or her service plan may result in a behavioral or
medical condition which requires senvices which are not available in a residentiai board and care
home.

k.4, Services. (Class 1)
§.4.1. The home shall provide treatment and care in accordance with the functional

-
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needs assessment and service plan to assist each resident to maintain the highest level of
functioning possible. :

8.4.2. - The home shall assist the resident in making appointmenis for appropriate
medical, dental, nursing or mental health services as needed by the resident.

8.4.3. The home shall provide or arrange for appropriate transporiation of the resident
to receive medical and social services.

§.4.3. The home shall provide assistance to the resident and the resident’s family in the
adjustment to the residential board and care home setting and in the adjustment to transfer when
other levels of care become necessary.

8.4.5. The home shall provide the resident with personal assistance to meet the needs
identified on his or her functional needs assessment. Resident needs may include. but are not
limited to, assistance from staff: to self-administer medicaily prescribed drugs and treatment: to
follow any planned diet. rest or activity regimen; to utilize functional equipment (i.e. hearing
aides, glasses. canes. etc.): and to perform activities of daily living.

8.4.6. The home shall provide supervision by designated staff for daily awareness of
the general health, safety, and physical and emotional well-being of the resident.

8.4.7. The home shall provide dietary and general household services essential for the
health and comfort of residents such as daify meals and snacks, laundry, floor cieaning. dusting,
and bed-making.

8.4.8. The home shall provide a planned and meaningful activity program to meet the
needs of the residents. Volunteers may assist but not replace home employees in carrving out the
activities program. The home’s program shall:

8.4.8.a. Encourage, guide. or assist residents with arrangements to participate in
social, recreational. diversional. vocational, religious, or other activities within the home in
accordance with individual interests. tolerance and abilities:

8.4.8.b. Provide information and referral services and opportunities for utilization
of social. recreational. vocational activities within the community;

§.4.8.c. Provide a monthly calendar of varied events which lists all social and
recreational activities for the residents;

84.8.d. Provide at least eleven (11) hours of scheduled activities available to the
residents each week for no less than one (1) hour each day: and

8.4.8.¢. Encourage but not require residents to participate in activities or restrict a
resident’s participation in an activity except upon a physician’s order.

(FN)
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8.5. Medications. {Class I)

8.5.1. The residential board and care home shall make provision for the administration
or self-administration of medicines and drugs according to physician orders in compliance with
applicable State laws. The home shall. in consultation with a licensed health care or licensed
registered professional nurse, establish written policies and procedures, which are consistent with
this rule. for assisting residents in obtaining individually prescribed medication and for disposing
of outdated prescription medications in accordance with appiicable State and federal laws.

8.5.2. Prescription drugs shall be obtained, administered or self-adminisiered oniy on
the written order or prescription of an individual authorized by law to prescribe drugs in this
State. The home shall ensure notification of the licensed health care professional managing the
resident’s health care regarding the resident’s use of over-the-counter medications and the health
care professional shall determine whether or not the resident can self-administer such medications
in a safe manner. ' )

8.5.2.a. Copies of the prescriptions or written orders for drugs shall be retained in
the resident’s record. Verbal orders shall be reviewed and signed by the individual responsible
for the order within ten (10) working days from the original order date.

8.5.2.b. The ability of a resident to self-administer medicartion shall be documented
in the resident’s record.

8.5.3. The attending physician. or other health care professional. or a consulting
pharmacist shall review the medication regimen of each resident as needed. but at least annualiy.
Documentation of this review must be entered into the resident’s record.

8.5.4. The home shall keep a record of all drugs given to each resident indicating each
dose given. The record shall include: the resident’s name: the name, strength. and quantity of
the drug: mstructions for giving the drug: the date and time drug is administered: and the name
or initials of persons giving the drug. 1f initials are wsed, a signature equivalent 1o those initiais
shalt be entered on the record.

§.5.5. _Self-administration of insulin or injectables for which the individual has been
trarned to self-administer is permitted. L

§.5.6.. The use of PRN (as needed) controlled or prescription drugs such as narcotics,
tranquilizers or psychotropic medications requiring judgment capabilities beyond the expertise of
unlicensed statt or a fluctuating medication regimen is prohibited unless the self-administering
restdent 1s capable of determining when the medication is needed or the medication administration
and management Is otherwise in accordance with State and federal law, rules and regulations.

8.3.7. When oxygen therapy is provided. it shall only be administered by using oxygen
concentrators except that a portable source shali be available for resident use for out-of-room
activities and n the event of power tailure: the equipment shail be maintained electrically safe
and senvice shali be available as needed: the oxygen tubing shall be stored in a sanitary manner

-
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when not in use and replaced as indjcated by accepied infection control measures: and smoking
shall be prohibited in any focation when oxygen is in use and no smoking signs shall bz posted
conspicuously and enforced.

be inaccessible to all residents unless residents are determined to be capable of self-medication.
In such cases. the home shall provide the self-medicating resident with resources 1o have the
medications siored in a safe manner.

8.53.9. The container label of each prescription drug shall be legible. legally dispensed
and labeled for the resident for whom it has been prescribed. When the prescriber’s directions
change. the container shali be relabeled by a licensed pharmacist or there shall be a writien
document signed and dated by the physician to verify the change in a medication prescription
which is stored in the resident record. All medications shall be kept in their originai labeled
containers and shall be labeled in accordance with the rules of the West Virginia board of
pharmacy and in a manner that the name and strength of medication. manufacturer name. lot
number, and expiration date can be readily identified by the home:

§.5.10. Medication shall be centrally stored if the preservation of medicine requires
refrigeration: when medication is deiermined, and documented by the home to be hazardous if
kept in the personal possession of the person for whom it was prescribed: if the resident is not
capable of seff-administering medications as prescribed; or when. because of physical
arrangements and conditions or habits of other persons in the home, the medications are
determined to be a safety hazard to others.

8.3.11. Centrally stored medications shall be kept in a locked cabinet or other storage
receptacle and accessible only to the staff responsible for medications.

8.5.12. If Schedule 1I drugs of the conirolled substances act are administered. a copy
of the written prescription signed by the physician shall be in the resident’s record and a proof
ol use record shall be maintained. Schedule [ drugs shall be stored in a manner so that they are
securehy protected by two (2) focks. The key to the separately locked Schedule 11 drugs shall not
be the same key that is used 1o gain access 1o non-scheduled drugs. [ refrigeration is required.
the home shall provide: a refrigerator in a locked room, a locked refrigerator or a locked box
within the refrigerator {or storage. A thermometer shall be required in a refrigerator storing
medicatons,  The temperature within the refrigerator storing medications shall not exceed forty
degrees Fahrenheit (40° F).

K.5.13. All medications for deceased residents shall be removed from the medication
cart. cabinet. and refrigerator and separated from all other medications.

8.5 14 All controlled drugs shall be disposed of in accordance with state and federally
approved practices.

8515 Unu dose medication and medications in seaied original manufacturer’s
containers which can be credited by the vendor shall be reiumed 1o the vendor for credit or

-
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disposed of in the manner directed by the resident.

8.5.16. All medications not returned for credit to the vendor shall be destroved within
the home by two (2} members of the home's staff or the home shall release the medication to the
resident’s legal representative and maintain a signed receipt in the home as documentation of the
release of the medication. o '

8.5.17. The home shall maintain a record of the destruction of controlled drugs for a
period of two (2) years. All medication destruction records shall be signed and dated by the
individuals destroying the medications. The medication destruction record shall clearly state the
following information: the name of the resident for whom the drug was prescribed: the
prescription number; the name of the dispensing pharmacy; the name and dosage of the drug: the
amount of the drug destroved: and the date the drug was destroyed.

8.6. Accident, Illness and Major Incident Procedures. (Class I)

8.6.1. When a resident experiences an illness or an incident that results in injury or
resident complaint, the home shall arrange for an appropriately licensed health care professional
1o;

8.6.1.a. Assess the severity and cause of the accident or illness;

8.6.1.b. Advise the residential board and care home as to the need to seek
emergency assistance related to the accident or illness; and

8.6.1.c. Record actions taken in the resident’s record, and. shall recommend o the
home in writing actions. if any. to take 10 avoid similar accidents or ilinesses. The home shall
heep a written documentation of the recommendations. If the resident has an obvious need for
emergency assistance. the person on duty should first obtain emergency assistance. and then call
the licensed health care professional.

§.6.2. The residential board and care home shall document monitoring of the resident’s
condition for 2 period of twenty-four (24} hours following the accident or the onset of the illness
or as specified by the licensed health care professional.

5.6.3. Major incidents shzll be reporied to the licensing agency by the licensee.

8.6.4. Written policies and procedures shall be established and enforced for contacting
a resident’s family. legal representative. physician or designated health service professional to
communicate any apparent significant deviations from the resident’s normal appearance, state of
health or weli-being,  The home shall promptly notify the resident’s physician when there is a
major incident or any significant change in the resident’s condition.

8.6.5. Physical restraints shall not be used except in an emergency under phvsician’s
order not to exceed twenty-four (24) hours for the safety of the resident and others in the home

until 4 time that protessional help amves on the premises. Restraints utilized during emergencies
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shall be limited to cloth vest or soft belt restraints only and their application shall bz by trained
staff only. Restraints shall be released every two (2) hours for at least ten {10) minutes. These
procedures shall be documented and available for review by the secretary.

8.6.6. Any medical. dental or mental health professional, ordained minister, christian
science practitioner, religious healer, social service worker, peace officer, or law enforcement
officer is required under the adult protective services law to report (W. Va. Code §9-6-9) any
incident in which an incapacitated adult is neglected, abused. or in an emergency situation.
subject to conditions likely to result in neglect, abuse or emergency. or has died as a result of
abuse or neglect. Reports of neglect. abuse or emergency situations shall be made immediately
to the local adult protective services office of the department of health and human resources or
by calling the adult protective services hotline number, as required by law and to the home’s
licensing agency. The secretary may report alleged failures by a licensed health care professional
1o report alieged incidents of neglect or abuse or emergency situations to the individual's
iicensing board.

8.6.7. The home shall assure that all alteged violations involving abuse, exploitation or
negiect are immediately and thoroughly investigaied and documented by the licensee or his or
her designee within twenty-four {24°) hours of the incident.

8.6.8. If the allegation is substantiated, the home shall assure that appropriate sanctions
are invoked or actions are taken to preven: a recurrence of alleged abuse, exploitation or neglect.

8.6.9. The home shall assure that the licensing agency has been notified within seventy-
two hours (72°) of the date of the occurrence of alleged abuse, exploitation. or neglect.
Concurrently, documentation of the investigation. the results of the investigation and the response
to the nvestigation shall be forwarded to the licensing agency.

§64-65-9. Dietetic Services.
9.1. General. (Class 1)

9.1.1. The residential board and care home shall ensure that each resident is offered at
least three (3) meals daily. seven (7) davs a week and special diets and snacks which meet
restdent needs and choices. as identified in his or her needs assessment, which are freshly
prepared ecach day.  Meals shall provide nutrients and calories for each resident based upon
substantral compliance with current recommended dietary aliowances of the Food and Nutrition ~
Board of National Academy of Sctences, National Research Council. or as specified in this rule.
eveept as ordered by a physician.

9.1.2.  When therapeutic or modified diet services are provided by the home. a
physictan’s order for each diet and the meal pattern, including types and amounts of food to be
served. shall be on file. Therapeutic or modified diets. as recommended by the physician. shall
be prepared according to written mstructions obtained from the resident’s physician or dietitian.
At no ume shall a resident be offered fess than one thousand four hundred (1,400) calories daily,
unless specificalls ordered by o physicran,

PN
O

112793




64 CSR 65

9.1.3. The home shall offer residents a variety of foods at meals as follows:

9.1.3.a. Breakfast: fruit or juice: cereal. whole grain or enriched bread product: and
Grade A viiamin D miik.

9.1.3.b. Noon and evening meals: protein sources, such as meat, poultry, fish. eggs.
cooked dried legumes. cheese or peanut buiter; vegetable or fruit: whole grain or enriched grain
food products; and Grade A vitamin D milk.

9.1.4. Each resident shall be weighed upon admission and provided with the amount of
food and fiuid on a daily basis necessary to maintain his or her appropriate minimum average
weight.

9.1.5. The home shall assure that residents are receiving meals that are planned and
developed with regard to individual preferences.

9.1.6. The home shall encourage resident participation in menu planning and shall serve
meals at times mutually agreed upon by residents in the home with consideration of resident past

practice prior to admission to the home.

9.1.7. The home shall accommodate residents who are unable to eat at the planned
mealtime and provide for a meal substitution if the resident does not tolerate the foods planned
for the meal.

9.2. Administrative Requirements. (Class I1I)

8.2.1. Every resident shall be encouraged to eat in designated dining areas. The home
shall not routinely designate private living areas and hallways as dining areas. A supply of
appropriate and customary 1ableware in good condition shall be available for each resident,

0.2.2. The home shall maintain a daily record of actual foods served for each meal.
Menu content shall be varied. Grocery receipts and records of actual food served shall be kept
on fie for at least thirty (307} days.

§64-65-10. Fire Safety, Disaster and Emergency Preparedness.

L0.1, Fire Safety. (Class )

The residential board and care home shall provide evidence of compliance with applicable
rules of the State fire commission.  Any variation to compliance with the fire code must be
coordinated with the depantment and approved in writing by the state fire marshal.

10.2. Disaster and Emergency Preparedness. (Class I)

10.2.1. The home shall have a written disaster and emergency preparedness plan which
states procedures 1o be followed in the event of an internal or external disaster or emergency
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which could severelv affect the operation of the home.

10.2.2. The disaster and emergency preparedness plan shall have procedures for at least
the following situations and shall identify specific tasks and responsibilities for all emplovees in
the event of any of the following events: missing residents; high winds: tornadoes; floods:
bomb threats; utility failure; severe winter weather; and an emergency food supply and menu
which will provide nutrition for all persons residing in the home for a minimum of seventy-two
(72) hours,

10.2.3. There shall be copies of the disaster and emergency preparedness plan at all staff
stations or emergency control stations. The disaster and emergency preparedness pian shall be

located in an area that allows visual contact at all times. Staff shall know the location at all
times. - )

10.2.4. The disaster and emergency preparedness plan shall be reviewed and updated
by the administrator or his or her designee on an annual basis and signed and dated to verify
review, o . ' _

10.2.5.  Emergency call information shall be conspicuously posted near each telephone
in the home, exclusive of residen: telephones. This information shall include at least the
following:

10.2.5.a. Telephone numbers of the fire department, the police. an ambulance
service and other appropriate emergency services;

10.2.5.b. Key personnel telephone numbers, including at least the following: the
administrator: phvsician (if applicable); or the nurse on call (if applicable); and

10.2.5.c. Names and telephone numbers of all other personnel to be called in case
of fire or emergency.

10.2.6.  Within seventy-two (72) hours of admission, the disaster and emergency
preparedness plan procedures shall be clearly communicated by the staff to the resident.

10.2.7.. The disaster and emergency preparedness plan shall be rehearsed by all
personne} from all shifts once vearly.

§64-65-11. Physical Plant and Sanitation Requirements.
1'1.1. Life Safety and Construction. (Class I)

I1.1.1. The residential board and care home shall comply with the State building code
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promulgated in W. Va, Administrative Rules, 87 CSR 4, Building Code."

11.1.2.  All residential board and care homes shall provide for accessibility for
individuals with a physical disability. This shall include at least the entirety of the main floor,
including the living rooms. kitchen and dining areas and at least a portion of bedrcom and
bathroom space. The home shall reasonably attempt to ensure that most barriers to daily tasks
have been overcome and that all necessary ramps, railings, and curb cuts are in place. Existing
facilities have until the first day of January. one thousand nine hundred and ninety-seven (January
1, 1997). 1o compiy with this requirement.

11.1.3. Trailers shall not be licensed as residential board and care homes.

11.1.4. The residential bozrd and care home shall have electric power and have hot and
cold running water adequate to meet the needs of the residents and employees.

11.1.5. Residential board and care homes shall be located in residential areas or partially
residential areas. -

11.2. Sanitation. (Class I}

11.2.1. The home shall have a water supply which complies with applicable State and
federal rules and regulations.

H.

(3]

.2. Sewage disposal shali be in accordance with applicable State rules.

[1.2.3. The home shall be kept substantially free of insects. rodenis and vermin.
Pesticides shall be applied in a manner to prevent contamination of food and hazards to residents.

[1.2.4, Pets are permitted. provided that all residents are advised prior to admission that
pets are kept on the premises. [ pets are added after the admission of residents, all residents
shall agree to having pets. However, pets are not permitied in 2 resident’s bedroom without the
resident’s consent and are not permiited in food preparation areas.

t1.2.4.a. Dogs and cats kept in the home or on the grounds of the home shall be
properly licensed (if applicable) and svaccinated (for dogs this inciudes rabies. leptospirosis,
distemper. and parve and for cats this includes rabies). Documentation of the licensing.
vacemmation and prevention measures shall be available on the premises. Animals and their
quarters shall be kept in a clean condition at all times.

Arvarlable trom the State Fire Commussion or the Secretary of State. Section 4 of the above referenced Building Code
rule incorporates by reference the BOCTA Nauonal Building Code: BOCA National Plumbing Code: BOCA National
Mechamea! Coder BOCA Navonal Fusting Struciures Code: BOCA National Energy Conservation and CABO One-
and Twe-Fanuiy [welling Code. You may porchase these books, collectuively or separately, from Building Officials
and Code Admimstrators Internatonal, 3051 W est Flossmoor Road. Contra Club Hills, Hlinois 60477-3793, 1-312-700-
230¢ o7 BOCA Intematonal Regonad Offices, 3392 Corporate Drve. Suite 107, Columbus, Ohio 43226, 1-614-890-
JOo= or view 3 set at the Sereian of Stawe's (ffice
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11.2.5. Solid waste. including garbage and refuse, shail be removed from the building
daily and the premises weekly. or more often if necessary in accordance with the applicable
provisions of State {aw and regulations.

11.2.6. The home shall have sufficient supplies and equipment 10 permii frequent
cleaning of floors, walls. woodwerk, windows, and screens. and to facilitate all building and
ground maintenance.

11.2.7. The home shall ensure that rooms are painted and undamaged; carpets, furniture
and linoleumn are in minimal need of replacement; the interior of the house is maintainad in a
ciean. safe and sanitary condition and is in good repair overall.

11.2.8. The home shall provide the following facilities if food for resident consumption
is prepared by staff within the home:

11.2.8.a. Sufficient space o carry out proper food preparation and serving
operations with a system to protect food from contamination during preparation and service;

11.2.8.b. Dish washing facilities and methods to effectively remove food soil and
sanitize dishes, utensils and equipment used in food storage, preparation and service. If a
dishwasher is not used. dishes, equipment and utensils shall first be washed. next rinsed. and then
sanitized by immersion for at least one-half (1/2) minute in clean, hot water of a temperature of
at least one hundred seventy degrees Fahrenheit (170° F); or immersion for at least one (1)
minute in a clean solution comaining at ieast fifty (50) parts per million of available chlorine as
a hypochlorite (household bleach or the equivalent) and having a temperature of at least seventy-
five degrees Fahrenheit (75° F). or any other method that will provide the equivalent bactericidal
eftect: '

11.2.8.c. Refngeration storage equipment to assure the maintenance of potentially
hazardous food at or below forty-five degrees Fahrenheit (45° F). medium temperature storage.
freeser units and dry food storage areas:

11.2.8.d. A system to store and prevent the contamination of utensils and equipment
and ensure that they are kept 1n good repais;

11.2.8.e. A waste disposal system and can washing facilities;

11.2.8.f. Procedures to handle utensils and equipment used by residents affected
with communicable diseases (disposable equipment is acceptable in this situation): and

I1.2.8.g. Effective procedures for maintaining the food service envirenment in a
clean. safe and sannary manner,

11.2.9. The home shall ensure that dietary areas and equipment are designed to
accommodate the requirements for sanitary storage, processing and handling of food if food is
regutarls brought into the factlits by an outside food service provider.

L
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11.2.10. The home shall provide laundry facilities or services for residents’ personal
laundry. Laundry services may be provided by an outside laundry service.

11.2.11. Homes which do their own laundry shall have a separate area or room designed
for use as a laundry. including space for sorting soiled and clean linen and clothing. In addition,
the home shall ensure that;

11.2.11.a. Washing machines are installed so that no back-siphonage possibility
exists, and electric or gas clothes dryers shall be vented to the outside;

11.2.11.b. Soiled and clean laundry are not stored together at any iime; and

11.2.11.c. Table and kitchen linens are iaundered separateiy from other washable
goods. Sanitizing agentis shall be_used when laundering kitchen, bath, and bed linens.

11.3. General Living Environment, (Class I)
11.3.1. Traffic paths in the home and yard shall be maintained free of obstacles;

11.3.2. All stairways used by residents shall have sturdy handrails on one (1) side of
the corridor to provide for safety with ambulation;

11.3.3. Electrical outlets shall have proper number of plugs and cords are maintained
away from walking areas: i '

11.3.4. Tools and equipment shalt be kept on sheives or in closets: sharp knivas are kept
in drawers or knife holders: ’

11.3.5. _Locked siorage facilities shall be provided for ail toxic materials separate from
any fuod and drug siorage:

[ 1.5.6._ Each door 1o the outside shall have at least one (1} iock that permits kevless
egress 1o residents of the home:

11.3.7.  All windows shall have functioning locks for security which can be easily
opened for quick escape: and

11.3.8.___Hot water temperature shall be minimaltly maintained at one hundred five
degrees Fahrenheit (105° F) at bathing fixtures used by residents. Hot water temperature shall
not eaceed one hundred ten degress Fahrenheit (110° F) in tubs and showers and one hundred
twenty degrees Fahrenheit (120° F) at hand washing sinks or other non-bathing plumbing fixtures
used by residents.

11.3.9. Doors and windows used for ventilation shall be screened.

11.3.10. Ouwtdoor lighting shall be provided at doorways, on decks or patios and near
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garages.
11.4. Interior Comfort. (Class II)
11.4.1. Temperature shall be maintained at a level comfortable to the residents.

11.4.1.a. The home shall have a central heating system or incremental units capable
of maintaining a temperawre in rooms used by residents of at least seventy-two degrees
Fahrenheit (72° F) during cold weather. Individual room units known as "through the wall
heating/cooling units" which are approved by U.L. Inc. may be acceptable. Heat shall be
supplied to all rooms used by residents. i}

11.4.1.b. Cooling devices or systems shall be provided for the use of residents when
inside temperatures exceed eighty degrees Fahrenheit (80° F). Acceptable cooling devices
include, but are not limited to: air conditioners. heat pumps and electric fans. Portable and
mounted electric fans shall be screened. conszmcted and placed in a manner which maximizes
resident safety and minimizes drafis.

11.4.2. There shall be at ieast fifteen (15) square feet per resident of commeon living
area for social, leisure and recreation activities other than bedrooms, bathrooms. hallways and
closets. Common areas shall not be used in ways which infringe on the rights of access of others.
and shall not be used as sleeping areas. There shall be enough seating to accommodate all
residents.

11.4.3. A minimum of fifteen (15) square feet per resident shall be provided for dining.
Activity and dining areas mus: be separate.

11.4.4 The home shall provide furniture that is well-crafted, reasonably designed and
functional for the people who live in the home.

11.4.5. The home shall provide comforiable and adequate lighting throughout the
INterior environment,

11.4.6. Window coverings (1., curtains. drapes, blinds. shades, screens) shall be used
10 keep rooms comtortable (1.e. screen glare from the sun, keep out insects, and/or reduce heat
from the sun).

11.4.7. Al home appliances (stove, refrigerator/freezer, washer, dryer, television, stéreo}
shall be in good working order.

[1.5, Bedroems. (Class II)
11.5.1. Bedrooms shall provide no less than eighty (80) square feet of space for single

occupancy rooms and no less than sinty (60) square feet for each resident of a multiple occupancy
room. This shall not include closet or bathroom space.

tJ
~1
L
v
=
Lh




64 CSR 65

11.5.2. No bedroom shall be occupied by more than three (3) residents. Residents shall
not share bedrooms with the administrator, staff or persons residing in the home who are not
residents as defined in this rule.

11.5.3. Bedrooms shall have an adeguate amount of window area to provide for
comfort, ventilation and emergency escape.

11.5.4. Each bedroom shall have at least one (1} light controlled by a switch at the door
to the room.

11.5.5. Basements shall not be used as bedrooms for residents and beds shall be placed
only in areas commonly used as a bedroom.

11.5.6. Each resident shall be provided with a bed that is at least thirty-six inches (36™)
in width. equipped with a substantial. clean and comfortable martress which fits the bed. and a
clean, comfortable pillow of at least average size. A resident may use a hospita! bed for a
specific condition. Side rails are permissible, if used to assist the resident in turning or geuing
out of bed.

11.5.7. Bed coverings shall be avaiiable to keep residents comfortable. This shall
include at a minimum a pillowcase, a protective mattress cover, a top and bottom sheet and a
quilt, comforter or blanket.

11.5.8. Clean and freshly laundered bed linens shall be provided for each resident at
feast once each week and more often. if needed.

11.5.9. Windows shall have curtains, shades or blinds which can be operated by the
resident and can function to provide privacy for the resident.

11.5.10. Each resident of each bedroom shall be provided with the following bedroom
seiting type furniture:

11.5.10.a. A bedside table, chest or its equivalent accessible to the bed, with
drawers for the storage of personal ttems:

11.5.10.b. A bed lamp or bedside light suitable for reading and accessible to the
bed: and

11.5.10.c. A comfonable chair of sturdy construction suitable for resident use.

il
=
[m%

An adequate personalized dresser for storage of ciothing, etc.; and

i

5,102, A closet which may be shared by no more than one (1) other person.

11511 A mirror suntable for full-length viewing shall be accessible to all residents.
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11.6. Toilet and Bathing Facilities. (Class II)

11.6.1. Each resident shall have access 10 a toilet and washroom without entering
another badroom. No more than six (6) individuals (i.e. any combination of residents.
administrator. staff and persons residing in the home who do not mest the definition of resident
found in this rule) shall share a single toilet-washroom.

11.6.2. There shall be at least one (1) bathing facility for each ten (10} individuals
residing in the home and at least one (1) per floor on which resident rooms are located. No more
than ten (10} individuals (i.e. any combination of residents, administrator, staff and persons
residing in the home who do not meet the definition of resident found in this rule) shall share a
single bathing facility.

[1.6.3. Bathing facilities shall have at least one (1) combination shower and bathtub or
one (1) bathtub or one (1) shower. Showers or bathtubs shall be equipped with non-slip surfaces
or mats and grab-bars for each shower or tub provided.

11.6.4. Each toilet-washroom shall have:

11.6.4.a. At least one (1} hand washing sink:
11.6.4.b. At least one (1) toilet: and

11.6.4.c.  Qrab-bars for each toilet.

11.6.5. Locks on bath and 1eilet facility doors and the doors to rooms housing these
facilities shall be easily opened or removed from the cutside in the event of an emergency.

11.6.6. Toilet-washrooms shall be suppiied with soap. toilet tissue. and towels. The
shared use aof towels 1s prohibited.

11.6.7. Clean towels and wash cloths shall be provided to the resident at least twice
weekly, and more often {f needed.

11.6.8. Bathtubs. shower stalls and hand washing facilities shall not be used for storage
or for laundering soiled linens.

§64-65-12. Additional Requirements Related to the Provision of Limited and Intermittent
Nursing.’

12.1. Standard Regquirements. (Class I)

The provisions of this section apply only to residenual board and eare homes providing limited and mtermittent
nursing, See Paragraph 4.1 4 ol this rele
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12.1.1. A residential board and care home which provides limited and intermittent
nursing care shall arrange for a registered professional nurse to assume responsibiiity for the
oversight of nursing care and services. The home shall enter into a written agreement with the
registered professional nurse which specifies the responsibilities of the registered professional
nurse and the home. Arrangements for nursing services may be made by contract with an
individual or a nursing service with a management entity: or the residential board and care home
may employ a registered nurse; or the administrator of the home may act in this capacity. if he
or she is a licensed registered professional nurse. Arrangements with a home care agehcy
providing only direct care does not satisfy the requirements for nursing management over-sight
of all residents.

12.1.2. The home shall provide adequate nursing support staff 1o ensure appropriate
nursing care otfcomes. Nursing support staff shall be under the supervision of the registered
professional nurse who has assumed the overall responsibility for the oversight and care provided
1o the residents.

12.1.3. Homes whose administrator or supervisor-in-charge is a registered professional
nurse are not required to employ another individual to meet the responsibilities of the registered
professional nurse if there are sufficient numbers of nursing support staff to meet the needs of
residents. :

12.1.4. The home shall implement. within reasonable expectation, the recommendations
of the registered nurse regarding care. services and staff training intended to protect the residents.

12.1.53. The home shall provide written notice to each resident regarding the availabiiity
of nursing services at the time of admission. or. for current residents, within thirty (30) days of
the effective date of this rule.

12.1.6. The home shall not house residents who are unable to recognize danger or walk
independentiv on any floor other than the first floor of a multi-level residential board and care
home,

12.1.7. The home shall assure that treatment invoiving medical management of a
ressdent is carried out only 1n accordance with an order from a physician or other lawfully
authorized licensed health care professional. and thar the order with the physician’s or other
licensed health care professional’™s signature is placed in the resident’s care record.

12.1.7.a. No medication. diet, medical procedure or treatment shall be started,
chunged or discontinued by the home without an order by a licensed health care professional.

12.1.7.b. All physician orders shail be reviewed every thirty (30) days for accuracy
by the registered professional nurse or other lawfully authorized professional. unless there is a

medical condition requiring 2 more frequent review as determined by the resident’s physician.

12.1.8. The home shall assure that:

48
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12.1.8.a. All verbal orders are recorded in the resident’s care record. signed by a
licensed nurse. and countersignad by the physician or other licensed health care professional who
issued the order within ten (10) working days from the original order date;

12.1.8.b. All physician’s orders specify the type, frequency. duration. and dosage
for each medication, treatment or special feeding;

12.1.8.c. Treatment measures are performed only by qualified staff: and

12.1.8.d. Nursing procedures and treatments are performed only by a licensed
registered or practical nurse, in accordance with applicable State law.

[12.1.9. The home shall measure and record the resident’s height in his or her record
upon admission and annually thereafter.

12.1.9.a. The home shall weigh and record each resident’s weight in his or her
record upon admission and at feast monthly or as ordered by the physician.

12.1.9.b. The home shall report undesirable changes in body weight of five percent
(5%) or more 1o the resident’s physician within seventy-two (72) hours of the identification of
the weight change.

12.1.10. The home shall retain a physician or a consuliant pharmacist who shall conduct
quarterly pharmacy reviews on all residents receiving limited or intermittent nursing services.

12.1.11. The use of PRN (as needed) medications is prohibited, uniess one (1} or more
of the following conditions exist: ' B

12.1.11.a. The resident is capable of determining when the medication i1s needed:

12.1.11.b.  Licensed health care professionals are responsible for medication
management: or

12.1.11.c. The resident’s physician has provided detailed instructions or home staff’
have telephoned the doctor, eaplained the symptoms and received a documented oral order to
assisl the resident in self-admimisiration of the medication. The physician’s instructions shall
include symptoms that might indicate the use of the medication, the dosage, the route of
adminstration, the frequency with which the medication may be administered, and directions for
follow-up care if the symptoms persist in excess of twenty-four (24) hours,

12.1.12. The home shall assure that the registered professional nurse maintains 2 general
record with a complete signature for each entry which shall include at least:

12.1.12.a. The date. ume m and time out for each visit {unless the registered
professional nurse 1y employed by the residential board and care home at least thirty-five (35)

hours per week),
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12.1.12.b. A list of duties performed by the registered nurse during each ‘isit; and

[2.1.12.c. A brief statement regarding identified concerns and recommended actions
taken to resoive them.

12.1.13. The home shall develop a system that provides for twenty-four (24} hour
accessibility between the home, the registered professional nurse, and/or other emergency
personnel.

12.1.14. The home secure an emergency transfer agreement with a local hospital and
establish agreements with outside service providers as applicable (i.e. laboratories. physical
therapy. occupational therapy, speech therapy, disposal of medical waste. ambulance services,
etc.). Copies of all agreements shall be maintained on file in the home and available for review
by the secretary.

12.2. Nursing Services. (Class I)

12.2.1. A licensed nurse shali document the following in each resident’s individual case
record using a complete signature or initials with a complete signature on each page of the
record:

the resident to document the status of the resident and any changes in his or her health or
welfare: i C '

12.2.3. Any significant temporary or permanent changes in condition including changes
resulting from incidents or accidents: and

[2.2.4. Anyvverbal or written orders received from a licensed health care professional.
12.2.5. The registered protessional nurse shall:

12.2.5.a. Provide oversight of the care and services through daily contact with the
home and visits to the residents at least eight (8) hours a week. Visits shall be of sufficient
duration to perform all required duties:

12.2.5.b.  Provide overall supervision of the provision of nursing services to
residents by ensuring that the services established within the resident’s service pian arz met and
that the resident’s physical. mental and social well-being are not compromised,

12.2.5.¢c. Complete a written nursing assessment for each resident with nursing
needs within ewenty-four (24) hours following admission, and which shall be rewritten quarterly
thereatter, or at the time of any significant temporary or permanent change in the resident’s
condition.  In the absence of a significant temporary or permanent change in condition. the
assessment shall be reviewed every thirty (30) davs.
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12.2.5.d. On an ongoing basis. the nurse shall evaluate each resident’s functional
capabilities to assure that each joint is maintained with an optimal range of motion; and evaluate
each resident’s medication administration in accordance with the physician’s orders. and report
adverse signs or symptoms rzlated to medications to the physician immediately:

12.2.5.e. Coordinate the development of a component of the service plan to meet
any 1dent1ﬂed nursing and mediczl needs of the resident with the resident and the attending
physician or other licensed health care professional. which shall be signed and dated by the
attending physician or other licensed health care professional. This component shall be completed
within seven (7) days after admission and shall be reviewed by the registered nurse at least every
thirty (30) days or at the time of a significant temporary or permanent change in condition.

12.2.5.f. Review training needs of residential board and care home staff members:

12.2.5.g. Provide needed training or recommend to the residential board and care
home appropriate training for staff: and

12.2.5.h. Provide to the residential board and care home a written record of training
provided by the regisiered nurse to individuals or groups with an outline of the items discussed.

the date and time of the session. and signatures of individuals involved in the training.

12.2.5.1. Provide overzll supervision of medication storage, dispensing systems and
disposition:

12.2.5j. Coordinate admission and discharge planning as it relates to the medical
component of resident care: and

12.2.3. k. Serve as the liaison benween the resident, the resident’s physician, and the
administrator {if applicable) on an as needed basis.

12.3. Personnel and Staffing. (Class 11D

[2.3.1. The administrator shall have at least one (1) year of experience in caring for
adults with mental or physical tmpairments.

12.3.2.  Any ndinadual designated as the assnstam administrator shall meet the
requirements established by this rule tor administrators.

12.3.3. The administrator shali demonstrate knowledge, skills and abilities in the
administration and management of a residential board and care home, including:

12.3.5.a. Knowledge and understanding of mentally impartred or physically impaired
individuats: and

12.3.3.b. The abiluty to plan and implement the overall services needed by residents.
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12.3.4. The administrater and assistant administrator shall annually attend at least ten
(10} additional hours of training related to management or operation of a residential board and
care home specific to the population in care. Documentation of training attendance and content
shall be maintained in their personnel files.

12.3.5. Residential care and residential support staff shall attend ai least eight (&)
additional hours of training annually specific 1o the population in care at the residential board and
care home. Documentation of the training shall be maintained in the employvee’s personnel file.
Acceptable training topics include, but are not limited to: medications and side effects: signs and
symptoms of substance abuse: mental illness and developmental disability: crisis intervention:
aging processes; behavior management: resident care techniques; interpersonal skills: promoting
socialization and independence: death and dying; nutrition and therapeutic diets: restorative care;
habilitation and/or rehabilitation: the use of assistive or prosthetic devices; range of motion,
ransfer and positioning: and emergency interventions when the residents are out of the residential

board and care home.
12.4. Resident Care and Related Services. (Class III)

[2.4.1. The residential board and care home shall assure that all of the resident’s needs
are ideniified within a service plan. The resident’s service plan shall be maintained in one (1)
document that clearly identifies the mterventions to be provided, the frequency of each
intervention. and the leve! of staff necessary to carmry out the intervention.

12.3.2.  The residential board and care home shall obtain progress reports from
professional outside service providers at least every sixty (60) days until it is stated in a report
that services are no longer needed.

12 The progress reports shall contain ar a minimum:

LIPS )

-
12.4.3.a. A statement that continued services are/are not needed;
12.4.3.b. Recommendations. if any, for continued services:
12.4.3.c. The individual’s response to the service being provided.
12.4.4. Copies of the progress reports shall be retained in the resident’s record.
364-65-13. Penalties.
13.1. Civil Penalties.
[3.1.1. The secretary shall administer penalties for violations of this rule and of W. Va.

Code §816-5C-1 et seq. and 16-5H-1 ¢t seq, as specified in W. Va. Code §§16-5C-1 et seq., 16-
H-1 et seg., and this rule,

s e

h
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13.1.2. Upon completion of a report of inspection, the secretary shall determine what, if any.
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civil penalties are to be imposed pursuant to the West Virginia Code and this rule. and issue

citations. Supplemental penalties shall be assessed for a facility’s failure to correct continuing

violations: Provided. That where supplemental penalties have been assessed for continued fajiure
to correct @ vielation of 2 non-life threatening nature, the secretary shall, prior 1o issuing a
written citaticn, notify the licensee or nen-licensed operator by registered or certified mail. return
receipt requested. that civil penalties will be imposed on a date to be specified by the secretary
unless the corrective actions specified by the secretary are implemented in an acceptable manner.

13.1.3. All citations shall be in writing and shall inciude at least the following:
13.1.3.a. The penalty;

13.1.3.b. A description of the nature of the violation fully stating the manner in which
the licensee or non-licensed operator violated a specific statutory provision or provision of the

rule; and

13.1.3.c. The basis upon which the secretary assessed the penalty and selecied the
amount of ¢civil penalty.

13.1.4. The name of any resident jeopardized by the violation shall not be specified in the
citation. ’

13.1.5. For each violation of a Class | standard, a civil penalty shall be assessed of not less
than one hundred dollars (§100) or more than ten thousand dollars ($10,000). For each violation
of a Class Il standard. a civil penalty shall be assessed of not less than fifty dollars ($50) and not
more than one thousand dollars ($1.000). For each violation of a Class 111 standard. a civil
penalty shall be assessed of not less than twenty-five dollars ($23) znd not more than two
hundred fifty dollars ($230).

15.1.6. Each day a violation continues afier the date by which correction was required by
an approved plan of correction. or if an approved plan of correction was not submitted, the date
on which the pian was due shall constitute a separate violation.

13.1.7. In both determiming to assess a civil penalty and in fixing the amount of the civil
penalty to be imposed for violations. the secretary shall consider the gravity of the violation.
which shall include:

13.1.7.a. The degree of substantial probability that death or serious phvsical harm will
result and, if applicable. did result from the violation;

13.1.7.b. The severity of serious physical harm most likely to result, and if applicable,
that did result from the vielation: and

13.1.7.c. The entent to which the provisions of the applicable siatutes or regulations
were violated.

“h
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13.1.8. If a licensee or a non-licensed operator does not plan to contest a citation which
imposes a penalty, he or she shall submit to the secretary, within ten (10) business dayvs after the
issuance of the citation. the total sum of the penalty assessec.

13.1.9. If a licensee or a non-licensed operator desires to contest a citation which imposes
a penalty or the date specified for correction of a violation, he or she shall. within four (4)
business days after service of the citation or specification of time in which a violation is to be
corrected. serve upon the secretary, either personally or by registered or certified mail. the
licensee's or non-licensed operator’s written notice pursuant to West Virginia Department of
Health and Human Resources Administrative Rules, Rules of Procedure for Contested Case
Hearings and Declaratory Rulings, 64 CSR 1.

13.1.10. The assessments for penalties and for costs of legal action taken under W, Va. Code
§16-5C shall have interest assessed at two (2%) percent on the last day of each month in which
occurs the thirtieth (30th) day afier receipt of notice of such assessment or after the month in
which occurs the thirtieth (30th) day after receipt of the secretary’s final order following a
hearing. whichever is later. All such assessments against a facility that are unpaid shall be added
o the facility’s licensure fee and may be filed as a lien against the property of the licensee or
operator of the facility

13.1.11. The secretary shall, in a civil judicial proceeding, recover any unpaid assessment
which has not been contested under W, Va. Code §16-5C-12 within thirty (30) days of receipt
of notice of such assessment, or which has been affirmed under the provisions of that section and
not appealed within thirty (30) days of receipt of the secretary’s final order. or which has been
affirmed on judicial review, as provided in W. Va. Code §16-5C-13. All money collected by
assessments of civil penalties or interests shall be paid into a special resident benefit account and
shall be applied by the secretary only for the protection of the health or property of residents of
facilities operated within the State of West Virginia, including pavment for the costs of relocation
of residents 1o other {acilities. operation of a home pending correction of deficiencies or closure,
and reimbursement of residents for personal funds lost.

13.2. Restrictions: Revocation.

13.2.1. The secretary may place restrictions upon or revoke the current license of a
home, 1f he or she {inds evidence of one (1) or more of the following:

13.2.1.a.  Lack of financial stability to operate, such as insufficient capital,
delmguent accounts, checks returned because of insufficient funds, and nonpayment of taxes,
utihty expenses and other essential services:

13.2.1.b. The licensee or the administrator of the home has been arrested for.
adjudicated. and convicted of any felony or of a misdemeanor relevant for the provision of care
in a health care facility or for operating a health care facility:

13.2.1.c. The licenses has been denied or has had a license to operate a health care
facility revohed in West Virginia or any other jurisdiction during the previous five {5) vears:
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13.2.1.d. The licensee has a record of noncompliance with lawful orders of the
department or other licensing or certification agency for any jurisdiction in which the applicant
has operated. directed or participatzd in the operation of 2 health care facility;

13.2.1.e. The licensee or other person in charge of the home refuses entry to the
secretary’s duly authorized representative for an inspection or survey;

13.2.1.f. The home has inappropriately converted for its own use the property of
a resident: _

[3.2.1.g. The home has secured property, or a bequest of property, from z resident
by undue influence;

13.2.1.h. The home has submited false information either on the licensure or
renewal application forms or during the course of an inspection or survey of the home: or

13.2.2.  The secretary shall consider all available evidence at the time of the
determination. including the history of the residential board and care home and the applicant in
compiving with this rule. notices of violations which have been issued to the home and the
applicant, findings of surveys and inspections. and any evidence provided by the home, residents.
law enforcement officials, and other interested individuals.

13.2.3. In addition 10 all other actions and penalties specified in this rule, the secretary
shall have the authority to ban new admissions by order until further notice by the secretary or
reduce the bed capacity of the home or both, when on the basis of inspection he or she
determines that:

oA

13.2.3.a. There is an immediate and serious threat 10 one or more residents; or

13.2.3.b. There are poor care outcomes resulting in an avoidable decline in a
resident’s condition: or

13.2.3.c. There has been a decline in the functional abilities of one or more
residents resulting from neglect or abuse: and

13.2.3.d. An admission ban or reduction in bed capacity or both would place the
home 1in & position to render adequate care.

|3.2.4.. The secretary shall notify a licensee of an admissions ban or reduction in bed
capacity or both, stating the terms of the order. the reasons thereof and the date set for
compliance. :

13.2.5 In addition 1o all other actions and penalties specified by faw and this rule, the
secretany has the authority 1o revoke a license which has been obtained through the use of fraud
or subteriuge. . )

wh
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§64-65-14. Administrative Due Process.

Administrative due process and remedies for actions taken under this rule and W. Va. Code
§§16-5C-1 et seq. and 16-5H-1 et seq. are as provided in this rule. in said articles of the West
Virginia Code. and in Rules of Procedure for Contested Case Hearings and Declaratory

Rulings, 64 CSR 1.
§64-65-15. Severability.

The provisions of this rule are severable. 1If any portion of this rule is held invalid. the
remaining provisions remain in effect. ' ' '
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Table 63-65-1. Scores for A. B. C, And F Ratings in Each Category, Average Rating and Overall Rating

Sec. POINT RATING

No. CATEGORY VALUE RATING | RATING X
SCORE SCORE® | F C B A
5 Administration <59 60-68 69-76 77-R6
6 Resident Care <28 28-32 33-36 37-41
Employvees
7 Resident Rights =71 7281 32.02 93-103
8 General Health <40 41-43 46-31 S2-58
and Safety
g Resident Services & Ree- <12 13 14-15 16-18
reational Actis,
10 Dietetic Service <13 14-15 16-17 18-20
! Physical Reguirements <39 40-43 16-30 S1-37
2 Additional Requirements ... <24 1528 29-31 32-36
Average Rating Score Rating
3640 A
l6- 339 B
20-259 c -
1.99 or jess I any categon F

Towal Raung Score
Aserage Raung Score

Final Ratng

.
Rating scare values are:

= o
[ I}
[ Y I I

Bl
"o

= Less than or equal e
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Table 64.65-2. Surety Bond Scheduie

AVERAGE RESIDENT FUNDS
MONTHLY BALANCE

REQUIRED SURETY
BOND AMOUNT

$ 110852000 $2.5300
$2.001 to 52,100 $2.625
S2.101 10 82,200 $2.750
$2.201 10 $2.300 $2.87S
§2.30) 10 52,400 $3.000
$2.401 10 82,500 £3,123
$2,501 to 52,600 $3.230
52.601 10 82,700 $3,375
$2.701 10 $2.800 53,500
S2.801 10 52,900 $3.625
$2.901 10 53,000 53,750
$3.001 10 83,100 $3,875
$3.101 10 53.200 54,000
§3.201 10 $3.300 54,125
$3.301 10 $3.400 S4.250
$3.401 to $3.300 54,375
S3301 1o S3.600 54.300
£3.601 10 $3.700 $4.623
3,701 1o $3.800 S4.750
S$3.801 to $3,900 S4.875
S3.9U1 1o SO0 $5.000
S4.001 to S4,100 $5,125
S4.107 1w $3.200 S3.250
$4.207 w S4.300 55373
54501 o §4.300 53,500
S4.301 to S4.300 55,625
S4.501 to S4,600 $3.750
S3.601 to §3,700 35875
$3.701 1o $4.800 £6.000
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Table 64.65-2. Surety Bond Schedule {Cont’d)

AVERAGE RESIDENT FUNDS
MONTHLY BALANCE

REQUIRED SURETY

BOND AMOUNT

$4.801 10 $4.900 56,125
54,901 10 55.000 $6,250
$5.001 to0 $5.100 56,373
S$3.101 10 §5.200 56,300
£5.201 10 55,300 36,625
$5.5301 10 35,400 56,750
S5.401 10 35,500 56,875
$5.501 10 35,600 37,000
83,601 to §5.700 $7.125
S5.701 to $3.800 $7.250
$3,801 16 $3.900 $7.375
S5.901 to $6.000 57.500
56,001 to $6.100 $7.625
$6.101 to $6.200 $7.750
$6.201 to $6.300 $7.875
$6.301 to $6.400 $8.000
56,401 to $6.500 $8.123
$6.301 to 56.600 $8.250
S6.601 to $6.700 $8.373
$56.701 1o $6.800 38,300
$6.801 to 56.900 i8.623
S6.901 o $7.000 58,750
S7.001 1o §7.100 58.875
S7.101 1o $7.200 $9,000
$T.201 1o $7.300 $£9,125
7301 o 87,400 39.250
7401 1 STR00 $9,373
7501 10 $7.600 59,500
57.601 10 $7.700 §0.625 -
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Table 64.65-2. Surety Bond Schedule (Cont'd)

AVERAGE RESIDENT FUNDS
MONTHLY BALANCE

REQUIRED SURETY

BOND AMOUNT

7701 10 57.800 56,750
$7.801 o §7.900 S9.87%
£7.901 10 $8,000 $10.000
S8.001 o 58,100 S10,125
S0 10 $8.200 $10.230
SB.201 to S8.300 S10.375
£8.301 10 $8.400 $10.300
88,401 10 38,500 510,625
$8.501 10 38,600 $10,750
$8.601 to S8.700 310,873
S$8.701 o $8.800 $11.000
S8.801 to $8,900 ) $11.125
58.901 10 39,000 S$11.250
59,001 10 89,100 S11375.
$9.10] 0 §9,200 $11.500
$9.201 o §9.300 511.625
$8.301 to 89,400 S11.730
S9401 w $9.500 $11.873
36,301 10 $9.600 512,000
S9.601 10 89,700 512,123
86,701 10 $9.800 $12,250
SH.801 1o 59,600 £12.375
$9.901 wy S10.000 £12.500

Calculate'

SHLOOT or more

C 25 nmes the prior sear's averuge monthhy halance of clienrs funds
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STATE OF WEST VIRGINIA

SECRETARY OF STATE
Building 1, Suite 187-K
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Division of Health

RULE:

- Amendments, Series 65, Residential Board and Care Homes

DATE FILED AS AN EMERGENCY RULE: December 15, 1996

DECISION NOQ. 2-868 Revision
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Given the extremely rare and narrow circumstances of this individual and singular case,
and upon the March 21, 1996 filing of Order in Civil Action No. : 2:92-1151 by the U.S.
District Court for the Southern District of West Virginia at Charieston which had
inadveriently been omitted in the original materials provided and the issuance of the
attached Attorney General's opinion, | am reversing my original decision of January 26,
1996 and it is now the decision of the Secretary of State that the above emergency rule
be approved. A copy of the complete decision with reqwred findings is available from this

office.

Yo Heeti oo

KEN HECHLER
Secretary of State
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N * ENTERED
. IN THE UNITED STATES DISTRICT COUHT

'FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

AT CHARLESTON 0CT - 4 m—i

PAUL WOLFORD, et al., '
! ORDER B(

Plaintiffs, NO. o PAGE
v. CIVIL ACTION NO. : 2:92-1151

GRETCHEN Q. LEWIS, et al.,

Defendants.

-

CRDER

- This day cane the parties in the ahove-styled action, pursuant
to -the Court's directive that the parties confer and develop a
remédi;} plan for correcting and implementing proposed c¢ hanges,
regqulatory and enforcement procedures, incorporating the Court's
orders and findings, together‘with a timetable for implementing the
changes, and submitted their comprehensive plan for long-term care.’
- - The Court has revieﬁed the plan and to the extent of those portions

required by-the.Court‘s Order hereby approves it, and thereupon

It is hereby ORDERED and DECREED that the following portions

. of the attached Plan are required by this Court's Order or
necessarily flow therefrom: Sections 1.02.01; 1.02.04; 1.02.05;
2.01.01; 2.01.02;:2.02.01; 2.02.02; 2.04 (all); 2.05.05; all of
2.07 except 2.07.62(b), 2.07.08(a} (first sentence) and 2.07.09%9
{first sentence); and all of 2.08 except 2.08.01(c) and 2.08.02(d),
and are héreby approved and shall ke inplemented, except to the
extent that modifications are submitted to and approved by this

Court.

.
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ENTERED this 7 day of Citobar ¢, 1994,

A Ty

<>
JUDGE~JOHN T. cop’ENHAVER JR.

UJ/C/Z«/

DANIEL F. HEDGES
1116~B Ranawha Boulevard, East
Charleston, WV 25301

JANE PERKINS .

Naticnal Health Law Program
313 Ironwoods Drive

Chapel Hill, NC 27518

COUNSEL FOR PLAINTIFFS

° @MCLL( ML p

CHARLENE A. VAUGH2N /

.. EUGENE DICKINSON \

Senior Assistants Attorney General

Department of Health and Human Resources
- State Capitol Complex

Building 3, Room 546

Charleston, WV 25305

COUNSEL FOR DEFENDANTS




STATE OF WEST VIRGINIA
QOFFICE OF THE ATTORNEY GENERAL

DARRELL V. McGRAW, JR. CHARLESTON 25305 (304) 558-2021
ATTORNEY GENERAL 7 FAX (304) 568-0140

March 21, 12986

TERIE

w ==
A =
Mo

b:'ﬁ
ES
: s 1
Ms..Judith Cooper o I
Office of the Secretary of State o= =
Building 1, Suite 157-K 5 -
= &8

1800 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Ms. Cooper:

Following my review of the pleadings filed in the Wolford case and discussions
with the Secretary of State, Kay Howard, Jeff Matherly and vou, | reviewed the
applicable statutes.

Given the extremely rare and narrow circumstances of this individual and
singular case, and upocn consideration of a memorandum order which had
inadvertently been omitted in the original materials provided to your office, it is my

opinion that it is entirely legal for the Secretary of State to reconsider the original
decision and to proceed with filing the applicable rules on an emergency basis.

My opinion is limited in this case to the very narrow and strict facts before us
and in no way is to be interpreted by anyone as a departure from past practice in

this area.
Sincerely,

(Wb S Stectde
William S. Steele
Managing Deputy Attorney General

WSS/jy
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Filing Date
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SECRETARY OF STATE -
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ADMINISTRATIVE LAW DIVISION Cior e A
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____________________________ Effective Date
arch 22, /776

NOTICE OF AN EMERGENCY RULE

AGENCY: Division of Health TITLE NUMBER: 64

CITE AUTHCRITY : W. Va. Code §16-5C-5

EMERGENCY AMENDMENT TC AN EXISTING RULE: YES B NO 3

[F YES, SERIES NUMBER OF RULE BEING AMENDED: 65

TITLE OF RULE BEING AMENDED: _Residential Board and Care Hcmes

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

— i — i . S — . T — ———— . — — T — — — — ——— — _—— — —————— —— —— r—— ——— A W— — —— T — e el

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TC BECOME EFFECTIVE AFTER

APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILING, WHICHEVER CCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

See attached memorandum from Gretchen O. Lewis, Secretary, Department
of Health and BHuman Resources.

~

Use additional sheets If necessary Signature




STATE OF WEST VIRGINLA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Gaston Caperton Gretchen O. Lewis
Governor Secretary
Date: March 21, 1996
To: The Honorable Ken Hechler =) =
. €t o =
Secretary of State ro;: ~ -1
From: Gretchen O. Lewis = — "
Secretary =2 o T
- i *
etd —g H
Re: Proposed Amended Residential Board and Care Licensure Rule - 7.
Emergency Rule Decision 2-96 mZ &3

It has recently come to my aftention that in filing the proposed amended Resi-
dential Board and Care Licensure Rule with your Office on December 15, 1995 and in
responding to your subsequent request for additional supportive documentation related
to the justification for the emergency filing, the Departiment inadvertently failed to
submit a relevant item of documentation. (A copy of the Filing Notice is attached.)
The Department submitied to you the Memorandum Order filed under Wolford v.
Lewis, 860 F. Supp. 1123 (S.D. W. Va. 1994), and the Comprehensive Long Term
Care Plan issued thereunder in which the Department agreed to implement amended
residential board and care home licensure standards by June 1995, but did not submit
the intervening Court Order (copy attached) which specifically approved and ordered

the implementation of specific relevant portions of the Long Term Care Plan
#2.07.09).

1 am therefore requesting that, based on this submission of the attached Court
Order, vou reconsider vour denial of the Department’s request to place the proposed
amended Residential Board and Care Licensure Rule into effect on an emergency basis,

as issued in Emergency Rule Decision No. 2-96, and approve the Department’s request
for emergency filing.

I regret the inconvenience to you and vour staff, and will appreciate your efforts
in this matter. :




s Do not mark in mis box
“ Filing Date
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KEN HECHLER Dec 1§ 222"
ADMINISTRATIVE LAW DIVISION rioE oF 2T VAN
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——————————————————————————— Effective Date

NOTICE OF AN EMERGENCY RULE

AGENCY:____Division of Health TITLE NUMBER:___ 64 i
CITE AUTHORITY : W. Va. Code §16-5C-5
EMERGENCY AMENDMENT TO AN EXISTING RULE: vés @ NO 3

IF YES, SERIES NUMBER OF RULE BEING AMENDED: ___ 65

TITLE OF RULE BEING AMENDED: Residential Board and Care Homes

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FiLED AS AN EMERGENCY:
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THE ABOVE RULE iS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER _
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THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

RECEIVED
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See atrached.
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Statement of Facts and Circumstances Relating to the Emergency Filing

of Amendments to Residential Board and Care Home Licensure Rule, 64 CSR 65
December 15, 1995

The Division of Health of the Department of Health and Human Resources hereby submits
the amended Residential Board and Care Home Licensure Rule, 64 CSR 65 for emergency
filing as authorized under W. Va. Code § 29A-3-15a(f)(3). The present proposed amended rule
was the subject of a public comment period which ended August 21, 1995, It was filed with the

Legislative Rule-Making Review Commitiee on November 28, 1995 and the Committee accepted
the rule on December 12, 1995 for review at a later date, as yet undetermined.

An earlier version of this rule was intended for review by the 1995 Legislature. However,
the scope and substance of the comments received indicated the need for a major rewrite and
additional opportunity for public comment. The present rule is, then, the end result of the second
round of public comment. Although the Division intends to ailow present homes additional time
past the effective date of the rule to come into full compliance and intends to conduct training
to assist homes, the Division contends that the earlier the rule becomes effective, the earlier the
new improved standards will be available for the protection of residents. Additionally, the
Division agreed in the West Virginia Comprehensive Long-Term Care Plan filed in response to
a Memorandum Order filed under Wolford v. Lewis, 860 F. Supp. 1123 (S.D. W. Va. 1994), to

implement amended residential board and care home licensure standards by June, 1995.

Thus, the rule 1s the subject of a court order, and the court and the Department believe
that implementation of the provisions of the revised rule are long overdue, from the point of view

of improved and clarified protection of residents, for compliance with State and federal law, and
to provide providers with a regulatory situation that is more stable and as responsive to their
concerns as possible under current {aw. The Department believes that implementation of this rule
is needed 10 prevent substantial harm to the public interest, and therefore requests approval to put
the rule into effect on an emergency basis.
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AQ B3 (Rev. 11/81) Subpoena in a Civil Case

@Hmteh States District Qtnurt

WEST VIRGINIA AT CHARLESTQN

FOR THE SQOUTEHERN )
DISTRICT OF

PAUL WOLFORD, et al.
SUBPOENA IN A CIVIL CASE

V.
T CASE NUMBER: 2:92-1151

GRETCHEN Q. LEWIS, et al.

Assistant to the Secretary of State

JUDITE COQOPER,
Toom 157-K

State Capitcl, Building 1,
Charleston, West Virginia

TO:

@ YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified below to

testify in the above case.
) [ceurtrooM before the
Fon. John T. Copenhaver, Jr.

PLACE OF TESTIMONY
UNITED STATES DISTRICT COURT
500 Quarrier Street —ra T
Charlesteon, West Virginia 1 4:00 P.M.

: \Thursday, MARCH 21, 1996

] YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition

in the above case.
PALACE OF DEPOSITION T - DATE AND TIME

7] YOU ARE COMMANDED to produce and pemmit inspection and copylng of the following documents or objects at the

place, date, and time specified below (list documents or objects):

| DATE AND TIME

PLACE
i
H
i
|

U vyou are COMMANDED to permit :nspecnon of the fol!owmg premises at the date and time specified bzlow.
" TDATE AND TIME

PREMISES

Any organization not a party to this suit that is subpoenaed for the 1aking of a deposition shall designate one or more
officers, directors, or managing agents, or other persons who cansent to testify on its behalf, and may set forth, for each

person designated, the matters on which the person will testify. Federal Rules of Civil Procedure, 30(b) (6)
DATE

March 15, 1996

WNG QFFICEN SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT

;'W“'é A~

ISSUING OFFICER'S NAME, ADDRESS AND FHONE NUMBER

DANIEL ¥, EEDGES, Counsel for Plaintiff Class
8 Hale Cl‘treeL.,. Charieston W 25301 (304) 346-1054

~ 7 (Ses Rule 45 Fegeral Aules of Civil Procecurs. Pans C & O on Reverss)




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
- AT CHARLESTON

PAUL WOLFORD, et al.,
Plaintiffs,
V. CIVIL ACTION NO.: 2:52-1151

GRETCHEN 0. LEWIS, et al.,

Défendants.

NOTICE

To: Charlene A. Vaughan
L. Eugene Dickinson
Senior Assistant Attorneys General
Office of Health Facilities-Licensure & Certification
State Capitel Complex, Building 3, Room 550
Charleston WV 25305

¥en Hechler

Secretary of State

State Capitel, Building 1, Room 157-K
Charleston, West Virginia

Judith Cooper _

Office of the Secretary of State
State Capitel, Building 1, Room 157-K
Charleston, West Virginia

Kay Howard

Director, Office of Regulatory Development

Department of Health and Human Resources

State Capitol Complex, Building 3, Room 265

Charleston, West Virginia

Please take notice that the undersigned counsel for the
plaintiffs will bring on for hearing the Motion for An Order for
Compliance or for Contempt at 4:00 P.M. on the 2l1st day of March,
1996 before the Hon. John T. Copenhaver, Jr. in the United States
District Court at 500 Quarrier Street, Charleston, West Virginia.

PAUL WOLFORD, et al.,

Plaintiffs,
By Counsel.
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“DANIEL F{ HEDGES
8 Hale Street
Charleston WV 25301

JANE PERKINS

National Health Law Program

211 North Columbia Street, 2nd Floor
Chapel Hill NC 27514

COUNSEL FOR PLAINTIFFS




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
" AT CEARLESTON

PAUL WOLFORD, et al.,

Plaintiffs,
V. CIVIL ACTION NO.: 2:92-1151
GRETCHEN ©. LEWIS, et al.,

Defendants.

MOTION FOR AN ORDER FOR COMPLIANCE
OR FOR CONTEMPT

Comes now the counsel for the plaintiff class and
respectfully moves that the Court issue an Order for compliance
or for contempt, and that the defendant Secretary of Health and
Human Resources and/or Secretary of State Ken Hechler be ordered
to take such action as is necessary to implement the Residential
Board and Care Home Regulations, and in support of said motion
shows to the Court the following factsﬁ

1. That the Court-ordered West Virginia Comprehensive
Long-Term Care Plan, § 2.07.09 provides that the standards
required by the Court Order for Residential Board and Care Homes
shall be implemented by June 1, 19%5. The defendants and thé
Secretary of State have knowledge of the regquirements of this
Court-ordered Plan, though the Secretary of State denies |
knowledge of the two-page Court Order ordering the implementation

of the Plan.




2. That in accord with the Court's directive in the
above-styled matter, the implementing plan was approved and
adopted by this Court on October 4, 1994, including all the

regulations that were necessary to implement the Court's prior

decree.

3. That the Department of Health filed the amendments
required by law and Court Order to the Residential Board énd Care
Home Regulations on December 15, 1955.

4. That the Assistant to the Secretary of State, Judith
Cooper, informed the undersigned counsel on or about the 5th day
of March, 1996 that though the Court Order with the time deadline
in and of itself constitutes grounds for the emergency under the
statute, she wrote the opinion disapproving the said rule for the
Secretary of State Ken Hechler to sign was because she had never
been furnished a copy of the Court's October 4, 1894 Order, and
that had she kbeen furnished a copy, the opinion would have been
written approving the Residential Board and Care Home Regulations
' as an Emergency Rule.

5. That on or about the 6th day of March, 1996,
counsel for the plaintiff class contacted the Secretary of State
to determine whether or not this error in fact could be corrected
and the opinion denying the filing of the Emergency Rule could ke
modified to assure the filing of the rule, and he declined.

€. That the Secretary of State, Ken Hechler, and his
assistant, Judith Cooper, having knowledge of the Court's Order,

and the defendant Secretary of Health and Human Resources, are




in contempt of this Court's Order by their failure to take such
action as to assure the effectuation of the Residential Board and
care Home Regulations as an Emergency Rule.

WHEREFORE, the plainfiffs respectfully pray that the
defendant Gretchen O. Lewis, Secretary of State Ken Hechler, and
Judith Cooper be found in contempt of Court and that appropriate
sanctions be levied, and that this Court order the immediate

implementation of said Regqulations.

PAUL WOLFORD, by his next friend,
LIDA MACKEY; HENRY BIAS, by his
next friend, LIDA MACKEY; and
CODY BURDETTE, individually and
on behalf of all others similarly
situated,

Plaintiffs,
By Counseil.

DANIEL F. HEDGES/
8 Hale Street
Charleston WV 25301

JANE PERKINS

National Health law Program

211 North Columbia Street, 2nd Floor
Chapel Hill NC 27514

COUNSEL FOR PLAINTIFFS
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON

PAUL WOLFORD, et al.,

Plaintiffs,
V. CIVIL ACTION NO.: 2:92-1151

GRETCHEN O. LEWIS, et al.,

Defendants.

CERTIFICATE OF SERVICE

I, Daniel F. Hedges, counsel for the plaintiffs in the
above-styled matter, do hereby certify that I have served a true
and exact copy of the foregoing Motion for An Order for
Compliance or for Contempt with accompanying Notice upon counsel
for the defendants by personal service on this 15th day of March,

1995, addressed as follows:

Charlene A. Vaughan

1. Eugene Dickinson

Senior Assistant Attorneys General
OHFLAC, State Capitol Complex
Building 3, Room 5350

Charleston WV 25305

Ren Hechler
Secretary of State

. State Capitel, Building 1, Room 157-K
Charleston, West Virginia

Judith Cooper

Assistant to the Secretary of State
State Capitel, Building 1, Room 157-K
Charleston, West Virginia

Kay Howard _
Director, Office of Regulatory Development
Department of Health and Human Resources
State Capitol Complex, Building 3, Room 265
Charleston, West Virginia

S~

“— Daniel F. Hedges




UNITED STATES DISTRICT COURT o
SOUTHERN DISTRICT QF WEST VIRGINIA g::fﬂ
AT CHARLESTON E NTE i £k

PAUL WOLFORD, by his next
friend, Lida Mackey; HENRY
BIAS, by his next friend, ! ) ’
Lida Mackey; and COY BURDETTE, _ ORDER BOOK
individvrally and cn behalf of _ taim PAGE

all others similarly situated, 2t '

2
S

Plaintiffs

v. Civil Action No. 2:32-1151

GRETCHEN LEWIS, in her official

capacity as Secretary, West Virginia
Cepartment of Health and Human Resources:
ANN STOTTLEMYER, in her official capacity
as Director, Medical Services, West Virginia
Department of Health and Human Resources;
LYINDA G. KRAMER, in her official capacity
as Director, 0ffice of Health Facilities-~
Licensure and Certification, Bureau of
Administration and Finance, West Virginia
Department o©f Health and Human Resources;
SANDRA L. DAUBMAN, in her cfficial capacity
as Program Administrator, Office of Health
Facilities-Licensure and Certification,
Bureau of Administration and Finance, West
Virginia Department of Health and Human
Resources; and GASTON CAPERTON, in his
official capacity as Governor of the State
of West Virginia,

Defendants

MEMORANDUM ORDER

This matter is before the court on the plaintiffs’

motion for summary judgment on the first, second, third and

N2




eighth claims set forth in their amended complaint.! The
materials before the court consist of the parties’ pleadings,
stipulation of facts, stipulated exhibits, memoranda of law,

supporting appendices and order of class action certification.

I. EKeys Amendment

The class cf plaintiffs affected by the first claim is
"all present or future residents of residential board and care,
perscnal care, and nursing homes in the State of West Vir-
ginia."? The class contends in general that with respect to
residential board and care homes, perscnal care homes and nursing
homes in which a substantial number of Supplemental Security
Income recipients reside, the defendants have failed to establish

and/cr ensure the enforcement of standards required by the Keys

By agreed order entered on February 16, 1994, pléihtlffs
voluntarily dismissed their fourth, sixth and seventh clalms.
The fifth claim is not addressed in the pending motiocn.

"Residential board and care homes" are designed for three
to eight perscns who by reasons cof physical or mental impairment
are dependent on the services of others but "who are capable of
self-preservation and do not require nursing care. W. Va. Code
§ 16-5c=-2(e). "Personal care homes" are devised for three or
more physically or mentally impaired persons needing the services
of others but not requiring "extensive, on-going nursing care.®
§ 16=-5C=2(d)}. "Nursing homes" provide care for "three or more
persons who are ill or otherwise incapacitated and in need of
extensive, on-going nursing care due to physical or mental
impairment" or provide rehabilitation services for "persons who
are convalescing from illness or incapacitation." § 16-5C-2{c).

2




Amendment to the Supplemental Security Income Program,

§ 138Ze,

Human Development Services, Department of Health and Human

42 U.Ss.C.

and regulations promulgated thereunder by the QOffice of

Services, entitled "Standard Setting Requirements for Medical and

Nonmedical Facilities Where SSI Recipients Reside," 45 C.F.R.

§§ 1397.1 through 13%7.20 (hereinafter, EDS regulations).

(Compl. at § 85.)

The Xeys Amendment, made effective October 1, 1877, is

designed te insure that Supplemental Security Income benefits are

not used to pay for substandard living arrangements.

To achieve

that goal, Supplemental Security Income benefits to recipients

living in substandard arrangements are at a reduced rate.

FKeys Amendment requires, inter alia, that:

{1) Each State shall establish or designate
one or more State or local authorities which
shall establish, maintain, and insure the
enforcement of standards for any category of
institutions, foster homes, or group living
arrangements in which (as determined by the
State) a significant number of recipients of
supplemental security income benefits is
residing or is likely to reside. Such stan-
dards shall be appropriate to the needs of
such recipients and the character of the
facilities involved, and shall govern such
matters as admission policies, safety, sani-
tation, and protection of ciwvil rights.

(2) Each State shall annually make avail-
able for public review a summary of the stan-
dards established pursuant to paragraph (1),
and shall make available to any interested
individual a copy of such standards, along
with the procedures available in the State to

3
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insure the enforcement c¢f such standards and
a list of any waivers o¢f such standards and
any violations of such standards which have
come tec the attenticn of ths authorlty
responsible for their enforcement.

42 U.S.C. § 1382e(l) & (2).

HDE regulations promulgated under the RKeys Amendment

require that each state designate an authority "to establish,

maintain and ensure the enforcement of standards" set forth in
the regulations and "assure” compliénce with section 1397.20 of
the regulations. 45 C.F.R. § 1357.10(b) & {(d). Under secticn
1397.20, the designated state authority must establiSh standards
"appropriate to the needs of the SSI recipients residing in the
facilities and to the character of the facilities invelved."
§ 1397.20(a)(l). The standards must also govern such matters as:
{1) Admission policies (including a contin-
uous needs assessment and referral to appro-
priate resources);
(ii) safety;

(iii) Sanitation (cleanliness and hygienic
procedures); and

(iv) Protection of civil rights (under the
United States Constitution, the Civil Rights
Act of 1964, section 504 of the Rehabilita-
tion Act of 1973, and all other relevant pro-
vigions of Federal and State laws).

§ 1397.20(a) (1) (i)~ (iv).




In addition to establishing standards for the living
arrangements covered by the Keys Amendment, the designated state
authority must establish procedures for enforcing the standards.
§ 1397.20(b). The enforcement procedures must include periodic
inspections, the provision of technical assistance, and use of a
warning system providing a deficient facility with_the oppor-
tunity to comply with required standards and residents with the
opportunity to move out if the facility fails to correct its

deficiencies. § 1357.20(b)(1).

The state must further establiéh specific time periods
for: (1) a deficient facility to carry out an approved plan for
correcting violations, § 1397.20(b)(2)(i); and (2) if the facil- .
ity fails to comply, for informing residents and/cr families and
guardians in writing of standards not beiné met by the facility
and "of the time period during which residents may relocate if
they wish before the authority reports the deficient facility to
the Social Security Administration." § l397.20(b)(2j(ii). "[A]
list of approved facilities and agencies which will help them
move, " must also be provided. Id. If the facility continues to
be in violation of the required standards after expiration of the
time given for correcting deficiencies and allowing residents the
opportunity to move, the responsible state aﬁthority must report

the noncompliance to the Regional Qffice of the Social Security




Administration sco that the appropriate reducticn in Supplemental

Security Income benefits can be made. § 1397.20(c){1).

HDS regulations also require the state authority to
maintain records detéiling each violation of é-standard by a
facility, § 13587.20(d)(1)(i), and to make records available to
the public showing the complete set of standards for each type of
covered facility, the procedures used to ensure enforcement of
the standards, and the list of facilities fouﬁd in violation of a

standard, § 1397.20¢(d)(2){i), (ii) and (iv).

A. Establishment of Standards and Procedures

The parties have stipulated that the Office of Health
Facility~Licensure and Certification (hereinafter, "OHFLAC") is
the authority designated by the state to establish and enforce
standards for the regulation of nursing, residential bhoard and
care and personal care homes, (Stip. 7(a)), and that a signifi-
cant number of Social Security Income recipients reside in those
settings, (Stip. 5(a2)). It is also agreed that West Virginia
enacted legislation in 1988 requifing the promulgation of rules
and regulations setting ferth minimum numbers and qualifications
of personnel; safety and sanitation requirements; categorization
of the standards into classes depending on their effect on the
health, safety and welfare of the residents: assignment of

numerical values based on the standard’s classificaticn to




represent levels of compliance; and a system for rating facili-
ties as part of the licensing procedure, which rating system was
to_be established no later than March 1, 1989. {(Stip. 6 and

W. Va. Code § 16-5C-5.) HNonetheless, regulations governing
personal care homes have not changed significantly in over twenty
years, (Stips. 7(b) & 1l6{a)-(b)), and regulations for residential
board and care homes were not-made effective until October 1,
19393, (stip. 1l4(b)),’ several months after the filing of this

lawsuit on December 21, 1992.

Other portions of West Virginia's statutory scheme
governing nursing, personal care and residential board and care
.homeé impose a duty on QOHFLAC to offer and sponsor education and
training programs, § 16-3C~3(i}, and by regulation, to establish
procedures for prompt investigation of complaints of alleged
. violations of applicable standards, § 16-5C-8. If it is deter=~
mined after investigation that the complaint has merit, OHFLAC
must take appropriate disciplinary action and advise any injured
party of the possibility o¢f civil remedies. § 16-5C-8. The
statute also reguires homes té disclose to btospective residents
in writing a list of costs which may be incurred, § 16-5C-7(a).
In addition, those facilities handling money for residents must

obtain a bond unless they handle "less than twenty-five dollars

*Plaintiffs do not ¢laim that standards governing nursing
homes are nonexistent or that they are inadequate.




per patient and less than five hundred dollars for all patients
in any month.” § 16-5C-7(b). As part of its licensing author-
ity,* OHFLAC is responsible for insuring that administrators of

facilities are "gualified by training and experience," § 16-5C-6.

OHFLAC is also charged with the general duty ¢f estab-~
lishing and implementing procedures to enforce compliance with
the statute and regqulations issued thereunder. § 16-5C-3(n). 1In
that respect, it has the right to inspect facilities and assess
civil penalties for viclation of facility standards. § 16-5C-
3(k) & (m). In particular, the statute provides for at least one
inspection prior to the issuance of a license and thereafter for
"pericdic unannounced inspections." § 16-5C-10. Reports of
inspections are to be in writing, filed with OEFLAC, and list
deficiencies in the facility’s compliance with applicable stan-
dards. § 16-35C-10(a). A copy of the report is toc be sent to the
facility, together with a specified time for submitting a plan
for correction of the deficiencies. Id. If a correction plan is
not timely submitted or if the deficiencies are not corrected
within the time allowed by an approved correction plan, civil
penalties may be assessed or other disciplinary action taken.

§ 16-5C-10(b). Other discipliﬁary actions available include

admission bans, license terminations, appointments cf temporary

‘CHFLAC has the responsibility for licensing nursing, per-
sonal care and residential board and care homes. (Stips. 14{c),
l6(a) & 18(a).)




management, and civil actions. § 16-5C-11. Copies of all
inspecticns and cother reports of facilities filed or issued by
OHFLAC are to be made available for ﬁﬁblig inspection. § 16-5C-
16.

1. Residential Board and Care Homes

With respect to the regulations established for resi-
dential board and care homes, which took effect October 1, 1993,
and their conformance with the Keys Amendgent and HDS regula-
ticns, it is agreed that the standards do not requirg‘individual
needs assessments, (Stip. 26);° do not ensure referrals to appro-
priate services, (Stip. 28); do not contain a written procedure
for informing residents and/or families and guardians of de-
ficiencies in the facilities’ standards or of time periods in
which residents may relocate, {Stip. 30); and do not assure

accessibility for the handicapped (Stip. 45).

It is further agreed that with respect to state-law
requirements, they provide for a rating system, (Stip. 22); but
do not adeguately spell out qualifications for administrators,

(Stip. 29); and do not contain minimum numbers and qualifications

"Defendants assert, however, that since July 13, 1993,
resident assessment forms have been used when conducting com-
plaint investigations and initial surveys and resurveys of
unlicensed residential board and care homes, which assessments
will identify inappropriate placements and evaluate "self-preser-
vation" abilities. (Aff. Sandra L. Daubman, Defs.’ App. 7.)
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of personnel, (Stips. 6 & 54). 1In additicn, the parties stipu-
late that prior to the institution Sf this action, CHFLAC did not
advise injured parties of the possibility of seeking ci&il
remedies, (Stip. 24), and that the regulations do not implement
that requirement, (Stip. 36). There is no provision for techni-
cal assistance built into the regulations, althcugh QHFLAC will
respond te telephone inquires. (Stip. 46(a).) Similarly, the
offering and sponsoring of educational and training programs is
not addressed, (see Stip. Ex. 1), but it is agreed that a tele-
conference was held in Auvgust 1993 covering the new reguiations

and procedures, (Stip. 46(b)).

In other respects, defendants contend and support with
reference to the new regulations, which contentions are not
disputed by plaintiffs, that the residential board and care
raegulations now in effect comply with the faderal requirement of
establishing an admission policy by defining the type of resident
that residential beocard and care homes are authorized to admit,
(Stip. Ex. 1 at § 5.3.2), and with the state-law requirement of
disclosure of costs, (Stip. Ex. 1 at 5.3.3.2). It is also
undisputed that the new regulations contain sections dealing with
safety, sanitation and hygienic procedures and a system for
classifying standards and assigning numerical values for assess-

ing vielations, (Stip. Ex. 1 at 4.10 & 4.11), although plaintiffs
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maintain, without specific references, that the regulations are

inadequate in those areas.

Aside from contending that the defendants are in
violation of federdl and state law with respect to those matters
which are subject to stipulation, plaintiffs claim that defen-
dants are in violation of the federal mandate to establish
standards governing the protection of civil rights because the
regulations do not protect residents’ privacy rights by requiring
private bedrooms or, for those preferriﬁg a roommate, restricting
bedrcom occupancy to twe persons. On that point, it is noted
that the regulations limit bedroom occupancy to three residents.
{Stip. Ex. 1 at 11.5.2.). Plaintiffs alsc claim, and a review
of the new regulations discloses, that they do not mention West
Virginia'slstatutory requirement of a bond for theose facilities

handling residents’ monies.

It is further seen from a review of the current regqula-
tions, that after a facility is initially licensed, OHFLAC is
required to conduct periodiec unannounced inspections and prespare
and send teo the facility a written report listing any violations,
(Stip. Ex, 1 at 4.6.5. and 4.6.6.) If a violation is found, the
facility must submit a plan of_correction within fifteen working
days of receipt of the report, which plan must contain a calendar
date by which time the wviolation will be corfected. (Stip. Ex. 1

at ¢.8.1. and 4.8.3.3.) Provision is made for the assessment of

11




civil penalties as required by statute. (Stip. Ex. 1 at 12.1.)
No time periocd for investigating complaints 1s specified. There
is nc regquirement that residents be provided with a list c¢f
facilities to which they might move if wiclations ofrstandards
are not corrected and there is no requirement that deficient
facilities be reported to the Social Security Administration.
Infermation concerning inspections, investigaﬁions and other
reports are to be made available to the public, (Stip. Ex. 1 at
4,9.1.), but nothing requires a chahge in the practice, (Stip.
47), cf releasing records of inspections or "deficiency state-
ments" to the public only after an approved plan of correction is
completed, which could be up to a year after a complaint is

filed.

Defendants have raised no legal defense to their
failure to address all federal and state regquirements in the
current regulations governing residential bcard and care homes,
The court accordingly finds on the basis of the parties’ stipula-
tions and its review of the current regulations that the West
Virginia Department‘of Health and Human Services Administrative
Rules for Residential Board and Care Homes, 64 C.S.R. 65, effec-
tive October 1, 1993, are in vioclation of the Keys Amendment, 42
U.S8.C. § 1382e, and HDS requlations governing Standard Setting

Requirements for Medical and Nonmedical Pacilities where Supple-
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mental Security Income Recipients Reside, 45 C.F.R. §§ 1397.1

through 1397.20, by their failure to:

1. Establish standards governing:

a. admission policies which include continuous
needs assessments and referral to appropriate resources as
required by section 1397.20(a)(1)(i); and

b. protection of residents’ civil rights by
providing accessibility for handicapped residents as required by
section 1397.20(a)({1l){(iv) and its incorporaticon of current
federal law respecting accessibility for individuals with a

physical disability.

2. Establish procedures for enforcing the standards
which
. a. inc;ude provision of technical assistance as
required by section 1397.20(b)(1)(ii); and '

b. as reguired by section iéé?.zo(b)(z)(ii),
specify time periods, after a deficient facility fails to correct
violations, for (1) informing residents and/or families and
guardians of residents of standards which the facility does not
meet, and the time periocd during which residents may relocate, if
they wish, before the deficient facility is reported to the
Sccial Security Administration; and (2) provide residents with a
list of approved facilities and agencies which will help them

move.
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3. Require the reporting of deficient facilities to
the Social Security Administration as required by section

1397.20(c) .

4. Make available to the public the list of facili-
ties found in violation of a standard, as required by secticn

1387.20(d)(2)(iv), in a timely manner.

Inasmuch as plaintiffs have cited no specific deficien-
cies in the sections dealing with safety, sanitation and hygienic
procedures the court finds no violaticen in those areas. In
addition, on the basis of the materials presented, the court is
unable to conclude that the Keys Amendment requires the recogni~
tion of a constitutional right to priéécy which would be viclated

by allowing three residents to share a bedroom.

The court further finds on the basis of the parties’
stipulations and facts which are not in dispute that the West
Virginia Department of Health and Human Services Administrative
Rules for Residential Board and Care Homes, 64 C.S.R. 65, effec-
tive October 1, 1993, are in viclation of West Virginia’s statu-

tory mandates in that they do not address the following matters:

1. Minimum numbers and qualifications of personnel as

regquired by section 16-5C=5(b){(2);
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2. Adequate minimum qualifications for administrators

by training and experience as required by section 16-5C-6(b)(2);

3. - Informing parties injured by a facility‘’s wvicla-
tion of required standards of the possibility of seeking civil

remedies as required by secticn 16-5C-8;

4. Bonding requirements for facilities handling
residents’ monies in excess of twenty-five dollars per resident
and five hundred dollars for all residents in any month, as

required by section 16-53C-7(b); and

5. Offering and sponsoring of educational and training

programs as required by section 16-5C=3(i).

2. Personal Care Homes

As to personal care homes and their conformance with
federal law, the parties stipulate that existing regulations do
not require individual needs assessments, (Stips. 15(f) & 26); do
not ensure referrals to apprecpriate services, (Stip. 28); do not
assure accessibility for the handicapped, (Stip. 43); do not
address the provision of technical assistance, (Stip. 46{(a)); do
not provide a written procedure for informing residents and/or
their families and guardians of deficiencies in the facilities or
of time periods for relocation, (Stip. 30); and do not require

that deficient facilities be reported to the Social Security
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Administration, (stip. 31). It is also stipulated that it is the
practice not to release records of inspections of "deficiency
statements" to the public until an approved plan of correcticn is
dene, which could be up to a year after a complaint is filed,

(Stip. 47).

In addition, it is stipulated that personal ¢are home
regulations do not comport with West Virginia’s statutory pro-
visions for proper placement in an appropriate level of care,
(Stip. 23), and do not define the meaning of "extensive, on-going
nursing care," (Stip. 25), resulting in a great number of resi-
dents in personal care homes who have significant medical and
nursing care needs and degrees of mental illness or retardation
requiring specially-tailored care that is not available in those
homes, (Stip. 53). It is also agreed that existing regulations
de nct included a rating system, (Stip. 22); do not require cost
disclosures or bonds, (Stips. 23 & 34); do not inform injured
residents of the possibility of seeking civil remedies, (Stip.
36); do not adequately spell out qualifications for administra-
tors, (Stip. 29); do not contain procedures for the assessment of
civil penalties, (Stip. 38 and Defs.’ app. 6); do not include
minimum numbers and qualifications of personnel, (Stip. 6); and
do not address the obligation to offer and sponsor educational

and training programs, (Stip. 46(b) & (c)).
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In other respects, plaintiffs contend, and defendants
do not dispute, that existing personal care home regulations to
not contain admission policies as required byrfederal law and dco
not address privacy rights by limiting the number of residents
who may share a bedroom. With respect to privacy concerns, it is
stipulated that there are no regulatory limits on fhe number of
persons a facility may house, (Stip. 15.{(c)), and that eight or
more residents often share a bedroom in perscnal care homes,
(Stip. 44). Plaintiffs further confend, without contradiction
from defendants, that personal care home regulations do not
provide feor the classification of standards and assignment of
numerical wvalues to represent levels of compliance and do not
provide for furnishing residents with a list of approved facili- .
ties and agencies that will help them relocate if a deficient
facility fails to correct violations. A review of current
ragulations also reveals that they do not require pericdic

inspections.

Defendants nonetheless resist summary Jjudgment with
regard to the issues raised by plaintiffs on the general asser-
tion that they are in compliance with federal and state law; that
since 1983, the state has had requlations governing minimal
standards for personal care homes; and that they are in the
process of revising the regulations applicable to perscnal care

homes with the expectaticn that they will be passed during the
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19385 legislative sessicn. (Aff. Sandra L. Daubman, Defs.’ App.
7.3 They also maintain that since July 13, 1593, resident
assessment forms have been used when ceonducting complaint inves-
tigaticns and initial surveys and resurveys of unlicensed per- 7
sonal care homes, which assessments will identify inappropriéte
placements.® (Id. at Attach. 3.) On the bond requirement, they
assert that a review of documents maintained by a past director

shows that the majority of perscnal care homes did not handle

residents’ monies in an amount that required bonding.

Defendants’ arguments indicate that efforts are heing
made to bring the state into compliance with federal and state
requirements for personal care homes. Indeed, a comparison of
the rules now in effect for personal care homes, (Defs.’ App. 6),
and the draft regulations dated February 24! 1393, (Defs.’ App.
8), reveals that scme deficiencies in the existing rules are

addressed in the draft rules. For example, draft rule 6.1

*The parties’ stipulation No. 15(f) contains the statement
that "[t]lhe parties disagree as to the existence of a federal
mandate" requiring "individuazl care assessments of persons golng
into personal care homes." The statement is not supported by
reference to anything and cannot fcrm the basis for defeating
summary judgment. Moreover, personal care homes come within the
meaning of the Reys Amendment application to “"group living
arrangements,” as that category is defined by HDS requlations to
mean a "residential facility" which provides "both room and board
and continuous protective oversight" and is either a medical or
non-medical facility of any size "publicly or privately operated
on a non-profit or for-profit basis." § 13%7.5(a). As such,
they must establish admission policies, incliluding a continuous
needs assessment. § 1357.20(a)(1).
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contains more expansive guidelines for admission policies,
(compare draft 6.1 and 6.4 with existing 7.1.3.(2)), and under-
takes to describe "extensive, on-geing nursing care; by giving
examples of medical conditions or needs which disqualify a person
from being accepted as a resident in a personal care home, (see
draft 6.4.1). The draft rules alsc provide for admission assess-
ments, (draft 7.2) and continuing needs assessments after
admission, e.g., draft 6.5., 7.2 and 7.3). However, other
deficiencies in the existing rules ére not addressed in the draft
rules and the defendants’ efforts to correct inadequacies cannot
overcome the conclusion that violations now exist and will
continue if the draft regulations are enacted in their current

form.

There being no dispute but that the existing regqula-
tions fail to comply with the federal and state law requirements
made the subject of plaintiffs’ motion, and in order to ensure
that any ultimate revision to the rules addresses the inadequa-
cies apparent in the existing rules and the draft presented, the
court makes the fcllowing findings with respect to the sufficien~

cy of the current rules governing personal care homes.

The West Virginia Board of EHealth Legislative Rules
governing Personal Care Home Licensure, Chapter 16~5C, Series II
(1983), are in violation of the requirements of the Reys

Amendment, 42 U.S.C. § 1382e, and section 1397.20 of the HDS
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regulations governing Standard Setting Requirements for Medical
and Ncnmedical Facilities where Supplemental Security Income

Recipients Reside, by their failure to:

1. Establish standards governing:

a. admissicns policies, including individual
needs assessments and referrals to appropriate resources as
required by 45 C.F.R. § 1397.20(a)(1l)(i), and

b. protection of residents’ civil rights by
providing accessibility for handicapped residents as regquired by
45 C.F.R. § 1397.20{(a)(1)(iv) and its incérporation of current
federal law respecting accessibility for individuals with a

physical disability.

2. Establish procedures for enforcing the standards

which

a. include periocdic inspection of facilities as
required by section 1397.20(b)(1l)(i):

b. include provision-of technical assistance as
required by section 1397.20(b)(1)(ii); and

c. as required by section 1397.20(b)(2)(ii),
specify time pericds within which a deficient facility must
correct viclations of standards, and after a deficient facility
fails to correct violatiens, for (1) informing residents and/or

families and guardians of residents of standards which the

facility does not meet, and the time period during which
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residents may relocate, if they wish, before the deficient
facility is reported t¢ the Scecial Security Administration; and
{(2) provide residents with a list of approved facilities and

agencies which will help them move.

3. Require the reporting of deficient facilities to
the Social Security Administration as regquired by section

1397.20(¢).

4. Make available to the public the list of facili-
ties found in violation of a standard, as required by section

1397.20(d)(2)(iv), in a timely manner,.

The court declines on the current record to find that
the Reys Amendments requires recognition of a constitutional
right to privacy that is violated by allowing as many as eight
persons to share a bedroom. In the absence of more specific
reference to how existing regulations in those areas are inade-
quate, the court similarly is unable to find a viclation of the
requirement of section 1397.20(a)(ii) and (iii) that standards be
established on matters such as safety, sanitation and hygienic

procedures,

The court further finds that the West Virginia Board of
Health Legislative Rules governing Perscnal Care Home Licensure,
Chapter 16-5C, Series II (1983), are in violation of state laﬁ in

that they do not address the following statutory regquirements:
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1. Minimum numbers and qualifications of personnel as

required by section 16-5C-5(b)(2);

2. Adequate minimum qualifications for administrators

by training and experience as required by section 16-5C-6(b)(2});

3. Informing parties injured by a facility’s viola-
tion of required standards of the possibility of seeking civil

remedies as required by section 16-5C-8;

4. Bonding requirements for facilities handling
residents’ monies in excess of twenty-five dollars per resident
and five hundred dollars for all residents in any month as

required by sectien 16-5C-7(b);

5. Qffering and sponsoring of educational and train-

ing programs as required by section 16-5C-3(i);

5. Written disclosure of costs which may be incurred

as required by section 16-53C-7(a);

7. Classification of standards and assignment of a
numerical value for evaluating levels of compliance as required

by section 16-5C-3(c) and (d);
8. A rating system as required by section 16-3C-5(e);

S. Periodic unanncunced inspections as required by

section 16-5C-9:
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10. Proper placement in an appropriate level of care
by giving meaning to that portion of secticn 16-5C-2(e) which
states that perscnal care homes may not hcuse perscons requiring

"extensive, on-going nursing care;" and

11. Procedures for the assessment of civil penalties

as required by section 16-5C-10(d).

B. Enforcemant of Standards and Procedures

With respect to the defendants’ conformance with their
federal and state law obligation to enforce standards and en-
forcement procedures for nursing, personal care and residential
board and care homes, see 42 U.S5.C. 1382e, 45 C.F.R. 1397.1 and
W. Va. Code § 16-5C-3(a), the parties stipulate that investiga-
tions of complaints of alleged violations in personal care and
residential board and care homes may take up to thirty days or
even six months, (Stip. 32 & 41); that prior to the institution
of this suit, the state fajled to effectively enforce existing
standards in persconal care homes, (Stip. 37); that between Janu-
ary 1990 and the institution of this suit on December 21, 1992,
civil penalties were not used as an enforcement mechanism in
nursing, residential board and care or personal care homes, and
that prior to January 1990, civil penalties were used in nursing
homes but not in residential board and care or personal care

homes, (Corrected Stip. 39); that between January 1990 and the
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institution cf this suit, other enforcement procedures, such as
admission bans, license terminations, temporary management,
administrative appeals, and civil action, were rarely used,’
(Stip. 40); and that after the filing of this suit, the defen-
dants retained legal counsel® and a paralegal/investigator to
represent OHFLAC and assist in enforcement activities, (Stip.

56) .

Based on the above stipulations and the affidavit of
Gail Falk (Pls.’ 2pp. 1), which is accepted as true for purposes
0f the pending motion, (Stip. 15(e), plaiﬁtiffs contend that
defendants do not conduct a "prompt investigation of all com-
plaints and alleged violations" as-required by West Virginia
Code, secticon 16-5C-8, and that enforcement actions have been
nenexistent oxr totally ineffective in that the only enforcement
technique used is one based on inspection, citation of a defi-

ciency in standards, and request for a plan of correction, which

During that time period, no civil actions were commenced
against nursing homes, (Stip. 42(a)); noc bans on admission were
used against personal care homes, but were used a few times
against nursing homes, (Stip. 42(b)); temporary management was
used once against a nursing home but no temporary management was
imposed on any residential board and care home or personal care
home, (Stip. 42(d}))}; and between January 1990 and September 30,
1993, no termination activities were instituted against any
personal care home and only one was used against a nursing home,
(Stip. 42(c)).

*A senior assistant to the attorney general was assigned to
work full time with OHFLAC as of May 16, 1993. (Kramer Aff. at
1 75, Defs.’s App. 4.)
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is in virtually all instances accepted without verification that
corrections have been made (Falk Aff. at ¥ 73). No system exists
for flagging emergency situations, for addressing ovefall Mman-
agerial failings, for using enforcement procedures to compel
corrective action, (Falk Aff., at ¥ 75), or for coordinating
investigation responsibilities with other state agencies involved

in rendering protective services to adults, (Falk aAff. at § 87).

Apart from pointing out that enforcément activities
have increased since the retention of legal assistance for
OHFLAC, defendants provide no resistance éo plaintiffs’ conten-~
tion that they are entitled to summary judgment on the matters
discussed. The court accordingly finds that defendants are in
violation of the Reys Amendment, 42 U.S.C. 1382e, section 1397.1
of the HDS regulations, and West Virginia Code section 16-5C-3(a)
for their failure to effectively enforce standards for nursing,
personal care and residential board and care homes, and of West
Virginia Code section 16-5C-8 for their failure in given
instances to investigate with reasonable dispatch complaints of
alleged vioclations of standards in peréonal care and residential

board and care homes.®

An alternative for consideration would be the establishment
of categories of ccmplaints based on their nature and the assign-
ment, by category, of the maximum period in which the investiga-
tion will transpire.
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II. Disparate Impact Claims

The second and third claims of the complaint are based
on section 504 of the Rehabilitation Act of 1973, 29 U.S.C.
§ 794, and Title II of the Americans with Disabilities Act,

(hereinafter, ADAY}, 42 U.S.C. § 12132.%

For. the second claim, the class of plaintiffs defined
as "all present or future residents of residential board and
care, personal care, and nursing homes in the State of West
Virginia" alleges that the defendants’ failure to meaningfully
regqulate or enforce regulatory standards applicable to their
living arrangements has a disparate impact on members of the
class in violation of section 504 of the Rehabiiitation Act and

Title II of the ADA. (Compl. at § 86.)

Plaintiffs affected by the third claim, a subclass
defined as "all present or future Medicaid eligible residents of
residential board and care and personal care homes in the State
of West Virginia," assert that defendants’ failure to provide
Medicaid~eligible residents of the homes in which they reside

with meaningful access to Medicaid services has a disparate

¥In their complaint, plaintiffs also base their second and
third claims on the egqual protection of law guaranteed by the
Fourteenth Amendment to the United States Constitution. Inasmuch
as the motion for summary judgment does not put forth an equal
protection argument, the court does not address the issue.
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impact on members of the class in violation of section 504 of the

Rehabilitation Act and Title II of the ADA. (Compl. at § 87.)

Section 504 of the Rehabilitation Act of 1973 provides
that: "[nlo otherwise qualified individual with a disability
« « . shall, solely by reason of her or his disability, be
excluded from the participation in, be denied the benefits of, orx
be subjected to discrimination under any program or activity
receiving Federal financial assistance . . . ." U.S.C. § 794.
Section 504, by its language, is limited to programs or activ-
ities receiving federal financial assistance. Title 1II of the
ADA broadens the protection extended to individuals with disabil-
ities by prohibiting discriminatory treatment from public enti-
ties, including state departments and agencies, without regard to
the receipt of federal financial assistance. (Coleman v.
Zatechka, 824 F. Supp. 1360, 1367 (D. Neb. 1993); see 42 U.S.C.
§ 12131. Title II states that "no qualified individual with a
disability shall, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs, or activities of a public entity, 5? be subiected to

discrimination by any such entity." 42 U.S.C. § 12132.

In general, section 504 of the Rehabilitation Act seeks

"to assure evenhanded treatment and the opportunity for
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[disabled}’’ individuals to participate in and benefit from pro-

grams receiving federal assistance."” Alexander v. Choate, 469

U.S. 287, 304 (1985) (citing Southeastern Community College v.
Davis, 442 U.S8. 397 (197%)). The “evenhanded treatment’
requirement of section 504 does not, however, iééose an affirma-
tive obligation on recipients of federal funds to-egpand existing

programs. Johnson by Johnson v. Thompson, 971 F.2d 1487, 1494

(10th Cir. 1992), gcert. denied, 113 S. Ct. 1255 (1993); Duguette

ex rel. Duquette v. Dupuis, 582 F. Supp. 1365, 136% (D.N.H.

1984). Rather, section 504 ensures conly that disabled indi=-
viduals receive the same treatment as those who are not disabled.

Chandler v. City of Dallas, 2 F.3d 1385, 1389-30 (5th Cir. 1333),

F.2d at 1494. 1In other words, there is no regquirement that all
disabled persons be provided the same benefits as long as they
receive “"evenhanded treatment" in relation to the nondisabled.
P.C. v. McLaughlin, 913 F.2d 1033, 1041 (2d Cir. 1990) (citing

Traynor v. Turnage, 485 U.S. 535, 542 (1988) {(quoting Alexander,

469 U.S. at 304)); see also Colin K. by John XK. v. Schmidt, 7135

F.2d 1, 9 (1lst Cir. 1983) {expressing "serious doubts" that

section 504 provides a claim "vis-a-vis other handicapped

HEarlier versions of section 504 used the terms "handi-
capped individuals" and "individual with handicaps." The change
to the word "disability" is "an effort to use currently accept-
able terminology" and does not represent any substantive changes
in the Rehabilitaticon Act. (oleman, 824 F. Supp. at 1367 n.l7.
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individuals"). But ¢f. Martin v. Voinovich, No. C-2-89-362, 1393

WL 542170, at **95-97, to be published at 840 F. Supp. 1175,

(S.D. Ohio Dec. 14, 1893) (failure to accommodate only the
"severely handicapped" may be unreasonable and discriminatory if
they are otherwise qualified to participate in the program and
are excluded sclely by reason of the degree ofrtheir disability);

Garrity v. Gallen, 522 F. Supp. 171, 217 (D.N.H. 1981) (federally

funded programs, "when viewed in their entirety, must be readily

accessible to all handicapped persons," and thus "profoundly
retarded"” must be served to the same extent as "mildly retaxded")

(emphasis in original).

Although the command of evenhanded treatment does nct
require affirmative action, it is recognized that in some in-
stances the line between a rightful refusal to extend affirmative
action and unlawful discrimination is not always clear. E.g.,

Rothschild v. Grottenthaler, 716 F. Supp. 796, 800 (S.D.N.Y.

1989} (citing Davisg, 442 U.S8. at 412). Section 504 accordingly
imposes the additional obligaticn of affording disabled individ-
uals with the opportunity to participate in and benefit from
programs offered by the recipient of federal financial assistance
by providing them "meaningful access to the benefit that the

grantee offers." Alexander, 469 U.S. at 301, 304. PFederal

grantees need not make "‘fundamental’" or "‘substantial’* changes

in their programs to accommodate the disabled, id. at 300
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(quoting Davis, 442 U.S. at 412-13), but "reasonable accommo-
dations in the Jgrantee’s program or benefit may have tc be made,”
to assure meaningful access by those with a disagility, id. at
301. A "reasconable accommodation" is one which does not impose
an undue financial or administrative burden on the cfferese or
necessitate a substantial alteration in its program. Nathanson

v. Medical College of Pa., 9226 F.2d 1368, 1383, 1387 (3d Cir.

1991); see also Harris w. Thigpen, 941 F.2d 1495, 1527 n.48 (1l1lth

Cir. 1991).

In the context of a state’s parficipation in the
federal Medicaid program, section 504 reserves to a éarticipating
state "substantial discretion to choose the proper mix of amount,
scope and duraticn limitations on coverage.® Id. at 303. Thus,
within the confines of the Medicaid Act, a state may define the
benefit it will provide, id., but it may not provide an otherwise
qualified individual with a disability with health benefits or
services that are not as effective as those provided to others,
id. at 304 {citing 45 C.F.R. § 84.52(a)(3)(1984)). Nor may it -
adcpt "‘criteria or methods of administration ;hat have the
purpocse or effect of defeating or substantially impairing accom-
plishment of the cbkbjective of the recipient’s program with
respect to the [aisabled].'" Id. at 304-05 (quoting 45 C.F.R.

§ 84.4(b)(4)(ii) (1984)). The state accordingly must afford

individuals with a disability meaningful and equal access to the
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Medicaid benefits or services coffered to those without a disabil-
ity and may be required to adjust its programs to achieve that

result, Id. at 305-06 & nn. 25-26.

The sub-class of Medicaid-eligible residents on whose
behalf the third c¢laim is brought contend that, although eligible
for Medicaid, they lack transportation to the services of health
care providers. They maintain that the state should accommodate
their need for transportation by including iﬁrthé résidential
board and care and personal care home regulations a requirement
that medical care for _residents will be obtained when needed and
that transportation to that care will be available. They also
assert that transportation could be ensured by requiring the

state to adegquately reimburse the provider for transportation

costs.

In support of theilr claim that the failure to provide
transportation is actionable under section 504, they point out,
and defendants so stipulate, that lack cf transportation impairs
their ability to receive medical care and rehabilitative
services, (Stip. 43(a)) and that the transportation guarantees

they seek are required by the regulations governing adult family
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care homes,'? (Stip. 35). It is further agreed that the Medic-
aid Act requires assurance of transportation to all recipients of

Madicaid services. See 42 C.F.R. § 431.53.

The subclass of plaintiffs seeking relief under the
third claim having made a prima facie case that they are being
denied meaningful access to Medicaid services for which they are
eligible and that a reasonable accommedation is possible, the
burden shifts to defendants to demonstrate that they are unable
to make the accommodation or that the proposed accommodation is

unreasonable. See Wood v. Cmaha Scheool Dist., 985 F.2d 437, 439

{Bth Cir. 193%3). Defendants have failed to come forward with any
showing of unreasonableness with respect to plaintiffs’ proposed
accommodation and, in particular, the inclusion of transportation
assurances in the regulations governing residential board and
care and personal care homes. Indeed, having made the assurances
in the adult family care home regqulations and having failed to
challenge them here, defendants must be deemed to acknowledge
their reasonableness. PXaintiffs are accordingly entitled to a
similar accommeodation of transportation assurance in the regqula-
tions governing residential board and care and perscnal care

homes.

2radult family care homes" serve one to three ambulatory
disabled or elderly individuals who need the support, protection
and security of family living in a homelike environment that is
less restrictive than that offered in perscnal care, residential.
board and care or nursing homes. (Stips. 1 & 12(aj-(b).)
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Plaintiffs’ second claim is based on the general propo-
siticon that the defendants’ failure to meaningfully regulate or
enforce regulatory standards is unlawful discrimination on the
basis of disability and is thus actionable under section 504 or
Title II of the ADA., The focus of the residential board and care.
and personal care residents is on the disparity between the
treatment they receive and that afforded residents of nursing and
adult family care homes where state regulatory standards and
enforcement practices are in compliénce with federal and state
laws, emphasis is placed on quality of care and quality of life,
privacy rights are better protected by limiting bedroom occupancy
to cne or two residents, mcre training is provided to personnel,
accessibility for the handicapped is required, and reimbursement

for care is at a higher rate.

To the extent that the second claim is viewed as
seeking meaningful access to the benefits made available to
residents of nursing and adult family care residents by governing
requlations, most of the disparities will be eliminated by the
court’s rulings in favor of the plaintiffs on their first claim
under the Keys Amendment. Requiring defendants to bring residen-
tial board and care and personal care home regulations into
compliance with federal and state law by including substantially
the same provisions now in existence ﬁor nursing and adult family

care homes will correct the major deficiencies addressed by

33




plaintiffs. In other respects, the second claim must be viewed
as alleging disparity vis-a-vis other disabled individuals, not
the nondisabled. Moreover, the disparity, if any, is not based
oh the degree of disability but rather on the pérticular living
arrangement inasmuch as it is those with both milder and more
severe disabilities who are perceived to be better treated. The

court accordingly concludes that the second ¢laim is not action-

able under section 504 or, by logical extension, see U.S.

E.E.Q.C. v. AIC Sec. Investigation, Ltd., 820 F. Supp. 1060, 1064
(N.D. I}l. 1993) {applying section 504 case law in interpreting

the ADA), under Title II of the aDA.

I1I. Wheelchair Accessibility

The subclass of plaintiffs described as "all present or
future residents of residential board and care and personal care
homes," allege in the eighth claim that by failing to enforce
wheelchair accessibility in perscnal care and residential board
and care homes, defendants are in violation of section 504 of the
Rehabilitation Act of 1973 and Title III of the ADA, 42 U.S.C.
12182, which prohibits discrimination in places of public accom-
medation on the basis of disability. (Compl. § 82.) Inasmuch as
the court has reservations with respect to the applicability of

the public accommodation provisions of Title III of the ADA to

34




the heomes affected by the eighth claim® and the relief sought
by plaintiffs will essentially be obtained by wvirtue of the
court’s ruling cn the first claim te the extent that it requires
requlations providing for accessibility_for the handicapped,

summary judgment on the eighth claim will be denied.

IV. Conclusion

For the reasons stated, it is ORDERED that plaintiffs’
motion for summary judgment be, and the same hereby is, granted

in part and denied in part.
The mction is granted in the following respects:

1. As to the first claim, to the extent that the
court found that existing regqulations governing residential beoard
and care and personal care homes are in violation of federal and
state law and that the defendants have failed to adeguately

enforce the regulations.

2. As to the third claim, to the extent that plain-

tiffs seek to require defendants to include in the regulations

PPor example, Title IIXI does not include in its definition
of "public accommodation" an “"establishment located within a
building that contains not more than five rooms for rent or hire
and that i1s actually occupied by the proprietor cf such estab-
lishment as the residence of such proprietor." 42 U.S.C.
12181 (7)(A).
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for residential board and care and persocnal care homes transpor-
tation assurances ccmparable to those contained in existing adult

family care home regulations.

The motion is denied with respect to the second and

eighth claims.

The parties are accordingly ordered to confer and
develop a remedial plan for correcting and implementing proposed
changes to existing residential board and care and personal care
regulations and enforcement procedures which will incorporate the
court’s findings herein and to submit the plan to the court
within ninety days, together with a proposed timetable for

implementing the changes.

The Clerk is directed to forward copies of this order

to all counsel of record. _

DATED: March 21, 1994

P R e —)
JOHN T COPENHAVER, JR.
United States District Judge
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Cunnerd ze oo Se/as
WEST VIRGINIA COMPREHENSIVE LONG-TERM CARE PLAN

Section 1. Gozls and General Requirements.

1.01. Goals:

1.01.01 . The overriding goal of this plan is to provide the most
normalized, least restrictive long-term care setting for every person ¢onsistent with

the care and needs of the individual.

1.01.02 DHHR will establish a Long-Term Care Committee,
the membership of which will consist of representatives of all divisions of the
Department, other ‘agencies and advocates, to provide leadership in reforming the
system, to be in place by July 1, 1994.

1-.01.0_3 The Department recognizes that it has to coordinate
all policies and planning for long-term care, including in-home services and
personal assistance.

1.02. General Requirements:

1.02.01.  The parties have agreed to jointly draft implementation
plans, policies and ;egulations as hereinafter provided to accomplish the
normalization goals of this plan. The agreed details of these plans, policies and
regulations hereafter developed shall be submitted to the Court on the timetables

hereinafter set forth.




1.02.02.  Resident survey. The core of long-term care planaing
is a resident ;:ar-é- survey to be developed from the needs assessmenits.

1.02.03. Commugity participation shall be an essential part of
policy.

1.02.04. Accessibility for persons with disabilities is a core
value for dignity for long-term care populations.

1.02.05.  Accountability for resident well-being shall be
specifically assigned to the operator/provider in each policy/regulation. This
includes but is not limited to accountability for refusing to admit a person whose
needs cannot be met, transferring persons whose needs so indicate, at the direction
of the case manager, and providing all transportétion for treatment needs and
community participation.

1.02.06. | Regulatory staff shall be adequate to provide for all
investigations and inspéctions on a timely basis, and for regulatory follow-up.

1.02.07. Reimbursement policy shall be consistent with the
overall policy goals of this plan.

1.02.0;8 The objective of this Plan initiative will be a client-

driven system.
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Section 2. Implementation Generally,
| 2.01 Negds- Assgssﬁignt and Instg;-mgn;:

2.01.01. _ Eachpersonpresently in or going into long-term
care settings (including home settings) shall have initial and periodic needs
assessment. Each needs assessment shall provide for the periodicity schedule,
depending on the needs of the individual but no less frequently than annually.
(For Residential Board and Care Homes and Persongl Care Homes, see
Appendix A - Regulations.)

2.01.02. DHHR shall have a uniform screening
instrument by January 1, 1995.

2.01.03.  Coordination with managed care. With the
‘advent of managed care, the purchése of services will be coordinated with the
residential needs of the individual.

2.02 Individualj re:

2.02.01.  Every person in an assisted long-term care

setting shall have a plan of care identifying treatment/services in conformity

with the person’s nee&s assessment. (For Residential Board and Care Homes
and Personal Care Homes, see Appendix A - Regulations.) DHHR shall develop

a conceptual design model for the plan of care to be used in long-term



e

care; other models may be used so long as the basic elements in the DHHR model
are included. This shall be in plac; b; Marc;h 1, 1995.

2.02.02.  The plan of care must include, to the extent
appropriate to the individual, needed physical therapies, other rehabilitation
therapies, persconal care services, basic living skills training. (For Residential
Board and Care Homes and Persomal Care Homes only, see Appendix A -
Regulations.)

2.02.03.  Potential eligibility for Medicaid for every
resident shall be explored. The state shall set up a mechanism to review Medicaid

eligibility for each long-term care resident.

2.03 1 ng-Ter 20
2.03.01. A Coordinator of Long-Term Care shall be
established within the Départment of | ﬁealth and Human Resources. The
Coordinator will work with the Long-Term Care Committee. Individual work
units within the Department need to be interfaced.
2.03.02.  The Coordinator shall also develop a plaa for

promoting in-home services by July 1, 1995.
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2.04 Redefinition of Qualifications of All PersonnelinLong-Term
Care Seftings: |
Minimum standards will be established for all categories of
caregivers and operators by July 1, 1995.
2.05. Residential Settings and Options Development/Training:
2.05.01. The Committee and Coordinator shall be
responsible for the resource development of_apd technical assistance for quality
appropriate residential settings and options for long-term care. Adequate staff

shall be made available statewide for such residential recruitment and development.

This shall be in place by January 1, 1993.

2.05.02.  The focus shall Ee on developing and training
quality adult family care homes, residential board and care homes, and other small
residential settings and opﬁoﬁs.

2.05.03.  Recruitment and Training Committees shall be
developed in each DHHR Region. |

2.05.04.  Setting development shall include procedures to
promote attendant ser;rices and other services needed to include in-home care as

a significant element of long-term care.




-

2.05.05. The agency will assist residents living in
nonconfor@g -facilities to move to these quality residential settings and options
hereinbefore provided, to the extent assistance is requested.

2.06. Reimbursement:

2.06.01.  The reimbursement policy shall encourage the
development of small and normalized residential settings and services.

2.06.02.  The reimbursement plan for adult family care
homes shall be finalized and implemented by December 1, 1994.

2.06.03.  The reimbursement plan for residential board
and care homes shall be finalized by December 1, 1994. Supplements for all
residential board and care homes shall begin on or before December 1, 1994,

2.06.04. The reimbursement policies for personal care

homes shall be finalized by December 1, 1994.

2.06.05.  All increments in reimbursements shall be keyed
to meeting specific quality-of-care and facility standards. No ‘State supplement
shall be provided unless such state standards are fnet.

20606 Reimbursement policies shall be oriented to
providing reimbursement consistent with the severity of client problems and

focused on producing desired outcomes.




2.07. Quality of Care/Facility Standards:

2.07.01. Admission policies for each level of long-term

residential setting which are consistent with the individual needs assessments shall
be established by July 1, 1994. (For Residential Board and Care Homes and

Personal Care Homes, see Appendix A - Regulations.)

2.07.02.  Referral, Plan of Care

(a) Procedures for referral to appropriate
resources shall be established, including but not limited to those indicated by the
plan of care. Such resources shall include but are not limited to those necessary
to meet behavioral health needs, personal ca'relneeds, basic living skills trainin;g,
all rehabilitation therapies, as well as facility and community recreational and
social activities. (For Residential Board and Care Homes and Personai Care
Homes, see Appendix A - Regulations.)

(b) Every person in a personal care home,
residential board and care home and adult family care home context shall be
afforded the greatest possible normalized living environment including a
normalized bedroom éetting, with a normalized bed, bed table, dresser, closet,
lighting, chair, individually accessible storage for clothing and personal hygiene
items, and constant access. (For Residential Board and Care Homes and Personal

Care Homes, see Appendix B - Regulations.)
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2.07.03.  Accessibility

Facility standards that assure accessibility for

those with physical disabilities shall be established. (See Appendix C -
Regulations for Residential Board and Care Homes and Personal Care Homes.)

2.07.04. Personnel
(a)  Standards by facility type which prescribe

minimum numbers and qualifications of personnel to assure quality zare shall be
establishad. (For Residential Board and Care Homes and Personal Care Homes,
see Appendix B - Regulations.)

(b) Standards by facility type for
administrator qualifications shall be established. (For Residential Board and Care
Homes and Personal Care Homes, see Appendix B - Regulations.)

2.07.05.  Civil Remedies

Regulatory procedures by facility tvpe for
informing residents of civil remedies for regulatory violations shall be established.
(For Residential Board and Care Homes and Persomal Care Homes, see
Appendix C - Regul%tions.) Regulations shall assure that all enforcement

procedures can be accessed by clients, their representatives, and ombudsmen.
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2.07.06. Bonding

Regulatory procedures for resident money
bonding shall be established. (For Residential Board and Care Homes and
Personal Care Homes, see Appendix C - Regulations.)

2.07.07. ili lassificati

A personal care home classification and rating
system which assures compliance with all standards shall be established in
regulation.

2.07.08.  Facility Standards

(a) Regulations for residential care and
personal care settings shared by persons with behavioral health needs shall provide
for an activities coordinator for all homes serving over thirty persons, shall
provide for a plan of care which includes productive daily activities, and shall
provide for individualized/normalized rather than institutional setting bathrooms.
Said regulations shall also provide for collaboration between behavioral health
centers and home providers for the delivery of services. Regulations for personal
care home settings sh(;uld assure at least 80 square feet per person in bedrooms,
exciuding closets, by July 1, 1997. The parties do not agree upon the maximum
number of persons per bedroom and said issue shall be submitted to the Circuit
Court of Kanawha County, West Virginia for resolution by the established

procedure in E. H. v. Matin, Civil No., 81-MISC-585.



()  Regulations for settings serving clients
with behavio?al-'health needs shall detail the collaboration between behavioral
health centers and residential providers. (For Residential Board and Care Homes
and Personal Care Homes, see Appendix A - Regulations.)

(c) Bedrooms and bathrooms may not be
established or maintained in such a way that they serve as corridors to other
‘Tooms. (Appendix B)

Ed) éiandards and enforcement policies shall
assure that the facilities are located in residential or partially residential areas.
(Appendix B)

2.07.09. Timetable

Standards required by this subsection 2.07
(2.07.01-2.07.08) for Aduit Family Care Homes shall be developed and
implemented by December 1, 1994, The standards requiréd by this subsection

2.07 for residential board and care homes and personal care homes shall be

implemented before June 1, 1995,

2.08. Enforcement Policies for All Residential Settings:

2.08.01.  Enforcement Generally
(a) Establish in policy and regulation

(1) periodic. inspection procedure, (ii) prompt investigation of complaints and
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appeal of \_fiolation; and (iii) ¢ivil penalty scale/procedures for assessment by
violation type, .fo-llowing all inspections. (See Appendix C - Regulations for
Residential Board and Care Homes and Personal Care Homes - Draft by July 1,
1994 and final by July 1, 1995) (Nursing Homes: The Department is expecting
new HCFA regulations governing nursing home enforcement in the summer of
1994, which are needed before nursing home enforcement proceedings are
redrafted. The parties will submit draft Emergency Rules by December 1, 1994
to be effective before June 1995 as an Emergency Rule, and to be fully effective
thereafter as prescribed by state law.

| () OHFLAC shall develop and use a General
Enforcement Guide which will provide guidance to inspectors/surveyors, and will
detail procedures for supplementary enforéement in all settings generally, including
but not limited to cldsing, admissions, assessments, use of consultants,
new management, repeat survey visits, specific technical assistance, civil penalties,

etc. This shall include detailed procedures for all enforcement mechanisms. This

will be agreed to by the parties and submitted to the Court by July 1, 1995.
| (¢) All enforcement policies and procedures
shall include procedureé for coordination with the roles of the long-term care

ombudsman and Adult Protective Services.
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2.08.02.  Technical Assistance and Training
(a)  Detailed written policies, procedures, and
staffing for technical assistance in complying with standards for each level of care,
and for educational and training programs, shall be established by July 1, 1995,
(b) Residential Board and Care Homes:
(i)  Beginning August, 1994, staff from
DHHR will annually sponsor at a minimum of two locations around the State an
educational and training program for residential board and care operators and other
interested persons.
(ii) The Department shall develop th:e

training curriculum and identify trainers.

(iii) The training subjects shall iﬁclude
at 2 minimum: the licensﬁre application process; facility inspections; deficiency
statements/plans of correction; facility administrative requirements and resident
care employee requirements; needs assessment, service plans, case
admission/referrals for: services/discharge/recordkeeping; resident rights; resident
activities; nutrition, abuse énd exploitation; facility requireménts_; and departmental
enforcement procedures.

(iv) Any provider who needs assistance

on any matter relating to standards or enforcement may contact the program
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administrator in OHFLAC and receive responses or on-site assistance, as

appropriate.

(v)  Providers and potential providers
shall be provided assistance from the person responsible to the coordinator who is
responsible for developing appropriate residential settings under Section 2.05.01
of this Plan.

(¢) Personal Care Homes:

(1)  Beginning August 1, 1995, staff
from DHHR will annually sponsor at at least two locations around the State an
educational and training program for personal care providers and other interested
persons. Attendance shall be mandatory for at at least one responsible person
from a facility for follow-up licensure.

(i) The Department shall develep the
training curriculum and identify trainers.

(iii) Training subjects shall include at
a minimum the followipg: the licensure application process; facility inspections;
deficiency statements/blans of correction; facility administrative requirements and
resident care employee requirements; needs assessment and service plans, care,
transportation, admission/referrals for services/discharge/recordkeeping; nursing

requirements; resident rights; medication administration; resident activities;
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nutritior, abuse and exploitation; facility and site requirements; and departmental
enforcemenf'prdéedurés.

(iv) Any provider who needs assistance
on any matter relating to standards or enforcement may contact the program
administrator in OHFLAC and receive responses or on-site assistance, as

appropriate.

(v) Providers and potential providers
shall be provided assistance from the person responsible to the coordinator who is
responsible for developing appropriate residential settings under Section 2.05.01

of t]ﬁs Plan.

(d) ' Training of Surveyors:‘ All surveyors of
long-term care settings shall have training with respect to the needs of persons with
developmental disabilities,' mental illnes-s, and‘aging.

2.08.03.  Nonconforming Facilities

(a) Facility correction and resident transfer
procedures for facih‘tie; not conforming to all state standards including (i) resident
and family disclosure‘, (ii) relocation timeiiﬁes and facilities, (iii) SSA reporting
shall be in effect by July 1, 1995, (See Appendix C - Regulations for Residential
Board and Care Homes and Personal Care Homes.) (Nursing Homes - to be

developed)
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(b)  Grandfather provisions shall not permit

outdated physicél plants to continue without meeting facility standards.
Regulations may provide for phase in periods for facilities to meet facility

standards. (See Appendix B)

2.08.04. Public Information

(a) Procedures for public listings of
nonconforming facilities shall be established by July 1, 1995. (See Appendix C -
Regulations for Residential Board and Care Homes and Personal Care Homes.)
{Nursing Homes - to be developed)

(b) The Secretary shall make available from
the time of receipt information and documents concerﬁing applications, inspec‘tions,
investigations and facilities in violation of standards, including the details thereof. |

2.08.05. Disclosure of Costs

Procedures for written disclosure of costs for

personal care homes shall be established and implemented. (Sée Appendix C.)
2.08.06.  Staffing |

Enforcement for these four long-term care

settings requires a significant increase in staff. The parties shall agree on the

numbers and types needed by April 1, 1995. If agreement is not reached, the
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issue shall ke submitied to the Court. Meetings thereon shall take place in October

and January.
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A-1
APPENDIX A
NEEDS ASSESSMENTS, ADMISSION POLICIES, CARE, ETC.
1. Residential Becard and Care Hcmes
Standards governing admissicon 5.3.5 If an individual has an
policies which include identified mentcal or
continucus needs assessments developmental disorder, he or
and referral to appropriate she shall not be admitted to a
resources as regquired by residential board and care hcome
Section 1397.20(a) (1) (1i). unless the residential beard
and care home can provide
evidence of continued
professgional follow~up To

address the individuals' mental
health needs or he or she is a
client of a licensed behavioral
- health agency which has
assigned a case manager, who
coordinates, monitors and
integrates all aspects of the
individuals' behavioral health
service needs. .

5.3.6.c. Services to be
offered and a full disclosure
of fees for services, including
the home's policy regarding
annual contract price and

refunds.
5.3.6.d, Information and
referral services to be

provided by the home with
respect to assisting the
resident's utilization of
soclal, recreation, and
vocational activities within
the community.

5.3.6.1. How the home will
agsist the resident in making
appointments for appropriate
medical, dental, nursing or
mental health services as
needed by the resident and how
the home will arrange for
transportation to and from
these services.

+
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8.2.4. The residential bocard
and care home shall provide
each resident a written, signed
and dated health assessment by
a licensed physician or other
licensed health care
professicnal authorized to
perform such assessments by
applicable State laws and rules
not more than forty-five (45)
days pricr to the resident's
admission, or no more than five
{3) working days following
admission, and at least
annually thereafter. The
admission and annual health
assessment shall include
screening for tuberculosis and
other communicable diseases if
indicated by exposure,
prevalence or risk according to
current medical practice in
congregate living situations as
indicated by the director of
the division ¢f health of the
department of health and human
resources.

8.2.6., When a resident is in
need of specialized
professional health care, the
residential board and care hcme
shall assist the resident as
needed in making arrangements
with the appropriate agency or
professional care-giver for the
care needed.

8.2.6.a. if a regident
exhibits symptoms of, or 1if,
after an individual is

admitted, the residential beard
and care home learns that the
individual has a of a mental or
developmental disorder, and the
resident is net receiving
services to meet his or her
current needs or is not a
client of a behavioral health
center or does not have a case
manager, the home shall advise
the individual or thei;




e

A-3

legal representative of their
behavicral health service
options within the c<community
and allow them the opportunity
to obtain necessary services
within <thirty (30) days. If
the resident or their legal
representative fails to meet
the resident's needs in <this
area in a timely manner then
the residential board and care
home shall refer the individual
to a licensed behavioral health
agency. Cross reference
Section 7.3.3.

9.1.9. Tne residential board
and care home shall permit a
resident to rafuse any
treatment. The home may inform
a resident, howevear, that
failure t¢ follow his or her
plan may result in a behavioral
or a medical cecndition which
requires services which are not
avallable 1in a residential
board and care home.

‘9.2.1. Every resident shall
have an individualized
functional needs asgsessment
which shall be completed within
thirty (30) days after
admission and shall include:

9.2.1i.a. a perlecdic health
assessment which includes a
list of treatments and

activities necessary to meet
physical health needs;

9.2.1.b. a psychological
asgsessment for any person with
behavioral health needs,
completed upon admissiocn and
every threa (3) years
thereafter unless the resident
has experienced significant
changes that would warrant re-
evaluation.
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§.2.1.c. A social neads
assessment, reviewed at least
once annually, which shall
include a resident history,
emergency ccntact names and
telephone numbers, a list of
activity and recreational
preferences, current financial
gtatus (if the home is managing
resident funds), and
information related to the
resident's directives; and

9.2.1.d. a nursing assessment,

reviewed at least once
annually, i1f the resident 1is
receiving limited and

intermittent nursing services,
or as reguired by standards
governing services provided by
an outside agency if an agency
is providing services.to the
individual within the home,
which shall include a review of

systems, vital signs,
allergies, nutritional status,
psychosocial status,

medications and reason for use,
and progress related to any
therapy provided during the
current review period.

§.2.2 Every resident shall
have a servicé plan consistent
with the functional needs
assessment which shall be
developed within forty-five
{(45) days of admission and
updated at the time of any
significant or permanent change
in condition, but at least once
every six (6) months and shall
include but not limited to the
following areas of needs:

§.2.2.a. activities cf daily
living services;

9.2.2.b. instrumental
activities of daily 1living
services;




Transportation assurances
governing recipients of
Medicaid services regiding in
residential board & care and
personal care homes.

A-5
§.2.2.¢. a plan for ensuring
that social and recreational
needs are met;

9.2.2.4. a plan ¢2 meet the
resident's identified therapy
services;

9.2.2.2, a plan to meet the
identified medical and nursing
services;

9.2.2.f,. medication
administration services; and

9.2.2.g. a plan to ensure that
transportation services are
met.

9.2.3. The home shall provide
treatment and care ;o in
accordance with the functional
needs assessment and service

plan.

5.3.6. The relationship of a
resident to the residential
board and care home shall be
covered by a contract entered
into at the time of or pricr to
the individual’'s admission.
The contract shall specify...

5.3.6.£. How the home will
assist the resident in making
appointments for appropriate
medical, dental, nursing or
mental health services as
needed by the resident and how
the home will arrange for
transportation to and from
these servicges.

7.4.4. The home will assist
the resident in making
appointments for appropriate
medical, dental, nursing or
mental health services as
needed by the resident and will
arrange for transportation to
and from these services:
Provided, an ambulance will be
used only in emergencies.




Personal Care Homes

£,1.4. A personal care home
shall not admit an individual
before a determination has been
made that the facility can meet
the needs of the resident. The
decision-making process shall
involve an interview between

the administrator, or a
designee responsible for
admissicn and retention

decisions, and the resident and
the resident’'s resgsponsible
person, if any.

6.1.6 The perscnal care home
shall obtain the following
information concerning .the
prospective resident in writing
from the resident's physician
or any licensed health care
practitioner or agency approved
by the director pricr to
admission;

§.1.6.a. Diagnosis;

6.1.6.b. Recurring health
problems;

6.1.6.c. Impairments;

g.1.6.d. Physician's orders
for care and treatments,
including diet, ajds to
physical functioning and
medications;

6.1.6,e. A gtatement that the
services provided by the
personal care home are
appropriate to meet the needs
of the preospective resident;
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6.1.6.¢. A statement that
specifies whether the
prospective resident does or
does not need to have a staff
member awake during resident
sleep time hours; and

£.1.6.9. Any other information
relevant fcr <the care and
supervision of the prospective
resident by the personal care
home.

6.5.3. If an individual has an
identified mental or
develcpmental disorder, he or
she shall not be admitted to a
persconal care home unless the
perscnal care nome c¢an provide

evidence of continued
professional feollow up . to
address the individual's

current mental health needs or
he or she is a client of a
licensed behavioral health
agency which has assigned a
case-manager, who coordinates,
monitors and integrates all
aspects o¢f the individual's
behavioral health services
needs.

6.4.1. If upecn raview a
resident is determined to have
not had the opportunity to
fulfill the provisions
established in €7.1.8. and
§7.2.7 of this rule or they
have needs that are not being
met without written informed
consent from the resident or
his/her legal representative,
the licensee shall bear the
cost of reassessment of the
resident's functional needs
within thirty (30} days and
have the results submitted to
the secretary. The centinued
stay will be contingent upon
meeting the following
conditions:
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6.4.1.a. the licensee has met
facility standards for the
provision of such care; and

6.4.1.b. the resident or
his/her 1legal representative
has provided written informed
consant for such services, and

6.4.1.c. the licensed health
care professional has provided
a written order Dbased on
medical necessity for the
provision of such services; and

6.4.1.d. the needs of the
resident are Dpeing met in
accordance with acceptable
standards of care.
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6.4.2. If a resident has
individual cne-on-one  needs
that are not met by the
allowable service provisicn in
the home as established by this
rule, and the individual has
medical coverage or financial
means that permits accessing of
additional services, the
administrator shall make a
referral to an appropriate
agency or shall seek to arrange
for the provision o¢f these
services,.

6.4.3. Individuals who gqualify
for and are receiving services
coordinated by a licensed
hospice may receive these
services in a personal care
home, a2Xcept that services
utilizing equipment which
requires auxiliary electrical
"power in the event of a power
failure, such as ventilators,
suction apparatus, andg
intravenous or tube feeding
pumps, shall not be used unless
the personal care home has a
backup power generator. In the
event that a resident |is
receiving limited or
intermittent nursing care or
hospice services, the personal
care home shall assure that the
resident has privacy in care
and the ability to evacuate in
an emergency. The provision of
services to the resident

receiving limited or
intermittent nursing care or
hospice care shall not

interfere with the provision of
services teo other residents.

6.4.4. If a resident exhibits
symptoms of a mental or
developmental disorder, and the
-resident is not receiving
services to meet his or her
current needs, 1s not a client
of a behavioral health center,
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or dees not have a case
manager, the home shall advise
the individual or his or her
legal representative of’
behavioral health service
cptions within the community.
The resident shall have thirty
{30) days to obtain necessary
services. If the resident or
his or her legal representative
fails to meet the resident's
needs in this area in a timely
manner then the persconal care
home shall refer the individual
to a licensed bahavioral health
agency.

7.1.1. The personal care home
shall evaluate the continued
appropriateness of residence of
an individual in the home.

7.1.8. The personal care home
shall allow a resident ¢to
refuse any treatment. The home
may inform a resident, however,
that failure to follow his or
her individualized service plian
‘'may result in a behavioral or
medical condition which
requires services which are not
avallable in a personal care
home. )

7.2.1, Every resident shall
have an individualized
functional needs assessment
which shall be completed within
thirty (30) days after
admission and shall include:

7.2.1,a. A periodic health
assessment which 1includes of
treatments and activities

necessary to meet physical
health needs;
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7.2.1.b. A psychological
assessment for any person with
behavioral health needs,
completed upon admissieon and
avery three {3) years

thereafter unless the resident
hasz axpaerienced significant
changes that would warrant re-
avaluation;

7.2.1.¢c. A social needs
asgsessment, reviewed at least
once annually, which shall
include a resident history,
emergency contact names and
telephone numbers, a list of
activity and recreational
preferences, current financial
status (1f the home is managing
resident funds), and
information related to 'the
resident's directives; and

7.2.1.d. A nursing assessment,
reviewed at least once
annually, unless the resident
is receiving limited and
intermittent nursing services
‘which would increase the
fregquency of the review to once
every six (6} months, or as
required by standards governing
services provided by an outside
agency ig an agency is
providing services to the
individual within the home,
which shall include a review of

systems, vital signs,
allergiesgs, nutritional status,
psychosocial status,

medications and reason for use,
and progress related to any
therapy provided during the
current review periecd.

7.2.2, Service Plan - every
resident shall have a service
plan consistent with the
functional neeads assessment
which shall be developed within
forty-£five (43) days of
admission and updated agf the
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time of any significant cor
permanent changes in conditioen,
but at least once every six (6)
months and shall inciude but
not be limited to the following
areas c¢f needs:

7.2.2.a. Activities of daily
living services;

7.2.2.b. Instrumental
activities o0f daily 1liwving
services;

7.2.2.c. Social and
recreational services;

7.2.2.d. Therapy services;

7.2.2.e. Medical and nursing
services;

7.2.2.%. Medication
administraticn services; and

7.2.2.3. Transportation
sarvices.

' 7.2.3. The home shall provide
treatment and care in
accordance with the functional
needs assessments and services
plan.

7.3.2. The personal care home
shall provide each resident a
written, signed and dated
health assessment by a licensed
physician or other licensed
health care professional
authorized to perform the
assessments by applicable State
laws and rules not more than
forty-fie (45) days prior to
the resident's admission, or no
more than five (5) working days
following admission, and at
least annually thereafter. The
admisgion and annual health
agsessment shall include
screening for tuberculesis and
other communicable diseases if
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indicated by exlposure,
prevalence or risk according to
current medical practice in
congregate living situations as
indicated by the director of
the divisien of health of the
department of health and human
rescurces.

7.3.3. All physician orders
shall be reviewed at least once
every three (3} months for
accuracy by the registered
professional nurse unless there
is a medical conditicon
reguiring 'a more frequent
review by the resident's
physician.

7.3.6. The personal care home
shall measure and record the
resident's height in his or her
record upon . admission and
annually thereafter.

7.3.7. The personal care home
shall weigh and record each
resident’'s weight in his or her
racord upon admission, except
that a resident reguiring
limited and intermittent
nursing care shall be weighed
at least monthly or as ordered
by the physician.

7.3.8. The personal care home

shall report undesirable
changes in weight of five (5)
pounds or more to the

resident’'s physician within
seventy-two ({72) hours of the
welghing.

7.4.7. Copies of the
prescriptions or written crders
for drugs shall be retained in
the resgident's record. Verbal
crders shall be reviewed and
signed by a practitioner
licensed by law to prescribe
medications within ten (10)
working days from the original




Standards governing proper
placement iIin an appropriate
level of care by giving meaning
to that portion of W.Va. Code §
16-5C-2(e) which states that
personal care homes may net

house person requiring
"exterisive, ongoing nursing
care."
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order date.

7.9.4. The record shall
contain the following
Infermation relevant to the
personal supervision and

assistance to be provided to
the resident by the hcme:

7.9.4,c. All contact with the
raesident's physician by the
personal care home staff;

8.6.1. A resident may meet
with and participate 1in <the

activities cf sogcial,
religious, and community
groups, at his or her
discretion.

3.13. Extensive Nursing Care -
The nursing care required when
there is a major deviation from
normal in a body system or
multiple body systems cf such
magnitude that the deviations
are life threatening and the
individual’'s conditicn is

unstable and unpredictable.

6§.3.1. A personal care home
shall not admit a resident in
need of extensive, ongoing
nursing care.

6.3.2. No rasident shall be
admitted or retained if:

6.3.2.a. The home does not
have the capability or services
to provide appropriate care;

6§.3.2.b. The resident requires
a level of service for which
the home is not licensed or
does net provide; or

6.3.2.¢c. The home does not
have the staff appropriate in
numbers and with appropriate
skill to provide these
services.
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6.3.3. If an individual has an
identified mental or
developmental disorder, he or
she shall not be admitted to a
personal care home unless the
personal care home can provide

evidence of continued
professional follow up to
address the individual's

current mental health needs or
he or she 1is a client ocf a
licensed behavioral health
agency which has assigned a
case-manager, who coordinates,
monitors and integrates all
aspects of the Individual's
behavicoral health service
needs.

6.4.4. If a resident exhibits
symptoms of a mental ' or
developmental discrder, and the
resident iz not receiving
services to meet his or her
current needs, is not a client
of a behavioral health center,
or does not have a case
manager, the home shall advise
the individual or his or her
legal representative of
behavioral health service
options within the community.
The resident shall have thirty
(30) days to obtain necessary
services. If the resident or
his or her legal representative
fails to meet the resident's
needs in this area in a timely
manner then the perscnal care
home shall refer the individual
to a licensed behavioral health
agency.

£.5.3. The home shall make
provisions for transfer of the
resident to another health care
facility when the resident's
physical or mental condition
has c¢hanged such that the
perscnal care home <c¢an no
longer meet the resident's
needs as reguired and defined




by this rule.

7.1.8. The perscnal care home
shall allow a resident to
refuse any treatment. The home
may inform a resident, however,
that £failure to follow his or.
her service or treatment plan
may result in behavioral or
medical conditicons which
regquires services which are not
available in a perscnal care
home.

8.4.4, Access to Treatment.
Necessary treatments such as
medical services, mental health
services, dental saervices,
physical therapy and other
rehabilitation services shall
be obtained., Transportation to
necessary services shall either
be provided by the facility,
arranged through the service
provided, or by an interested
third party.



APPENDIX B

FACILITIES AND STAFFING

l. Residential Board and Care Homes

Standards governing protection
of residents' civil rights by

providing accessibility for
handicapped residents as
regquired by Section

1397.20(a)Y({1)(iv) and its
incorporation of current
federal law respecting

accessibility for individuals
with a physical disability.

5.3.6.b. A statement of
nondiscrimination against
residents on the basis of race,
naticonal origin, religion, age,
sex cr disability.

11.1.3, Existing and newly
constructed buildings to be
cifered, maintained, and
operated as a residential board
and care home shall provide for
accessibility for individuals
with a physical disability.
This shall include at least the
entirety of the main flioor

-including <the 1living rooms,

kitchen and dining areas, and
at least a portion of bedroom
and  bathroom space. These
provisions shall apply to new
and existing facility as of
January 1, 1996.

11.2.4. Residential board and
care homes shall be locatzsd in
residential areas or partially
residential areasg if in
accordance with lcoccal zoning
laws.




Standards governing minimum
numbers and gqualification of
parsonnel as resquired by W.Va,
Code § 16-5C-5(b)(2).

‘6.1.1.
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6.1. The administrator shall
assure that all staff are:

Assigned cduties in
accordance with their level of
education, preparation for
their responsibilities, and
experience;

6.1.2. o¢f good character;
€.1.3. c¢lean and well-groomed;
6.1.4. at least eighteen (18)

years cf age (unliess certified
as a Nurse Aide);

6.1.5. able and willing to
accept supervision and
training;

6.1.6, licensed in accordance

with any applicable State law;
and

§.1,7, Not known to him or her
as indicated by reference

checks as an employee who has

abused or neglected dependent
persons.

6.1.8. Screened for
tuberculoslis and other
communicable diseases if
indicated by exposure,
prevalence or currently

accepted medical practlice in
congregate living situations as
indicated by the director of
the division of health of the
department of health and human
resources.,

6.1.9. Caring for residents
wlth needs that are within the
scope of theilr practice and
training.

6.2. Staffing Requirements.
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6.2.1., Each residential bocard
angd care home shall maintain a
minimum of 1 residential care
staff between the hours ¢f 6:00
a.m., and 11:00 p.m. who shall
pe designated as supervisor-in-
charge when the administratcer
is not present.

£.2.2. Awake staff shall be
present in the residential
becard and care home during
normal resident sleeping hours
unless the resident is
certified by a licensed health
care professional as not being

in need of sleep time
supervision,
6.2.3. A multi-story home

shall maintain at least one (1)
awake staff while residents are
sleeping or if the residents in
peopulation require limited or
intermittent nursing care. An
exception to this provision,
allowing £for the presence of
one (1) awake staff, shall be
made cnly 1f the multi-story
home residents are certified by
a licensed health care
professional as not being in
need of sleep time supervision
and the residential board and
care home has an immediate
emergency call system to awake
the staff.

6.2.5. The Director shall
establish for each facility the
minimum number ¢f resident care
staff for each shift.

£§.2.6. The secretary shall
establish for each regidential
board and care home the daily
minimum number of residential
care staff hours based on an
average numerical assessment of
the reslidents' personal
assistance needs as ldentified
by the resident assessment
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instrument provided by the
secretary.

6.2.7. Each resident shall be
rated utilizing the assessment
tool provided by the se¢restary
to determine perscnal
assistance needs. Staffing
shall be provided based upon
the Table 64-65.2 found at the
end of this rule.

6§.2.8. FEach residential board
~and care home shall maintain
and furnish to the Secretary
upon reguest information from
personnel receords setting forth
the number (in full-time
eguivalents) and types of
empleyees on duty in the home
at any given time. :

6§.2.9. The residential becard
~and care home shall provide for
qualified relief personnel to
substitute fecor staff during
vacatieon, illness or other
absences from the home,

6.3. Emplovee Orientation.
(Class III)

6§.3.1. The residential board
and care home shall implement a
written plan for orientation
and in-~service training. All
employees and househeld members
shall be made aware of:

6.3.1.a. The purpese of the
facility;

6.3.1.b. The services
provided;

£.3.1l.c. The daily routines;

6.3.1.4d. Reguired compliance
with the rule for residential
board and care home as it
relates to thelr duties and
responsibilities.

v
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6.3.2. Orientation and
training for employees with
resident care responsibilities
shall be provided within the
first 15 days of employment an
shall include:

6§.3.2.a. Perscnal grooming
cares;
6§.3.2.b. Persgnal hygiene
care;

6.3.2.c. Feeding assistance;

6.3.2.d. Providing assistance
in other activities of daily
living;

6.3.2.£. CPR (as applicable)
and First Aid;

6.3.2.9. abuse, neglect,
mistreatment and procedures to
address the occurrence cf such;

6.3.2.h. the rights and
responsibilities of residents;

6.3.2.1. Emergency plans for
the home, including fire safety
and evacuation plans;
Provided, this training is
provided to new employees and
new admissions within the first
twenty-~four {24) hours of
association with the home;

6.3.2.m. The care of aged,
infirm or disabled adults with
consideration for individual
capabllities and needs.

6.3.2.n. specific dutiles and
their responsibilities toward
residents;

6§.3.2.p. confidential
treatment of personal
information;
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6.3.2.r. Documentation
reguirements;

6.3.2.s5. Communication skills
and communication procedures;

6.3.2.¢. Transportation
procedures;

£.3.2.u. Signs and symptoms of
alteration in skin integrity.

6.3.2.v. Infection control.

6.3.4. The residential board
and care home shall provided
ongoing inservice training to
regidential statf. The
training shall be relevant to
the provision of services to
individuals residing in ‘the
residential board and care home
and shall be provided through
inservice training programs or
institutes, worksheps, classes,
or conferences, Training shall
be provided annually in the
following areas:

6.3.4.a. resident rights;

6.3.4.b. abuse, neglect,
mistreatment, and procedures to
address the oc¢currence of such
incidents;

6.3.4.c. emergency care of
reslidents (first ald and CPR);




Adequate minimum qualifications
for administrators by training
and experience as required by
W.Va. Code § 16~5C-6(b)(2).
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£.3.4.4. emergency plans for
the home, including fire safety
and evacuation plans; and

6.3.4.e, the responsibilities
of the direct care staff toward
assisting residents (i.e.,
individualized service plans).

6.6.1.e. The facility shall
maintain a record of staff
orientation and ongoing
training. .

5.2.1. A residential beoard and
care home shall have an
administrator who is at least
twenty-one (21) years of age
and be gqualified by training to
be respeonsible for the day-~to-
day operaticons of a residential
board and care home.

5.2.2. The administrator shall
have completed high school cr
shall have a general education
development (GED) certificate.
Except that individuals who are
administraters of currently
licensed residential board and
care homes may complete this
reguirement within twenty-fcur
{24) monthsg following the
effactive date of this amended
rule.

5.2.3. The administratoer of a
residential board and care home
shall have a personal history
which is free of: evidence of
abuse, fraud, or substantial
and repeated vioclations of
applicable laws and rules in
the operation of any health or
social care facility or service
organlization, or in the care of
dependent persons; and
convictions within the previous
five (5) vyears of a crime
relevant for the provision of
care to a dependent population.

r
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5.2.4. The administrator shal.l
on an annual basis participats
in at least ten (10) hours of
formal training related te the
administraticn and operation of
a residential board and care
home. Said training shall
include all training offered by
the Departiment. Records of
attendance shall be maintained
on file at +the residential
board and care home.

5.2.5. The administrator shall
be responsible and accountable
for the development and
execution of all policies and
procedures raqgquired by this
rule,

5.2.7. The licensee shall
notify the secretary in writing
within ten (10} days of .any
permanent change in the
administrator, consultant
registered professional nurse
or supervising nurse {(if
required) of a residential
board and care home. An
emergency administrator or
. supervising nurse who shall be
capable c¢£f protecting the
physical and mental well-being
of residents may be emploved
only upon prior verbal approval
from tha secretary which the
secretary shall confirm in
writing. A licensee shall not
operate a home more than sixty
(60) days without a gualified
administrator or supervising
nurse acting in these
capacities, unless the
secretary grants an extension,
based on a determinaticen that a
reascnable attempt has Dbeen
made to find a suitable
replacement.

6.2. Staffing Requlrements.
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§.2.1. Each residential board
and care home shall maintain a
minimum of one (1) residential
care staff between the hours of
§:60 a.m. and 11:00 p.m. who
shall be designated as the
supervisor-in-charge when the
administrator 1s not present.
A resident shall not be
designated as the supervisor-
in-charge.

6.2.2. Awake staff shall be
present in the resgidential
becard and care home during
neormal resident sleeping hours
unless all resldents are
certified by a licensed health
care professicnal as not being
in need of Sleep time
supearvision. '

6.2.4. An administrator. or
supervisor-in~charge shall be
on duty at all times. when
reqular staff and supervisory
staff are absent due te illness
and vacations, there shall be

‘coverage by substitute
personnel with comparable
gqualifications.

11.2.4. Residential becard and
care homes shall be located in
residential areas or partially
residential areas if in
accordance with local =zoning
laws.

11.5.1. Bedrooms shall provide
no less than eighty (80) sguare
feet of space for single
cccupancy rooms and no less
than sixty (60) square feet for
each resident of a multiple
occupancy room. This shall not
include c¢loset or bathroom
space.
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11.5.4. Each bedroom shall
have at least one (1) light
contreolled by a switch at the
deor to the rcom.

11.5.12. Each resident ¢f each
bedreoom shall be provided with
the following bedroom setting-
type (neot hospital) furniture:

11.5.12.a. A bedside table,
chest or its egquivalent
accessible to the bed, with
drawers foxr the storage of
perscnal items;

11.5.12.b. A Dbed lamp or
bedside light suitable for
reading and accessible to the
bed;

11.5.12.c. A comfortable chair
of sturdy construction sultable
for resident use;

11.5.12.d. An  adequate
persconalized dresser for
_storage of clothing, etc;

4

11.5.12.e. A cleoset which may
be shared by no more than one
other person.




2, Personal Care Homes

Standards doverning protection
of residents’ civil rights by

providing accessikility for
handicapped residents as
regquired by 45 CFR

1397.20(a) (LY ({iv) and its
incorpcration of federal law
respe~ting accessibility for
individuals with a physical
disability.
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11.1.1. The provisicens of
Saection 11 shall . apply to
physical facilities,
operations, maintenance and
equipment for all personal care
homes or additions.
Requirements of Secticn 11 that
require extensive renovation
shall be in place by January 1,
1897.

11.1.6. E=xcept as prowvided in
Section 11.1. of this rule, the
fcllowing documents are adopted

as starndards for on-site
inspections:

l1i1.1.6.a. The american
Disability Act (ADA) and the
American National Standards

Institutes {ANSI) codes =shall
be followed as applicable to
free-standing ©personal <care
homes; .

11.1.6.b. The State building
code promulgated in W.vVa.
Administrative Rules, Fire
Commission, Building =odz2 287 4.
FCOTNQTE: Available from the

'State Fire Commission or the

Secretary of State. Section 4
of the above referenced
Building Code rule inccrporates
by reference the BCCA National
Building code; BOCA National
Plumbing code; BOCA national
Mechanical Code; BOCA National
Existing Structures Ccde; BCCA
Naticnal Energy <Conservation
and CABO one and two family
dwelling code. You may
purchase thesa books,
collectively or separately,
from Building Officials and
Code Administrators
International, 4051 West
Flossmeocor Rd., Contra Club
Hills, Illinois 60477-5795, 1l-
614-890-1064 or view a set at
the Secretary of State's
Office.




B3-12

11.1.6.c. Where lecal codes or
regulations permit standards
lower than those reguired by
this rule, lecal building ccdes
and zoning restrictions shall
be observed; and

11.1.6.4. Evidence of
compliance signed by local
fire, building and zening

cfficials shall be available on
site for review.

i11.2.1. Sites for all new
homes and sites of additions to
existing homes shall be
inspected by the secretary
prior to the architect
beginning work on final
drawings and specifications.

11.2.2. The home shall be
located so - as - to be
conveniently accessible to
physicians, medical facilities,
emergency vehicles, visitors,
staff, 2nd necessary services.

11.2.2. Homes shall be located
in a residential setting as
convenient as possible for
necessary services and access.

11.2.5. The location to bhe
such that the facility's hard
surface access road can be
directly attached to a hard
surface highway which would
provide access to hospitals and
allow medical and fire
personnel access to the home.

11.2.8. Parking areas must be
constructed using clean, solid
earth bed, a compacted stone
based and a hard surface all
weather finish c¢ecat with a
slope which permits good
drainage. Parking spaces for
all staff, one parking space
for each five (5) beds
{minimum) and a minimum-.of two
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(2) handicapped parking space
located at the main entrance.
This parking area 1is to be
maintained so as to be free of
broken, gaped or uneven paving.

11.2.9. Hard surface concrete
walks, minimum 48 inches wide
with light broom top surface
texture are te be provided at
all exits, and connect into the
main walk or parking area.

11.3.1. Existing and newly
constructed buildings to be
cffered, maintained, and
cperated as a personal care
home shall provide for
accessibility in their entirety
to individuals with a physical
digability. The American
Disability Act (ADA) and the
American National Standards
Institute (ANSI) Ccdes shall be
followed as applicable to free-
standing persconal care homes.

C11.3.13, Ramps shall not be
less than forty-eight (48)
inches wide nor steeper than
cne (1) foot of rise in twelve
foot of run, and shall be
finished with a non~slip
surface,

11.3.14. Handrails shall be
the proper height and be
provided on all inside and
outside stairs, ramps, and
elevators. Low windows, open
porches, change sin floor lavel
and similar accident hazards
shall be protected so that the
danger cf accident is
minimized. Danger areas on the
property outside the building
shall be safeguarded.
Handrails will be installed
between 32-34 inches high and
support & concentrated load of
250 pounds.

s
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11.3.18. Corridors, stairways
and elevatcrs shall be width
and design that will easily
accommcdate the raemoval of
residents by stretcher, and
shall be censtructed and
maintained and in compliance
with all fire and safety
regulations and requirements.
Non-slip surfaces shall be
reguired for stalirways,.
Elevators shall comply with all
apprepriate State and Federal
laws.

1l1.4.1. Existing homes shall
contain single occupancy
badrooms with at least eighty
(80) square feet of floor area
and multiple occupancy bedrcoms
shall contain at least  sixty
(60) square feet of floor area
per resident, exclusive of
closet space. All bedrooms
shall have at least eighty (80)
square feet of space per
occupant exclusive of closet
space and bathroom by July 1,
1g987.

11.4.3, Within twenty-four
{(24) months following passage
of this rule, no bedroom shall
be occupled by more than four
(4) perscons in exlsting homes.
Homes newly constructed or
renovated shall have no more
than two {(2) persons per room.

1li.4.6. Each resident pbedroom
shall have a direct access to a
corridor without passing
through a bathroom or ancther
resident's bedroom.

11.4.7. Beds shall be placed
only in bedrooms and shall not
be placed in corridors, living
rooms8, kitchens, dining rooms,
a basement, attic¢, or any other
area not commonly used as a
bedroom or in any area -
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accessible anly by ladder of
folding stairs or through a
trap door.

11.4.11. Each bedroom shall
have at least one (1) light
controlled by a switch at the
door to the roomnm.

11.4.13. Each resident of sach
badreoem shall be provided with
at least the following bedroom-
type (not hospital) furniture:

11.4.13.a. A Dbedside table,
chest or its egquivalent located
by the head of the bed, and bed
lamp.

- 11.4.13.p. Clcset, locker, or
wardrobe space with a minimum
dimension of twenty (20) by
twenty-two (22) by seventy-two
(72) inches excluding shelf and
storage space, In addition, a
chest of drawers to meet

- resident’s needs for the

storage eof ¢clothing and
personal items shall be
provided for each resident.




Standard governing minimum
numbers and gqualifications of

personnel as required by W.Va.

Code § 15-3C~3(b)(2).
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5.2.1.1%1. Screened for
tuberculesis prior to
employment by the personal care
home. =

5.7.1.g. A health record.
containing the results of pre-
employment and annual physical
examinations, including
screening for tuberculosis and
other contagiocus diseases as
indicated by exposure,
prevalence or currently
accepted medical praciice in
congregate living situations as
indicated by the director of
health of the State department
of health and human resources.

5.4.2. Orientation "and
training for employees with
resident care responsibllities
shall be provided within the
first 15 days of employment and
shall include:

5.4.2.a. procedures to be

"followed in +the event of a

missing resident, accidents,
fire, natural disaster or cther
emergencles;

5.4.2.b. CPR and First aAid;
5.4.2.c. abuse, neglect,

mistreatment and procedures to
address the occurrence of such;

5.4.2.4. the rights and
responsibilities of residents;

5,4.2.e.
treatment of
information;

confidential
personal

5.4.2.f., specific duties and
their responsibilities toward
residents;
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5.7.1.49. All staff shall
submit deocumentation annually
that confirms the absence of
tuberculosis. This
documentation shall be wvalid
for one year from the date

written.

5.4.2.q9. perscnal assistance
procedures with return
demonstration of staff
proficiency;

5.4.2.h. documentation
regquirements;

5.4.2.1. communication skills
and cemmunication precedures;

5.4.2.3. transgportation
procedures; '

5.4.2.k. infection control.

5.9.3. The minimum residential
care staff requirements
established by Sections 5.9.7.
and 5.9.8. of this rule do not
include staffing regquirements
for licensed nurses tc meet the
needs ¢f residents who require
limited or intermittent nursing
services.

5.9.4. Each perscnal care home
shall maintain a minimum of 1
residential care staff between
the hours of 6:00 a.m. and
11:00 p.m. who shall be
designated as supervisor-in-
charge when the administrator
is not present. A resident
shall not be designated as the
supervisor-in-charge.

5.9.5. Awake staff shall be
present in the personal care
home during normal resident
- L sleeping hours unless the
regidents are certified by a
licensed health care
professional as not being in
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need cf sleep time supervisicn.

5.9.6. 4 multi-story home
shall maintain at least cne (1)
awake staff during resident
sleeping hours and shall
maintain cne (1) awake staff
per story 1f the persoconal care
heme has a bed capacity of
eleven (1l) or more beds or if
the residents in population
reguire 1imited or intermittent
nursing care. An exception to
this provision, allowing for
the presence cof one (1) awake
staff, shall be made only if
the multi-story home residents
are certified by a licensed
health care professional as not
being in need of sleep time
supervision and the perscnal
care home has an Iimmediate
emergency call system to awake
the staff,

5.8.7. Tha secretary shall
establish for each perscnal
‘care home the daily minimum
number of residential care
gtaff hours based on an average
numerical assessment of the
residents; personal assistance
needs as identified by the
resident assessment instrument
provided by the secratary.

5.9.8. Each resident shall be
rated utilizing the resident
agssessment instrument provided
by the secretary to determine
his or her personal assistance
needs. staffing shall be
provided based upon the table
found at the end of this rule,
except that multi-story
personal care homes shall have
one (1)} staff per story at all
times unless the facility meets
the provisions established in
Section 5.9.6. of this rule.




Standards governing adegquate
minimum gualifications for
administrators by training and

experience as reguired by W.Va.

Code § 16-5C-6(b)(2).

' 5.2.1.b.
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5.9.9. The number of resident
care employees who are
responsible and capable of
providing personal care
services and who work according
Lo a specific astablished
schedule shall be sufficient to
provide those services to all
residents as identified in
their individualized service
plans.

5.6.10. Each perscnal care
heme shall maintain and furnish
te the secretary upon reguest
infermation from persconnal
records setting forth the
number {in full~-time
equivalents) and types of
employees on duty in the home
at any given time.

5.%.,12. Other residential

support staff shall be retained

as necessary to meet the
laundry, food service,
housekeeping and maintenance
requirements of these rules.

5.2.1. The administrator cf a
persconal care home shall:

5.2.1.a. Be at least twenty-
one (21) years of age;

Obtain ten (1Q)
contlinuing aducation units
{hours) per year;

5.2.1.c. Xnow the requirements
of thia rule;

5.2.1.d. Be able to conform to
applicable statutes, rules and
regulations;

5.2.1.e. Be able to keep or
supervise the keeping of
financial and other records;
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5.2.1.%. Complete all annual
training courses offered by the
secretary;

5.2.1.g3. Effective the first
day ©f June, nineteen hundred
ninety five ({(June 1, 19%53),
have an associates degree, or
its equivalent in a related .
field: Provided, that this
requirement does not apply to
individualy who are personal
care home administrators or who
havae been personal care home
administrators pricr to the
first day of June, nineteen
hundred ninety-five (June 1,
1895; and

5,2.1.h. Have a history which
ig free of evidence of abuse,
fraud, or substantial and
repeated violations of
applicable laws and rules in
the operation of any health or
social care facility or service
organization, or in the care of
dependent pPersons; and of
convictions within the previocus
five (5) vyears of a crime
substantially related to
dependent populations.

5.2.2. The administrator shall
be responsible and accountable
for the develcpment and
execution of all peolicies and
proceduraes reguired by this
rule.




APPENDIX C

ENFORCEMENT

1. Residential Board and Care Homes

Specify time periods, after a
deficient facility £faills ¢to
correct violations for:
Informing residents and/or
families and guardians of
residents of standards which
the facility dees not meet, and
the time period during which
residents may relocate, 1f they
wish, before the deficient
facllity 1i1s reported to the
Social Security Administration
and providing residents with a
list of approved fazilities and
agencies which will help them
move. - :

Establish procedures for
enforcing standards which
reguire the reporting of
deficient facilities ¢ the
Social Security Administration
as required by Section
1397.20.20(c).

4.7.8. If, within one hundred
twenty (120) days of an
inspection or cemplaint
investigation, a facility has .
failed to <comply with the
requirements of this rule, the
Director shall inform all
residents of the facility of
these regulations, and (b) the
time period during which
rasidents may relocate if they
wish prior to the daeficient
facility being reported to the
Social Security Administration.

4.7.8.a,. The Secretary shall
provide all resildents with a
list of approved facilities and
agencles to assist themn to move
if they wish. The purpose is
to let the residents know that
the regulations are not being
followed, and to give them
asgistance to move.

4,7.9. Within two hundred ten
{210) days of an inspecticn or
complaint investigation after
which deficiencies are not
timely corrected, the Director
shall cauge the name and
address of the deficient
facility to be transmitted to
the appropriate Regional Office
of the Sccial Securlty
Administration ag a deficient
facility.




Establish procedures for
enforcing standards which make
available to +the pubklic the
list of facilities found in
viclation ¢f a standard as

regquired by Section
1397(dy(2)¥(ivy, in a timely
manner. .

4.9.1.a.
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4.2.2, The applicant shall
submit the application on forms
provided by the Secretary and
the application shall ke
accompaniad by a licensed fee
in the form of a chneck or noney
order pavable to the West
Virginia Qffice cf Health
Facility Licensure and
Certification. The provider of
the home shall provide to the
Secretary a balance sheet
showing all expenses and all
income on forms provided by the
Secretary, Including but not
limited to, reimbursement of
the operators, owners, lease
payment, number of residents,
number of SSI reciplents,
monthly rates charged  and
regident census form. '

4.9.1. The secretary shall
make available for publiic
inspection and shall, upon
regquest, provide copiles of the
fellowing at a reasonable cost:

Informaticn
concerning and actual
applications and exhibits;

4.9.1.b. Inspection reports;
4.9.1.c. Reports of
investigations conducted in

response to complaints:

4,9.1l.d. A current list of the
names and addresses of
residential board and care
homes found teo be in violation
of this rule, including the
detall of each violationsg; and

4.,9.1.e, Any other reports
filed with or issued by the
secretary pertaining to the
compliance o©f a residential
board and care home wWith
applicable laws and rules.

4




informing parties injured by a
facility's violation of
required standards of the

possibility ©f seeking civil

remedies as required by W.Va.
Code § 16-3C-8. ' ' C

Bonding reguirements for
facilities handling residents’
monies in excess of twenty-five
{$25) dollars per resident and
five hundred ($500) dollars for
all residents in any month as
required by W.Va. Code § 16-5C-
T(b). '
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4.7.7. 1t, after an
investigation, the secretary
determines that the complaint
has merit, he or she shall
advise any injured party of the
possibility ¢f a civil remedy
under W.Va. Code § 16-5C-8. In
addition, residents, residents’
families or representatives cor
ombudsmen may also pursue
independently in court remedies
for violations of these rules.

7.5.4, The residential board
and c¢are home shall, if it
handles regident monies in
excess of twenty-£five dollars
($25.00) per resident and in
excess of five hundred dollars
($500.00) for all patients in
any month, give a bond in' an
amount and with such surety as
the secretary shall approve
sufficient to cover all
resident accounts at all times.
the licensee shall file a bond
in the sum to be fixed by the
secretary based upon the
magnitude of the operations of
the applicant but which sum may
not be less than two-thousand
five-hundred dollars
{$2,500.00) as shown in Table
64-65.3 found at the end of
this rule. Whenever the amount
cf any bond which is filled
pursuant to this subsection is
insufficient to adequately




C-4

protect the money of patients
being handled, or whenever the
amount of such bond is
impaired, the licensee shall
file an additional bond in such
amount as necessary to
adeqguately protect the money cf
patients belng handled.

7.%.4.a. The system shall no
coemmingle resident funds with
the home's funds or with the
funds of any person other than
another resident.

7.5.4.b. The resident account
record shall show 1In detail
with supporting documentation
all monies received on behalf
of the resident and  the
disposition of all funds
received. Persena shopping forx
residents shall provide a list
-showing a description and price
of items purchased, along with
payment receipts for these
items.

" 7.5.4.c. The home shall render
a true and complete acccocunting
upon request to the depositor
and the secretary and at least
guarterly to the resident and
his or her legal
representative.

7.5.4.d. Upon termination of
the deposit, the home shall
account to the depositor for
all funds received, expended
and held ¢n hand.

13.1. The secrstary shall
administer penalties for
viclations of this rule and of
W.Va. Code €§ 16-3C-1 et segqg.
and 16-5H-1 et seq. as
specified in W.Va. Code 8§ 16~

5C-1 et seqg., l6-5H-1 et seq.,
and this rule.
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13.2. In addition to all other
actions and penalties specified
in law or this rule, the
saecretary shall have the
authority to ban new admissions
by order until further notice
by the secretary or reduce the
bed capacity of the home or
both, when on the basis of
inspection he or she makes the
following findings:

13.2.1. That the licensee has
not provided adequate care as
indicated by any of the
following conditions:

13.2.1.a. An F rating in one
{1y or more of Sections five .
(§64-65-5) through twelve (864-
65-12), as applicable, of this
rule;

13.2.1.b. An immediate and
serious threat:

13.2.1.¢c. Poor c¢are outcomes
resulting in an avoidable
decline in a regsident’'s

condition; or

13.2.1.4., A decline in a
resident's functiocnal abilities
resulting from neglect or
abuse; and

13,2.2. That an admission ban
cr reduction in bed capacity or
poth would place the home in a
position to render adeguate
care.

13.3. The secretary shall
notify a licensee of an
admissions ban or reduction in
bed capacity or both, stating
the terms of the order, the
reasons thereof and the date
set for compllance.




Other Enforcement Precedures
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13.4. 1In additicn to all other
actions and penalties specified
by law and this rule, the
sec¢retary has the autherity to
revoke a license which has been
cbtained through the use of
fraud or subterfuge.

12.1.1. Upen completion of a
report of inspection, the
Secretary shall determine what,
if any, civil penalties are to
be imposed pursuant to the
W.Va. Coede and this rule, and
issue citations. Supplemental
penalties shall be asgessed for.
a facility's failure to correct
coentinuing viclations,
Provided: that wherea
supplemental penalties have
been assessed for continued
failure to correct a deficiency
of a non-life threatening
nature, the Secretary shall,
prier to issuing & written
citation, notify the licensee
or non-licensed opecdtor by
registered or certified mail,

return receipt requested, that

civil penalties will be imposed
on a date to be specified by
the Secretary unless the
corrective actions specified by
the Director are implemented in
an acceptable manner.

13.5, All citations shall be
in writing and shall include at
least the following:

13.6. The penalty;
13.7. A description of the

nature of the violation fully
stating the manner in which the

licensee or nen-llicensed
cperator violated a specific
statutory provision or

prevision of the rule;
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13.8. The bkhasis upon which the
Secretary assessed the penalty
and selected the amount of
civil penalty.

13.9%. The name of any resident
jeopardized by the violation
shall not be specified in the
citation.

13.10. For each violation of a
Class 1 standard, a civil
penalty shall be assessed of
not less than o¢ne hundred
{$1C0) dollars or more than ten
thouysand ($10,000) deollars.
For each violation ¢f a Class
I1 standard, a civil penalty
shall be assessed of not less
than fifty ($50.00) dollars and
not meore than one thousand
($1000} dollars. Tor each
violation o¢f a (Class III
standard, a civil penalty shall
be assessed of not less than
twenty-five (%$25) dollars and
not more than two hundred fifty
{$250) dollars.

13.11. Each day a violation
continues after the date by
which correction as required by
an approved plan of correction,
or 1f an approved plan of
correction was not submitted,
the dated on which such plan
was due shall constitute a
separate viclation.

13.12. In both determining to
assess a civil penalty and in
fixing the amount ©f the c¢ivil
penalty to be imposed for
violations, the Director shall
consider:

13.13. The gravity of the
vioclation, which shall include:
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13.14. The degree of
substantial probability that
death or serious physical harm
will result and, if applicable,
did result from the viclation;

13.13. The severity of serious
physical harm most 1likely %o
result, and if applicable, that
did result frem the violation;

13.16. The extent to which the
previsions of the applicable
statutes or regqulations were
viclated.

13.17. If a licensee or a non-
licensed operator does not plan
to contest a citation which
imposes a penalty, he or she
shall submit to the Secretary,
within ten (10) business days
after the 1ssuance of the
citation, the total sum of the
penalty assessed.

13.18, If a licensee or a non-
licensed operator desires to
contest a citation which
imposes a penalty or the date
gpecified for correcticn of a
violation, he or she shall,
within four (4) business days
after service of the citation
or specification of time in
which a violation is tco be
corrected, serve upon the
Secratary, either personally or
by registered or certified
mail, the licensee's or non-
licensed operator's written
notice pursuant to Rules of
Procedures for Contested Case
Hearings and Declaratory
Rulings, West Virginia Board of
Health Procedural Rules, 64 CSR
1, 1871,

13,19. The assessments for
penalties and for costs of
legal action taken under W.Va,
Code § 16-5C shall have
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interest assessed to two (2%)
percent on the last day of each
month in which occurs <the
thirtieth ({30th) day after
receipt ©f notice of. such
assessment or after the month
in which occurs the thirtieth
day after receipt of the
Secretary's final . order
following a hearing, whichever
is later. All such assessments
against a facility that are
unpaid shall be added to the
facility's 1licensure fee and
may be filed as a lien against
the property of the licensee or
operatcr of Lhe facility.
Funds received W.,Va, Code § 16~
5C-12 within thirty (30) days
of receipt c¢f notice of such
assessment, or which has been
affirmed under the provisions
of that section and not
‘appealed within thirty (20)
days of recelipt of the
Director's final order, or
which has been affirmed on
judicial review, as provided in
W.Va. Code § 16-5C-13. All
money collected by assessments
of civil penalties or interasts
shall be pald intoe a special
resident benefit account and
shall be applied by the
Director only for the
protection of the health or
property of residents of
facilities cperated within the
State of Wast Virginia,
ingluding payment for the cost
of relocation of patients to
" other facilities, cperation of
a home pending correction of
deficiencles or <¢lesure, and
reimbursement of residents for
personal funds logt.




2. Persenal Care Homes

Standards governing procedures
for periodic inspection of
facilities as required by
Section 1397.20{(b)(Ll)(1i).

-resident
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4.6.1. The secretary shall
make inspections needed to
impiement W.Va. Code § 16-5C-1
et seg. and this rule. T

4.6.5. The secretary =shall
conduct periocdic unannounced
inspecticns to determine the
home's continued compliance
with eapplicable statutes and
regulations.

4.6.5.a. The inspection shall
be conducted by one or more
individuals who are competent
to investigate health needs,
life safety issues, and
behavioral health needs. The
team members shall inspect and
review all regulatory
reguirements, except where
proceeding under Section 4.5.4.
of this rule. The team shall
make a detailed inguiry of a
number of residents in the
personal care home through
interviews and
resident record reviews.

4.6.5.b. The team gshall make a
detalled Inquiry inte the
number of residentgs in the
facilility and the

appropriateneass of their
placement in the home through
resident interviews and

resident record reviews.

4,6.6. The secretary shall
prepare a written report of
inspections made pursuant to
thigs rule within fifteen {15)
days and shall mail a copy to
the licensee or administrator
as applicable, and the State
ombudsmen specifically listing
any violaticen of this rule.

4.6.7. The administrator of
the perscnal care home shall
post a copy of the secretary’'s




Standards governing the time
period within a deficient
facility must correct
violations of standards, and
after a deficient facility
fails +t¢ correct viclations,
for informing residents and/or
famillies and guardians of
residents of standards which

the facility does not meet, and

the time period during which
residents may, if they wish,
before the deficient facility
is reported to the Social
Security Administration and
provide residents with a list
of approved facilities and
. agencies which will help them
move as required by Section
1397.20(b)(2)y(1i1y.

Establish procedures for
enforcing standards which make
available +to the public the
list of facilities found in
vioclation of a standard, as
regquired by Section
1397.20{d)(2){iv), in a timely
manner.
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rgport in a place . where
raesidents have access to the
report. The report shall
remain posted until the next
inspection.

4.9.2. If, within one hundred
twenty (120) days of an
inspecticn or complaint

investigation, a facility fails
to comply with the requirements
¢f this rule, the Secretary
shall inform in writing all
residents o©f the facility of
the viclations which thea
facility has made, and of the
time pericd during which
residents may relocated if they
wish prior to the deficient
facility being reported to the
Social Security Administration.

4.9.1. The secretary shall
make available for opublic
inspection and shail, upon
request, provide copies of the
following at a reasonable cost:

4.9.1.,a. Information
concerning and actual
applications and exhibits;

4.9.1.b., Inspection reports;
4.9.1.c. Reports of
investigations conducted in

response to complaints;

4.9.1.d4. A current list of the
names and addresses of personal
care hoemes found to be in
violation of this rule,
including the details of each
viplations; and




Establish
enforcing
require the

procedures for
standards which
reporting of
deficient facilities to the
Sncial Security Administraticn

as reguired by Section

1397.20(c) .
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4.5.1.e, Any other reports
filed with or 4issued by the
secretary pertaining to the
compliance of a persocnal care
home with applicable laws and
riles,

4.9.3. If a personal care home
which is found to have violated
one (1) or more requirements of
this rule during a routine
inspecticn or a complaint or
other investigation £faills to
correct the wvicolations within
two hundred ten (210) days cof
the completion of the
inspection or investigation,
the secretary shall report the
personal care home's lack of
compliance with this rules to
the Social Security
Administration. The secretary
shall alse  provide all
regsidents with a 1list of
approved facilities and
agencies to assist them to
move, FOOTNOTE: Under  the

provisions of 42 U.5.C. 1616{e)

and 45 ZFR, Part 1397--Standard
Setting Reguirements for
Medical and Nonmedical
Facilities Where SSI Recipients
Reside, all states are reguired
to "establish, maintain, and
ensure the enforcement of
standards for any category
{emphasis added) of
institutions, foster homes, or
group living arrangements, in
which, as determined by the
State, a significant number of
reciplents of Supplemental
Social Security Income (S5SS5I)
benefits resides or is likely
to reside, 381 residents who
live in relevant facilities
which wviolate any o©f the
standards will be subject to a
reduction in thelir SS1I
caymentg.,. in an amount egqual
£0 any State supplementary
benefit or other payment made
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by the State for any medical or
remedial care provided them by
the facility. As part of its
responsibilities under the
federal regulations, States are
required to make certain
reports to the residents of
deficient facilities and to the
appreopriate regional cffice of
the United States Social
Security Administration.

FOOTNCTE: See also footnote
above. The purpose of the
notification is to inform
residents that they do not have
the protection of the vioclated
regquirement; the list is
intended to provide assistance
to the residents in moving if
the lack of compliance by the
personal care home endangers
them or causes a reduction in
thelr S5I benefits.

4,2.2. The applicant shall
submit the application to the
.secretary on forms provided by
the secretary accompanied by a
check or money order pavable to
the office of health facilities
licensure and certification in
an amount  established in
accordance with W.Va. Code §
16~-5C~-6. The provider of the
home shall provide to the
gecretary a balance sheet
showing all expenses and all
income on forms provided by the
secretary, including but not
limited, reimbursement of the
operators, owner, lease
payment, number of residents,
number of 8s1 reciplents,
number of ssD recipients,
monthly rates charged and
resident census form.




Standards governing informing
parties injured by a facility’s
violation of reguired standards
of the possibility of seeking

civil remedies as reguired by

W.Va. Code.§ 16-3C-8.

Standards governing bonding
reguirements for facilities
handling residents' monies in
excess of twenty-five dollars
per resident and five hundred
dollars for all. residents in
any month as required by W.Va.
Code & 16-5C-7(h).
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4.7.8. If a complaint 1is
substantiated, the secretary
shall advise any injured party
of the possibility of ciwvil
remedy "as reguired by W.Va.
Code § 16-5C-8. In addition,
residents, <their families or
representatives, or ombudsman
may also pursue Iindependently
in court remedies for
viclations of these rules.

7.7.2. The 1licensee shall
maintain liability or insurance
policy in an amount that will
cover all injuries to any
residents up to two hundred
thousand ($200,00) dollars per
resident.

7.7.3. If the licensee agfees
to manage a resident‘s funds
there shall be -a system

-utilizing generally acceptable

accounting principals to manage
the funds in the resident's
begt interest.

7.7.4. The personal care home
shall, if it handles resident
monies in excess of twenty-five
{$25) dollars per resident and
in excess of five Thundred
($500) dolliars for all patlents
in any month, give a bond in an
amount and wish such surety as
the Secretary shall approve,
sufficient to cover all
resident accounts at all times,
The licensee shall file a bond
in the sum to be fixed by the
Secretary based upon the
magnitude of the operations of
the applicant but which sum may
not be less than two thousand
five hundred ($2,500) dollars.
Whenever the amount of any bond
which filed pursuant to this
subsection is insufficient to
adequately protect the money of
patients which is being

)
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handled, or whenever the amount
of such bond is Impaired, the
operator shall file an
additional bond in such amount
as necessary te adeguately
protect the money of patients
being handled.

7.7.4.b. The resident account
record shall show In detail
with supporting deogumentaticn
all monies received on behalf
of the resident and the
disposition of all funds
received,  Persons shopping
fore resident shall provide a
list showing a description and
price of itams purchased, if
the purchase exceeds one-dollar
. ($1.00) along with payment. of
receipts for these items.

7.7.4.c. The home shall render
2 true and complete accounting
upon requesi to the depositor
and the secretary and at least
guarterly to the resident and
his or her legal
repraesentative. Information
shall be given to the resident
upon regquest.

7.7.4.e. Residents personal
funds exceeding two-hundred
dollars {$200) gshall be

deposited in an interest
bearing account at a local
bank.

8.5.2, If the perscnal care
home manages funds for
regsldents, it shall be by
written recquest, in the manner
directed by the depositor and
in accordance with Section 7.7
of this rule.




Standards governing written
disclosure of costs which may
required by

Code § 6-5C-7(a).
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£§.2,1. There . shall be a
written agreement with each
resident who is admitted and it
shall comply with this rule.
- Contained in the agreement
shall be a detailed explanation
of all ¢osts, annual contract
price, and refunds, how
perscnal finances will  hs
managed, how health care will
be provided and/or arranged
for, the process of lodging
complaints, <the agreement to
provide a copy of all reports
of inspections in response to
complaints, and the details of
all access to activitlies,

6§.2.2, Provided separately at
the time of agreement shall be:

6.2.2.a. The house rules
governing resident
responsibilities inciuding the
home's ©policies on smeoking

alcohol consumption,
-wisitation, recreational
activities (including

televigion), personal laundry
and use and storage of personal
belongings such as furnishings
and clothing), consistent with
this rule, shall be disclosed
in writing to the prospective
rasident in advance of the
agreement but not made a part
thereof.

§.2.2.b. A reslident's bill of
rights consistent with the
provisions of this rule shall
be attached and incorporated by
raeference;

6§.2.2.¢c. How residents, their
sponscors, and the public can
lodge complaints and raise
concerns within the home;
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6.2.2.d. How the home will
address and prepare for
emergency situations that

affect the well-being of the
residents which may include but
is nct limited to the
following: fire evacuation,
natural disasters, severely
inclament weather, industrial
accidents, majer incidents,
missing residents and immediate
or serious threats;

6§.2.2.e. How to gain ag¢cess to
rules and regulations for
persconal care homes, copies of
current government inspection
reports and written plans of
correction.

6.2.2.f. How the home will
assist the regsident in making
appointments £for appropriate
medical, dental, nursing or
mental health services as
needed by the resident; and

6.2.2.9. How the home will

arrange access for
transportation to and from
services.



Standazxrds governing
classification of standards and
assignment of a numerical value
for evaluating levels of

compliance as reguired by W,Va.

Code § 16-5C-5(c) and (d)-

4.11. Classificaticn of
Standards

S 4,11.1, Class I standards ars

those the violation o©f which
would present either an
imminent danger to the health,
safety or welfare of any
resident or substantial
probability that  death or
serious physical harm would
result.

4.11.2. Class II standards are
those the vielation of which
would have a direct or
immediate relationship to the
health, safety or welfare of
any resident but which would
not create imminent danger.

4.11.3. Class III standards

.are those the violation of

which would have an indirect or
potential impact on the health,
safety or welfare of any
resident.

4.12. Point System sScoring

4.12.1. A Class 1 standard
shall be scored as ten (10)
pointg 1f a personal care home
fully complies with the
standard. If the home fails to
comply fully with the Class I
standard and the secretary
determines that the lack of
compliance presents either an
imminent danger to any resident
or substantial probability that
death or sericus harm to any
resident would  result, the
score assigned to the Class I
standard shall be zero (0). 1If
the home fails to demonstrate
full or substantial compliance
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with the standard, but complies
partially, the standard shall
pe scered as five (5) points.
If the home fails to comply at
least partially with a Class I
standard, or if the wviclaticn
is a repeat of a viclation
cited during the previous

licensure inspection, the
standard shall e scored as
zare (0).

4.12.2. A Class II standard

shall be scored as nine (§)
points if the personal care
home fully complies with the
standard, If the home fails to
comply fully with the Class II
standard and the secretary
determines that sericus harm to
the health, safety, or welfare
of any resident would result,
the score assigned to the Class
-II standard shall be zero (0).
If the heme fails te comply
fully or substantially with the
standard, but complies
partially, the standard shall
"be scored as four (4) peoints.
If the home fails to comply at
least partially with the
standard or if the viclation is
a repeat of a violation cited
during the previocus licensure
inspection, the standard shall
be scored as zere {(0).

4.12.3. A Class III standard
shall ba scored as eight (8)
points If the personal care
home complies fully with the
standard. If the home fails to
comply fully with the standard,
but complies substantially the
standard shall Dbe scored as
five (5) points. If the home
fails to comply fully or
substantially with the
standard, but complies
partially, the standard shall
be scored as four (4) pecints,
If the home falls to comply at




.Standards governing a rating
system as required by W.Va,

Code § 16-3C-5(e).
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leagst partially, or if the
violation is a repeat of a
vieclation cited during the
previous licensure inspection,
the standard shall be scored as
zere (0).

4.,12.4, The Secretary shall
determine substantial, partial,
or lack of compliance with a
standard based on the severity
or scope, or both, ¢f the
nonceompliance rather than the
quantity of components out of
compliance under a specific
standard. -

4.12.5. If a standard 1s not
applicable for a particular
personal care home, a full
compliance value shall ' ke
assigned for that item for
scoring and rating purpocses.

4.13. Rating

4.13.1. The Secretary shall
assign a rating to each

'personal care home based cn the

result of the licensure
ingpection.

4.13.2. The rating shall be
assigned and included on the
license issued to the perscnal
care homs based on the results
of the licensure inspection.

4.13.3. Scores and ratings for
individual categories are shown
in Table &64-14.1 found at the
end of this rule.

4.13.4., Points scored in any
individual category are not to
be permitted to offset
deficiencies within another
category. Therefore, a total
of value peints is not
computed.
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4.13.5. For purposes of
assigning an overall rating:

4.13.5.a. A category rating of
"A" is assigned a sceore of four
(4);

4.13.5.b. A category rating of .
"B" is assigned a score of
three (3);

4.13.5.c. A category rating of
"C" is assigned a sceore to two
{2); and

4.13.5.d. A category rating of
"F" is assigned a score of zero
{0). The category rating
scores are then totaled and an
average category rating score
is computed.

4.13.5. The secretary assigns
an overall rating to a perscnal
care home as follows:

4,13.6.a. 1if a home is given a
‘rating of "F" on as many as one
category o¢r has an average
category rating scpore of less
than 2.0, an overall rating of
"F" shall be assigned:

4.13.6.b. for an average score
of 2.0 through 2.59, an overall
rating of "Cc shall be
assigned;

4.13.6.c. for an average Score
of 2.6 through 3.59, an overall
rating of "B" shall be
agsigned; and

4.13.6.d. for an average score
of 3.8 through 4.0 an overall
rating of YA shall be
assigned.

4.13.7. The secretary may
issue a provisicnal licensed to
a home with an overall rating
of "F" as described in Section




Standards governing procedures
for the assessment of civil

penalties as reguired by W.Va.

Code .§ 16-5C-10(d).
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4.5 of this rule and in wW.Va,.
Coda § 16-5C-15.

4,13.8. Any heme which has
been determined by the
secretary to be not in
compliance with any Class I
standard shall not be assigned
a rating and shall not be
issued a provisiocnal licensed
as specified in 4.5.2. of this
Rule.

4.13.8. A rating of no greater
than a "B" shall be assigned to
a home which has been denied a
provisional license base don
vicolation of a Class I standard
and ls subsequently reapply for
an initial license as specified
in 4.5.5 of this Rule.

14.1.3. Among enforcement
options, the Secretary may
assess civil penalties,

suspend, revoke, or deny
renewal of the license of a

.perscnal care home £for cause

after notice as reguired by
this rule and the provisions of
W.Vva. Code § 16-53C-~1 et seqg.
Cause may include but 1is not
limited to one or more cof the
following:

14.1.3.a. failure to provide
adegquate care for residents;

14.1.3.b. failure to submit a
Plan of Correction;

14.1.3.c. failure te submit a
plan of Correction which 1is
approved by the Secretary;

14.1.3.d. failure to correct
deficiencies within the time
frame specified in an approved
Plan of Correction;

14.1.3.e, failure to comply
with this rule; .
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14.1,.3.£f. A viclation of any
provisicn of this rule which
produces imminent danger to
residents;

14.1.3.4g. viclation of the
prohibitions cf this rule ;
against discharge c¢f resident

so or employees for reason of
complaints regarding the home;

14.1.3.h. the use of
subterfuge or other dishonest
action in applying feor an
original renewal license; or

14.1.3.1i. abuse of residents.

14.2.1. Upon completion cf a
report of inspection, . the
Secretary shall determine what,
1f any, c¢ivil penalties are %o
be imposed pursuant to W.Va.
Code and this rule, and issue
citations. Supplemental
penalties shall be assessed for
a faclility's failure to correct

.continuing violations,
provided: that where
supplemental ©penalties have
been assessed for continued
failure to correct a deficiency
of a non-life threatening
nature, the Secretary shall,
prior to 1Issuing a written
citation, notify the licensee
or non-licensed operator by
registered or certified mail,
return receipt requested, that
civil penalties will be imposed
on a date to be sgspecified by
the Secretary unless the
corrective actions specified by
the Secretary are implemented
in an acceptable manner.

14.2.2. All citations shall be
in writing and shall include at
least the following:

14.2.2.a. The penalty;
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14.2.2.b. A description of the
nature ¢f the violation fully
stating the manner in which the

licensee or non-licensed
cperator violated a specific
statutory preovision or

provision of the rule;

14.2.2.c. The basis upon which
the Secretary assessed the
penalty and selected the amcunt
of civil penalty.

14.2.3. The name of any
resident jeopardized by the
viclation shall not be

specified in the citation.

l4.2.4. For each violaticn of
a Class I standard, civil
penalty shall be assessed of
not less than one hundred
($100) deollars or more than ten
‘thousand {$10,000) dellars.
For each violation of a Class
II standard, a c¢ivil peralty
shall be assessed of not less
than £ifty ($50) dollars and
‘not more than one thousand
{$1000) deollars. For each
violation of a C(Classg III
standard, a civil penalty shall
be assessed of not less than
twenty~-fiva ($25) dollars and
not more than two hundred fifty
{$250) dollars.

14,2,5, Each day a vioglation
continues after the date by
which correction as required by
an approved plan of correction,
or i1f an approved plan of
correction was not submitted,
the date on which such plan was
due shall ceonstitute a separate
violation.

14.2.6. In both determining to
assess a civil penalty and in
fixing the amount of the civil
penalty to be imposed for
viclations, the Secretary shall




consider:

l4,2.6.a. the gravity of the
viglation, which shall include:

14.2.6.a.A. the degree of
substantial probability that
death or serious physical harm
Wwill result and, i1f applicable,
did result from the violation:

14.2.6.a.B. the severity of
serjious physical narm most
likely to result, and if
applicable, that did result
from the violation;

14.2.6.a.C. the extent to
which the provisicns of the
applicable statutes . or

regulations were violated.

14.2,7. If a licensee does not
plan to contest a citation
which imposes a penalty, he or
she shall submit to the
secretary, within ten (10)
bPusiness days after the
igsuance o©of the c¢itation, the
total sum of the ©penalty
assessed.

14.2.8. If a licensee desires
to contest a citation which
imposes a penalty or the date
specified feor correction of a
violation, he or she shall,
within four (4) business days
after service of the citation
or speclfication of time in
which a wviolation is to be
corrected, serve upon the
secretary, either personally or
by registered or certified
mail, the licensee's written
notice pursuant to W.Va.
Administrative Rules,
Department of Health and Human
Resources, Rules of Procedure
for Contested Case Hearings and
Declaratory Rulings, 64 CSR 1.

4
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14.2.5. The assessments for
penalties and for costs of
legal action take under W.Va.
Code s l6-5C shall have
interest assessed at two (2%)
percent on the last day of each
menth in  which occuzrs the
thirtieth {3Cth) day after
receipt of notice o©of such
assessment or after the month
in which occurs the thirtieth
day after receipt of the
Secretary’'s final order
fellowing a hearing, whichever
ig later. all such assesgments
against a facility <that are
unpaid shall be added to the
facility's licensure fee and
may be filed as a lien against
the property of the licensee or
operator of the facility.
Funds received W.Va. Code § 16-
5C~10{(1). '

14.2,.10. The Secretary shall,
in a civil judicilal proceeding,
recover any unpaid assessment
which has not been contested
under W.Va. Code § 16-3C-~12
within thirty (30) days of
receipt o©f notice of such
assessment, or which has been
affirmed under the provisions
of that gsection and not
appealed within thirty (30}
days of raceipt of the
Secretary's final order, or
which has been affirmed on
judicial review, as provided in
W.Va. Cocde § 16-5C-13, All

money collected by assessments
of civil penalties or interests
shall be paid into a special
resident benefit account and
shall be applied by the
Secretary oenly for the
protection of the health or
property of regidents of
facilities cperated within the
State of West Virginlia,
including payment for the costs
of relocation of patients to
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other facilities, operation of
a home pending correction of
deficiencies or closure, and
reimbursement of residents for
personal funds lost.




