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Surveillance & Diseasc Control
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Charleston, WV 25301
FROM: Legislative Rule-Making Review Commiittee

Proposed Rule: AIDS-Related Medical Testing and Confidentiafity, 64CSR64

The Legislative Rule-Making Review C ommittee recommends that the West Virginia Legislature:

I. Authorize the agency to promulgate the Legislative Rule
() as originally filed .
(b as modified by the agency L
2. Authorize the agency to promulgate part of the Legislative rule;

a statemenl of reasons for such recommendation is attached.

3. Authorize the agency 10 promulgate the Legislative rule with
certain amendments; amendments and a statement of rcasons
for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule as
modified with cerlam amendments; amendments and a
statement of reasons for such recommendation 1s attached.

5. Recommends that the rule be withdrawn; a staterent of
reasons for such recommendation is atltached.
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Agency: Division of Health,

Department of Health and Human
Resources

Subject: AIDS-Related Medical Testing and confidentiality,
64CSR64

PERTINENT DATES

Filed for public comment: September 17, 1998 enT
Public comment period ended: October 23, 1998 <A

Filed following public comment period: December 1, 19QBi
Filed LRMRC: December 1, 1998 P

Filed as emergency: "

Fiscal Impact: None ;

ABSTRACT

The proposed rule amends a current legislative rule. The
following is a synopsis of the substantive amendments.

section 2 relates to application of the proposed rule. It has
peen amended to provide that the proposed rule also applies to
medical or emergency responders and their employers and spouses,
sexual contacts and intravenous drug contacts who may be at risk of

having acquired the HIV infection as a result of the possible
exchange of body fluids.

defines terms. Definitions from the Code have been

added for the following terms: Body fluids; medical or emergency
responders; patient or test subject or subject of the test; post-
exposure care; significant exposure; and source patient.

relates to testing.

It sets forth the basis upon
which a patient may be asked

to voluntarily consent to an HIV test.
It has been amended to permit a request where the results of HIV-

testing of blood or body fluids may provide information important
in the care of medical or emergency responders. It also provides
that consent is not required for HIV testing of a source patient if
the health care provider documents in the medical record of any



exposed medical or €mergency responder that there has been a
significant exposure and that in his or her judgement the
information is medically necessary to determine the course of
treatment for the medical or emergency responder.

Section 8 which relates to post-exposure care and treatment is

new. It requires a health care facility to have access to a
trained health care provider to assess the HIV exposure risk of
medical or €mergency responders during all working hours. It

provides that the medical or e€mergency responder’s employer is
required to pay for the cost of the HIV test for the source patient
and the responder.

section 9 relates to confidentiality. It has been amended to
provide that HIV test results may be disclosed to medical or
émergency responders who have been subject to a significant
éxposure during the course of medical practice or in the
performance of professional duties.

Section 10 relates to contact notification. It has been
amended to require the Director to make a good faith effort to
inform a spouse, sexual contact or intravenous drug contact that
he or she may be at risk of having acquired the HIV infection as
the result of the possible exchange of bodily fluids. It also
provides that spouses, sexual contacts or intravenous drug
contacts may be tested ancnymously at the Division’s designated
test sites or at their own expense by a health care provider of
their choice.

AUTHORITY

Statutory authority: W.Va, Code, §§16-3C-8 ¢ l16-1-7, which
provide, in part, as follows:

$16-3C-8.

(a) The commissioner of the bureau shall
immediately implement and enforce the provisions
of this article, and shall adopt rules to the
extent necessary for further implementation of
the article. The rules proposed by the bureau
pursuant to this article may include procedures
for taking appropriate action with regard to
health care facilities or health care providers
which vioclate this article or the rules
promulgated hereunder. ..



§16-1-7.

The secretary of the department of health
and human resources shall have the power to
promulgate such rules and regulations, in
accordance with the provisions of chapter
twenty-nine-a of the code, as are necessary
and proper to effectuate the purposes of this
chapter and prevent the circumvention and
evasion thereof...

No, in fact many of the provisions of the rule are
repetitious of the Code.

Iv. IS THE PROPOSED LEGISLATIVE RULE NECESSARY TO FULLY
ACCOMPLISH THE COBJECTIVES OF THE STATUTE UNDER WHICH THE PROPOSED
RULE WAS PROMULGATED?

To the extent that the new provisions merely repeat Code
provisions, the proposed rule is not necessary

v. IS THE PROPOSED LEGISLATIVE RULE REASONABRLE, ESPECIALLY AS
IT AFFECTS THE CONVENIENCE OF THE GENERAL PUBLIC OR OF PERSONS
AFFECTED BY 117

Yes.



VI. CAN THE PROPOSED LEGISLATIVE RULE BE MADE LESS COMPLEX OR

VIII. OQTHER.

Counsel has technical modifications to suggest.



