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NOTICE OF AN EMERGENCY RULE
AGENCY: Health Department TITLE NUMBER:
| CITE AUTHORITY:__ S16-1-9%2
EMERGENCY AMENDMENT TC AN EXISTING RULE: YES____, NO_X_

[F YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

57

IF NO, SERIES NUMBER CF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY: _ Plumbing Requirements

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TC BECOME EFFECTIVE UPON
FILING. _

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Promulgation of this new rule, RPilumbing Reguirements, wilil
bring West Virginia into compliance with wvarious new federal
Environmental Protection Agency (EPA) regulatory reguirements (4C
CFR Parts 141,142 and 142, final rule published October 28, 19§87
in the Federal Register) established wunder the Juné 19, 1586
amendments to the Safe Drinking Water Act, 42 U.8.C. 300f, et _
seq. These federal statutory and regulatory previsions and the
new State rule: .

1) prohibit the use of certain lead pipe, solder and flux

in: a) the installaticn or repalir of any public water system; or

. b) any plumbing in a residential or nonresidential facility con-

nected to a public water system and providing water for human
consumption; and

Use Additional Sheets If Necessary.

David K. Hey
Director




CONTINUATION SHEET

FACTS AND CIRCUMSTANCES CONSTITUTING THE BEMERGENCY RELATING TO
THE FILING OF WV 64 CER 57, PLUMBING REQUIREMENTS

2} regulire public water systems to identify and provide
notice to persofis who may be affected by lead contamination in
their drinking water, where such contaminaticon results from eli-
ther-the lead content in the construction materials of the system
and/or the corrosivity of the water sufficient tc cause leaching
of lead from plumbing systems. ’

The Board of Health believes that these are important and
significant new reguirements and is pleased to nete that many of
the State's public water systems are already in compliance with
these new reguirements. T

However, failure to enfcrce the public ncotificaticn reguire-
ments as of June 19, 19288 may result in the withholding by the
EPA of up to five percent of the State's $375,000 public water
system supervision program grant.

For the . reasons given above, the Board helieves that the
£iling of Plumbing Requirements, 64 CSR 57 on an emergency basis
is justified both to comply with a time limitation established by
federal statute and te prevent substantial harm to the public
interest by potential delays in implementation cf these new re-
guirements. .




CATL: © June 22, 1988 '.

TC: LEGISLATIVE RULE-MAKRING REVIEW COMMITTEER l%

TRCOM Health Department

EMERGENCY RULE TITLE: Plumbing Requirements

1, Pate of £iling: June 22, 1988

2. -Statuteory authority for promulgating the emergency

rules §16-1-92
3. Date of filing of proposed legislative rule: June 22, 1988
4. Does the emergency rule adopt new language or does it

amend or repeal a2 current legislative rule?
Adopts new language :

5. Has the same or similar émergency rule previously been
filed and expired?

NC

6. State, with particularity, those facts and circumstances -
which maxe the emergency rule necessary for the immediate
preservation of public peace, health, safety or weifare,




7. If the emergency rule was prcmulgated in crder to comply
with a time limit established by the Code or Zederal
statute or regulatiocn, cite the Code provision, federzl
statute or regulation and time limit established therein.

SEE FILING NOTICE

g. State, with particularitv, those facts and circumstances
which make the emergency rule necessary Lo preavent sub-
stantizl harm %o the public interest.

SEE FILING NOTICE
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[EMERGENCY}

TITLE 64
LEGISLATIVE RULES FULES
DEPARTMENT OF HEALTH - :
Bé8 uy 25
SERIES 57 ST P2y
PLUMBING REQUIREMENTS i
ULLT‘;:-IA-‘:[.} :.F :J"’; -
§64-57-1. General SIATE
1.1. 8Scope - This 1legislative rule establishes standards

regarding lead contamination of public water supplies and plumb-
ing connected to public water supply systems.

1.2. Authority - This legislative rule is issued by the
State board of health under the authority of Chapter 15, Article
1, Section 9a of the West Virginia Code and is related to Chapter
16, Article 1, Secticns 9 and %a of the West Virginia Code.

1.3. Piling Date =~ June 22, 1988
1.4 Effective Date - June 22, 14988
1.5. Bupersgesslion and Repeal of Fermer Regulations -~ None.

1.6, Final Approval - This rule was approved by the State
Board of Health on April 29, 1988.

§64-57-2, Application and Enforcement

2.1. Application - This rule applies to all public waterx
supply systems in West Virginia and teo =211 plumbing, whether
public or private, which 1is connected t¢ & public water supply
system.

2.2. Enforcement - This rule shall be enforced by the dir-
ector.

§64-57-3., Definiticns

3.1, Director - The director of the State department of
health or his or her lawiul designee.

3.2._.Lead free - Not more than 0.2% lead when used with
respect to solders and fluxes and not mcre than 8% lead when used
with respect to pipes and fittings.

3.3. Public Water Supply - Any water system or supply which
regularly supplies or offers to supply, piped water to the public
for human consumption, i1f serving at least an average of twenty-
five individuals per day £for at 1least sixty days per year; or
which has at least fifteen service connections, and shall in-
clude: (a) any collecticn, treatment, storage, and distribution
facilities under <the control of the owner or operatoxr of such
system and used primarily in connection with such system, and (b)
any collection or pretreatment storage facilities nct under such
control which are used primarily in connection with such system.
A public water system shall not include a system which meets all
of the £following ceonditions: {1) which consists only of distri-




64 CSR 57

bution and storage facilities (and does nct have any collection
and treatment facilities); (2) which obtains all of its water
from, but is not owned or operated by a public water system which
otherwise meets the definition; (3) which does not sell water %o

any person; and (4) which is -not a <carrier conveying passengers
in interstate commerce.

$64-57-4, Use of Lead Pipes, Fittings, Solder and Flux Prohlibi-
ted

4.1. Oniy lead free solder, flux, pipe and fittings may be
utilized in the installation or repair of a public water supply
system or plumbing which 1is connected to a public water supply
system. This provision shall not reguire the replacement of
existing plumbing which is connected to a public water system as
of the effective date of the emergency f£filing of this rule, ex-
cept for such plumbing as is repaired after such date.

4,2. Leaded joints necessary for the repair of cast izon
pipes shall be exempt from the prohibition stated In Section 4.1
of this rule.

§64-57-5, Publlic Notice Reguirements

5.1. By June 19, 1988, each public water supply system
shall issue notice to consumers that may be affected by lead
contaminaticn of drinking water where such contamination results
from lead content in the construction materials of the public
water distribution system or from corrosivity cf the water supply
sufficient to cause leaching of lead.

5.2. Notice shall be provided by mail delivery (direct mall
or with the individual water bills), hand delivery or by three
newspaper notices, one for each of three consecutive months and
the first no later than June 19, 1888.

5.3, Contents of the notice shall provide a clear and read-
ily understandable explanation of the pectential sources of lead;
the potential adverse health effects; the reasonably available
methods of decreasing lead content in drinking water; methods to
determine if materials containing lead have been used in homes oz
the water distribution system and how teo minimize exposure to
water likely to contain high levels of lead; any steps the system
is taking to decrease 1lead content 1in drinking water; and the
necessity, if any, for seeking alternative drinking water sup-
plies. Each notice shall contain the telephone number of the
owner or operator of the public water supply system.

5.3.1. Information cocncerning potential adverse health ef-
fects shall include the following language:

"The United States Environmental Protection Agency
(EP2) and the West Virginia Department of Health set
drinking water standards and have determined that lead
is a health concern =at certain levels of exposure.

.Page 2




64 CSR &7

There is currently a standazd cf 0.050 parts per mil-
lion (ppm}. Based on new health information, this
standard may be lowered in the future.

Part of the purpose of this neotice is to inform yocu of
the potential adverse health effects of lead. This is
being done even though the lead content of your water
may not exceed the current standard.

The EPA and the Department of Health are concerned
about lead in drinking water. Too much l1ead in the
human body can cause sericus damage to the brain, kid-
neys, nervcus system and red bliood cells. The greatest
risk, even with short-ferm exposure, i1s to young chil-
dren and pregnant women.

Lead levels in your drinking water are 1likely to be
highest:

8 1if your home or water system has lead pipes; or

8 if your home has copper pipes with lead solder, and
- 1f the home is less than five years old, or

- if you have soft or acidic water, or

- i{f water sits in the pipes for several hours."

5.3.2. Each notice should advise consumers to use only the
cold water faucet for drinking, cooking with, or preparing baby
formula, and fto run the water until it gets as cold as it is
going to get before esach use. If there has recently been majcr
water use .in the household, such as showering or bathing, flush-
ing teoilets, cor deing laundry with cold water, this should take
5-30 seconds; if net, £flushing could take as much as seaveral
minutes. EBach notice should aliso advise consumers to check to
see if 1lead pipes, solder, or flux have bLeen used in plumbing
that provides tap water and tc ensure that new plumbing and plum-
bing repairs use lead free materials.

§64~837~6. Penalties - Any individual, partnership, asscciation,
syndicate, company, firm, trust, corporation, government corpora-
tion, institution, d&epartment, division, bureau, agency, federszl
agency, or any entity recognized by 1law who viclates any pro-
vision of this rule shall be subject to the penalties found at
West Virginia Code, Chapter 16, Article 9a:

"Any individual, partnership, association, syndicate,
company, firm, trust, corporation, government corpora-
tion, institution, department, division, bureau, agen-
cy, £federal agency, or any entity recognized by law who
shall viclate any provision of this section, or any of
the zregulations or orders Iissued pursuant therete,
shall be guilty of a misdemeanor, and, upon conviction
thereof, shall be fined not less than twenty-five doi-
lars nor mecre than two hundred dcllars, and each day's
viclation shall constitute & separate offense., In
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64 CSR 37

addition theretec, the state boaréd of health or the
state director cf health, or his authorized representa-
tive may seek indjunctive relief in the circuit court of
the c¢ounty in which all or part of the public water
system is situated for threatened or continuing viecla-
tions. For a willful violation of this section, or of
any cf the regulations or orders issued thereunder, an
individual, partnership, assccilation, syndicate, com-
pany, firm, trust, corporation, govermnment corporation,
institution, department, division, bureau, agency.,
federal agency, or entity recognized by law, upon find-
ing therecof by the circult court of the county in which
the violation cccurs, shall be subject tec a <¢ivil pen-
alty of not more than five thousand dellars, and each
day's wviolation shall be grounds for a separate pen-
alty."®

§64-57-7, Administrative Due Process - Those persons adversely
affected by the enforcemsnt of this rule desiring =a contested
case hearing to determine any rights, duties, interests or privi-
leges shall do so in a manner prescribed in the Rules of Proce-
dure for Contested Case Hearings and Declaratory Rulings, 64 CSR
1.

§64-57-8., Severabilify - The provisions of this rule are de-

clared to be_ severable. If any provision of this rule shall be
held invalid, the remzining provisicns shall remain in effect.
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August 4, 1988

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF . STATE

AGENCY: Department of Health

RULE: New Rule, Series 57, Plumbing Reguirements

DATE FILED AS AN EMERGENCY RULE:. June 22, 1988

DECISION NO. 7-88

Following review under WV Code 29aA~3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy ©f the comblete dec1slon w1th requ1red £indings is :
available ffom thisg office.

fW{/Q{/\,
REN HECHLER
Secretary of State

FILED IN THE OFRICE OF
THE SECREFARY OF STATE

HQGDAl l/¢uf7z ‘Il/if?

ADMINI TR;—\Ti T LAW D‘le&*l
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DECISION EMERGENCY RULE DECISION

(ERD 7-88)

AGENCY: Department of Health
RULE: ~New Rule, Series 57, Plumbing Reguirements
DATE FILED AS AN EMERGENCY RULE: June 22, 1988

par. 1 The Departmept ijHéalth has filed the above new rule as an

emergency.

par. 2 . West Virginia Code 29A-3-15A requires the Secretary of State to
review all emergency rules £filed after March 8, 1986. This
review reguires the Secretary of..State to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary cf State shall. issue a decision
as to whether or not such an emergency rule. should be
disapproved [29a-3-15a(a)l.

par. 4 (A} Procedural Compliance: WV Code 29A-3-15 permits an agency
te adopt, amend or . .repeal, without  Thearing, any
legislative rule by filing such rule, along with a
statement of the clrcumstances constituting the
emergency, with the Secretary of State and forthwith with
the TLegislative Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two regquired £filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
cof prodedural compliance.




par.

par.

par.

par.

par.

par.

par.

6

7

8

10

11

12

The Department o¢f Health has filed these emergency amendments
with supporting documents with the Secretarvy of State on June
22, 1988 and with the LEMRC on June 22, 1988.

It is the determinration of the Secretary of State that the
Department of Health has complied with the procedural reguire-
ments of WV Code §292-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §16-1-9%a reads in part:

The state board of health sholl prescribe by regulation the maximum
containment levels to which all public water systems shall conform in order
to prevent adverse effects on the heaflth of individuals, and, if it deems
agppropriate, treagtment techniques that reduce the contaminant or
contaminants to a level which will not adversely affect the health of the
consumer.

It shail further prescribe by regulgtion minimum reqguirements for:
Sampling and testing; system operation; public notification by a public
water system on being granted a varigrice or exemption or upon failure to
comply with specific requirements of this section and regulations
promulgated under this section; record keeping; laboratory certification; as
well as procedures and conditions for granting variances and exemptions to
public water systems from state public water systems regulations.

It is the determination of the Secretary of State that the
Department of Health has not exceeded its statutory authority
in promulgating this emergency rule.

(C) Emergency: WV Code 29A-3-15(g)} defines "emergency" as
follows: T :

{g] For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, hedlth, safety or welfare or is necessary to comply with «a
time [Iimitation established by this code or by a federal statuie or
regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly
pregsented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the preopesal and the
circumstances creating at least one of the above three
emergency categories.

The facts and ¢ircumstances as presented by the Department of
Health are as follows:

Promulgation of +this new zrule, Plumbing Reguirements, will
bring West Virginia intc compliance with various new federal
Environmental Protection Agency (EPA) regulatory reguirements
(40 CFR Parts 141, 142 and 143, final rule published October
28, 1987 in the Federal Register) established under the June




rar.

par.

13

14

19, 1986 amendments to the Safe Drinking Water Act, 42 U.S.C.
300£, et seqg. These federal statutory and regulatory
provisions and the new State rule:

1) prochibit the use of certain lead pipe, solder and £lux in:
a} the installation or repair of any public water system; or
b) any plumbing in a residential or nonresidential facility

connected +to a public water system and providing water for
human consumption;

2) reguire public water systems to identify and provide notice
to persons who may be affected by lead contamination in their
drinking water, where such contamination results from either
the lead content in the construction materials of the svstem
and/or the corrosivity of the water sufficient to cause
leaching of iead from plumbing systems.

The Board of Health believes +that these arxe important and
significant new requirements and is pleased to note that many
of the State's public water systems are already in compliance
with these new requirements.

However, failure to enforce the public notificaticn
reguirements as of June 19, 1988 may result in the withholding
by the EPA of up to five percent of the State's $375,000 public
water system supervision program grant.

For the reasons given above, the Board believes that the filing
of Plumbing Requirements, 64 CSR 57 on an emergency basis 1s
justified both to comply with a time limitation established by
federal statute and to prevent substantial harm to the public
interest by potential delays in implementation of these new
requirements. :

It is the determination of the Secretary of State that this
proposal meets the standards for emergency rule.

This decision shall be cited as Emergency Rule Decision 7-88 or
ERD 7-88 and may be cited as precedent. This decision 1is
available from the Secretary of State's office and has been
filed with the Department of Health, the Attorney General and
the Legislative Rule Making Review Committee. -

Ao Mokl

REN EZCHLER
SECRETARY OF STREFIN THE OFFICE OF
. THE SECREJARY OF S7ATE
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