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FISCAL NOTE FOR PROPOSED RULES

Rule Title: Licensure of Hospice Care Procrams

p:¢

Type of Rule: Legislative Interpretive Procedural
Agency W Departrent of Fealth Address 1800 Washington Street, E.
Charleston, W 25305
- - .
: ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease| Current Next Theresfter
Estimated Tota! Cost $ $ $ O $ 0 s ©
Personal Services
Currént EXpense
Repzirs and Alterations
Equipment
Other
2. Explanation of above esiimates.

The proposed rule is a revision of an existing rule, Changes will not .
alter existing workload,

3. Objectives of these rules:

The proposed amendment to the existing hospice licensure standards implements
new provisions cf the hospice licensure law enacted in March, 1987, relating
to consent to hospice services for an individual by family merbers where
+here has been no adjudication of incoampetence and no use of a durable

power of attorney. '




4. Explanation of Overall Economic Impact of Proposed Rule.

Y, A, Lconomic !mpact on State Government,

NONE

B. Economic Impact on Politica! Subdivisions; Specific Industries;
Specific groups of citizens. ‘

NONE

c. Economic Impact on Citizens/Public at Large.

NONE T

Date - July 1, 1987

Signature of Agency Head or Authorized Representative

-
- Y
[
LI f,,:
T u..—-‘___
‘;ﬁ,
. —
- ]
o
e
Y

ki
T‘I(E' Q\ Wi -

TFLE




TO:

FROM

LEGT

1.

: June 22, 1%88
LEGISLATIVE RULE-MAKING REVIEW CCMMITTEE
: Hezlth Department
SLATIVE RULE TITLE: Licensure of Hospice Care Programs

Authorizing statute (s} citatien  §16-31

a. Date filed in State Register with Notice of Hearing:
7-15-87

b. What other notice, including advertising, did you
give of the hearing?

Notice was sent to a1l hospices, hospitals, nursing

homes and county health departments; various state agencies

and professicnal associations

C.... Date of hearing {s): 8-14-87

d. Attach list of perscns who appeared at hearing, comment
received, amendments, reasons for amendments,

dttached . X 7 No comments received

5

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{(be exact)

June 22, 1988

f. Name and phone number ©I agency persoh to contact
for additiconal informazion:

Kay Howard, Director 348-3223

Regulatory Development Section

Health Department




If the statute under which you promulgated the submitited
rules reguires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upcn which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

b, Date of‘hearing: N/A

c. On what date did you file in the State Register the
findings and determinations regquired together with
the reascns therefor?

K/A
< Attach findings and determinations and reasons:
N/A




WEST VIRGINIA BOARD OF HEALTH

RULE ABSTRACT

Rule Title: Licensure of Hosplce Care Programs

CSR Title & Series: 64 CSR 54 Type: Legislative

Objective/Summary: The proposed amendment to the existing
hospice licensure standards implements new provisions of the
hospice licensure law enacted in March, 1987, relating to consent
to hospice services for an individual by family members where

there has been no adjudication of incompetence and no use of a
durable power of attorney.

For further information contact: Kay Howard, Regulatory
Development Section, telephone (304} 348-3223 or John Jarrell,
Health Facilities Licensure and Certification Section, telephone

{304) 348-0050, Department of Health, 1800 Washington Street, E.,
253065,
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[PROPOSED]
TITLE 64
LEGISLATIVE RULES
DEPARTHENT OF HEALTH

SBRIES 54
LICENSURE OF HOSPICE CARE PROGRAMS

§64-54~-1. General

1.1. Scope - This legislative rule establishes general
standards and procedures for the licensure of hosplice programs in
West Virginia. This rule is designed to assist in the establish-
ment of comprehensive hospice care programs for the treatment of
physical, emeoctional and mental symptoms of terminal illness, and
to that end, shall serve as basic programmatic regquirements for a
hospice. This rule is not intended to serve as a substitute for
Federal standards for certification of hospices to participate in
the Medicare program and compliance with this rule should not be
interpreted as qualification for such participation.

1.2, Authority - W. Va. Code 816-5I. Related - W. Va. Code
§16-51 and 8§16-5D.

1.3. Filling Date -

1.4, Effective Date -

1.5. Supersession and Repeal of FPFormer Rule - This rule
supersedes and repeals Licensure of Hosplece Care Programs, West
Virginia Board of Health Legislative Rules, 64 CSR 54, 1986.

1.6, inal ova - This rule was approved by the State
Board of Health on April 29, 1988.

§64-54-2,. Application and Enforcement

2.1. Application - This rule shall apply to any person,
partnership, association or c¢orporation and any local govern-
mental unit or any divislon, department, board or agency thereof
establishing, c¢onducting, managing or operating &a hospice., A
hospice program maintained and operated by a hospital, nursing
home or other licensed health care £facility shall comply with
the applicable portions of this rule. Compliance with the hos-
pice standards herein shall be evaluated independently from com-
pliance with other 1licensure standards and sharing of staff,
space, physical facilities and eguipment or other shall be per-
mitted only if the reguirements of each applicable rule are sat-
isfied in fuvll.

2.2. Enforcemant - The enforcement of this rule is vested
with the director of the West Virginia department of health or
his or her lawful designee.

§64-54-3. Definitions
3.1. Bereavement Services - Support services designed to

assist clients to experience, respond emotionally to, and adjust
to the death of another person.
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3.2 Certification of Incapacity - The medical determi-

nation, by two physicians licensed to practice medicine or sur-
gery in West Virginia, of the terminally ill patjent's inability

to independently execute the election of hospice services due to
physical or mental incapacity.

2:25 3.3. Chore Services - Assistance provided to a client
in performing necessary household chores and tasks which the
client is unable to do for himself or herself because of limiting
conditions of health. Chore services Include: housecleaning,
meal preparation, dishwashing, laundry, running errands such as
paying bills, picking up prescriptions and shopping, lawn care,
walk and step cleaning, snow removal and carrying in wood, coal
or other types of fuel.

3:3r 2.4. Director - The director of the West Virginia de-
partment of heailith.

3+45s 3.5. Durable Power of aAttorney for Health Care - A
document executed in writing in accordance with Chapter 39,
Article 4, W. Va. Code by a competent individual which designates
an _individual or individuals who shall be empowered +to make
health care or comprehensive decisions on his or her behalf which
contains the words "This power of attorney shall not be affected
by _subsequent disability or iIincapacity of the principai," or
"This power of attorney shall become effective upon the disabili-
ty or incapacity of the principal," or similar words showing the
intent of the principal that the authority conferred shall be
exercisable notwithstanding the principal's subseguent disability
or_incapacity.

3+4+ 3.6. Governing Body - The policy-making body of a gov-
ernment agency, the board of directors or trustees of a
corporation whether for proflt or not, or the proprietors of an
organization.

355 3,7. Home Health Alde -~ An individual who assists,
under supervision, in the provision of home health services and
who provides related health care to hospice clients. 8uch
services may include simple health care tasks, perscnal hyglene
services, and housekeeping tasks essential to the client's
health.

2767 3.8. Homemaker Services - Services which are designed
to preserve independent living through teaching and demonstrating
household management for self care and independent 1living, as
well as assistance during a crisis situation. Training shall
include such topics as: meney management; nutrition; persconal
care which does not reguire nursing supervision; social and
emotional support to alleviate 1loneliness or depression; light
housekeeping; and safety techniques.

3-7+ 3.9. Hospice - A coordinated program of home and in-
patient care provided directly or through an agreement under the
direction of an identifiable hospice administration which pro-
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vides palliative and supportive medical and other health services
to terminally ill clients and their families. Hospice utilizes a
medically directed interdisciplinary team. A hospice program of
care provides care to meet the physical, psychological, social,
spiritual and other special needs which are experienced during
the final stages of illness and during dying and bereavement.

3.10. Incapacitated Individuval - Any individual who lacks

sufficient physical or mental gcapacity t g Qgrecigg the nature
and implications of iealth e d to ke a choice
regarding the alternat ves resente and to  commu a that

choice in an unambigquous manner.

3-8+ 3.11. Interdisciplinazry Team - The hospice client and
the client's family, the attending physician and the following
hospice personnel: physician, nurse, soclal worker, clezgy, and
trained volunteer. Providers of supportive services such as
mental health, pharmaceutical, and any other appropriate allied
health services may also be included on the team as the needs of
the client dictate.

3.12. Next-of-kin Consent - Consent foxr health care de-
d b :

1} in the absence of a durable power of attornev for health care
or comprehensive decisions; 2) which is beyvend the legal scope of
duties of a court-appointed guardian or committee of the patient.

3+9+ 3.13. Palliative Care - Treatment directed at control-
ling pain, relieving other symptoms and focusing on the special
needs of the client and family as they experience the stress of
the dying process, rather than curative care.

3:36+ 3.14. Resplte Care Services - Temporary full-time or
part-time care provided to clients who are dying in oxder to
offer short term rellief to regular caretakers. Respite care is
designed to relieve families or residential caretakers tc meet
planned or emergency needs; to assist caretakers during a period
of crisis such as illness, hospitalization, or death of a family
member; to provide relief to the caretakers £for vacations or
other necessities or activities associated with family life; and
to restore or maintain the c¢lient's physical or mental well-
being, or the well-being of his or her family.

3+:3i+ 3.15. Terminally Ill1 - Means that the client has a
medical prognosis that his or her 1life expectancy is six months
or less.

§64-54,.4, State Administrative Pzrocedures

4.1. @General Licensure Provisions

4.1.1. No person, partnership, association, corporation, or
any local governmental unit or any division, department, board or
agency thereof may operate a hospice in the State of West Vir-
ginia without first obtaining a license under this rule.
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4.1.2. Any hosplce in operation prior to the effectlive date
of this rule which desires to continue operating as a hospice
shall apply for a license within thirty days after the effective
date of this rule.

4.1.3. Neither an original nor a renewal license shall be
issued under this rule for a project reviewable under Chapter 16,
Article 2D of the West Virginia Code unless the state health
planning and development agency has issued a finding, after a
final conformance review, that the completed project conforms to
the terms of the certificate of need decision issued £or the
project. Evidence of compliance shall be supplied with licensure
applications.

4,1.4. A license shall be valid only for the premises and
persons named and described in the application, shall not be
transferable or assignable and shall be surrendered to the dir-
ector upon written demand stating the cause for the demand.

4.1.5, If the ownership of a hospice with a valid unexpired
license changes, the new owner shall apply for a new license.
The application of the new owner £for a 1license shall have the
effect of a valid license for three months £from the date the
application is received by the director.

4,1.6, A license shall state: {a) the specific name of the
hospice to which it applies; (b} the date of issuance; and (c)
the expiratlion date. A hospice name change shall be shown in the
next license issued.

4,1.7. The license shall be posted in a conspicuous and
public place of the hospice.

4,1,8, Neither the name of the hospice nor any advertising
of the hospice's services shall suggest or claim any services
other than those given on the application and for which the hos-
pice is licensed.

4.2, Initial Licen=se

4,2,1, An applicant shall submit a completed application to
the director, on a form prescribed by the director, not less than
thirty days and not more than ninety days prior to the date pro-
poesed for commencement of operation. Information required may
include affirmative evidence of ability teo comply with this
rule. A nonrefundable fee of one hundred dollars ($1i00) shall be
submitted with the application for an initial license.

4.2.2. The hospice shall identify the following as part of
the application:

{a) name, address, principal occupation, and official posi-
tion of ail persons who have ownership interest in the hospice or
the name, address, principal occupation, and official position of
each member of the board of directors, if a corporation; and
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{b}) if a hospice is 1located on or in leased real estate,
the name of the lessor and any direct or indirect interest of the
applicant or licensee;

4.2.3. An initial license shall be issued only after the
director inspects the hospice and only if he or she finds that
the hospice complies with this rule and Chapter 16, Article 5I of
the West Virginia Code.

4.2.4. An initial 1license issued after the effective date
of this rule shall be valid for a period of one year £from the
date of issuance.

4.3. Renewal License

4.3.1. An applicant for a renewal license shall submit a
completed application to the director, on a form prescribed by
the director, not less than sixty days and not more than ninety
days prior to the scheduled expiration date of the current
license. A nonrefundable fee of one hundred dollars ($100) shall
be submitted with the license renewal application for a hospice
whose yearly caseload exceeds ten or more clients, and £ifty
dollars (550) for a hosplce whose yearly caselcocad is less than
ten clients.

4.3.2. The director shall 1issue a renewal license when he
or she finds the hospice in compliance with +this rule and the
licensee submits a completed application and the correct renewal
fee. . .

4.3.3. A renewal license shall be valid for a periocd of one
yvear from the date of issuance.

4.4, Provisional Llicense

4.4.1, If the director £inds that an applicant £for a
renewal license is not in compliance with the requirements of
this rule and Chapter 16, Article 51 of the West Virginia Code,
the director may, at his or her discretion, Issue a provisional
license,

4.4,2. A provisional 1license may be issued only when the
director finds that: (a) the care given by the hospice is ade-
guate to meet client needs; and (b} the hospice has demonstrated
improvement in and potential €for compliance within the term of
the license for which renewal is reguested,.

4.4.3. A provisional 1license shall not be issued for a
period greater than twelve months; shall not be renewed; and
shall not be issued %o a hospice with uncorrected violations of
this rule which would pose an imminent danger to the health and
safety of any client.

4.5. Inspections
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4.5.1, The director shall conduct at least one Inspection
of a licensed hospice annually to determine compliance with the
provisions of this rule, and Chapter 16, Article 5I of the West
Virginia Code, which shall consist of an unannounced vislt to the
hospice office and announced visits to a sample of clients.

Visits conducted in the homes of hosplice clients shall be
announced in advance and conducted only with the permission of
the hospice client. The state of health of the hospice client
shall be respected in determining which clients will be visited
in the home. The health department staff shall seek the advice
of hospice staff to identify suitable hospice clients for home
vigits. The hospice shall, at the time of admission, inform
clients of the possibility and purpose of such visits and shall
request that each client sign a written consent which authorizes
such home vigits. The director may, at his or her discretion or
at the client's request, request the presence of hospice staff at
such home visits. An individual client's refusal to permit home
visits by health department staff shall not in any way affect the
hospice's licensure status.

4,5,2. The director shall have the right to enter the prem-
ises of a hospice which he or she has reason to belleve is belng
operated or maintained as a hospice without a license.

4.5.,3, If the owner or person in charge of a licensed hosp-
ice or of an unlicensed hospice which the director has reason to
believe is being operated as a hospice refuses entry pursuant to
this rule, the director shall take action to secure a lawiul
warrant authorizing inspection.

4.5.4, If the director finds on the basis of the inspection
that any person, partnership, association or corporation and any
local governmental unit or any division, department, board or
agency thereof 1is operating as a hospice without a license, the
hospice shall apply within ten days for a 1license in accordance
with the provisions of this rule.

4.5.5. A hospice which £falls to apply for a license shall
be subject to the penalties established by Chapter 16, Article
5I, Section 6 of the West Virginia Code.

4.5.6. A report of any inspection made pursuant to this
rule shall be made in writing and shall be maintained on file by
the director.

4.5.7. Inspection reports shall specifically 1list each
deficiency in the hospice's compliance with applicable statutes
and rules. ’

4.5.8. The director shall send a copy of a report of an
inspection to the hospice.

4.6. Plans of Correction
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4.6.1. A hospice found on the basis of an inspection to
have deficlencies in compliance with this rule shall develop a
plan of correction and submit it +to the director within fifteen
working days of receipt of the inspection report.

4.6.2. A plan of correction shall specify a reasonable time
within which the hospice shall correct each deficliency cited in
the report, which time shall be the shortest possible time within
which the hospice reasonably can be expected to correct the de-
ficiency.

4.6.3. The time stated shall be subject to approval or
modification by the directeor. 1In determining whether to approve
the time submitted by the hospice the director shall consider the
following factors: (a) the sericusness of the deficiency; (b)
the availability of reqguired equipment or personnel; (c) the
estimated time required for delivery and installation of required
equipment; and {d) any other relevant circumstances.

4,6.4. A plan of correction submitted by a hospice shall be
approved, modified or rejected by the director. The director
shall notify the hospice within fifteen working days as to
whether a plan of correctien has been approved, modified or re-
jected. If the director rejects or modifies the plan, the
reasons for the action shall be stated, When the director
rejects a plan of correction, up to ten days may be allowed £for
submission of a revised plan.

4.6.5. Upon the failure by a hospice with deficiencies to
submit a plan of correction which is approved by the director or
to correct any deficliency within the time specified 1in an ap-
proved plan of ceorrection, the director may initiate legal action
available tc him or her in accordance with the West Virginia Cocde
and this rule.

4.7. Complaint Investigation

4,7.1. 2Any person may register a complaint with the di-
rector alleging violation of applicable laws or rules and regqu-
lations by the hospice. A complainant shall state the substance
of the complaint and shall identify the hospice involwved.

4.7.2. The director may conduct either an announced or an
unannounced inspection of the hospice to determine the validity
of the complaint. The directer shall conduct such other inves-
tigations as may be necessary to determine the validity of the
complaint. The director shall provide the hospice with notice of
the substance of the complaint only at the completion of the
investigation of the complaint. '

4.7.3. The director shall notify the complainant and the
hosplce in writing of the results of the investlgation no later
than fifteen working days after completing an investigation of a
complaint. If the complaint 1is substantiated by the investi-
gation as a violation of this rule or of the Hospice Licensure
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Act (Chapter 16, Article 5I of the West Vvirginla Code), the dir-
ector may require a plan ¢of correction or may take other action
authorized by state law or this rule,

4.7.4., Upon written reguest, the director will send the
complainant a description of any action the hospice will be re-
gquired to take and of any disciplinazry action te be taken.

4.7.5. The name of a complainant or of any person named in
a complaint shall be safeguarded by the director and shall not be
disclosed without the individual's prior written authorization.
Before any complaint is disclosed to a hospice or to the public
pursuant to this rule, any information in the complaint which
could reasonably identify the complainant or a client shall be
deleted. If a complaint becomes the subject of a judicial pro-
ceeding, nothing in this rule shall be construed to restrict
disclosure of information which would otherwise be disclosed in a
judicial proceeding.

4.8. Avallabllity of Reports and Records

4,8.1. The director shall make awvaillable £for public in-
spection and upon written reguest may provide copies of the fol-
lowing documents: (a) inspection reports; (b} reports of inves-
tigations conducted in response to complaints; and (c) any other
reports flled with or issued by the director pertaining to the
compliance of a hospice with applicable laws, rules and regu-
lations, A fee may be charged to cover the cost o¢f research and

copying.

4.8.2, The dlrector shall treat a report of inspection of a
hospice as public information £rom the time a written plan of
correction 1ls submitted.

4.8.3. If the hospice does not =submit a written plan of
correction within the time specified by the director pursuant to
this rule, reports pertaining to the hospice shall be made public
at the expiration of the specified time.

4.8.4. Other records and reports shall be treated as public
information from the time they are issued by the director.

4.8.5. Nothing contained in this section shall be construed
to regquire or permit the public disclosure of confidential medi-
cal, social, personal or financikl records of any clients.

4.8.6. Before releasing a report or record deemed pubklic
information the director shall delete any confidential infor-
mation which could reasonably permit identification of clients or
of complainants or any other information required to be held
confidential under this rule.
$64-54-5, Organization and Management

5.1. Governing Body
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5.1.1. A hospice shall have a governing body that shalil
determine, lmplement and monitor policies governing the hospice's
total operation, except that: if the hospice is operated by a
hospital, nursing home or other type of organization, there shaill
be an identifiable separate administration which shall serve the
function cf the governing body for the hospice program, although
a2 separate ownership or board of directors shall not be reguired.
The governing body shall also ensure that all services provided
are consistent with accepted standards of practice.

5.1.2. The governing body shall designate an individual who
is responsible for the management of the hospice program.

5.2, i " -}

5.2.1. The hosplice shall demonstrate respect for a cllent's
ights b ensuring that the client or his or her representative

acknowledges in writing the receipt of informatjion that specifies
the type of care and services that may be provided by the hospice
during the couzrse of the iliness.

5.2.2. Consent to elect hospice care may be given in writ-
ing for the physicailly or mentally incapacitated individual by:

(2] A court-appointed gquardian or committee of the indi-

vidual; or

{b) An individual designated in a written durable power of
attorney for health care or comprehepnsive decisions; ox

{c) An individual awvthorized to give sueh next-of-kin con-
sent under the provisions of Section 5.2.4 of this rule,

5.2.3. For purposes of hospice services, including medicare
reimbursements, where there has been no adjudication of incomge~

tence of a_ termin 111 1idividual ang ther

durable power of attorney for hgg;;Q__gg;u_g;_gggg;gggggi___gg_
cisions for such individual but where such individual is unable
Eo _execute _an election for hospice services due to physical or
mental incapacity, such incapagity may be certjified by two physi~

cians_licensed to practice medicine and surgery in this State.
At least one of the two certifying physicians shall have examined
the individual in guestion withinp sevepn days prior to the date of
admission. Such certification shall be documented in the

client's health care record.

5.2.4. The following persons are deemed the client's repre-
sentative under the circumstances of Section 5 nd are tho~-
rized to ve Xt-of-k onsent to hospice serwvices in t
order of class priority set forth below:

The cllent's spouse;
An adult child of the client:

A parent of the client;
An adult sibliing of the client;

EEEE
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(e} The nearest living relative of the client:

5.2.5., HNext-of-kin consent will not be c lzed if:

(a) There igs reason to believe that hospice services are

contrary to the client's religiousgs beliefs; or

(b) There is actual notice of opposition by a member of the
same or prior class.

5.2.6. The hospice shall make a good faith effort to con-
tact relatives in the order of class priority and shall attempt

to contact a2ll members of a class before the next clags is con-
tacted.The hospice shall ocument its efforts to establish a

next-of-kin consent on the client's behailf. In the case of a
class with more than one relative, the hospice shall encourage
the members of the clasg to select the member who will be the
client's representative.

5:3s 5.3. Admission Criteria

Br2+3- 5.3.1. At the time an individual is accepted for
care or no later than f£ive calendar days after care is initlated,
Ehe hospice shall obtain documentation from the attending physi-
cian or the physician member of the hospice interdisciplinary
team that the client is terminally ill,.

Br2-2+ 5.3.2. New documentation as defined 1in Section
5.3.1. shall be obtained at the end of the first ninety days of
care and again at the end of the second ninety days of care, if
the cllent remains under the care of the hospice.

E+2+3+ 5.3.3. A client remaining under the care of the
hospice for a period of time 1In excess of six months shall be
reevaluated every thirty days with respect to the prognosis for
life expectancy and should be considered for transfer to other
types of health care providers.

E-2:4+ 5.3.4. A hospice shall not deny acceptance to any
client for services of the hospice on grounds of race, color,
national origin, age, sex, religion or ethnicity.

53+ 5.4. Contractual Services - A hospice may contract
with other health care providers to provide services to the hos-
pice patienkts clients. If services are provided under contract
arrangement, the following standards shall be met:

Ex3+%r 5,4.1, The hospice shall have a legally binding
agreement for the provision of those services. Contracts shalil
be written and shall clearly delineate the authority and respon-
sibility of each of the contracting parties and the manner in
which the contracted services are coordinated, supervised and
evaluated by the hospice.

8:23+2+ 5.4.2. The provider of the hospice service under
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arrangement shall:

{a) have established policies consistent with those of the
hospice;

(b) agree to abide by the patient care protocols estab-
lished by the hospice for its clients;

(c) agree to furnish a record of all services and events to
the client; and

{(d) be licensed or credentialed in accordance with appli-
cable state laws and regulations.

8+373v 5.4.3. The hospice shall malntain documentation of
the licenses or credentials of health care providers providing
services under contract arrangement.

E+3;4- 5.4.4. The hospice shall furnish to the provider a
copy of the client's plan of care that specifies the care to be
provided.

E5+3+8+ 5.4.5. The client's Iinterdisciplinary team shall
review the medical record to ensure conformance with the estab-
lished plan of care.

B+4: 5.5. Continuation of Care - A hospice shall not dis-
continue or diminish care pzrovided to a client because of the
client's inability to pay for the care.

§:5; 5.6. B8cope of Services - A hospice shall include in
the clinical records a form signed by the client or his or her
representative which specifies the scope of care and services to
be provided by the hospice.

E-6- 5.7, Policies and Procedures - Every hospice shall
develop and implement written policies consistent with this rule
pertaining to the services provided. Such policies and proce-
dures shall accurately reflect a description of the hospice's
goals, methods by which these goals are sought, and mechanisms by
which the basic hospice care services are delivered. All poli-
cies and procedures shall be zreviewed annually, such review to be
documented by the dated signature of the hospice administrator,
and shall be revised as needed.

$64-54-6., Hosplice System of Care

6.1, Minimum Servicexz - A hospice shall at a minimum
provide the following services:

6.1.1. Physician directed medical care which shall meet the
medical needs of the clients for palllation and for management of
terminal illness.

£.1.2. Nursing care and services which shall be provided by
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or under the supervision of a registered nurse.
6.1.3. Medical social serxvices.
6.1.4., sSpiritual care.
6.1.5. Bereavement services.

6.2. Additional Services - A hosplce may offer additional
services as needed for the support and care of hosplice clients
such as:

6.2.1. Respite services.

€.2.2. Physical therapy services, occupational therapy
services and speech language patholeogy sezrvices.

§.2.32. MNutritional, pharmaceutical, psychiatric, psycho-
logical, radiological, pediatric, oncologic and other specialists
available for consultation or direct services.

6.2.4, Home health aide and homemaker services to meet the
needs of the clients. Home health aide services shall be provided
under the general supervision of a registered nurse.

6.2.5. Medical supplies and appliances, including drugs and
biologicals, as needed for the palliation and management of the
terminal illness. A hospice shall have a policy to recommend the
destruction of controlled drugs maintained in the client's home
if they are no longer needed by the client, in compliance wlth
state and federal requirements.

6.3, Availability and Delivery of Services

6.3.1. Hospice services shall be available seven days a
week, twenty-four hours a day.

6.3.2. A hospice shall provide the services described in
Section 6.1 to the extent necessary to meet the needs of clients
for care that is reasonable znd necessary for the palliation and
management of terminal illness,

£.3.3. Services shall be made available in the client's
home.

6.3.4. When home care is not feasible for pain control,
symptom management and respite purposes, inpatient care shall be
arranged as part of the hospice program. Inpatient care shall be
provided in a licensed facility which is most appropriate to the
needs of the client, such as a hospital or nursing home.

6.3.5. Hospice care shall be offered in the least costly

setting that can assure the guallty of care and the kinds and
amounts of services necessary to meet the client's needs.
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6.3.6, Services shall be provided in a manner consistent
with accepted standards of practice.

$64-54-7. Plan of Care

7.1. A written plan of care shall be established by the
interdiscipiinary team and maintained for each client admitted to
a hospice program, within seven days of admission and the care
provided to a client must be in accordance with the plan.

7.2. The plan shall be reviewed and updated at least
monthly, and more often if necessary, by the inter-disciplinary
team. These reviews shall be documented in the client's clinical
record.

7.3. The plan shall include assessment of the client's
needs and identification of the services needed, including the
management of discomfort and symptom relief.

7.4, The hospice shall designate a registered professional
nurse to coordinate the overall plan of care for each client.

§64-54-8, Quality Assurance - A hospice shall conduct annually,
a comprehensive self-assessment of the quality and appropriate-
ness of care provided, 1including inpatient care. The findings
which shall be documented, shall be used by the hospice to
correct identified problems and to revise hospice policies 1f
necessary. The review shall include but not be limited to:

(a) review and evaluation of the hosplce program goals and
objectives;

{b} evaluation of the appropriateness of the scope of ser-
vices offered;

{¢) review of administrative and client care policies and
procedures;

(d) review of professional and volunteer staffing gualifi-
cations, responsibilities and needs;

(e) review of financial policlies and practices;

{£) review of infection control procedures;

(g) review of a random sample of client and family (if any)
records and written evaluation on quality of services provided;
and

{h) 1linkages to other services and levels of care within
the health care system. Review o¢f clinical matters shall be
conducted by an interdisciplinary team composed of members rele-
vant for services provided and ccordinated by the hospice.
§64-54-9. Clinical Records
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9.1, 1In accordance with accepted principles of practice,
the hospice shall establish and maintain a clinlcal record for
every client receiving care and serxvices. The record shall
provide £for identification, security, conldentiality, control,
retrieval and preservation of client care data and information.

9.2. Each clinical record shall be a comprehensive compila-
tion of information. Entries shall be made for all services pro-
vided. Entries shall be made and signed by the staff providing
the services. The record shall include all services whether
furnished directly or under arrangements made by the hospice. 1In
addition, each client's record shall contain:

{a} the initial and subseguent assessments, including docu-
mentation that the client is terminally ill;

{b} the plan of care;

(c} identification data;

(d} consent and authorization forms; and
(e) pertinent medical history.

9.3, The hospice shall safeguard the clinical recozd
against loss, destruction and unauthorized use.

9.4, All recoxds shall be maintained for a period of Eive
years after the client's death or discharge. In the case of a
minor, the records shall be maintained for a period of five years
after the client's death or, if a minor attains majority, E£or a
five year period thereafter.

9.5. The hospice shall establish written policies and pro-
cedures specifying who may use the records, under what conditions
they may be removed £from the center and wunder what conditions
information from them may be released.
$64-54-10. staffing Requirements

10.1. Medical Director - A hospice shall have a licensed
physician to serve as medical director and who shall assume over-
all responsibility for the hospice's patient care program.

10.2. 1Interdisciplinary Team

10.2.1. The hospice shall designate £for each client an
interdisciplinary team as defined in this rule to provide or
supervise the care and services offered.

10.2.2., The interdisciplinary team shall also include the
following individuals as determined by the client's needs:

{a} physical therapilists;
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(b} occupational therapists;
(c) speech therapists;
{d) pastozral or other counselors;
(e} homemaker/home health aides;
{£) chore workers;
{g) £amily and £friends; and

(h) consultants, including nutritionists, pharmacists,
psychiatrists, psychologists, oncologists, funeral home direc-
tors, and other careglivers as may be appropriate.

10.2.3. The interdisciplinary team shall be responsible
for: - :

(a} participation in the development of the plan of care as
described in Section 7 of this rule;

(b} provision or supervision of hospice care and services;

(c) periodic review and updating of the plan of care for
each client receiving hospice care; and

(d) establishment of peolicies governing the day-to-day
provision of hospice care and service,

10.2.4. Hospice interdisciplinary team members shall be
gqualified for their jobs by virtue of training, experience or a
combination of both. There shall be a written record for each
team member to include verification of education, training, and
license or certification, If applicable. The hospice program
shall develop written policies which state the minimum education,
experience and training requirements for each team member. These
policies shall be reviewed annually and revised as necessary in
accordance with the hospice program policy. Each interdisci-
plinary team member shall have a current license or certifica-
tion, as appropriate, in accordance with state law.

10.3. Ratlio of Staff to Patients - The ratio of staff to
hospice clients shall be adequate to meet the needs of the hos-
pice clients and their families, consistent with:

{(a} the number of and intensity of services provided by the
hospice program;

{b) the number of and intensity of services required by the
heogspice client and family;

{c) the experience and efficlency of the hospice program;
and
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{d) documentation in records that the hospice program has
fulfilled its obligations under law and this rule.

10.4, Volunteers

10.4.1. The hospice shall use volunteers in the provision
of care and services.,

10.4.2. The hospice shall document active and ongoing
efforts to recruit and retaln wvolunteers.

10.5. 8taff Development - The hospice program shall provide
or arrange an employee and volunteer training and continuing
education program which shall provide at a minimum:

(a) orientation and training for new employees and volun-
teers to acquaint them with the philosophy, organizatlon, ser-
vices, practices and goals of the hospice program;

{(b) the physiological and psychological aspects of terminal
disease;

{c¢) family dynamics and psychosocial issues surrounding
terminal disease, death, and bereavement;

(d} communication skills; and

{e} additional initial and continued training needed
specific to the duties, the responsibilities and the competency
of the employee or volunteer.

§64-54-11. Client Rights

11.1. The rights of the client shall only devolve to

persons other than the client as set forth in this rule.

33-3+ 131,2. Clients shall be informed in writing of their
rights and responsibilities.

332+ 11.3. Clients shall be clearly informed of the re-
sponsibilities of the hospice for care of the client, including
services to be provided.

323-3- 11.4. Clients shall be clearly informed at the time
of admission, in writing, of the materials and equipment avail-
able to the client and family; any existing pre-payment, refund
and sliding scale fee policies; and, a statement of client and
family financial responsibility.

1is4- 11.5. Upon written request, the hospice shall supply
a client with an itemized statement detailing services provided
and charges assessed at no additional cost to the client.

33-8; 11.6, Clients shall have the right te participate in
the development of their care plans.
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31-6+ 11.7. Clients or their lawfully authorized agents oz
representatives shall have the right to examine their records at
reasonable times and shall upon written request be provided with
a copy or a summary of their record withlin a reasonable period of
time, The hospice shall also comply with other provisions of
State law found at Chapter 16, Article 29, Section 1 et seg. of
the West Virginia Code relating to client records. The hospice
shall have the right to charge a reasonable fee to cover the cost
of expenses incurred in providing the copy.

11.8. If reguested by a client or his or her represent-
ative, the hospice shall provide for or permit a reevaluation of
the determination of incapacity by a physician licensed +to prac-
tice medicine and_ surgery in West Virginia. The physician's
certification of capacity upon reevaluation shall  terminate any
authority of a client's representative under Section 5.2.4 of
this rule.

§64-54-12, Penalties
12.1. Director's Authority

12.1.1. The director is authorized to suspend or revoke a
hospice license according to the provisions of Chapter 16,
Article 5I of the West Virginia Code, if he or she finds upon
inspection that there has been a substantial faillure to comply
with the provisions of this rule or with the laws of this state
or with any order or final decision of the director.

12.2. The director may refuse to grant a license if he or
she finds that the applicant has attempted tc obtain the license
by means of fraud or deceit.

12.3. The director may suspend or revoke a license if he or
she finds that the license has been obtained by means of fraud or
deceit. :

12.4. When the director takes action pursuant to the sus-
pension or revocation of a license issued under this rule, he or
she shall comply with the requirements and procedures specified
by Chapter 16, Article 5I, of the West Virginia Code.

$54~-54-13, Administrative Due Process

13.1. An applicant for a license or a licensee or any other
person aggrieved by an order or other action by the director
pursuant to this rule or the 1laws of this state shall have the
opportunity for a hearing by the director, upon written request
to the director in a mannexr prescribed in and by the Rules of
Procedure for Contested Case Hearings and Declaratory Rulings,
West Virginia Board of Health Procedural Rules, ¢€hapter-t6-i;
Sertes-1; §4 CSR 1, 1983, promulgated by the board of health.
The aforementioned rules of procedure are incorporated herein by
reference,
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13.2. A hearing pursuant to this section shall be conducted
in accordance with the pertinent provisions of Chapter 2%A, Arti-
cle 5 of the West Virginia Code and the aforementioned Rules of
Procedure for Contested Case Hearings and Declaratory Rulings.,

13.3. The director's order shall be final unless vacated or
modified by Jjudicial review in accordance with the provisions of
the law of this State.

$§64-54-14, 8Severability - The provisions of this rule are
declared to be severable. If any provisions of this rule shall
be held invalid, the remaining provisions of this rule shall
remain in effect.
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Propossed Rules
Public Comments Recelwved
Discussion and Response

Title: Licensure ¢of  Hospice Care Programs, West Virginia
Department of Health Legislative Rules, 64 CSR 54.

2 public hearing regarding this rule was held on August 14,
1987, and was attended by four pecple. Two pecple commented.
Several commenis were received by malil. Coples &are attached.
Single wunderlining indicates language as proposed for public
hearing to be added to the =zule as it 1is presently on flle.
Double underlining is used to indicate an additlon to the item as
it was proposed for public hearing. Strike-through and single-
underlining together dencte text propesed £for publlc hearing
which is now proposed to be withdrawn.

(1) Comment (Ms. Kearney, Morgantown Hospice): There is little
doubt that, if approved, the amendment will make it possible Zfor
more terminally ill West Virginians and their families f{o take
advantage of hospice services provided in their communities. I
think it is important that the hospice licensure rules makxe it as
easv as possible for those who need hospice services to get them.

(2} Comment {(Ms. C'Sullivan, Hospice Care o0f Mercer County):
Hospice Care of Mercer County, Inc., supports the proposed
smandments to the existing hespice licensure rule. :

(2} Comment (M. Story, Princeton Community Hospital):
Princeton Community Hospital supports these new provisions. We
feel they provide a much needed legal procedure £fox obtaining
consent for hospice services in the case of a patient who is not
mentally alert in the opinion of their attending physiclian and
neither adjudication o¢f incompetence has been obtained nor has
any individual been given durable power of attorney to make
medical decizlons on the patient's behalf.

(4) Comment: §5.2.3. Several commenters expressed concern
regarding the provision reguliring an examination within forty-
eight hours prior to the date of certifiication. Commenters felt
the time period was too limiting, and could cause additional
expense to the patient 1f a physician hsd seen the patient
recently and still another examination would be reguired to meet
the forty-elght hour requirement.

Response: We agree upon reconsideration that a longer time
period would be acceptable and propose changing "forty-elght

heurs® to '"seven days." 2lsc the word "azdmission" has heen
substituted for the word ‘“certificatien” in the second sentence
tec better express the Intent of this provision of the zule.
Finally, language <clarifying the wuse of "durable power of

attorney" has been added. We believe that these proposed changes
do net change the intent of the amendment as originally proposed.

Proposed: §5.2.3. .Fox pDUrpCcses of hosplce ssrviceg,




including medlcare relmbursements, where tLthere has bean no
addudication of incompetence of a terminally 1311 individual
and where there is no durable power of attorney for health

care__or__comprehensive _decisions_ for such individual but

where such individual Is unable £o execute an election for
hospice services due to physical or mental incapacity, such
incapacity may be certified by two physicians licensed to
practice medicine and surgery in this State. At least one
of the two certifving physicians shall have examined the
individpal in guestion within ferty-sight-hesrs seven _davs

prior fto the date of eertifiemtion admission. Such

certification shall be documented in the client's health
care record.

{5) On advice of counsel, the Board has made a number of non-
substantive changes for purposes ¢f language clarification or
better correspondence with relevant statutery language. Most of
these changes apply to the terminolcgy and text regarding durable
pewer of attorney, consent tec hospice treatment by family members
{now termed ‘'"next-of-kin consent"), and a patient's repre-
sentative. These changes are as follows:

a) §3<-4, 3.5 Durable Power of Attornev for Health Care-
Fa-—-—acecrdance—--with—--astate--lawy A legaitlv-enforseabie document
executed Iin writing in accordance with_ Chapter 35, Article 4, W

or individuals_who shall be empowered to wmake health care or
comprehensive decisions on his or her behalf sheuld--ke-~or-she

making-ox-—communicating-—a~—cheice-regar8ing-—-a-paxrtieutar-heatth
gare-deetstens which centains_the words "This__power_of attorney

shall not__be affected _by subseguent_disability_or_incapaciiy_of

e — ] _==FT== cSEEE==E=

by §3+-%4 3.12. BSubstituted Next-of-Kin Consent = A

Ehe--apthariesation—-ef Consent for health care decisions by

designated family wmembers for an incapacitated person:_ 1} in the

absence of _a durable power of attorney £for health care or

[Other sections renumbered accordingly.]

c) §5.2.1. The hospice shall demonsirate respect for a
client's rights by ensuring that the client or his or her fegaily
determined representative acknowledges in writing the receipt of
information that specifies the tvpe of care and services that mavy
be provided by the hospice during the course of fthe illness.

a)y 8§5.2.2. substituted--infexrmed Consent to elect hospice

Z




care may be acknewiedged given, in writing, for the physically or

mentally incapacitated individial by:

(a) A court-appointed guardian or committee of the
individual; or

(b)) An individual designated iIn &a written durable

decisions; or

{c) An individual authorized to give sueh next-of-kin

consent under the provisicns of Section 2.4 of
this ruie.

e) §5.2.4. The following persocons are deemed the client's
representative under the circumstances of Sectien 5.2.3 and are
authecrized *to give sphskizuzed-inmformed next-of-kin_consent to

{a) The client's spouse;

{p) An adult child of the client;

(c) A _parent of the client;

(d) An adult siblinc of the client;

() The nearest living relative of the client;

f) 585.2.5. . Substituted--infcrmed Next-of-kin_consent will
not be recognized if:

{a) There is reason to believe that hospice services
are contrary to the client'!s religious beliefs; or

{b) There is actual notice of oppesiticn by a member
of the same or prior class.

g) §5.2.6. The hospice shall make & good faith effort to
contact relatives in the order of c¢lass priority and shall

attempt to contact all members of a class befeore the next class

ig contacted. The hospice shall document its efforts to
establish & substitute next-cf-kin_ consent on the client's
behalf. In the case of a Cl3S5 WwWith mere than one relative, the

hospice shall encourage the members of the class *to select the
member who will be the client's representative.

h) §5.6. Scope ©of gServices - A hospice shall include in
the cilinical records a form signed by the client or £he-egaiiy
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Comments Received by Mall
Regarding Proposed Amendments to
Licensure of Hospice Care Programs

Margaret M. Kearney
Executive Director
Morgantown Hosplce

Anne 0'Sullivan, Vice President
Hospice Care of Mercer County, Inc.

Kirk Story
Assoclate Administrator
Princeton Community Hospital

Lynda Kramer, R.N.
Health Facility Licensure and Certification Section
Health Department
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MEDICAL DIRECTOR
Peter C. Raich, M.D.

EXECUTIVE DIRECTOR
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JUL 31987

RZGULATORY DEVELGPMENT
SECTION

(304) 598-3424

July 30, 1987

Ms. Kay Howard

Regulatory Development Section
Department of Health

P & G Building Room 7

2019 Washington Street, E.
-Charleston, West Virginia 25305

Dear Ms. Howard: .

In response to the notice of a public hearing on
the amendment to the Licensure of Hespice Care
Programs Rule, I am writing to let you know that
I am in favor of the amendment.

There is little doubt that, if approved, the amend-
ment will make it possible for more terminally ill
‘West Virginians and their families to take advantage
of hospice services provided in their communities.

I think it is important that-the hospice licensure
rules make it as easy as possible for those who need
_hospice services to get them.

I commend the Regulatory Development Section of the

Department of Health for thelr leadershlp in develop-
ing the amendment.

Sincerely,

Margaret M. Kearney
Executive Director




HOSPICE CARE OF MERCER COUNTY, INC.
P. 0. BOX 328

BLUEFIELD, WV 25701

August 5, 1987

To Whom it May Concern,

Hospice Care of Mercer County, Inc. supports the
propcsed amendment to the existing hospice licensure
standards {(ie. Rule Title: Licensure of Hospice Care
Programs; CSR Title and Services: 64 CSR 54; Type: Leg.

islative.)

Sincerely,

(j;l7tfvua (iz)(/ﬁél(AL44\A§/>K\\\
Anne 0'Sullivan

Vice President
Hospice Care of Mercer Co., Inc.

RECEIVED

AUG 7 1987

RIGULATORY DEVELCPN.ZET
SECTION




PRINGETON GOMMUNITY HOSPITAL
VH-A

Fartrer = wHA LAd-Atlort
Afilsie of tna veluptary
Hasp.tais of Amarizo

(304, 487.7000

Twelfth Strest
Princeton, West Virginia 24740-1369

August 13, 1987

Ms. Kay Howard

Director, Regulatory Development Section
Department of Hedlth

Room 7

P & G Building

2018 Washington Street, East

Charleston, WV 25305

Dear Ms. Howard:

I am writing in follow-up to our conversation last week in support of the new provisions
of the HOSPICE licensure law relating to consent for HOSPICE services.

Princeton Community Hospital supports these new provisions. We feel they provide a
much needed legal procedure for obtaining consent for HOSPICE services in the case of
a patient who is not mentally alert in the opinion of their attending physician and
neither abjudication of incompetence has been obtained nor has any individual been
given durable power of attorney to make medical decisions on the patient's behdlf.

A similar problem situation still exists with terminal patients in the issue of withholding
or withdrawing life suppori. However, we are glad to see that the issue regarding
HOSPICE services will be resolved by the new provisions of the HOSPICE licensure law.

If Princeton Community Hospital can be of any further assistance in regwrd to these
new provisions, do not hesitaie to contact us.

Sincerely yours,

RECEIVED
Kirk Story AUG1Y 7 1967

Associate Administrdior i

REGULATORY DEVELGPH.Z::
KS/vds SECTION




Arch A. Moors, Jr. $ : David K. Heydinger, M.O.
Govamor N < Director

State of West Hirginia

DEPARTMENT OF HEALTH
CHARLESTON 25105

RECEIVED

MEMORANDUM

JUL24 1887
DatE: - July 20, 1987 REGULATORY DEVELGPN.ENT
TO: Kay Bowsrd SECTIiON

Regulatory Services

FROM: Lynda Kramer, R.N.
Health Facility Licensure and Certification Section

RE: " Hospice Rule: 5.2.3

Charlene Farrell of Huntington Hospice reportedly expressed concern
regarding the requirement for &t least one physieian to have seen =
hospice patient within 48 hours prior to certifying medical incapacity.

An informal pole was conducted to assess opinion regarding this time
frame:

/ ’ Morgantown Hospice {(Licensure only):
Problems may be encountered in the processing of required
paperwork over weekends and/or heclidays. Would be satisfied
with 72 hours, no later than five days.

Ms. KRearney also advised changing "may™ to "shall™ - line
6: ",,. such incapacity (may) shall be certified by ..."

Susen Watkins, People's Bospice (Licensed and Certified):
Considers 72 hour an improvement but "5 days would be better.™

Charlene Farrell, Huntington  Hospice  (Licensed  and
Certified): Would really like up to two weeks but, after
discussion, would settle with 7 days. The rationale is to better
enable families to gain better cooperation of physicians, It was
agreed that better discharge planning at the time of acute
hospital stay or early diagnosis would prevent complications from
erowded time frames thus preventing delays.

OFFICE OF ADMINISTRATION AND OVERSIGHT
Health Standards and Evaluation Division
Heslth Facility Licensure and Certification
1800 WASHINGTCN STREET, EAST CHARLESTON, WEST VIRGINIA 253056 TELEFHONE (304} 348-0050




Re: Hospice Rule: 5.2.3
July 20, 1987
Page 2

Where delays have occurred due to diffieulties in
aceepting the diegnosis, there may be & cause for
interference in short time frames. Office visits then would
be necessary to reach the physician since most physicians
do not meke house calls. This would be costly and require
much effort for all involved,

The 7 days upper limit would seem {o be acceptsble, No doubt,

less restrictive time frame would win approvael from the others surveyed.

1¥:pbs

ce: Larry Arnold
John J, dJarrell

the




