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NOTICE OF AN EMERGENCY RULE

AGENCY: Division of Health TITLE NUMRER: 64

§§16-1-~21, 25-1H-6 and 29B-1-3

CITE AUTHORITY:

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___., NO_X_
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

IE NO, SERIES NUMRER OF RULE BEING FILED AS AN EMERGENCY: 51

TITLE OF RULE BEING FILED AS AN EMERGENCY: Fees for Services

T ———————— —— —

THE ABROVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

In the 1990 session of the Legislature, the general revenue budget allecation for
health programs for the fiscal year starting July 1, 199¢ was reduced by $560,000. The
Legislature also passed House Bill 4660 allowing the Division of Health and local boards
of health to charge fees for services. No individual, however, may be denied health cares
services because of the inability to pay. Revenue from such fees must be used only for
funding health programs. )

If the reductlon in the general revenue allccatien for health programs is not substan-
tially replenished from fees, there will be substantial harm tc the public interest be-
cause necessary health programs will be reduced or eliminated; therefere, in crder for the
immediate preservaticn of the public health, safety, and welfare jecpardized by the reduc-
tion or elimipation cf health programs, this rule is filed on an emergency basis.

As explained in the attached letters from Governor Caperton to Speaker Chambers and
President Burdette, the controversial milk, water and sewer fees originally proposed have
been deleted. Alsc included for your information is a fiscal note showing the expected

net revenue.
F, LMD,

Use Additionat Sheets If Necessary. Taunja Willis Miller, Secretary
Dept. of Health & Human Resources




FISCAL NCTE FCR PRGPOSBED RULES

Fees for Services (Emergency Filing)

Rule Title:
Type of Rule: X Legisiative Interpretive Proc-edurai
Agency Division of Health Acddress Building 3, Capitol Complex

Charlestom, W. Va. 25305

ANNUAL FISCAL YEAR
1. Effect of Proposad Rule | !ncrease Decrease| Current Next Thereafter

Estimated Total Cost $ $ $138.858 | $101,4181 &
Personal Services 67,178 52,428
Currént Expense 59,216 48,990
Repairs and Alterations 716 0
Equipment 11,752 - 0
Other 0 0
Estimated State Revenue 520,000% 520,000

2.

the personnel costs.
hean added.

charging fees should be more

Explanation of above estimates:
lecting fees is based on four additio
devoted by the administrative office
For the initial year,

nal clerical staff.

The estimated state cost for billing and col-
Also, a percentage of time
to implement this rule has been attributed to

furnishings and equipment such as desks,
chairs, computer, printer, software, supplies and repair and alteration costs have

Thereafter, costs incurred would be reduce

personnel, supplies necessary for processing and postage.
than offset by the fees collected.

& administration support,
Tha cost lnvolved in

x*The revenue estimate is baseé on the collections that would be made if mechan-
isms were in place to start collections in July, 1990.

3. Objectives of these rules:

sion of Health and local health departments in order to allow suf
ccilected to provide necessary public health
programs to help assure safe drinking water,
in accordance with standards, that x-ray equ
public health services are available, and that other services are

To establish fees for services provided by the Divi-

individuals unable to pay for health care services will not be charged.

ficient funds to be
services including the operation of

that health care facilities are built
ipment is operating properly, that local
maintained, except




4. Explanation of Cverall Eccnomic Impact of Proposed Rule.
A, Economic Impact on State Government.

The =conomic impact on 3tate government ¢f the collection of proposed fees will
provide a means to partially restore the amount of funding by which the Division of
Health budget was reduced in the 13%8-%1 budget and allew for the maintenance of
public health services at both the State and local health department levels. Al-
though there will be some expense for the billing and ceollecting of the fees, it is
anticipated this expense will be more than offset by the amount collected.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
Groups of Citizens.

The appendices to the rule list various types of services for which fees are to
be charged and mest of the entitles which would be charged.  In addition, local
boards of health may propcese fees for services they provide (except persons unable
to pay Eor health care services will not be charged).

€. GEconomic Impact on Citizens/Public at Large.
The economic impact on the citizens and public at large will be a shift in scme

health service funding from tax revenues tc fees and increased prices if the fees
are passed on to consumers.

Date July 10, 1590

Signature of Agency Head or Authorized Representative

N A

Taunja WilVlis Miller, Sscretary
Department of Health and Human Resources




TRCM:

EGISLATIVE RULZ-MAXING REVIZW CCMMITTEE

I

Division of Health

EIMERGENCY RULE TITLE: Fees for Sexvices

93]

Date of filing: July 10, 1980

StaTutory authority for premulgating the emergency

rala: §16-1-21, 29-1E-6 and 2%B-1-3

Tate ¢f filing of provesed legislative —ule:

Does the emergency rule adept new language or deoes it
amend cor rspeal a currant lsgislative zule?

New language

Has the same cr similar emergency rule previously been
l=2d and axpireg?

ib

State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or wellare.

See attachad filing notice
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If the emergency ruile was promulgated in corder to comply
-with a time limit established by the

statute or regulatzion, <ite. the Ccode
statute or regulazicn and time limig

Code or feleral
provision, Zederal
established therein.
Not applicable

these Zacts and
which make the emergency rule necessary to
stantial harm f£o the public interest.

cumstances
vant sub-

'O
e
D H

Ses attached filing notice




WEST VIRGINIA DIVISION OF HEALTH
RULE ABSTRACT
1ss0

Title: Fees for Services {Emergency Filing)

C8R Title and Series: 64 CSR 51 . Type: Legislative

Summary: This rule establishes fees for services provided by the
Division of Health and establishes a process for adcption of
lecal health department fees in order to allow sufficient funds
tc be collescted to provide necessary public health services
inciuding the operation of programs to help assure safe drxinking
water, that health care facilities are built in accordance with
standards, that x-ray equlipment is operating properly, that local
public health services are available, and that other services are
maintained, except individuals unable to pay for health care
services will not be charged.

For further information contact: Regulatory Development Saction,
telephone 348-3223. )
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[EMERGENCY]
TITLE &4

WEST VIRGINIA LEGISLATIVE RULES FiILED
DIVISION OF HEALTH - o .
ot Ll bl e
SERIES =1 . )
FEES FOR SERVICES 5¥'r i
§ £64-51-1., General
1.1. Scope - This legislative 1zrule establishes reasonable

fees for services provided by the division of health and local
boards of haalth. This legislative rule does not supersede other
rules which establish fees for sexrvices.

1.2. Authority - §§16-1-21, 23-~1H-6 and 29B-1-3

1.3. .Filing Date - July 10, 139350

1.4, Bffective Date - July 10, 19%0
8§64-51-2. Application and Enforcement

2.1. Application - This leglislative rule applies to persons
cr entities receiving services from the division of health or

local boards of health as created@ in Chapter 16, Article 2 or,

Article 22 of the West Virginia Cecde and te such local boards of
health.

2.2. Enforcement - The enforcement cf this legislative rule
is vested with the administrator of the West Virginia division of
health or his or her lawful designee.

§64-51-3, Definitions

3.1. Ambulatory Surgical Facility - A facility which pro-
vides surgical treatment to patients not reguiring hospitaliza-
tien. This definition does not include the legally autheorized
practice of surgery by any one or more persons in the private
office of any health care provider.

3.2. Asbestos - The asbestiform wvarieties of serpentinite
{chrysotile), =ziebeckite (crocidolite}, cummingtonite-grunerite,
anthophllite, and actinolite-tremolite, and which material con-
tains more than one percent asbestos by weight.

3.2, Asbestos Abatement - Procedures to control fiber re-
lease from asbestos-containing materials. These procedures in-
clude removal, encapsulation, enclosure, repair, demolition,
renovation, and similar activities.

3.4 Behavioral Health Center - An organization that pro-
vides behavioral health services, including all of its locations.

3.5. Behavioral Health Services - Those services intended
to help individuals gain or regain the capacity to function adap-

L




&4 CSR 51

tively 1in their envircnment, to care for themselves and their
families, and to be accepted by society. This includes individu-
als with emotiocnal or mental disorders, alcohol or drug abuse
prcblems, and mental retardation or other develcpmental disabil-
ities.

3.6. 'Bottled Water - Any natural or artificial minerai,
spring, well, distilled or other water bottled or containerized
for use primarily as drinking water.

3.7. Diregctor - The director (or administrator) of the West
Virginia division of health.

3.8. Drinking Water - Water free from blological, chemical,
physical and radliological contaminants which cause disease or
narmful physiological effects.

3.9. Generator - A person whose activity results in the
production of low-level radiocactive waste requiring long-~term
storage and disposal. )

3.10. Hospital - Any institution, place, building or agency
in which an accommodation of five or more . beds is maintained,
furnished or offered for the hospitalization of the sick or in=-
jured. _

2.11. Innovative/Alternative Type Sewage System - A method
of sewage disposal for a single family dwelling or establishment
for which design standards have been prepared and listed in the
West Virginia board of health interpretive rules as an innovative
or alternative system.

3.12. Local Board of Health - -A county, municipal, or com-
bined board of health created under West Virginla Code, Chapter
16, Articles 2 or ZA,

3.13. Low-Level Radiocactive Waste - Radioactive waste that:

g&. Is neither high-level waste cor transuranic waste, nor
spent nuclear fuel, nor by-preoduct material as defined in Section
11{e}(2) of the Atomic Energy Act of 1954 (42 U.S.C. §2Z01l4(e)] as
amended; and

b, Is classified by the federal government as low-level
waste, consistent with existing law; but dces not include waste
generated as a result of atomic energy defense activities of the
federal government, as defined . in Public Law 96-573 [42 U.S.C.
§2021b], or federal research and developmaent activities.

3.14, Municipal Sewer System - A system or group of systems
as a whole which receives sewage from more than one dwelling or
establishment and is operated and maintained by an incorporated
municipality, or public service district, or sanitary board.

Page 2




3.15. Nursing Home - Any institution, residence or place,
cx any part or unit thereof, however named, which is advertised,
offered, maintained or operated by the cownership or management,
whether for a consideration oz not, for the express or implied
purpose of providing accommodations and care, for a period of
more than twenty-four hours, £for three or more persons who are
ill or otherwise incapacitated and in need of extensive on-going
nursing care due to physical or mental impairment, or which pro-
vides services £or the rehabilitation of persons whec are con-
valescing from illness or incapacitation.

3.16. Permlt - As used in this rule, a written document
issuved by the director giving a designated person permission to:

a. construct, operate, alter, or renovate a specific public
water system, or bottled water plant;

b. construct, install, extend, alter or operate an approved
sewey system, or method of sewage disposal or to collect, remove,
transport or dispcse of sawage; or

c¢. construct, alter or renovate a swimming pool or to oper-
ate such faciliity.

3.17. Person - An individual, partnership, association, .
syndicate, company, £irm, trust, corporation, government corpora-
tion, institution, department, division, bureau, agency, federal
agency or any other entity recognized by law.

3.18. Personal Care Home - Any institution, rasidence or
place, or any part or unit thereof, however named, which 1s ad-
vertised, offered, maintained or gcperated by the ownership or
management, whether for a consideration or not, for the express
or 1implied purpose o©f providing accommodations and personal
asslistance, for a period of more than twenty-four hours, to three
or more persens who are dependent upon the services cocf others by
reason of physical or mental impairment but wheo do neot reguize
extensive, on-going nursing care.

3.19. Public Sewer System - A sewage collection system or
systems with or without treatment facilities and serving more
than one dwelling or establishment. Ownership of the system is

held by and maintenance performed by a single entity. This def-
initien includes municipal sewer systems,

3.20. Public Water 3ystem - A public water system 1is any
water system or supply which regularly supplies or offers to
supply piped water toc the public for human c¢consumption, 1f serv-
ing at least an average of twenty-five individuals per day for at
least sixty days per year, or which has at least £fifteen service
connections, and shall include: (L) any collection, treatment,
storage, and distribution facilities under the control of the
owner or operator of such system and used primarlly in connecticn
with such system, and (2) any collection or pretreatment storage
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54 C3R 51

facilities not under such control which are used primarily in
connection with such system. A public water system shall not
include a system which meets 211 of the following conditions:
{1} which consists only of distribution and storage facilities
(and does not have any collecticn and treatment facilities); (2)
which obtains all of its water from, but is not owned or operated
by a public water system which otherwise meets the definition;
(3} which does not sell water to any person; and (4} which is not
a carrier conveyling passengers in interstate commerce.

3.21. Residential Board and Care Home - Any institution,
residence or place, or any part thereof, however named, which is
advertised, offered, maintained or c¢perated by the ownership or
management, whether for consideration or not, for the express or
implied purpose of providing accommodations and perscnal assist-
ance, for a period of more than twenty-four hours, toc no fewer
than three and no more than eight persons who are dependent upon
the services of others by reascon of physical or mental impairment
but who are capable of self-preservation and do neot reguire nurs-
ing care. - .

3.22., Sewage - Any excreta or 1liquid waste containing
animal, vegetable, or mineral matter in suspension of solution
including, but not limited to, waste from water closets, urinals,
lavatories, bathtubs, laundry tubs, washing machines, drinking.
fountains, sinks, kitchen equipment, and other sanitary fixtures
or facilities.

3.23., BSewage Holding Tank - A watertight receptacle design-
ed and constructed to receive and retain untreated or partially
treated sewage on 3§ temporary basis. This does not include sep-
tic tanks, portable tollets or privies,

3.24. Swimming Pool - Any artificial basin, chamber, or
tank wused or intended to be used by the public for swimming,
diving or recreaticnal type bathing. The term "swimming pecl”
does not include baths where the main purpese is cleaning the
body, nor individual type therapeutic tubs c¢r tanks. Swimming
pools are classified acceording to the following:

a. ~Recirculation Type - A pool from which the water lis
withdrawn, treated, and returned to the pool;

b. Fill and Draw Type - A pool to which water is added,
used for a pericd, then discarded; and

c. Flow Through Type - A pool to which water is added con-
tinuously thereby replacing and causing water to overflow to
waste. . -

3.25, Water Well - Any excavation or penetration in the
ground, whether drilled, bored, cored, driven o¢r Jetted that
enters or passes through an aquifer £for purposes that may in-
clude, but are not limited to: a water supply, exXploration for
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64 CSR 51

water, dewatering or heat pump wells, exXcept that this deiinition
shall not include greocund water monitoring activities and all
activities for the exploration, develooment, production, storage
and recovery of coal, oil and gas and other mineral resources
which are regulated under chapters 22, 2ZA or 22B of the code of
West Virginia.

§64-51-4, Feas Cenerally

4.1. Authority to Assess and Collect Fees - The director of
the division of health and local Loards of health may assess and
collect the fees listed herein and in the appendices to this leg-
islative rule for the provision of services. Exgept as exempted
in 884.2, 5.2 and 9.3 of this rule, the director and local boards
of health may reguire payment of fees 1n advance for services.

4,2, Exemption from Fees Generally - No individual may be
denied health care services because of the inability o¢f the in-
dividual to pay for services when services are provided to simi-
larly situated indiwviduals who have the ability to pay for them.

4.3. Fees for Copies of Public Records - Coples o¢f public
records which may be disclosed may be furnished at a charge of.
25¢ per page on 8% X 11" or 8% X 14" paper. Coples of documents
produced on larger paper shall be furnished at actual cest, which.
includes. but is not limited to materials, operator's time, and
transportation and delivery charges. Copying fees may be re-
guired to be pald before issuance of the coples.

4,4, Ppe for Record Searches and Compilation of Information
- Requests for information estimated tfo require mcre than ten
minutes to search records or to complle may be charged at the
rate of $25.00 per hour, and payment may be reguired befcre is-
suangce of the information.

4.5, Fee for Address Label Printing - When the service
provided is printing mailing labels of licensees, permit hoclders,
or other persons, the fee shall be at the zate of 10¢ per label.

§64-51-5. Laboratozry Service Fees

5.1. Laboratory Services £for Which a Fee May be Charged-
Except as exempted in §5.2 of this rule, the director may charge
a fee for each test or group of tests listed in Appendix I for
bacteriological and chemical analyses of environmental potable
water samples.

5.2. Exemption from Laboratory Fees - Fees shall not be
charged when:

a. Laboratory tests are authorized by the director as part

of an epidemiological investigation oxr the charging of the fee
would significantly and adversely affect the public health;
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64 CSRK 51

b. Tests on second or additional specimens are reguired by
the directeor because cf the inability to make or complete a test,
or because the +est1ng ocperation or procedure 1s unsatisfactoery
for any reason; o o T

C. Specimens are deemad unsatlsfactory for testing at the
time of submission; or

d. The exemption ¢f fees provision of Section 4.2 of this
rule applies. — - -

§64-51-6. Environmental Health Services PFees

The director may charge a fee fcr each environmental health
service listed in Appendix IIL.

§64-51-7. Health Facllity Fees

The director may charge a £ee for each serv1ce provided to
health facilities listed in Appendix III.

§64-51-8. Epidemiology and Health Promotion Fees (Reservad)}

§64-51-9., Procedure for Establishment of Fees for Services Pro~‘
vided by Local Boards of Health

9.1. Definitlions - For purposes of this section, the fol-
lowing terms are defined:

3.1.1. Health Programs - Community-oriented . strategies and
activities devised by a 1local health department to address an
identified community health problem, the sclution of which will
lower a morbidity or mertality statistic.

9.1.2. Professicnal Health Services - Therapeutic interven-
tions of assessment, ccunseling, screening, diagnosis or treat-
ment of Thealth problems by physicians, physician's assistants,
dentists, registered nurses, dieticians, health educators, mas-
ter's prepared social workers or other currently licensed health
care professionals in the state of West Virginia and employed by
the local health departments.

9.1.3. . 8liding Fee Scale - A set of varying amounts (per-—
centages of the maximum fee) to be charged for services to in-
dividuals receiving wvarying levels of inceme. Such varying

charges shall be based on annual federal poverty level guidelines
as published by the division of health £or other programs or an
alternative system proposed by a local board cf health for pro-
viding services at a reduced fee based on an individual's ability
to pay.

9.2. B8Services for Which a Local Board of Health May Propose
Fees - Bxcept as exempted below, a local board cf healilth may
propose fees for all its services, including but not limited to
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684 CSR 51

professional health services, screenings, injections, assess-
ments, counseling done £for health-related issues, classes which
teach healthy habits, lifestyles, or maintenance of health when
there is a preexisting disease condition present, case management
on berhalf of  patients whether in the home, clinic or through
written and ozral communications by letter or ghone, and inspec-
tions.

9.3. Exception from Local Board of Health Fees - The public
health mission to provide first £for general community safety
means fees for service will not be charged to individuals in the
following circumstances:

a. In the case 0f a community epidemic, natural disaster,
civil upheaval, +toxic contamination, and other like situations
where common good is at issue;

b. In the case of individuals seeking medical evaluation,
treatment or epidemioclogic follow~up Iincluding administrative
cost assocliated with sexually transmitted disease, tuberculosis
and immunization services; and

c. In the case of transient, migrant, homeless or other
individuals with or without children whec state they are too poor
to pay, or .

d. In the case where the exemption from fees provision of
Section 4.2 of this rule applies.

9.4. Persons Who May Be Charged a Pee - Local board of
health charges may be made ¢f those who are able to pay and 2f
thizrd party payors.

9.5. Basls for Feas - Local board of health maximum fees
may be based on cost plus a maximum of fifteen percent for ad-
ministrative overhead which may include but 1is not limited to
personnel wages and salaries, ordering and storage of supplies,
transportation, paper work processing and storage, and facility
overhead such as janitorial and utility costs.

9.6. Fee Proposals By Local Boards of Health - A local
board of health proposing £to charge fees under this rule shall
approve a budget plan and pregram decument including:

a; Proposed health programs as defined in Section 9.1.1 of
this rule;

b. An accounting of fee collections in the previous fiscal
year, in the currxent fisgal year, and projected fae collections
in the remainder of the current fiscal year and during the next
fiscal year;

¢. A proposed schedule of fees; and
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64 CSR 51

d. A proposed sliding fee scale which will be implemented
by the logal hoard.

§.7. Posting of Proposed Peas - After a 1lccal board of
health's adoption of a precpoeosed schedule of fees and sliding fee
scale, the board shall post, publish or otherwise inform the
public living in the area served by the beoarxd of such proposal
and allow £or a thirty day comment period.

9.8. Submission of Proposal for Approval - A local becard of
health proposing to charge £fees shall submit to the director of
the division of health:

a. A budget plan and program document including the infor-
mation reguired in Section $.6 0of this rule;

b. A copy ©0f the posted notice of such proposed fees and a
description of the public notice process;

c. - A copy of comments received on the proposed fees; and
d. A response to such comments.

9.9. Emergency Fees - Establishment of fees other than in
accordance with Section 9.8 above may be accomplished only upon.
petition by the local board of health to the director of the
division of health in response to an emergency.

9.10. Approval of Fees of Local Boards of Health - The
director of the divisicn of health shall approve or reject =z
local beard of health's budget plan and program document and fees
propesed. If there 1is a rejection, the lccal board of health
shall be allowed te propose a revision. Approval by the director
of the proposed fees shall be In the form of an order £iled with
the secretary of state as an appendix to this rule, and the local
board of health may chazrge the approved fees upon such £iling.
The director shall provide a copy cof such order to the local
board of health.

9.11. Notice of Free Care - Signs must be prominently dis-
played in & public health clinic in as many languages as a sub-
stantial number of patients speak, as well as signs in plctures
for theose who do not read, that inform the public that immuniza-
tion, sexually transmitted disease, tuberculosis, and other ser-
vices in the public health clinic may not be denied £for inability
to pay.

9.12. Local Board of Health Account - 2ll local board of
health fees collected together with accounting documentation will
be deposited with the treasuzer of the county or municipality and
used only for funding local board of health pregrams.

9.13. Annual pudits - Local beoards of health are subject to
annual audits by the state tax commissioner under West Virginia
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64 CSR 51

Code, Chapter 6, Article 9, Section 7.

§64-51-10. Administrative Due Process - Those persons adversely
affected by the enforcement of these legislative rules desiring a
contested case hearing to determine any rights, duties, interests
or privileges shall do so in a manner prescribed in the Rules of
Procedure for Protested Case Hearings and Declaratory Rulings,
West Virginia Board of Health Procedural Rules, 64 CSR 1. In the
case of a request for a hearing on a local board of health fee,
the director may direct the local board of health to conduct the
hearing. .

§64-51-11, BSeverabllity - The provisions of this rule are sever-
able. If any provisions of this rule are held 1invalid, the re-
maining provisions shall remain in effect.
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584 CSR 51

Appendix I - Laboratory Service Fees

Feas for Environmental Chemistry Laboratory Service:

1. 1Inorganlic Chemicals/Miscellaneous

Arsenic

Barium

Cadmium

Chromium

Lead

Selenium

Silver

Mercury

Ircn

Manganese : - -

Copper -

Zino

Sodium

Calcium

Magnesium

Surfactants

Potassium

Aluminum

Nitrate

Fluoride

Alkalinity Methyl Orange/
Phenolphthalein

Chlorides

Hardness

DH

Total Dissolved Solids

Sulfates

Conductivity

Chlorine Residual:. Free

Chlorine Residual: Total

Hydrogen Sulfide

Turbidity

Individual Tests:

$§1C.400
10.00
1C.00
1¢.00
15.4090
1¢.0¢
.10.00
1Z2.06¢
12.400
1z2.0¢0
12.00
12.¢0C
12.00
12,080
12.00
12.08
1z.00
12.C8
10.00
g8.0¢0C
4.00

4.00
4.00
4.00
4,00
12.00
2.4¢0
g.00
8.00
12.900
5.00

2. Tests to meet Environmental Protection Agency Min-
imum inorganic compliance regquirements for public
water supplies - arsenic, barium, cadmium, chromiumn,
fluoride, lead, mercury, selenium, silver, and

nitrates:

3. Tests to meet West Virginia Secondary contaminants
compliance reguirements for public water supplies -
manganese, sodium, aluminum, alkalinity,
hardness, iron:

pH, copper,

4. Organic Chemicals:

Pesticides

£100.400

72.00

175.08
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Endrin
Lindane
Methoxychlor
Toxaphane

Herbicides . 175.08
2,4-bichlorcphencxyacetic Acid (2,4D)
2-(2,4,5-Trichlorophenoxy) Proplonic Acid

(2,4,5-TP/8ilvex)
FPees for Envircnmental Microbiology Laboratory Service:

1., Water specimens i0.40Q

Fees for Laboratory Certification:

1. Drinking WVWater

Certification to perform laboratory testing on
water to meet state and Environmental Protection
Agency reguirements under the Safe Drinking Water Act.

A, Chemical Testing

Inorganic Tests 500.00 .
Trihalomethanes and Volatile Organic

Compounds : 500.00
All Other Organic Tests 500.0C0

Laboratories located outside the borders of
Wesi Virginia will be assessed the certlfi-
cation fee for the test(s) approved and
will be reqguired to pay all zreasonable ex-
penses required for an on-site inspection.

B. Microbiological Testing 500.00

Page 11
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Appendix II - Environmental Health Services Fees

1. Water, Sewage Systems, Swimming Pools -

A. Construction/Installation Permits
Public Water System Project

Public Sewer System or Facility Prcject

Public Swimming Pool Project

Sewage Holding Tank Project

On-8ite Innovative/Alternative Type
Sewage System

B. Water Well Permits (New Construction)
Public Water System

2. Bottled Drinking Water/Water Vending
Machine Permits

Producers and Distributors, Annually

Vending Machines, Annuslly
plus per machine

3. Dlagnostic X-Ray Machine Registration

A. Hospital
first tube/each additional tube

B. Dental
first tube/each additional tube

C. Other (e.g., ambulatory healthcare
facilities, ambulatory surgical
facilities, mobil vans, schools,
offices of chiropractor=, physicians,
podiatrists and veterinarians) -

first tube/each additional tube

4, Asbestocs Abatement
A. Training Accreditaticn

Course Approval
per discipline/maximum

Review Course Approval

$ 300.
300.
200,

1,000,

150.

150.

iga.

100.
10.

225.00/20.

553.00/20.

175.00/20.

1000.00/3C00.

500.

Fage

g
ao
Qe
00
go

00

a4

oo
0a

oo

ca

00

co

00
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£4 CSR 51
Notification — Inspection of Projects
Class I
10~100 linear f£t. or 50-200 sq. ft. $ 50.00
Class II
101-1000 linear ft. or 201-2000 sg. £t. 200.00
Class III _ ) N
1001~-3000 linear ft. or 2001-4000 sg. ft. 500.06¢
Annual Low-Level Radicactive Waste Generator
or Storer Fee (Maximum) 12,500.00
Page 13
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Appendix III - Maximum Health Pacility Fees

1. 8ite Inspections for New Construction or Maijor
Renovation

A. Hospitals - - . _ $300.00
B. Ambulatory Surgical Centers 250.00
C., Nursing Homes 300.00
. Personal Care Homes 250.00C
E. Residential Board and Care Homes 150.0¢0
P, Behavicral Hsalth Center Locations 150,00
2. Architect's Review cof Plans
A, Hospitals
New Hospltals and Major Additions 500.00
Minor Additions and Renovations 300.00
B. Ambulatory Surgical Canters 300.00
C. Nursing Homes
New Homes and Majcr Additions 350.00
Minor Additions and Renovations 200.0¢
D. Personal Care Homes
New Home and Major Additions Z250.00
Minor Additions and Renovations 150.00
E. Residential Board and Care Homes 150.00
F. Behavioral Health Center Group Homes 150.¢0
G. Overtime Review Reguested by Facility 50.00
{per hzr.})
3. Inspection of New Projects Pricr to Opening
A. Hospitals 300.C0
B. Ambulatory Surglical Centers 250.00
C. Nursing Homes 300.00
D. Personal Care Homes 250.G00
E. Residential Beoard and Care Hcmes 150.00
. Behavioral Health Center Locations 150.00

Page 14




GasTaN CAPERTON

STATE OF WEST VIRGINIA

OFFICE OF THE GOVERNOR
CHARLESTON 25308

June 27, 1990

SOVERNGR

The Honorable Robert Chambers
Speaker . : ,
West Virginia House of Delegates
State Capitol, Room 229
Charleston, West Virginilia 25305

Dear Speaker Champers:

Recently there has been c¢onsiderable concern voiced about two
emergency rules proposed by the Department of Health and Human
Resources relating to fees for services. I believe these concerns
are legitimate. Consequently, the Department will take the following
actions on these proposed fees. o

The Department will modify Seriles 51, Fees for Services. Based
upon comments received from legislators and citizens it appears these
rules exceeded legislative intent under House Bill 4660 passed last
session. The Department will delete all sections related to milk fees
and technical services feesg and operating permits for water and
sewage. Based on the comments received, the Department feels this
will eliminate the concerns about this rule, If further problems
arise, the Department is prepared to make additicnal adjustments.
Action on the deleted sec¢tions will not occur without concurrence of
the legislative leadership.

The second ruie, Series 30, Feesgs for Permits is a modification to
existing rules adopted by the legislature under WV Code Section
16=-2A-6. 'This rule was approved for adoption by the Becard of Health
on Friday, June 15, 1590. It will not be filed for emergency adoption
on July 1, 1990. 1Instead, I have asked Secretary Willis Miller to
persconally review this rule. Following that review, she will discuss
her proposed action with each of you prior to proceeding.

I trust these actions will adequately address your concerns.

si;cerel f m
Gaston eﬂton

Governor
GC:8h
cec: Taunja wWillis Milier




STATE QF WEST VIRGINIA

OFFICE OF THE GOVERNOR
CHARLESTON 25305

June 27, 1930

CasTon CAPERTON

FTaveEANDR

The Honcrable Keith Burdette
Senate President

State Capitol, Rcoom 229
Charleston, WV 25305

Dear President Burdette:

Recently there has been considerable concern voiced about two
emargency rules proposed by the Department of Health and Human
Resources relating to fees for services. I believe these concerns
are legitimate. Consequently, the Department will take the following
actions on these proposed fees.

The Department will modify Series 51, Fees for Services. Based
upon comments received from legislators and citizens it appears these
rules exceeded legislative intent under House Bill 4660 passed last
session. The Department will delete all sections related to milk fees
and technical services fees and operating permits for water and
sewage. Based on the comments received, the Department feels this
will eliminate the concerns about this rule. If further problems
arise, the Department is prepared to make additional adjustments.
Action on the deleted sections will not occur without concurrence of
the legislative leadership.

The second rule, Series 30, Fees for Permits is a modification to
exXisting rules adopted by the legislature under WV Code Section
16-2A~6. This rule was approved for adoption by the Bocard of Health
on Friday, June 15, 1990. It will not be filed for emergency adoption
on July 1, 19%0. Instead, I have asked Secretary Willis Miller to
personally review this rule. Following that review, she will discuss
her proposed action with each of you prior to proceeding.

I trust these actions will adequately address your concerns.

Sincere

* a@@xﬁlﬂ”m

Governor

GC:s8h
cc: Taunja Willis Miller




Gaston Caperton Charleston, WY 25305
Governor

STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Building 3, Capitol Complex

July 16, 1996

The Honcrable Ken Hechler
Secretary of State

State Capitol Bullding
Charleston, West Vizginia 25305

Dear Becretary Hechler:

This - letter concerns the Fees for Services rule filed in
your Cffice on an emergency basis on July 12, 19%0 by the Divi-
sion of Health of the Department of Health and Human Resources,
The purpose of thils letter is to provide the additional informa-
tion requested by your QOffice regarding the Department's interac-
tions with members of the Legislature about this rule subseguent
to the public hearing held on June 22, 13S0,

8ince the public hearing, I have personally discussed their
objections to the rule as 1t was proposed for hearing with a
numbexr . of BSenators and Delegates. During the session, I met
individually with Senator Craigo, Senator Holliday and Senate
President Keith Burdette, but not until after the Senate had
decided to write your Office concerning the rule and were actual-
ly in the process of signing the letter =zeceived by Secretary
Hechler. 1I.also spoke again with President Burdette and Delegate
Pat Murphy last weeak.

The criticisms of the rule expressed by legislators toc me
dealt with the proposed fees relating to: milk laboratory test-
ing, permits and products; and the operation of and technlcal
assistance to water and sewage systems based on volume. These
controversial items have been deleted from the emergency rule.
It is my understanding, based on the above-reported conversa-
tions, that the deletion o¢f these very controversial fees make
the rule acceptable. I have attached £for your information a
letter sent to President Kelth Burdette and Speaker Chuck
Chambers regarding revisions to this rule.

Although the Department has not completed its in-depth study
of the rule and all comments received, a number of other fees
originally proposed which received a substantial amount of cxiti-
cism have either been deleted or reduced for the purpose of the
emergency filing. As you can see from a comparison of the emer-
gency rule and the public hearing version, fees for water system
- operators,; water well drillers, plumbers and other installers and




The Honecrable Ken Hechler
July 16, 1990
Page 2

testers, home owner water well drilling permits, certain food-
related operations and octhers have been deleted. Fees relating
to asbestes and dental x-rays have been revised and the concept
of a maximum fee has been introduced for health facllity con-
struction related activities. Additionally, the public comment
process regarding the establishment of fees for services at the
county level has been strengthened.

It is the Department's belief that the emergency rule £f£iled
in vour Office not only satisfies legislative concerns, but also
omits & number of other controversial proposals. No future
actions will be taken by the Department on these controversial
issues without legislative review through the routine rule-making
process.

I hope that this letter will assist you in deciding to
accept the emergency £lling. If I can be of further assistance
to you, please let me know.

Sincerely,

Zgéétzztifﬂzz;neberg

Deputy Secretary

RAK/Kkpg
Attachment

cc: Taunja Willis Miller
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STATE QF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESQURCES
. Building 3, Capitol Complex
Gaston Caperton Charleston, WV 25305
Governor
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July 12, 1980

The Honorable Keith Burdette
President, West Virginia State Senate
State Capitol Complex

Building 1, Room 229

Charleston, West Virginia 25305

The Honcrable Rebert "Chuck" Chambers
Speaker, West Virginia House of Delegates
State Capitol Complex

Building 1, Roocm 234

Charileston, West Virginia 25308

Re: Board of Health Series 30 Rules and
Division of Healtnh Series 31 Rules

Dear President Burdette and Speaker Chambers:

As indicated in the Governcor's June 27, 1980 letter tc vou, I have perscrally
reviewed the proposed modification to the existing Series 30 Rules of the Board of
Health. In doing so, I also reviewed the comments made regarding the rules.
Althcugh several ccncerns were exXpressed, the primary concern involved the
propesal of a $5 maxdmum fee for any food handler. Those concerns centersd
arcund cost and administrative requirements for a large pool of emplovees with a
high turnover rate. On the other hand, several leocal heaith departments
expressed 2 serious need for the rules to be adopted as soon ag peossible, because
they need the other, increased permit fees to perform some basic services.
Consequently, I propose not to sign the rules as submitted but to request the
Board of Health to reconsider the rules without the focd handler permit fee at a
meeting on July 20, 1890. Assuming the revised rules are approved by the Board
of Health, we would file them as emergency rules on July 23, 1690. A copy of the
rules I propese to submit to the Board of Health is enclosed. One additional
change to the rules enclosed may be proposed to the Beard of Health by cur Cffica
of Environmental Health. The enclosed rulss add to the existing Series 3C Rules
a permit for modification tc individual cn-gite or inncvative or alternative type of
sewage facility. Because mcdification is extremely hard to define and, thus,
monitor, the Office may ask the Board to remove the provision from the proposed
rules, Please let me know if the revised Series 30 Rules and our proposed actions
are acceptable or if you have other suggestons.

Also enclosed is a copy of the Series £1 Rules of the Division of Health, as
medified in accordance with the Governoris June 27 letter. The confusicon and
concern regarding the propesed rule was caused by miscommunicaticns on our
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The Hcnorakls Xeith Burcette

The Honcrable Robert "Chuck” Chambers
Page Two '

July 12, 1980

Re: RBgard of Health Series 30 Rules and
Division of Health Series 51 Rules

part. Al discussions regarding the Seriesz 51 Rules in which either Raymona
Kinneberg or I was involved contemplated only making up the amount by which
general revenue funding for the services had been reduced. This, of course, ‘is
consistent with the Legisilature's understanding. Like several other Siate
programs, however, the Division of Health's water program has recently been
criticized by the Environmental Protecteon Agency. To address EPA's concerns,
the Office of Environmental Health within the Division increased the proposed fees,
They antcipated using the revenues generated by the fees over and above those
neaded to replace general revenues to improve the water program. Conseguently,
it is true that the fees would have resulted in monies in excess of the budget
decrease. It ia also true, however, that the excess monies would have been spent
on water programs and not used for other purposes within the Department.
Regardless, we deleted sgsecticns related to milk fees, tachnical services fees and
operating permits for water and sewage before filing the Series 51 Rules. Jce
Schock, the Director of our QOffice of Envircnmental Health, is establishing a work
group of persons within and outside the Division to address the need for increased
funding in the water program. We will, of course, not make any {inal decisions
without your concurrsance.

Again, I apclogize for any confusicon and concern these two rules caused,
I believe we have been able to reach at least temporary solutions satisfactory to
most cof the parties. In addition, we have focused on thogse areas needing
additioral discussicn and attention. Please let me know if you have any guestions
Or Concerns.

Very truly yours,

A

Taunja Willis Miller, Secretary
Department of Health and Human Rescources

TWM/jah

Enclosures

fala¥ The Honorable George Farley
The Honorable Earl Ray Tomblin
Tom Heywood

—~Raymana Kinneberg
Joe Schock

[t




KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FREROTTE

Executive Assistant

Telephone: (304) 345-4000
Corporations: 342.8000

WILLIAM H. HARRINGTON
Chiet of Staff

JUDY COOPER
Director, Administrativa Law

DONALD R, WILKES

STATE OF \VEST WRGINIA Diractor, Co‘rporations
SECRETARY OF STATE SHEREE COREN
Special Assistant
Cha.rleston 25300 (Plus ali the volunteer
halp we can get)

. FILED IN THE OFFICE OF

© THE SECEETARY COF STATE

THIS DATE j‘-‘—f‘im_/‘?f (770
July 18, 19390 ADMINISTRATIVE Lo vio o

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE'

AGENCY:

RULE: XNew Rule,

Division of Health

Series 51, Fees for Services

DATE FILED AS AN EMERGENCY RULE: July 10, 188¢C

DECISION NO. 21-90

Following review under WV Code 29A-3-~15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision w1th required findings is avail-

able from this office.

Lokt

FKEN HECHLER
Secretary of State




KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

ROBERT E, WILKINSON
Deputy Secretary of State

CATHERINE FRERQTTE
Executive Assistant

Telephone: (304) 3454000
Corperations: 342-2000

WILLIAM H., HARRINGTON
Chief of Staff

JUDY COOPER
Director, Administrative Law

DONALD R, WILKES

par.

par.

par.

par.

par.

par. -

_ STATE OF W ES I VIRG’H ‘IU&. Directer, Corparations
SECRETARY OF STATE SHEREE COHEN
L $pecial Assistant
Charlesmn 25305 {Pius all the volunteer
help we can get)
DECISION EMERGENCY RULE DECISION
(ERD 21-90)

AGENCY: Division of Health
RULE: New Rule, Series 51, Fees for Services
FITLED AS AN EMERGENCY RULE: July 10, 1990

The Division of Health hasg filed the above new rule as an
emergency.

West Virginia Code §2%2-3-15a reguires the Secretary of State
to review all emergency rules filed after March 8, 1986. This
review redquires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopiing an emergency rule; 2) exceeded the
scope of 1ts statutory authority in promulgating the emergency
rule; or 3} can show that an emergency exists Jjustifying the
promuilgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A~3-15a(a}].

{a) Procedural Compliance: WV Code 29A-3-13 permits an agency
to adopt, amend or repeal, without hearing, anv legisla-
tive rule by filing such rule, along with a statement of
the c¢ircumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule~Making Review Committee (LRMRC}.

If an agency has accomplished the above two required filings
with +the appropriate supporting documents by the +time the
emergency rule decision is issued or the expiration of the
forty—-two day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.

. The Divigion of Health filed this emergency rule with support-

ing documents with the Secretary of State on July 10, 1990 and
with the LRMRC on July 10, 1990.
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T+ is the determination of the Secretary of State that the
Division of EHealth has complied with the preocedural reguire-
ments of WV Code §29A-3-13 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §16-1-21 reads in part:

(d) The administrator of the division of health shall promulgate rules in
agecordance with §29A-3-1 et seg. of this code, setting forth the fees
established,  assessed, charged, qutficrized or approved by  the
agdministrator.

The WV Code further states in §2%~1H-6:
§29-1H-6. Rules and regulations.

The director of health is authorized to promulgate and adopt rules and
regulations as are necessary and incidental to the carrying out of the
Compact and this article. Such authorization shall include, without [imita-
tion, rules and regulations necessary and incidental to carrying out sub-
section two, section (g} article three of the Compact. Such rules and
regulations shall be promulgated only in agccordance with $29A-3-1 et seq.
of this code.

It is the determination of the Secretary of State that the
Division of Health has not exceeded its statutory authority iIn
promulgating this emergency rule.

(C) Emergency: WV Code 29A~3-15{(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitaticn; and 3) substantial. harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least ocne of the above three emergency
categories.

The facdts and circumstances as presented by the Authority are
as follows: S

In “the 1950 session of the Legislature, the general revenue
budget allocation for health programs for the £fiscal year
starting July 1, 1990 was reduced by $560,000.00. The Legisla-
ture also passed House Bill 466C allowing the Division of
Health and local boards of health to charge fees focr services.
No individual, however, may be denied health care services
because of the inability to pay. Revenue from such fees nust
be used only for funding health programs.

2
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If the reduction in the general allocation for health programs
is not substantially replenished £from fees, there will be
substantial harm +to the public interest Dbecause necessary
health programs will be reduced or eliminated; therefore, in
order - for the immediate preservaticn o¢f the public health,
safety and welfare jeopardized by the reduction or elimination
of health programs, this rule is filed on an emergency basis.

In itg 19%0 session, the West Virginia Legislature passed H.B.

4660 which allowed the Division of Health to establish £fees
that would be charged for services. This was done to help the
division offset a $560,000 budget cut that was passed in the
same session. A copy of §16-1-21, which contains the operative
language passed by the legislature, is attached to this de-
cisicn as Exhibit 1. This new section of the code took effect
on July 1, 1990 and its provisions explicitly provide the
division "shall promulgate rules in accordance with article
three, chapter twenty-nine-a o¢f this code, setiting forth the
fees established, assessed, charged, authorized or approved by

the administrator.® (See §l6-1-21(4) There are no limits
placed on the ability of the division to submit emergency rules
in order to implement this section. Since this section took

effect on July 1, the division was empowered by this section to
promulgate "reasonable" rules under this section of the code.

During its extraordinary session in June of 1990, several
members of both houses of the legislature submitted a petition
to the Secretary of State's office expressing their concern
about the proposed fees rule that the Division of Health had
submitted and urging this office not to approve the proposed

fee rule as an emergency rule. {See Exhibits 2 and 3.} The
petitions submit that there are no grounds for granting emer=-
gency rule status to this rule. The Administrative Procedures

Act provides that "an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the
public. peace, health, safety or welfare or is necessary €0
comply with a time limitation established by the code or by a

federal statute or regulation or to prevent substantial harm to
the public interest." (Emphasis added) (See §29A-3-15 cof the
West Virginia Code.) By establishing July 1, 1930 as the
effective date of §16-1-21, the legislature gave the Division
of Health no choice but to use the emergency rule provisions of
the Administrative Procedures Act to implement this portion of
the code. By using the legislative rulemaking process, the
Division of Health would have to wait until the end of the 1991
session of the legislature to put the fees reguired by this
section into place. I find that the Division of Health was
cperating under a time limitation established by the legisla-
ture in its passage of H. B. 4660. If the legislature passes
rulemaking authority in the future, and wishes to._withhold the
use of emergency rulemaking to implement a program, it should
provide such a limitation in the language of the law.
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I have reviewed the written comments submitted to the Division
of Health in response to the proposed versicn of this rule asg
well as several letters that have been directly submitted to
this office. It seems that the Division of Hezlth has removed
the most controversial portions of this rule. Alsc, I under-
gstand that the gtaff of the Division of Eealth met with members
of the State Senate after the submission of the petition and
that portions of the rule were deleted as a response to that
meeting and public comment. (See Exhibit 4.)

I+ is the determination of the Secretary of State that this
proposal gualifies under the definition of emergency as a "time
limitation."”

This decision shall be cited as Emergency Rule Decision 21-90
or ERD 21-90 and may be cited as precedent. This decision is
availakble from the Secretary of State's office and has been
filed with the Division of Health, the Attorney Gsneral and the
Legislative Rule Making Review Commission.

T Rlehil

REN ERCHIER
SECRETARY OF STATE

FILED IN THE OFFICE OF
THE SECRETARY OF §.TE

1S DATE :
Entered ADMINISTRATIVE v DVISION |

Al
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16-1-21. 'Fees for services; health services fund.
EXHIRIT 1

{a) Notwithstanding any other provisions of this chapter, the
administrator <f the division of health may zssess and charge
reasconable fees for the provision of services provided by the
division of nealth: Provided, That nc individual may be danied
nealth care services because of the inablility of the individual
to pay for services when services are provided to similarly
situated individuals who have the ability to pay for them.
Payments of fees shall be deposited intc a special revolving fund
in the state treasury.

(b) Any balance incliuding accrued interest in the special
revolving fund at the end of any flscal year shall not revert to
the general revenue fund but shall remain in the fund for use by
the administrator of the division of health for funding nealth
programs in the ensuing fiscal years.

{(c) The administrator ¢f the division of health may authorize
reasonable fees for the provisien of services by county or
municipal boards of healih as created in article twe or article
two-2 of this chapter: Provided, That no individual may be
denied health care services because of the Inablility of the
individual to pay for services when services zre provided to
similarly situated individuals whe have the ability to pay for
them. Payments of fees shall be deposited inte the local board

of health account feor use by the local board of health for

iy

funding nealth programs. The fees establisned will be created on




a sliding fee basis determined by an individual's ability to pay:
Provided, however, That the board of health may submif a request
through the administrater for third party reimbursement where
such request is apprepriate: Provided further, That boards of
health which esfablish such fees shall annually submit a schedule
of fees, a sliding fee scale and an accounting of amounts
collected to the administirator of the division of health for
approval on an annual basis.

{d) The administrator of the divisicn of health shall
promulgate rules in accordance with article IThree, chapter
twentyv-nine-a of this code, setiing forth the fees established,

assessed, charged, authorized, cor approved by the administrator.

NOTE: THIS SECTION WAS ENACTED OR AMENDED BY THE 1990 REGULAR
SESSION AND WILL NOT BE IN EFFECT IN THIS FORM UNTIL
JULY 1, 1990.




HOUSE OF DELEGATES
WEST VIRGINIA LEGISLATURE .
STATE CARITOL -
CHARLESTON 25305

June 25, 1990
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The Honorable Ken Hechlex
Secretary of State ) N
State Capitol . - . e . T
Charleston, West Virginiz 25305

“lll i
b

Dear Secretary Hechler:

We urge you te deny any regquest frog the Division of Health and Human
Rescurces to Implement the provisions of Draft Rule 51 on an "emergency"
basis. _We do not believe any urgency exists.

It is our belief that the proposed fees based on water and sewer usage
are contradictory to the provisions of H.B. 4660.. Further review by the
Legislature is mecessary to insure that these proposad fees are within the
intent of the Legislature and do not beccme ancther burdemsome tax upcn the
utility users and businesses of this State.
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EXHIBIT 3

THE SERATE ©OF WEST VIRGINIA
OFFICE OF THE PRESIDENT

s CHARLESTON 253035
KgiTH BURDETTE ) ' = :
PRESIDENT

June 26, 1990

Honorable Ken Hechler ) -
Secretary of State

Building 1, Suite 157-K

Charleston, West Virginia 25305

Pear Secretary Hechler;

It has come to cur attenticn that the Division ¢f Health
and the State Beoard cf Health intend to file on July 1, 1880,
two emergency ruleées with the Secretary of State relating to fees
for services. We are sgpecifically zrxeferring to Series 30, Faes
for Permiits proposed by the Board cof Health and Sexies 51, Fees
for Services preoposed by the Division ¢f Health.

We are not convinced that an emergency exists justifving
the preomulgation of the proposed emergency zrules., W.Va. Code

§292-3-15 states that "an emergency exists when the promulgation
of a rule is necessary for the immediate preservation of the
public peace, health, safety  or . welfare...or tTo prevent
substantial harm to the public interest." The services for which
fees are being established have been and are currently being
provided by +the wvarious boards of health and the Division, We
kelieve that the propcsed rules are neot necessary tor the
preservation of the public health, safety or welfare nor would
there Dbe sustantial harm to the public interest if these rules
were not put into effect immediately, but rather were reviewed
by the Legislature through the regular rule-making process prior
to implementation.

Therefore, we urge veu to refuse to accept the proposed
emergency rules on the basis that an emergesncy doss not exist
and +that substantial harm may be inflicted on those persons
subject to the fees if an emergency ruled is put into effect.

and’Members of the West Virginia
State Senate




Honorable Ken Hechler
Pacge 2
June 26, 1950




-4 B

EXHIBIT 4

STATE 2F #EST vIRGINIA
QFFICE QF THE GOVEIRNOR
CTHARLESTON 28303

June 27, 18S0Q

Gaston CarcATON ’ ’ S

SovarRNG=S

The Honorable Reobert Chambers
Speaker

West Virginia House of Delagatass
State Caplitol, Room 229
Charleston, West virginia 25305

Dear Speaker Chambers:

Recently thera has been considerable concsrn voicad abour LIwo
emargency rules proposed by the Department of Health and Human
Resourcas relating to fees for services. I believe thesze concerns
are legitimate. Consequently, the Department will take the following
actions cn these proposed feesg.

The Department will modify Series 51, Fees for Services. Rased
upon comments received from legislators and citizens it apcears these
rules exceeded legislative intent under House Bill 4680 passed last
sessicn. The Department will delete all secticns reslated +2 milk Zees
and technical services fees and operating permits for water and
sewage. Based on the comments received, the Department feels this
will eliminate the concerns about this rule. If further problems
arise, the Department 1s preparsd to make additicnal adjustments.
Action on the deleted sections will not occur witheut c¢oncurrencs of
the legislative l=adership.

The seccond rule, Serles 30, Fees for Permits is a medification to
existing rules adopted by the legiszlature under WV Code Sectien
16-2A-6. This rule was approved for adoption by the Bocard of Health
cn Friday, June 13, 1890. It will not be filaed for smergency adoption
on July 1, 1590. 1Instsad, I have asked Secretary Willis Miller to
rersconally review this rule. Following that review, she will discuss
her proposed action with each of you prioer to proceeding.

I trust these actions will adequately address your concerns.
si;cerel , ;é>7,\
Gaston egton
Governer

G<:3h

c¢e: Taunja wWillis Miller
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The Honcorable Ken Hechler
Secretary of State

State Capltol Building
Charleston, West Virginia 25305

(B

Dear Secretary Hechler: ;j;
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This letter concernsz the Fees for Services rule filed in
your Office ¢on an emergency baslis on July 12, 19%0 by the Divi-
sion of Health of the Department of Health and Human Resources.
The purpose of this letter is £o provide the additional informa-
ftion requested by your COffice regarding the Department's interac-
tions with members of the Legislature about this rule subseguent
to the public hearing held on June 22, 1990.

Since the public hearing, I have personally discussed thelr
objections to the rule as it was propeosed for hearing with a
number of Senators and Delegates. During the sessicn, I met
individually with Senator Craligo, 3Senator Holliday and Senate
President Keith Burdette, but not until after the Senate had
decided to write your Office concerning the rule and were actual-
ly in the process of signing the letter zreceived by Secretary
Hechler., I also spoke again with President Burdette and Delegate
Pat Murphy last week.

The criticisms of the rule expressed by legislators to me

dealt with the proposed feeg relating to: milk laboratory test-
ing, permits and products; and the operation of and technicail
assistance to water and sewage systems based on volume. These

controversial items have been deleted from the emexrgency rule.
It is my understanding, based on the above-reported conversa-
tiong, that the deletion of these very controversial fees make
the rule acceptable. I have attached £for your Iinformation a
letter sent to Fresldent Xelth Buzdette and Speaker Chuck
Chambers regarding rewvisions to this rule.

Although the Department has not completed its in-depth study
0f the rule and all comments received, a number of other fees
originally proposed which received a substantial amount of critli-
cism have either been deleted or reduced £for the purpose of the
emergency filing. As you can see from a comparison of the emer-
gency rule and the public hearing version, fees for watar system
gperators, water well drillers, plumbers and other installers and
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testers, home owner water well drilling permits, certain food-
related operations and others have bsen deleted. Fees relating
to asbestos and dental =x-rays have been revised and the concept
of a makXximum fee has been introduced for health facllity con-
struction related activities. Additionally, the public comment
precess regarding the establishment of fees for =ervices at the
county level has been strengthened.

It is the Department's belief that the emergency rule flled
in your Office not only satisfies legislative concerns, but also
omits a number of other controversial proposals. No future
sctions will be taken by the Department on these controversial
issues without legislative review through the routine rule-making
process. )

I hope that this letter will assist you in deciding to
accept the emergency filing. If I can be of further assistance

to you, please let me know.
Sincerely, /ﬁgiiwquﬁaée7
f;ffo”””‘“i;

na A. Kinneberg
Deputy Secretary

RAK/kpg
Attachment

ca: Taunja Willis Miller




STATE OF WEST VIRGINLA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

_ Building 3, Capitol Complex
Gaston Caperton ‘ Charleston, WY 25305
Governor

July 12, 1890

The Honcratle Keith Burdetfe
President, West Virginia State Senate
State Capitel Complex

Building 1, Room 229

Charleston, West Virginia 25308

The Honorable Robert "Chuck'" Chambers
Speaker, West Virginia House of Delegates
Stats Capltol Complex

Building 1, Recom 234

Cha.rleston, West Virginia 25305

Re: Beard of Health Series 30 Rules and
Division of Health Series 51 Rules

Dear Prasident Burdette and Speaker Chambers:

As indicated in the Governor's June 27, 18390 le+ter to you, I have perscnally
reviewed the proposed modification to the existing Series 20 Rules of the BRoard of
Health. In doing so, I also reviewed the comments made regarding the rules.
Although several concerns were expressed, the primary concern involved the
propesal of a $3 maximum fee for any fcod handler. Those concerns centered
around c¢ogt and administrative requirements for a large pool of employvees with a
high turnover rate. On the other hand, several local health departments
expressed a sericus need for the rules to be adopted as socn as posszble, because
they need the other, increased permit fezes to perform scme basic services.
Consequently, I propcse not to sign the rules as submitted but to reguest the
Board of Health tc reccnsider the rules without the food handler permit fee at a
meeting on July 20, 195C. Assuming the revised rules are approved by the Board
of Health, we would file them as emergency rules on July 23, 1580. A cooy of the
rules I propose to submit to the Board of Health is sncicsed. One additional
change {c the rules enclosed may be proposed to the Board of Health by our Office
of Environmental Health. The enclosed rules add to the existing Series 30 Rules
a permit for modificaton to individual on-site or innovative or alternative type of
sewage facility. Because modification is extremely hard to define and, thus,
monitor, the Office may ask the Board to remove the provision from the proposed
rules. Please let me know if the revised Series 30 Rules and cur proposed acticns
are acceptable or if you have other suggestions.

Alsc enclosed is a copy of the Series 1 Rules of the Division of Health, as
modified in accordance with the Governor's June 27 latter., The confusion and
concern regarding the proposed rule was caused by miscommunications on our
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July 12, 1890

Re: Board of Health Series 30 Rules and
Division of Health Series 51 Rules

part. Al discussions regarding the Series 51 Rules in which either Raymona
Kinneberg or I was involved contemplated only making up the amount by which
general revenue funding for the services had been reduced. This, of course, is
consistent with the Legislature's understanding. Like several other State
programs, however, the Division of Health's water program has recently bean
criticized by the Environmental Protection Agency. To address EPA's concerns,
the Office of Envirgnmental Health within the Division increased the proposed fees.
They anticipated using the ravenues generated bv the fees over and above these
needed to replace general revenues to improve the water program. Conseguently,
it is true that the fees would have resulted in monies in excess of the budget
decrease. It is also true, however, that the excess monies would have been spent
on water programs and not used for other purposes within the Department.
Regardless, we deleted gections related to milk fees, technical services fees and
operating permits for water and sewage before filing the Series 51 Rules. Joe
Schock, the Director of our Office of Environmental Health, is establishing a work
group of persons within and cutside the Division to address the need for increased
funding in the water program. We will, of course, nct make any final decisions
without yeur concurrence.

Again, I apologize for any confusion and concern these two rules caused.
I believe we have been able to reach at leagt temporary solutions gsatisfactorv to
mosat of the partes. In addition, we have focused on those areas needing
additional discussion and attenton. Please let me know if you have any questions
or concerns.

Very truly yours,

Ao

Taunja Willis Miller, Secretary
Department of Health and Human Resources

TwWM/jah o
Enclosures -

cc: The Honeorable George Farley
The Honorable Earl Ray Tombiin
Teom Heywood
—Raymona Kinneberg
Joe Schock
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