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STATE OF T VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Office of the Secretary
State Capitol Complex, Building 3, Room 206
Charleston, West Virginia 25305
Telephone: (304) 558-0684 Fax: (304) 558-1130

Cecil H. Underwood
Governor

Joan E, Ohl
Secretary

December 18, 1997

The Honorable Mike Ross, Co-Chairman
The Honorable Mark Hunt, Co-Chairman
Legislative Rule-Making Review Committee
State Capitol Complex

Building 1, Room MB-47

Charleston, West Virginia 25305

Dear Chairmen Ross and Hunt;

Enclosed is the final approval by the Department of Health and Human Resources
of a proposed new rule titled the “Drinking Water Treatment Revolving Fund Rule.” No
comments were received on the proposed rule in a thirty-day comment period ending
December 15, 1997. The content of the proposed rule is already in effect as an
emergency rule.

The proposed rule implements the provisions of House Bill 2712 passed by the
1997 Legislature to position the State to take advantage of a new federal program
designed to help states in providing financial assistance to public water systems for
infrastructure improvements. Under the program, West Virginia stands to receive $12.5
million in federal funds this fiscal year and continued substantial funding through 2004.

| request your committee to consider the rule for approval during the 1998
legislative session in order to avoid the expiration of the emergency rule prior to when
the proposed rule could be considered in the 1999 legislative session and final filed
thereafter, A hiatus in the ability to make and administer loans under this program would
be detrimental to improvements in water quality.

The Department appreciates your attention and cooperation in this matter.

Sincerely,

Enclosure




Date:

To:

From:

Re:

f.

December 18, 1997

Legislative Rule-Making Review Committee

Division of Health

Drinking Water Treatment Revolving Fund Rule, 64 CSR 49
Authorizing statute(s) citation: W. Va. Code §16-13C-2(b)

Date filed in State Register with Notice of Hearing
(Public Comment Period): November 14, 1997

Other notice, including advertising, given of the hearing: Notice and copies of
the proposed rule were given to the Region lll office of the Environmental
Protection Agency, the WV Water Development Authority, the WV
Infrastructure and Jobs Development Council, the Public Service Commission
and various organizations including the WV Rural Water Association, the WV
Association of Consulting Engineers, the WV American Water Consulting
Engineers, the WV American Water Works Association, the Rural Community
Assistance Program, the Contractors Association of WV _and the National
Small Flows Clearinghouse at WVU.

Date of hearing(s): Comment period 11-14-97 to 12-15-1997

List of persons who appeared at hearing, comments received, amendments,
reasons for amendments.
Attached No comments received __ X

Date of filing in State Register the Agency-Approved proposed Legislative
Rule following public hearing: _ December 19, 1997

Name and phone number of agency contact person: Larry Arnold 558-3223

If the statute under which you promulgated the submitted rules requires certain
findings and determinations to be made as a condition precedent to their
promulgation:

a.

Give the date upon which you filed in the State Register a notice of the time
and place of a hearing for the taking of evidence and a general description of
the issues to be decided. N/A

Date of hearing:

On what date did you file in the State Register the findings and
determinations required together with the reasons therefor?

Attach findings and determinations and reasons:




ABSTRACT - PROPOSED RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF HEALTH

DRINKING WATER TREATMENT REVOLVING FUND
64 CSR 49

Summary: This proposed new legislative rule, Drinking Water Treatment Revolving Fund,
establishes standards and procedures regarding providing loans to public water systems to finance
the cost of infrastructure improvements needed to comply with State and federal requirements for
safe drinking water. The rule contains the following sections: general; definitions; procedure;
fund establishment; project eligibility; priority ranking; procedure; financial administration;
disadvantaged communities; application procedures and requirements; capacity development;
environmental review; and records.

The 1997 Legislature passed House Bill 2712 in order to position the State to take
advantage of a new federal program authorized in 1996 in amendments to the federal Safe
Drinking Water Act (42 U.S.C. 300f et seq.) This new federal Drinking Water State Revolving
Fund Program 1s designed to assist states to provide loans to public water systems to finance the
cost of infrastructure improvements needed to comply with State and federal requirements for safe
drinking water. Under this program, the U.S. Environmental Protection Agency (EPA) will
provide most of the initial funding to start the West Virginia drinking water treatment revolving
fund program and will continue to provide substantial grant funds through the year 2004. The
Division expects that the overall federal funds provided for this loan program will total well over
$55 million dollars.

The loan fund will be administered and managed by the West Virginia Water Development
Authority as directed by the Division of Health and as required under federal law. The Division
of Health (Bureau for Public Health) expects the required State matching funds to be provided
by the State West Virginia Jobs and Infrastructure Council. Projects are required to be approved
by the Council in order to obtain loans from the fund.

For further information contact: Katy Mallory, Office of Environmental Health Services,
Bureau for Public Health, Department of Health and Human Resources, 815 Quarrier Street,
Charleston, West Virginia, 25301, telephone (304) 558-2981; or the Office of Regulatory
Development, Bureau of Operations, Department of Health and Human Resources, State Capitol
Complex, Building 3, Room 265, Charleston, West Virginia, 25305, telephone (304) 558-3223.

Copies of the proposed rule may be purchased from the Administrative Law Division of the
Office of the Secretary of State, State Capitol Complex, Building 1, Suite 157K, Charleston, WV
25305-0771, phone (304) 558-6000.

10/3/97



FISCAL NOTE FOR PROPOSED RULES

Rule Title: Drinking Water Treatment Revolving Fund Rule, 64 CSR 49
Type of Rule: _X Legislative ___Interpretive __ Procedural

Agency: Bureau for Public Health (For the Division of Health)
Department of Health and Human Resources

Address: Building 3, Capitol Complex
Charleston, W. Va. 25305

1. Effect of the ANNUAL FISCAL YEAR
Proposed Rule Increase Decrease Current Next Thereafter

Estimated Total Cost $ 5 $ 12,770,560 _S_ 9,245,560 $ 9,245.560
Personal Services T 668,000 T 668,000 668,000
Current Expense 3,198,116 1,373,166 1,373,166
Repairs & Alterations -0- -0- -0-
Equipment 155,600 32,876 32,876
Other 11,748,844 7,171,518 7,171,518
Revenue 12,55..8‘800 7,121,300 7,121,300

2. Explanation of above estimates.

The table above provides an overall summary of the revenue estimated to be received from the
federal government and the costs of administering the State Drinking Water Treatment Revolving Fund
Program. Federal revenue to be received the first year is estimated at $12,558,800. Of this,
$11,748,844 is designated to go directly to local community water systems in the form of loans to be
used to finance the cost of infrastructure improvements needed to comply with State and federal
requirements thereby providing safe drinking water for their customers. The overall State funds match
for the first year is $2,511,800 in construction loan funds and $700,000 for the “set-aside” accounts (see

pp 3-4). Some of the match funds will be used for State administrative costs; some will be used to
benefit local programs.

The addendum (pp 3-4) supplies additional details.
3. Objectives of this rule:
This proposed new legislative rule establishes standards and procedures regarding providing

loans to public water systems to finance the cost of infrastructure improvements needed to comply with
State and federal requirements for safe drinking water.



4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

The Department estimates that West Virginia will receive $12.558,800 in federal
grant money for the State fiscal year 1998 for use in the new drinking water treatment
revolving fund program. The federal grants are expected to continue through at least
FY 2004, with an estimated annual allocation of $7,121,300 totaling over $55 million
in federal grant money during the next seven (7) years.

States are required to provide a twenty percent match for the federal grant
money. The State match for construction loans will be $2,511,760 for the 1998 fiscal
year and $1,424,260 annually for the six (6) years thereafter. This State match is
projected to come from the West Virginia Jobs and Infrastructure Council funds. An
additional appropriation of general revenue funds in the amount of $700,000 will serve
as match funds for the activities conducted under the four (4) “set-aside” accounts.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of Citizens.

The impact on specific groups will be determined by which projects are awarded
loans as laid out in the annual intended use plan, this proposed rule and the requirements
of the Water Development Authority and the West Virginia Jobs and Infrastructure
Council.

C. Economic Impact on Citizens/Public at Large.
The drinking water treatment revolving fund program will assist public water
systems in financing the cost of infrastructure needed to provide State citizens with safe
drinking water. These construction and associated activities will provide both short and

long term job opportunities. The presence of safe drinking water should improve public
health and also facilitate long-range economic development.

Date: November 1, 1997

Signature of Agency Head or Authorized Representative

Deen £ OVY

Joan E. Ohl, Secretary
epartmant of Health and Human Resources



Addendum to Item 2 of the Fiscal Note for
Drinking Water Treatment Revolving Fund Rule, 64, CSR 49

Details of Estimated Expenditures Under the
State Drinking Water Treatment Revolving Fund Program

Expenditures associated with the State Drinking Water Treatment Revolving Fund
Program are divided among the loan fund account and four (4) “set-aside” accounts. A State
match is required for each of the four (4) set-aside accounts, in addition to the State match for
construction loans.

» The Loan Construction Account will be used solely for loans to local community
water systems to finance the cost of infrastructure improvements needed to comply with State and
federal requirements, thereby providing safe drinking water for their customers. This account
includes only revenue from the federal government.

FY 99 &

LOAN CONSTRUCTION ACCOUNT FY 98 THEREAFTER
Positions 0 0
Personal Services 0 0
Current Expenses 0 0
Equipment 0 0
Other $11,540,428 $6,963,102
Total $11,540,428 $6,963,102

* The Program Oversight Account (Administration of Loan Fund) is used to finance
the cost to the division or its agents of administering the program. A maximum of 4% of the
federal funds may be used for this purpose.

PROGRAM OVERSIGHT (ADMINISTRATION OF LOAN FUND) ACCOUNT

FY 99 &

FY 98 Thereafter

Positions 5 5
Personal Services $142,000 $142,000
Current Expenses 289,386 90,500
Equipment 26,250 7,676
Other 44,304 44304

Total £501,940 $284,480



Addendum to Item 2 of the Fiscal Note for
Drinking Water Treatment Revolving Fund Rule, 64, CSR 49

« The Technical Assistance Account is used to provide technical assistance services for
small systems to assist those systems in maintaining compliance with the federal safe drinking
water act. A maximum of 2% of the federal funds may be used for this purpose.

FY 99 &

TECHNICAL ASSISTANCE ACCOUNT FY 98 Thereafter
Positions 0 0
Personal Services 0 0
Current Expenses $251,176 $142,426
Equipment 0 0
Other 0 0
Total $251,176 $142,426

+ The Local Assistance Account is used for local assistance including, but not limited
to, delineation and assessment of source water protection areas, loans for source water protection
programs and well-head protection programs, and capacity development assistance. Under federal
guidelines, these services may be accomplished through contractual services. A maximum of
12% of the federal funds may be used for this purpose in the first year of the program and 7%
in the second and succeeding years.

LOCAL ASSISTANCE (SOURCE WATER PROTECTION)

FY 99 &

FY 98 Thereafter

Positions 6 6
Personal Services $ 189,000 $ 189,000
Current Expenses 1,207,016 212,000
Equipment 67,000 10,600
Other 58,968 58,968
Total $1,521,984 $ 470,568

» The State Activities Account is used for various State activities including, but not
limited to, the public water supply supervision program, source water protection, capacity
development, and operator certification. A maximum of 10% of the federal funds may be used
for this purpose.

FY 99 &

STATE ACTIVITIES ACCOUNT FY 98 Thereafter
Positions 12 12
Personal Services $ 337,000 $ 337,000
Current Expenses 1,450,538 928,240
Equipment 62,350 14,600
Other 105,144 105,144

Total $1,955,032 $1,384,984
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64 CSR 49

WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULE
DRINKING WATER TREATMENT REVOLVING FUND
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§64-49-1. General. e o

1.1. Scope. -- The 1996 Safe Drinking Water Act Amendments authorized a drinking water
treatment revolving fund program. The federal government will provide most of the initial funding
to start the West Virginia drinking water treatment revolving fund program. This program allows
the State to provide financial assistance to public water systems to finance the cost of infrastructure
improvements needed to comply with the requirements of the federal Safe Drinking Water Act. The
fund will be administered by the water development authority. This rule establishes State-level
procedures, standards for project eligibility, and gives direction to the State water development
authority.

1.2. Authority. -- W. Va. Code §16-13C-2(b).
1.3. Filing Date. --
1.4, Effective Date. --

L.5. Administration. -- This rule is administered by the division of health of the department of
health and human resources.!

§64-49-2. Definitions.

2.1. Capacity Development. -- The technical, managerial and financial capability of a public
water system.

2.2. Capitalization Grant. -- The assistance agreement by which the U. S. Environmental
Protection Agency obligates to award funds allotted to a State for purposes of capitalizing the State’s
revolving fund and funds for other purposes authorized in Section 1452 of the safe drinking water
act.

2.3. Community Water System. -- A public water system which serves at least fifteen (15)
service connections used by year-round residents or regularly serves at least twenty-five (25) year-
round residents.

2.4. Compliance. -- Compliance with State and Federal laws, rules and regulations applicable
to public water systems.

" The Department of Health and Human Resources (DHHR) was created by the Legislature's reorganization
of the executive branch of State government in 1989, The Department of Public Health was renamed the Division of
Health and made a part of the DHHR (W. Va. Code § 5F-1-1 et seq.). Administratively within the DHHR the Bureau
for Public Health through its Commissioner carries out the public health function of the Division of Health.

12/18/97 1



64 CSR 49

2.5. Cross Cutter Authorities. -- Federal laws and authorities that apply by their own terms to
projects or activities recerving federal assistance.

2.6. Disadvantaged Community. -- The service area of a public water system that meets the
affordability criteria established in the annual intended use plan after public review and comment
by the division and as approved by the U. S. Environmental Protection Agency.

2.7. Division of Health. -- The division of health of the department of health and human
resources.”

2.8. Drinking Water Treatment Revolving Fund. --The fund established by W. Va. Code § 16-
13C-3(a) to be used for financial assistance to the public water systems for eligible project costs.

2.9. Intended Use Plan. -- A document prepared by the division each year which identifies the
intended uses of the funds in the drinking water treatment revolving fund.

2.10. Public Water System. -- Any water system or supply which regularly supplies or offers
to supply, piped water to the public for human consumption, if serving at least an average of twenty-

five (25) individuals per day for at least sixty (60) days per year, or which has at least fifteen (15)
service connections and includes:

(1) Any collection, treatment, storage, and distribution facilities under the control of the owner
or operator of the system and used primarily in connection with the system, and

(2) Any collection or pretreatment storage facilities not under such control which are used
primarily in connection with the system.

A public water system does not include a system which meets all of the following conditions:

(1) which consists only of distribution and storage facilities (and does not have any collection
and treatment facilities);

(2) which obtains all of its water from, but is not owned or operated by a public water system
which otherwise meets the definition;

(3) which does not sell water to any person; and
(4) which 1s not a carrier conveying passengers in interstate commerce.

2.11. Project Priority List. -- The list of projects that are to be funded which is published in the
intended use plan.

2.12. Safe Drninking Water Act. -- The federal statute commonly known as the “Safe Drinking
Water Act”, 42 U.S.C. 300f et seq., as enacted, amended, and as may be subsequently amended.

2 See footnote 1.

12/18/97 2



64 CSR 49

2.13. Set-Aside. -- Moneys from the capitalization grant to be used for non-project activities
specific to the Safe Drinking Water Act.

2.14. Smal] System. - A drinking water system serving ten thousand (10,000) or fewer persons.

2.15. Water development authority. -- The water development authority provided for in W. Va.
Code § 22C-1-4.

§64-49-3. Procedure.

3.1. The division will receive capitalization grants from the U. S. Environmental Protection
Agency for the purpose of establishing a drinking water treatment revolving fund construction find
to assist public water systems to finance the cost of infrastructure needed to comply with the Safe
Drinking Water Act and to fund non-project activities defined in Section 4 of this rule.

3.2. The division shall develop an annual intended use plan for each year that the drinking
water treatment revolving fund program is in place.

3.2.a. The intended use plan shall contain the proposed set-aside amounts for non-project
activities that the division intends to use. The set-aside accounts are described in Section 4 of this
rule.

3.2.b. The intended use plan shall contain a priority list of eligible projects per Section 5
of this rule that the State intends to fund during the fiscal year covered. The priority ranking
procedure is described in Section 6 of this rule. This list shall contain at a minimum, the public
water system, population served, water supply, project description, project type, estimated project
cost, project priority and the expected financial terms. The financial administration is described in
Section 7 of this rule.

3.2.c. The division shall also maintain a comprehensive priority list of anticipated future
projects as described in Section 6 of this rule. This list shall contain the projects, the estimated
priority and the expected funding schedule for each.

3.2.d. The intended use plan shall include a discussion of the financial status of the
drinking water treatment revolving fund. This discussion shall include the total amount of moneys
in the fund from all sources, the types of projects to be funded, the general types and terms of
financial assistance to be provided, the amounts for non-project activities and the amounts used for
disadvantaged communities. The procedure for disadvantaged communities is described in Section
8 of this rule and shall be included in the annual intended use plan.

3.3. The division shall submit a capitalization grant application to the U. S. Environmental
Protection Agency annually during the years that capitalization grants are available for the federal
drinking water treatment revolving fund program.

3.4, After the division receives U. S. Environmental Protection Agency approval of the

capitalization grant application which includes the annual intended use plan, financial assistance
may be made to public water systems by the water development authority as specified in Section 7

12/18/97 3



64 CSR 49

of this rule and W. Va. Code § 16-13C-1 et seq.

3.5. The applicant’s procedures and requirements for drinking water treatment revolving fund
assistance are described in Section 9 of this rule.

3.6. The division shall submit a biennial report to the U. S. Environmental Protection Agency
regional administrator discussing the State’s activities which receive funding from the federal
capitalization grant.

§64-49-4. Fund Establishment.

4.1. Establishment of the Fund. - The water development authority shall establish a permanent
and perpetual fund to be known as the West Virginia drinking water treatment revolving fund. The
fund shall be kept separate and apart from all other funds or programs of the water development
authority and the division.

4.2. Establishment of Set Aside Accounts. -- There are four (4) allowable set-asides from the
capitalization grant, as described in subdivisions 4.2.a through 4.2.d of this rule.

4.2.a. Program Oversight (Administration of the Fund). -- An amount up to four percent
(4%) of the capitalization grant may be used for to finance the cost to the division or its agents of
administering the program.

4.2.b. Technical Assistance. -- Two percent (2%) of the federal capitalization grants shall
be utilized to provide technical assistance services for small systems to assist those systems in
maintaining compliance with the federal safe drinking water act. The technical assistance services
for small systems shall be contracted by the division to non-profit organizations that:

4.2.b.1. Have a membership that represents at least twenty-five percent (25%) of the
small systems of this State; and

4.2.b.2. Have at least five (5) years of experience in providing on-site technical
assistance to small systems.

4.2.c. Local Assistance. -- An amount up to fifteen percent (15%) of the capitalization
grant may be used for local assistance such as, but not limited to: delineation and assessment of
source water protection areas, loans for source water protection programs and well-head protection
programs and capacity development assistance. Contractual services may be funded from this
account for these services. No more than ten percent (10%) may be used for any one (1) activity.

4.2.d. State Activities. -- An amount up to ten percent (10%) of the capitalization grant
may be used for State activities such as, but not limited to: the public water supply supervision
program, source water protection, capacity development, and operator certification.

4.3. Sources of Money for the Drinking Water Treatment Revolving Fund.-- The drinking water

treatment revolving fund is comprised of moneys appropriated by the legislature, moneys allocated
to the State by the federal government for the purposes of establishing the drinking water treatment
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64 CSR 49

revolving fund, all receipts from loans made from the drinking water treatment revolving fund, all
income from investment of moneys held in the drirkking water treatment revolving fund, and all other
sums designated for deposits to the drinking water treatment revolving fund from any source, public
or private.

4.4. Use of Moneys in the Drinking Water Treatment Revolving Fund. - Moneys in the
drinking water treatment revolving fund are to be used solely to make loans and to make other
allowable financial assistance to eligible projects for public water systems, as described in the Safe
Drinking Water Act and in W. Va. Code § 16-3C-1 et seq. Each loan shall be in an amount that
covers those costs of a project for which funds are sought by the applicant from the water
development authority.

4.5. Investment of Moneys in the Drinking Water Treatment Revolving Fund. -- The water
development authority is permitted to invest the moneys in the drinking water treatment revolving
fund that are not needed for immediate disbursement or use in obligations or securities that are
lawful investments for public funds of the State.

4.6. Disbursement of Moneys from the Drinking Water Treatment Revolving Fund. — Moneys
are to be disbursed from the drinking water treatment revolving fund only upon written authorization
from the director of the water development authority or his or her designee.

§64-49-5. Project and System Eligibility.

5.1. Both community and non-community non-transient public water systems are eligible for
drinking water treatment revolving fund funding, with the following exceptions:

5.1.a. For-profit non-community non-transient water systems; and
5.1.b. Federally owned public water systems.

5.2. The eligible system shall not be significantly out of compliance with any national or State
drinking water rules, regulations or variances unless the determines that the proposed project will
enable it to come into compliance. The system shall provide assurances to the division that the
proposed project will enable the system to attain compliance.

5.3. Subdivisions 5.3.a through 5.3.g list examples of some of the types of projects that may
be funded by the drinking water treatment revolving fund. The examples listed are not to be
construed as an exhaustive or limiting list of potentially eligible projects.

5.3.a. Examples of eligible public health and compliance projects are projects to:
5.3.a.1. Facilitate compliance;

5.3.a.2. Further health protection objectives;

5.3.a3. Address exceedances of action levels and maximum contaminant levels
(MCL"s) specified in the Division of Health Legislative Rule, Public Water Systems, 64 CSR 3;

12/18/97 5



64 CSR 49

5.3.a4. Prevent future violations; and
5.3.a.5. Maintain compliance.
5.3.b. Examples of eligible restructuring projects are projects to:

5.3.b.1. Upgrade or replace infrastructure to continue to provide the public with safe
drinking water;

5.3.b.2. Replace aging infrastructure, including, but not limited projects to:
5.3.b.2.A. Rehabilitate or develop water sources to replace contaminated sources:

5.3.b.2.B. Install or upgrade treatment facilities, if the installation or upgrading
will improve the quality of drinking water to comply with federal primary or secondary drinking
water standards as adopted in the Division of Health Legislative Rule, Public Water Systems, 64
CSR 3;

5.3.b.2.C. Install or upgrade storage facilities to prevent microbiological
contaminants from entering the water system; and

53b.2.D. Install or replace transmission and distribution pipes to prevent
contamination caused by leaks or breaks in the pipe, or improve water pressure to safe levels.

5.3.c. Projects to consolidate water supplies are eligible when:

5.3.c.]. Individual homes or public water systems have an inadequate quantity
of water;

5.3.c.2. A water supply is contaminated; or

5.3.c.2.A. The system is unable to maintain compliance for financial or
managerial reasons.

5.3.d. The purchase of a portion of another system’s capacity is eligible for a loan, if the
system to be purchased is a small system which is part of a consolidation plan to bring the system
into compliance, and it is the most cost-effective solution for that small system, when considering
the buy-in and user fees.

5.3.e. The costs of project planning, design and other related costs are eligible for drinking
water treatment revolving fund funding. Funding of the design of a project does not guarantee
funding of the project construction. The design loan assistance amounts shall be described in the
annual intended use plan.

5.3.f. Costs of preparing environmental assessment reports (Section 11 of this rule) may

be included as part of costs of planning the project and are eligible costs from the drinking water
treatment revolving fund. The cost for the State to review the environmental assessments is not
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64 CSR 49

eligible under the drinking water treatment revolving fund and is considered administrative costs.
5.3.g. Land is an eligible cost only if it is integral to a project that is needed to meet or
maintain compliance and further public protection. In this instance, land that is integral to a project

is only the land needed to locate eligible treatment or distribution projects.

5.4. The following projects and activities are not eligible for drinking water treatment revolving
fund assistance:

5.4.a. Dams or rehabilitation of dams;

5.4.b. Water rights, except if the water rights are owned by a system that is being
purchased through consolidation as part of a capacity development strategy:

54.c. Reservoirs, except for finished water reservoirs that are part of the treatment process
and are located on the property where the treatment facility is located;

5.4.d. Laboratory fees for monitoring;
5.4.e. Operation and maintenance expenses;
5.4.f. Projects needed mainly for fire protection;

5.4.g. Projects for systems in significant non-compliance, unless funding will ensure
compliance; and

5.4.h. Projects primarily intended to serve future growth.

5.5. Projects which are designed solely for growth are not eligible for drinking water treatment
revolving fund assistance, although reasonable growth may be part of an eligible project.

5.6. Current and future monitoring, operation and maintenance expenditures are not eligible
for drinking water treatment revolving fund assistance.

§64-49-6. Priority Ranking Procedure.

6.1. The division shall develop an annual intended use plan indicating how the drinking water
treatment revolving fund will be used. The division shall give the highest priority to projects that:

6.1.a. Address the most serious health risks;
6.1.b. Are necessary to achieve compliance; and
6.1.c. Assist those systems most in need on a per household basis.

6.2. The intended use plan shall include criteria for bypass procedures which identify the
conditions which would allow a project to be bypassed and the way in which the division will
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64 CSR 49

identify projects to receive the bypassed funds.

6.3. The intended use plan shall undergo public review and shall be submitted to the U. S.
Environmental Protection Agency for approval.

§64-49-7. Financial Administration.

7.1. Evidence and Security for Loans. -- Each loan shall be evidenced by revenue bonds or
notes or other debt instruments issued by the applicant and purchased by the water development
authority, at par or at a discount to reflect the costs of the water development authority and the
division incurred to the financing, in whole or in part, of the costs of a project, and shall be secured
by a pledge of the fees, charges, and all other revenues of the project to be constructed, in whole or
in part, with the proceeds of the loan and any other collateral as may be required by the water
development authority. The water development authority may require a water customer survey or
user agreements to ensure that the proposed new customers will connect to the system.

7.2. Applications for Loans. - A public water system that has water development authority
under applicable law to undertake a project and has been approved as an eligible recipient by the
division may apply for a loan. An eligible recipient desiring a loan shall make a separate application
to the water development authority, on the forms prescribed by the director of the water
development authority, for each project for which a loan is desired. Following approval by the water
development authority and the division and when moneys are available for loan the water
development authority and the division shall provide the public water system with a commitment
letter setting forth the terms of the loan.

7.3. Determination of Eligible Recipients. -- Public water systems projected to be able to
qualify for drinking water treatment revolving fund financial assistance shall be identified in the
annual intended use plan as described in Section 3 of this rule. Only those projects on the State
project priority list for the current fiscal year shall be considered by the water development authority
for financial assistance from the drinking water treatment revolving fund.

7.4. Loan Agreements. -- Prior to providing a loan to an eligible recipient, the water
development authority shall execute and enter into a loan agreement with the applicant which shall
be binding under the laws of the State and which shall contain such provisions as may be required
by the water development authority and the division under the Safe Drinking Water Act including:

74.a. The cost of the project, the amount of the loan and the security therefor, which may
include in addition to a pledge of fees, charges and other revenues from the project after a reasonable
allowance for operation, maintenance, renewal and replacement expenses, and a reasonable reserve
fund;

7.4.b. A deed of trust or other appropriate security instrument creating a lien on such
project: Provided, That the annual repayment of principal and payment of interest begins not later
than one (1) year after the project completion and that the final payment shall not exceed twenty (20)
years from said completion date except as provided in Section 8 of this rule;

7.4.c. The specific purposes for which the proceeds of the loan shall be expended, the
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procedures as to the disbursement of the loan proceeds including an estimated monthly draw
schedule, and the duties and obligations imposed upon the applicant in regard to the acquisition or
construction of the project;

7.4.d. Ifnotes or other interim obligations are being issued by the applicant, the agreement
of the applicant to issue the revenue bonds and take such other actions as are required of the
applicant under the loan agreement;

7.4.e. The agreement of the applicant to accept the water development authority’s remedies
in the event of any default under the loan; and

7.4.f. The agreement of the applicant to comply with all applicable federal and State
statutes, rules and regulations, the applicable requirements of all federal cross cutting authorities,
and all applicable local ordinances pertinent to the financing, acquisition, construction, operation,
maintenance, and use of the project.

7.5. Payment of Principal and Interest on Loans. -~ Payments of the principal or any interest
on a loan shall be made by the applicant in accordance with the provisions of the loan agreement.

7.6. Computation of Interest on Loans. - Each loan shall bear interest from the date of the
delivery of the bonds or notes of the applicant evidencing the loan to the applicant at a rate or rates
per annum, either fixed or variable, as determined by the water development authority and the
division provided that said rate or rates shall be made at or below market rate as stated in the Safe
Drinking Water Act (1452(£)(1)(A) and further provided that, pursuant to the provisions of the loan
agreement, the interest rate or rates shall reflect the costs of the water development authority
mcurred in issuing its obligations, if any, and other costs related to the making of the loan.

7.7. Fees and Charges. - In addition to payments of principal and interest on a loan, each
applicant shall agree in the loan agreement to pay fees and charges to the water development
authority equal to the applicant’s share of the administrative expenses of the water development
authority relating to the loan program. Such fees shall be specifically identified in the loan
agreement. These revenues shall be deposited and maintained in an account separate from the
drinking water treatment revolving fund construction fund.

7.8. Loans Conditioned Upon Availability of Moneys in the Drinking Water Treatment
Revolving Fund. -~ The obligation of the water development authority to make any loan shall be
conditioned upon the availability of the moneys in the drinking water treatment revolving fund in
such amounts and on such terms and conditions as, in the sole judgement of the water development
authority, shall enable it to make loans.

7.9. Disbursement of Loan Moneys.

7.9.a. The water development authority shall disburse to each recipient the amount
certified to the water development authority as costs incurred for the project. The certification shall
be made in the form prescribed by the water development authority and shall be accompanied by
a written approval from the division. The director of the water development authority or his or her
authorized representative shall then provide written authorization for the disbursement of the
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approved dollar amount to the recipient.

7.9.b. Each recipient shall comply with all terms and conditions of both the loan agreement
and the resolution or ordinance authorizing the issuances of revenue bonds or notes or other debt
Instruments evidencing the loan.

7.10. Audit Requirements.

7.10.a. The programmatic set-aside accounts shall be audited annually in accordance with
federal and State requirements, and shall use generally accepted government accounting standards.

7.10.b. The drinking water treatment revolving fund construction funds shall be audited
annually with separate opinion as required by the federal government generally and as required
specifically by the Safe Drinking Water Act. The audit shall be in accordance with generally
accepted government accounting standards. The annual audit of the drinking water treatment
revolving fund shall include an audit of the fund’s financial statements and an opinion on the
financial statements and additional reports on internal controls and compliance with all federal laws
and regulations.

§64-49-8. Disadvantaged Communities.

8.1. Thirty percent (30%) of the federal capitalization grant shall be dedicated to the funding
of projects for disadvantaged communities.

8.2. The subsidy options for assistance to disadvantaged communities shall be described in the
annual intended use plan. Options include the following:

8.2.a. Principal forgiveness or other incentive agreed upon between the borrower and the
division within the U. S. Environmental Protection Agency guidelines; and

82Db. Extended loan terms. The normal loan from the drinking water treatment revolving
fund is twenty (20) years, but in the case of a system defined as a disadvantaged community the
State may provide extended loan terms, up to thirty (30) years. The loan terms may not exceed the
expected design life of the project.
§64-49-9. Application Procedures and Requirements.

9.1. Pre-application Process.

9.1.a. The applicant shall complete and submit to the division a preliminary application
package obtained from the division.

9.1.b. The application shall provide documentation that the project has been approved by
the West Virginia infrastructure and jobs development council.

9.2. Pre-Bid Process.
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9.2.a. The applicant shall obtain written permission from the division to bid the project.
The project may be bypassed from the project priority list if the project is bid prior to receiving
approval. The applicant shall meet the uniform bidding procedures of the West Virginia
infrastructure and jobs development council.

9.2.b. The following documents, where applicable, shall be submitted to the division prior
to bidding the project:

9.2.b.1. Updated project costs and financing plan;

9.2.b.2. A copy of the engineering agreement and the public service commission order
which approved such agreement;

9.2.b.3. The public service commission’s schedule for the certificate of convenience and
necessity application;

9.2.b.4. Copies of applicable permits from the division;

9.2.b.5. Evidence of other applicable permits including, but not limited to: permits from
the division of environmental protection; the division of highways; and the U. S. Corps of Engineers;

9.2.b.6. Bid documents and proposed bid advertisement;

9.2.b.7. Evidence that eighty percent (80%) of all necessary easements and rights-of-way
have been obtained and a list of all titles that need to be acquired with an attorney’s list of
exceptions;

9.2.b.8. The project administration agreement; and

9.2b.9.A. Ifthe project will serve two (2) or more entities, an agreement between
the entities; or

9.2.b.9.B. If the project will serve a municipality, evidence of adoption of a rate
ordinance.

9.3. Pre-Loan Closing Requirements. -- Before loan closing the applicant shall submit the
following documents to the division:

9.3.a. A final order from the public service commission which approves the construction
and financing of the project;

9.3.b. Evidence that all applicable permits have been obtained;
9.3.c. A setof project plans prepared by a registered professional engineer;

9.3.d. An affidavit of publication of advertisement for bids:
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9.3.e. A set of bid documents if changed since the previous submittal;

9.3.f. Bid tabulation certified by a registered professional engineer, indication of which
bid was selected, and if the lowest bidder was not selected, an statement prepared by an attorney
describing why the lowest bidder was not selected;

9.3.g. A statement by a registered professional engineer that the chosen bidder received
any and all addenda to the original bid documents;

9.3.h. A statement by a registered professional engineer that the bid documents reflect the
project as approved by the division, that the chosen bid includes every construction item necessary
to complete the project and that the uniform bidding procedures were followed;

9.3.1. A title opinion signed by an attorney, which identifies the project and contracts and
which indicates that one hundred percent (100%) of the necessary titles, easements and ri ghts-of-
way have been obtained or that the governmental agency has received rights-of-entry for the same;

9.3,. Copies of invoices to be paid at closing;

9.3 k. Payment instructions for funds to be received at closing and on a monthly draw basis
thereafter;

9.3.1. All necessary ordinances or resolutions in a form and substance satisfactory to the
water development authority and assurance that the applicant has taken or will take all measures
required by law to enable it to enter into a loan agreement and to issue its revenue bonds or notes
for purchase by the water development authority;

9.3.m. An acceptable schedule for project initiation and completion;

9.3.n. Agreement that the applicant will follow all applicable procurement procedures set
forth by State laws and rules;

9.3.0. Documentation that the applicant has obtained approval of user charges necessary
to finance the project;

9.3.p. Documentation that the applicant has the financial, managerial and technical
capability to complete the project;

9.3.q. Documentation that an environmental review per section 11 of this rule has been
completed; and

9.3.x. Documentation that all federal cross-cutters have been addressed in project planning
and assurances that the applicant will comply with applicable cross-cutters during project

construction.

9.4. Construction and Post Construction,
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9.4.a. The system shall follow all applicable procurement procedures set forth by the West
Virginia Code.

9.4.b. The recipient shall establish and maintain a financial management system to account
for all the costs incurred related to the project. The financial management system shall assure that
generally accepted accounting principles and practices are consistently applied in all financial
matters related to the project. Financial management shall include the following:

9.4.b.1. The establishment of appropriate controls over project funds, property, and
other assets;

9.4.b.2. The maintenance of ledgers containing accurate, current and complete records
of all financial actions related to the project;

9.4.b.3. The maintenance of records that identify the source and amount of all moneys
used for the project and document how such moneys were used;

9.4.b.4. The maintenance of records that allow a comparison of actual project costs
with budgeted costs; and

9.4.b.5. The establishment of procedures that assure a timely resolution of audit
findings and recommendations.

9.5. In maintaining the accounting system, the recipient shall:
9.5.a. Establish a separate account for the project;
9.5.b. Record all transactions in ledgers;
9.5.c. Record all transactions in a timely manner;

9.5.d. Designate one (1) person who is responsible for project operations to account for
all project funds;

9.5.e. Prepare and submit to the division monthly reports of the financial status of the
project; and

9.5.f. Prepare and submit to the division an annual budget for the project.
9.6. The recipient shall maintain records for each loan received that include:

9.6.a. Loan application and loan approval documents;

9.6.b. All contracts and sub-agreements related to the project;

9.6.c. All documents related to the financial management;
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9.6.d. All documents requiring action by the State;

9.6.e. Documentation of compliance with applicable federal and State laws, rules, and
regulations;

9.6.f. Documentation of moneys received and expended; and

9.6.g. A statement by a registered professional engineer that the as-built project is in
accordance with the plans and specifications approved by the division and that the as-built project
18 in proper working condition.

9.7. All records maintained shall be made available for inspection by the director upon request.

9.8. Prior written approval from the division shall be obtained for any change orders to the
construction contract.

9.9. Explanation of any project budget item overrun shall be submitted with that month’s funds
draw request.

§64-49-10. Capacity Development.

The division shall, by August, 2000, establish a capacity development strategy to define systems
and assist systems in developing and maintaining technical, financial and management capability.
The strategy shall be designed to ensure that all new community water systems and non-community
non-transient water systems demonstrate technical, managerial and financial capability needed to
comply with applicable federal and State laws, rules and regulations for drinking water.

§64-49-11. Environmental Review.

11.1." An environmental review shall be completed for each project that receives funds from
the drinking water treatment revolving fund. Any adverse environmental impacts that may occur
on a project, as determined by the director, shall be mitigated by the local entity.

11.2. The director hereby adopts and incorporates by reference the provisions contained in 40
CFR Part 6 subpart E and related subparts as applicable to drinking water systems.

11.3. The costs of preparing the environmental assessment reports may be included as part of
costs of planning the project and are eligible for drinking water treatment revolving fund assistance.
The cost for the State to review the environmental assessments are not eligible from the drinking
water treatment revolving fund and are considered administrative costs. Environmental reviews
required by other funding agencies participating in the funding of the project may fulfill the
requirements for environmental review. The applicant shall obtain written approval from the
division.

§64-49-12. Records. - The division shall maintain files for each drinking water treatment revolving
fund project.
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§64-49-13. Administrative Due Process

Those persons adversely affected by the enforcement of this rule desiring a contested case
hearing to determine any rights, duties, interests or privileges shall do so in a manner prescribed in
W. Va. Division of Health Administrative Rules, Rules and Procedures for Contested Case Hearings
and Declaratory Rulings, 64 CSR 1.
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Subpart A—General

§6.100 Purpose and policy.

{(a)} The National Environmentsai Pol-
icy Act of 1969 (NEPA), 412 U.S.C. 4321 et
seq., as !mplemented by Executive Or-
ders 11514 and 119891 and the Councli on
Environmental! Quality (CEQ) Regula-
tiona of November 29, 1378 (43 FR 55878)
requires that Federal agencies include
in their decislon-making processes ap-

review and assesa-
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propriate and careful consideration of
all environmental effects of proposed
actions, analyze potential environ-
mental effects of proposed actions and
their alternatives for public under-
standing and scrutiny, avold or mini-
mize adverse effects of proposed ac-
tions, and restore and enhance environ-
mental quality as much as possible.
The Environmentai Protection Agency
{EPA) shall integrate these NEPA fac-
tors as early in the Agency planning
processes a8 possible. The environ-
mental review procesas shall be the
foca! point to assure NEPA conalder-
ations are taken into account. To the
extent applicable, EPA shall prepare
envircnmental impact statements
(EISs) on those major actions deter-
mined to have significant impact on
the quality of the human environment.
This part takes inte account the EIS
exsmptiona set forth under sectlon
511(c)(1) of the Clean Water Act (Pub.
L. 52-500) and section 7(c)(1) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (Pub. L. 93-318).
(b) This part estabiishes EPA policy
and procedures for the tdentification
and analyels of the environmental im-
pacts of EPA-related activities and the
preparation and proceesing of EISs.

§46.101 Definitions.

(a) Terminology. A1l terminology used
tn this part wtil be consistent with the
terms as defined in 40 CFR part 1608
{the CEQ Regulations). Any gqualifica-
tions will be provided in the definitions
set forth in each subpart of this regula-
tlon.

{b) The term CEQ Regulations means
the regulatlons lssued by the Council
on Environmental Quality on Novem-
ber 29, 1978 (sees 43 FR 65978), which Im-
plement Executive Order 11881, The
CEQ Regulations will often be referred
to throughout this regulation by ref-
erence to 40 CFR part 1500 et al.

(¢) The term environmental review
means the process whereby an evalua-
tion is undertaken by EPA to deter-
mine whether a proposed Agency A&ac-
tion may have a significant tmpact on
the environment and therefore require
the preparation of the EIS,

{d) The term environmental informa-
tion document means any written analy-
sia prepared by an applicant, grantee or

Environmental Prolection Agency

contractor desacribing thé environ-
mental Impacts of a proposed action.
This document will be of sulficlent
scope to enable the responsible official
to prepare an environmental assess-
ment as described in the remalning
subparts of thia regulation.

{e) The term grant as used Iin this
part means an award of funda or other
assistance by a written grant agree-
ment or cooperative agreement under
40 CFR chapter I, subpart B.

§6.102 Applicabllity.

(a) Administrative actions covered. This
part applies to the activities of EPA in
accordance with the outline of the sub-
parts set forth below. Each subpart de-
scribes the detailled envircnmental re-
view procedures required for each ac-
tion.

(1) Subpart A sets forth an overview
of the regulation. Section 6.102(b) de-
acribes the requirements for EPA legis-
latlve proposals.

(2) Subpart B describes the require-
ments for the content of an EIS pre-
pared pursuant to subparts E, F, G, H,
and I.

(3) Subpart C descrlbea the require-
ments for coordination of all environ-
menta) lawa during the environmental
review undertaken pursuant to eub-
parts E, F, G, H.and L.

{4) Subpart D deacribes the public in-
formation requirements which must be
undertaken In conjunction with the en-
vironmental revisw requlraments
under subparta E, F, G, H, and 1.

(6) Subpart E describes the environ-
mental review requirements for the
wastewater treatment constructlon
grants program under Titls Il of the
Clean Water Act.

(8) Subpart F describes the environ-
mental review requirements for new
source National Pollutant Discharge
Elimination System (NPDES) parmits
under section 402 of the Clean Water
Act,

(1) Subpart G describes the environ-
mental review requirements for re-
pearch and development programs un-
dertalkten by the Agency.

(8) Subpart H describes the environ-
mental review requirements for solid
waste demonstration projects under-
taken by the Agency.
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{9) Subpart I describes the environ-
mental review requirements for con-
struction of special purpose facllities
and facllity renovations by the Agency.

{b) Legislative proposals. As required
by the CEQ Regulations, legisiative
ElSs are required for any leglslative
proposal developed by EPA which sig-
niflcantly affects the guality of the
human environment. A preliminary
draft EI8 shall be prepared by ths re-
sponsible EPA office concurrently with
the deveslopment of the legislative pro-
posal and contain information required
under subpart B. The EIS shall be proc-
essed In accordance with the require-
mants ast forth under 40 CFR 1508.8.

(c) Application to ongoing activities— -
{1} General. The effective date for these
regulations 18 December 5, 1579. Theae
regulations do not apply to an EIS or
supplement to that EIS If the draft EIS
was filsd with the Office of External
Affalrs, (OEA) before July 30, 1879. Ne
completed environmental documents
need be redone by reason of thess regu-
lations,

(2} With regard to activities under
subpart E, these regulations shall
apply to sll EPA environmental review
procedurea effective December 15, 1879
However, for facllity plans begun be-
fors December 15, 1879, the responsible
official shall impose no new require-
ments on the grantee. Such grantees
shall comply with requirements appli-
cable before the effective date of this
regulation. Notwithstanding the above,
this regulation ahall apply to any facil-
{ty plan submitted to EPA after Sep-
tember 30, 1980,

{14 FR 64177, Nov. 6, 1¥78. as amended at 47
FR 0829, Mar. 8, 1582]

$6.103 Responsibliities.

(a)} General responsibilities. (1) The re-
sponsible official’s duties include:

(1) Regqulring applicants, contractors,
and grantees to submit environmental
information documents and related
documents and assuring that environ-
mental reviews are conducted on pro-
posed EPA projects at the earliest pos-
sible polnt in EPA’s declision-maklng
process In this regard, the responslble
oificial shal! assure the early involve-
ment and avallabitlty of Information
for private applicants and other non-
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rederal entities requlring EPA approv-
AlB.

(1i) When requlred, assuring that ade-
nuate draft EISs are prepared and dis-
tributed at the earliest possible point
in EPA's decision-making process,
their internal and external review is
coordinated, and final E1Ss are pre-
pared and distributed.

(i11) When an EIS i3 not prepared, aBs-
suring documentation of the decision
to grant a categorical exclusion, or &s-
puring that findings of no gignificant
impact (FNSIa} and environmental as-
segements are prepared and distributed
tor those actions requiring them.

{iv) Consulting with appropriate offl-
cials responsible [or other environ-
menta) laws set forth in subpart C.

(v) Consulting with the Office of BEx-
ternal Affalra (OEA) on actions involv-
ing unresolved confllcte concerning
this part or other Federal agencles.

(vl) When required, assurlng that
public participation requirements are
met.

(2) Office of External Affairs duties in-
clude: (1) Supporting the Administrator
in providing EPA policy guidance and
assuring that EPA offices establish and
maintain adeguate administrative pro-
cedures to comply with this part.

(1) Monitoring the overall timeliness
and quality of the EPA effort to com-
ply with this part.

{111) Providing assistance to respon-
sible clficlals as required, i.e., prepar-
ing guldelines describing the scope of
environmental information required by
private applicants relating to thelr
proposed actions.

t{iv) Coordinating the trainlng of per-
sonnel involved In the review and prep-
aration of EISs and other assoclated
documents.

(v) Acting as EPA laison with the
Council on Environmental Quallty and
other Federal and State entities on
matters of EPA policy and administra-
tive mechanisms to facilitate external
review of EISs, to determine lead agen-
cy and to improve the uniformity of
the NEPA procedures of Federal agen-
cles.

(vl) Advising the Administrator and
Deputy Administrator on projects
which involve more than one EPA of-
fice, are highly controverslal, are na-
tionally seignificant, or ploneer EFPA
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policy, when these projects have had or
ghould have an EIS prepared on them.

(vil) Carrying out administrative du-
ties relatlng to maintaining status of
EISs within EPA, L., publication of
notlces of Intent {n the FEDERAL REG-
1STER and making available to the pub-
llc status reports on EISs and other
elements of the environmental review
process.

{3y Office of an Assistant Administrator
duties include: (i) Providing specific pol-
icy guidance to their respectlve offices
and mssuring that those oifices estab-
lish and maintaln adequate administra-
tive procedures to comply with thle
part.

¢11) Monitoring the overall timelinesas
and quality of thelr reapective office’s
efforts to comply with this part.

(111) Acting as ljalson between their
offtces and the OEA and between thelr
oifices and other Asslstant Administra-
tors or Reglonat Administrators on
matters of agencywide policy and pro-
cedures.

tiv) Advising the Administrator and
Deputy Adminlstrator through the
OEA on projects or actlvities within
their respective areas of reaponsibil-
Ities which involve more than one EPA
offlce. are highly controversial. are na-
tionally signiflcant, or ploneer EPA
policy. when these projects will have or
should have an EIS prepared on them.

(v) Pursuant to §6.102(b) of this sub-
part, preparing legislative EISs as ap-
propriate on EPA legislative initla-
tives.

(4) The Office of Policy, Planning,
and Evaluation duties inciude: respon-
gibilities for coordinating the prepara-
tlon of EISs required on EPA legisla-
tlve proposals in accordance with
§6.102(b).

(b) Responsibilities for subpart E—(1}
Responsible official. The reaponsible ol-
ficlal for EPA actions covered by this
pubpart is the Regional Administrator.

(2) Assistant Administrator. The re-
gponeibllities of the Assistant Adminls-
trator, as described in §6.103a)}3). shall
be assumed by the Assistant Adminis-
trator for Water for EPA actlione cov-
ered by this subpart.

(c) Responsibilities for subpari F—(1)
Responsible official. The responsjble of-
ficlal for activities covered by this sub-
part Is the Reglonal Admlinistrator.
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() Assistant Administrator. The re-
sponslbilities of the Asslptant Adminls-
trator, a8 described in §6.103(a)X3), shall
be assumed by the Assistant Adminle-
trator for Enforcement and Compliance
Monitering for EPA actione covered by
this subpart.

{d) Responsibilities for subpart G. The
ABsistant Administrator for Research
and Development will be the respon-
sible official for activities covered by
this subpart.

{e) Responsibilities for subpart H. The
Assistant Administrator for Solld
WwWaste end Emergency Response will be
the responelble official for activities
covered by this subpart.

{f) Responsibilities for subpart I. The
responsible officlal for new construc-
tion and modification of speclal pur-
pose facilities is aa follows:

{1) The Chlel, Facilities Engineering
and Real Estate Branch, Facilities and
Support Services Division, Office of the
Assistant Administrator for Adminie-
tration and Resource Management
(OARM) shall be the responsaible offl-
cia! on all new construction of special
purpose facilities and on all new modl-
fication projects for which the Faclll-
ties Engineering and Real Estate
Branch has received & funding allow-
ance and for al] other fleld components
not covered elsewhere in paragraph (0}
of this sectlon.

(1) The Reglonal Administrator shall
be the responslble officlal on all im-
provement and modification projects
for which the regional office has re-
celved the funding allowance.

(44 FR 64177, Nov. 8, 1979, na amended at {7
FR 0629, Mar. 8, 1982; 50 FR 26315, June 25,
1985: 51 FR 32603, Sept. 12, 1986)

$6.104 Early Involvement of private
partles.

As required by 40 CFR 1501.2(d} and
§8.103(a)3)v) of thia regulation, re-
sponsible officlals must ensure early
involvement of private applicants or
other non-Federal entities in the envl-
ronmental review process related to
EPA grant and permit actions set farth
under subparts E, F, G. and H. The re-
sponsible official In conjunction with
OEA shall:

(a) Prepare where practlcable, ge-
neric guldelines describing the scope
and level of environmental Information

§6.105

required from applicants as & basis for
evaluating thelr proposed actions, and
make these guldelines avallable upon
request.

(b) Provide such guldance on a proj-
ect-by-project basls to any applicant
seekling assistance. .

{c) Upon recelpt of an application for
agency approval, or notification that
an application will be filed, conault as
required with other appropriate partles
to initiate and coordinate the nec-
essary environmental analyses.

[44 FR 84171, Nov. 8, 1979, as amended at 47
FR 9829, Mar. 8, 1882)

$16.105 Synopsis of environmental re-
view procedures.

(a)} Responsible official. The respon-
sible official shall utilize a systematic,
interdisciplinary approach to integrate
natural and soclal sclences as well as
environmental deslgn arts in planning
programs and making decisions which
are subject to environmental review,
The respective staffs may be supple-
mented by prolessionals from other
agenciea (see 40 CFR 1501.8) or consult-
ants whenaver in-house capabllities are
insufficiently interdisciplinary.

(b) Environmental information docu-
ments (EID). Environmental informa-
tion documents (EIDs)} must bs pre-
pared by applicanta, grantees, or per-
mittess and aubmitted to EPA a8 re-
quired In subparts E, F, G, H, and I
ElDs will be of sufficlent scope to en-
able the responsible officlal to prepare
an environmental assessment aa de-
scribed under $8.105(d) of this part and
pubparts E through I. EIDs will not
have to be prepared for actions where a
categorical exclusion has been granted.

(¢) Environmental reviews. Environ-
mental reviews shall be conducted on
the EPA activities outlined in §6.102 of
this part and set forth under subparta
E. F, G, H and L. This process shall con-
ajat of a study of the action to tdentify
and evaluate the related environmental
impacts. The process shall Include a Te-
view of any related environmental in-
formation document to determine
whether any significant impacts are
anticlpated and whether any changes
can be made in the proposed action to
ellminate slgnificant adverse impacts;
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when an EIS is requlred, EPA has over-
all responsibility for this review, al-
though grantees, applicants, permit-
tees or contractors wiil contribute to
the revlew through aubmilsalon of env!-
ronmental informatlon documents.

(d) Environmental assessments. Envl-
ronmental assesaments (l.e., concise
public documenta for which EPA !s re-
sponsible) are prepared to provide suffi-
clent data and analysis to determine
whether an EIS8 or finding of no aignifi-
cant Impact 1a required. Where EPA de-
termines that a categorical exclusion
is eppropriate or an EIS will be pre-
pared, there is no need to prepare & for-
mal environmental assessment.

() Notice of intent and EISs. When the
environmental review indicates that a
significant environmental Impact may
occur and significant adverse Impacts
can not be eliminated by making
changes In the project, a notice of in-
tent to prepare an EIS shall be pub-
lished in the FEDERAL REGISTER,
scoping shall be undertaken In accord-
ance with 40 CFR 1501.7, and a draflt
EIS shall be prepared and distributed.
After external coordination and eval-
uation of the comments received, a
final EIS .shall be prepared and dis-
seminated. The final EIS shall 1iat any
mitlgation measures necessary to
make the recommended alternative en-
vironmentally acceptable.

(D Finding of no significant impact
{FNSi). When the environmental re-
view indicates no significant impacte
are anticipated or when the project is
altered to eliminate any significant ad-
verse impacts, & FNSI shall be issued
and made avallable to the public. The
snvironmental assessment shall be In-
cluded a& a part of the FNSI. The FNSI
shall list any mitigation measures nec-
essary to make the recommended al-
ternative environmentally acceptable.

(g} Record of decision. At the time of
its decision on any action for which &
finai EIS has been prepared, the re-
sponsible official shall prepare a con-
clse public record of the decislon. The
record of decision shall describe those
mitigation measures to be undertaken
which will make the selected alter-
native environmentally acceptable.
Where the (inal EIS recommends the
alternative which 18 ultimately chosen
by the responsible official, the record
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of decislon may be extracted from the
executive summary to the final EIS.

{h) Monitoring. The responslible offi-
clal shal! provide for monltoring to as-
sure that declslons on any action
where & fIlna! E1S has been prepared are
properly implemented. Appropriate
mitigation measures shall be inciuded
in actions undertaken by EPA.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FA 26315, June 25, 1885; 61 FR 32610, Sept. 12,
18886])

§6.108 Deviations.

(a) General. The Asslstant Adminis-
trator, OEA, {8 authorized to approve
deviations from these regulations. De-
viation approvals shall be made in
writing by the Assistant Adminis-
trator, CEA.

(b) Requirements. (1) Where emergency
circumsatances make it necessary to
take an actlon with significant envi-
ronmental impact without observing
the substantive provisions of these reg-
ulations or the CEQ Regulations, the
responsible official shall notlfy the As-
sistant Admlnistrator, OEA, belore
taking such action. The responsible af-
ficial shall consider to the extent pos-
slble alternative arrangements; such
arrangements will be Hmited to ac-
tions necessary to control the Imme-
diate Impacts of the emergency; other
actions remaln subject to the environ-
mental review process. The Assistant
Admlinistrator, OEA, after consulting
CEQ., will inform the responsible offl-
clal, as expeditiously aa possible of the
dlsposition of hie request.

(2) Where clrcumstances make it nec-
essary Lo take actlon without observ-
ing procedural provisions of thess regu-
lations, the responsible official shall
notify the Assistant Administrator,
OEA, before taking such actlon. If the
Assistant Administrator, OEA, deter-
mines such a deviation would be In the
best interest of the Government, he
shall Inform the responsibie official, as
goon as posslble, of his approval.

{(3) The Assistant Administrator,
OEA, shall coordinate his action on a
deviation under §6.106(bX1) or (2) of
this part with the Director, Grants Ad-
minlstration Division, Offlce of Ptan-
ning and Management, for any reguired
grant-related deviatlon under 40 CFR
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30.1000, as well as the appropriate As-
slstant Administrator.

[44 FR 684177, Nov. 6, 1979, as amended at 47
FR 9029, Mar. 8, 1962]

§8.107 Categorical exclusions.

(n) General. Catagories of actlons
which deo not individually, cumula-
tively over tlme, or in conjunction
with other Federal, Statse, local, or pri-
vate actlons have a significant effect
on ths quality of the human environ-
ment and which have been identified aa
having no such effect based on the re-
quirements in §6.505, may be exempted
from the substantive environmental re-
view requirements of this part. Envl-
ronmental information documents and
environmental assessments or environ-
mental impact statements will not be
required for excluded actions.

(b} Determination. The responslble of-
ficlal shall determline whether an ac-
tion is eligible for a categorical exclu-
slon as established by general criterla
in §$8.107 (d) and (e) and any appiicable
criteria ln program specific subparts of
part 6 of this title. A determination
shall be made as early as possible (ol-
lowing the receipt of an appllcatlion.
The respansibls official shall doccument
the decision to Issus or deny an exclu-
sion as soon as practicable [ollowing
review In accordance with §8.400{0). For
qualified actions, the documentation
shall include the appllcation, a briel
deacription of the proposed action, and
a brief statement of how the action
meets the criteria for a categorical ex-
clusion without violating criteria for
not granting an exclusion.

(c) Revocation. The responsible offi-
cial shall revoke a categorical exclu-
sion and shall require a full environ-
mental review if, subsequent to the
granting of an exclusion, the reapon-
pible official determines that: (1) The
proposed action no Jonger meets the re-
gquirementsa for a categorical exclusion
due to changes in the proposed action;
or {2) determines from new eavidence
that sertous local or environmental is-
pues exist; or {3) that Federal, State,
local, or tribal laws are belng or may
be vioiated.

(d) General categorfes of actions eligible
for exclusion. Actions conslstent wlth
any of the followlng categories are ell-
gible for a categorical exclusion:

§46.107

{1) Actions which are solely directed
toward minor rehabilitation of existing
facilities, functional replacement of
equipment, or towarda the conatruc-
tion of new anclllary facilitles adjacent
or appurtenant to existing facllitles;

(2} Other actions specifically allowed
In program specific subparts of this
regulation; or

(3) Other actions developed in accord-
ance with paragraph {f) of this section.

{8) General criteria for not granting o
categorical exclusion. (1) The [ull envi-
ronmental review procedures of this
part muat be [ollowed if undertaking
an action constetent with allowable
categories in paragraph (d) of this sec-
tlon may involve serious local or envi-
ronmental issues, or mesta any of the
criteria listed below:

(1) The action §s known or expected
to have a significant effect on the qual-
ity of the human environment, ejther
tndividually, cumulatively over time,
or In conjunction with other federsl,
State, local, tribal or private actlons;

{i1) The action is known or expected
to directly or Indirectly affect:

(A) Culture! resource areas such as
archaeological and historic sites in sc-
cordance with §6.301,

(B} Endangered or threatened speclas
and their critical habltats In accord-
ance with $8.302 or State lats,

(C) Environmentally important natu-
ral resource areas such as foodplains,
wetlands, important farmlands, aguifer
recharge zones !n accordance wlith
§8.302, or

(D) Other rescurce areas identifled in
supplemental guidance issued by the
OEA;

(11i) The actlon !s known or expected
not to be cost-effective or to cause sig-
nifNcant public controversy; or

{iv) Appropriate especialized program
specifllc criteria for not granting an ex-
clusion found In other subparta of this
regulation are applicable to the action.

{2) Notwithstanding the provisions of
paragraph (d} of this ssctlon, If any of
the conditions cited in paragraph (e}1)
of this section exist, the responaible of
ficial shall ensure:

(1Y That a categorical excluaton is not
granted or, If previously granted, that
it Is revoked accordlng to paragraph {c)
of this section;
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{11} That an adequate EID is pre-
pared; and

(1113 That elther an environmental as-
sessment and FNSI or a notice of In-
tent for an EI8 and ROD |8 prepared
and 1ssued.

() Developing new categories of ex-
cluded actions. The responsible official,
or other interested parties, may Te-
guest that a new general or specialized
program specific category of excluded
actions be created, or that an exiating
category be amended or deleted. The
request shall be In writing to the As-
sistant Administrator, OEA, and shall
contain adequate information to sup-
port the request. Proposed new cat-
egories shall be developed by OEA and
published in the FEDERAL REGISTER a8
a proposed rule, amending paragraph
(d) of this section when the proposed
new category appiies toall eligible pro-
grams or, amending appropriate para-
graphs in other subparts of thls part
when the proposed new category &p-
plies to one specific program. The pub-
jlcation shall include & thirty (30) day
public comment period. In addition to
criteria for specific programs listed in
other subparts of this part, the follow-
ing general criteria shall be conaldered
In evaluating proposals for new cat-
egories:

(1) Any action taken seldom reaults
in the elfects identified in general or
specialized program specific criteria
tdentified through the application of
criteria for not granting a categorical
excluslon;

(2) Based upon previcus environ-
mental reviews, actions conslstent
with the proposed calegory have not
required the preparation of an EIS; and

(3) Whether information adequate to
determine If a potential action {8 con-
pistent with the proposed category will
normally be available when needed.

{50 FR 26315, June 25, 1985, as amended &t 5)
FR 32610, Bept. 12, 1986)

§6.108 Criteria for initlating an EIS.

The responsible official shall assure
that an EIS will be prepared and 1ssued
for actions under subparts E, G, H, and
1 when 1t i8 determined that any of the
following conditions exist:

() The Federal action may slgnifi-
cantly affect the pattern and type of
land use (Industrial, commerclal, agrl-

40 CFR Ch. | (7-1-96 Edition)

cultural, recreational, resldential) or
growth and distribution of population;

{(b) The effects resuiting from any
structure or facility constructed or op-
erated under the proposed actlon may
confiict with local, regional or State
jand use pians or policies:

(c) The proposed action may have 8ig-
nificant adverse effects on wetlands,
including indirect and cumulative ef-
fects, or any major part of a structure
or facility constructed or operated
under the proposed action may be lo-
cated in wetlands;

(d) The proposed actlon may aigniil-
cantly affect threatened and endan-
gered species or thelr habitats ldenti-
fied In the Department of the Interior's
1st, In accerdance with §6.302, or &
State's list, or a structure or a facility
constructed or operated under the pro-
posed action may be located in the
habltat,

{e) Implementation of the proposed
action or plan may directly causs or
induce changes that signiflicantly:

(1) Displace population;

(2) Alter the character of existing
residential areas;

{3) Adversely alfect a floodplain; or

(4} Adversely affect significant
amounts of important farmlands as de-
fined 1p requirements In §6.302(c), or
agricultural operations on this land.

(N The proposed action may, directly,
indirectly or cumulatively have plgnifl-
cant adverse effect on parklanda, pre-
serves, other public lands or areas of
recognized scenic, recreational, archae-
ological, or hiatoric value; or

(g} The Federal action may directly
or through induced development have &
significant adverse effect upon local
amblent air quallty, local ambient
nolse levels, surface water or ground-
water quallty or guantity, water sup-
ply, [ish, shellfish, wildlife, and thelr
natural habltats.

(50 FR 26315, June 25, 1885, aa amended at 51
FR 32611, Sept. 12, 1986}

Subpart B—Content of EiSs

$8.200 The
statement.
Preparers of EISs must conform with
the requlrements of 40 CFR part 1502 in
writing EISs.

environmental Impaci
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§8.201 Format.

The format used for EISs shall en-
courage good analys!s and clear presen-
tation of alternatives., including the
proposed actlon, and their environ-
mental, economic and soclal impacts.
The following standard format for EISa
should be used unless the responsible
officlal determines that there 18 & com-
pelling reason to do otherwlise:

() Cover sheet;

{b) Executive Summary;

{c) Table of contents;

(d} Purpose of and need for action;

(8) Alternatives Including proposed
action;

(N Affected environment;

{g) Environmental consequences of
the alternatives;

{h) Coordination (includes list of
agencles, crganizations, and persons to
whom coples of the EIS are sent);

{I} List of preparers;

{$) Index (commensurate with com-
plexity of EIS);

(k) Appendices.

16.202 Executlve summary.

The executlve summary ashall de-
scribe in sufficient detafl {10-15 pagesn)
the critical facets of the EIS so that
the reader can become famillar with
the proposed project or action and its
net effects. The executive summary
shall focus on:

{a) The exlsting problem;

{b) A briel description of each alter-
natlve evaluated (Including the pre-
ferred and no action alternatives)
along with & listing of the environ-
mental Impacts, possible mitigation
measures relating to each alternative,
and any areas of controversy (inctuding
{ssues ralsed by governmental agencies
and the public); and

{c) Any major conclusions.

A comprehensive summary may be pre-
pared in instances where the EIS {8 un-
usually long in nature. In accordance
with 40 CFR 1502.19, the comprehensalve
summary may be clrculated in Heu of
the EIS; however, both documents
shall be distributed to any Federal,
State and loca) agencles who have EIS
review reaponslbllitles and also shall
be made avajlable toc other interested
partles upon reqguest.

§46.203

§6.203 Body of EISs.

o_wﬁﬂ,_mﬁuﬁ_«q n:ﬂ need. The EIS shall
¥y specily the underlyin ur
and need to which EPA _N_.anuuw:nmﬂﬂu.
If the action is & request for a permit
or a grant, the EIS shall clearly specify
M_“.oﬂwow_n and objectives of the appll-
nt.

(b} Alternatives inciuding the

gction. In addition to ,__n.nq Om.wu“m“mw%.n
awﬁ VH\—_W shall discuass: .
ternatives considered by the a -
canf. Thie sactlon shall _souecno -.u%h“-
anced description of each alternative
consaldered by the applicant. Thess dis-
cussions shall Include slze and location
of facllities, land requirements, oper-
ation and malntenance requirements,
auxiliary structures such as plpelines
or transmission lines, and constructlon
schedules. The alternative of no action
shall be discussed and the applicant's
preferred alternative(s) shall be ldentl-
fled. For alternativea which were
sliminated from detalled study, a briel
discussion of the reasons for their hav-
ing been eliminated shall ba included.

{3) Alternatives avallable to EPA. EPA
alternatives to ba discussed shall in-
clude: (1) Taking an actlon; or {il) tak-
ing an action on & modifled or alter-
natlve project, including an action not
coneldered by the applicant; and (1)
denying the nction.

(3) Alternatives auvailable to other per-
mitiing agencles. When preparing a joint
EIS8, and Il applicable, the alternatives
avallable to gther Feaderal and/or State
agencies shall be diacussed.

{#) Ideniifying preferred alternative. In
the final EIS, the responaible official
shall signify the preferred alternative.

{c) Affected environment and environ-
mental consequences of the allernatives.
Thae affected environment on which the
svaluation of each alternative shall be
based includes, for axample, hydrology,
geology. eir quallty, noise, biology,
socioeconomica, energy, land use, and
archeology and historic subjects. The
discussion shall be structursd so as Lo
present the total impacta of each alter-
native for easy comparison among all
alternat!ves by the reader., The effects
of & '‘no action' alternative ahould be
inctuded to facilitate reader compari-
son of the beneficlal and adverse Im-
pacts of other alternatives to the appll-

cant dolng nothing. A description of
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the environmental setting shall be in-
cluded in the “'no action™ alternative
for the purpose of providing needed
background information. The amount
of detall in describing the aifected en-
vironment shall be commensurate with
lhe complexity of the aituation and the
importance of the anticipated impacts.

(d) Coordinallion. The EIS shall in-
clude:

(1) The objections and suggestions
made by local, State, and Federal
agenclea before and during the EIS re-
view process must be glven full consid-
eration, along with the iesues of public
concern expressed by individual citi-
zens &and Interested environmental
groups. The EIS must include discus-
sions of any such comments concerning
our actions, and the author of each
comment should be identified. If a
comment has resuited in a change in
the project or the EIS, the impact
statement should explaln the reason.

(2) Public participation through pub-
llc hearings or scoping meetings shall
nlso be Included. If &2 public heering has
been held prior to the publication of
the EIS, a sammary of the transcript
should be Included in this section. For
the public hearing which shall be held
after the publication of the draft EIS,
the date, time, place, and purpese shall
be included here.

(3} In the final EIS, a summary of the
coordination process and EPA re-
sponses to commente on the draft EIS
shall be included.

|44 FR 84117, Nov. 8, 1979, s amended at 50
FR 26318, June 25, 1885)

$6.204 Incorporation by reference.

In addition to 40 CFR 1502.21, mate-
ria! incorporated into an EIS by ref-
erence shall be organized to the extent
possible Into a Supplemental Informa-
tion Document and be made avallable
for review upon request. No materigl
may be incorporated by reference un-
lese it ia reasonably avallable for In-
spection by potentially interested per-
sons within the period allowed for com-
ment.

$0.205 List of proeparers.

When the EIS 1s prepared by con-
tract, either under direct contract to
EPA or through an applicant's or
grantee's contractor, the responsible
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olflclal must independently evaluate
the EIS prior to its approval and take
responslbility for its ecope and con-
tents. The EPA officials who undertake
this evaluation shall alsc be described
under the list of preparers.

Subpat C—Coordination With
Other Environmental Review
and Consuliation Requlre-
ments

§8.300 General.

Varlous Federel laws and executlve
orders address specific environmental
concerns. The responsible official shall
integrate to the greatest practicable
extent the applicable procedures in this
gubpart during the implementation of
the environmental review process
under Subparts E through 1. This sub-
part presents the central reguirementa
of these laws and executive orders, It
refers to the pertinent authority and
regulations or guldance that contain
the procedures. These laws and execu-
tive arders eatabliah review procedures
independent of NEPA requirements.
The responatble offlcial shall be famil-
jar with any other EPA cor appropriate
agency procedures Implementing these
laws and executlve orders.

[4¢4 FR 84177, Nov. 6, 1978, as amended at 50
FR 26316, June 25, 1995]

$6.301 Landmarks, historical, and ar-
cheological sites.

EPA is Bubject to the requirements of
the Historic Sites Act of 1935, 16 U.S8.C.
461 et seq., the Natlonal Historic Pres-
ervation Act of 1968, as amended, 18
U.8.C. 470 et seq., the Archaeological
and Historic Preservation Act of 1974,
16 U.B.C. 469 et seg., and Executive
Order 11593, entitled *'Protection and
Enhancement of the Cultural Environ-
ment.’" These statutea, regulations and
sxecutive orders establish review pro-
cedures independent of NEPA require-
ments.

{a) National! natural landmarks. Under
the Historlc Sites Act of 1935, the Sec-
retary of the Interior is authorized to
designate areas as national natural
landmarks for list!ng on the Natlonal
Registry of Natural Landmarks. In
conducting an environmental review of
a proposed EPA action, the responsible
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official shall consider the exlstence and
location of natural Jandmarks uslng in-
formatlon provided by the National
Park Service pursuant to 38 CFR 62.6(d)
to avold undestrable impacts upon such
landmarks.

(b) Historic, architectural, archeologi-
cal, and cultura!l sites. Under section 108
of the National Historic Preservation
Act and Executive Order 11583, if an
EPA undertaking affects any property
with historic, architectural, archeolog-
ical or culturas! value that is listed on
or eligible [or llsting on the National
Register of Historlc Places, the respon-
sible officlal shall comply with the pro-
cedures for consultation and comment
promulgated by the Advisory Council
on Historlc Preservation In 3§ CFR
part 800. The reaponsible official must
identify properties affected by the un-
dertaking that are potentially elligible
for listing on the National Reglater and
shall request a determination of eligi-
blilty from the Keeper of the Natlonal
Reglater, Department of the Interior,
under the procedures In 38 CFR part 83.

{c) Histeric, prehistoric and archeologi-
cal data. Under the Archeological and
Historlc Preservation Act, if an EPA
activity may cause irreparable loss or
destruction of significant sclentific,
prehistoric, hiatoric or archeological
data, the responsible officlal or the
Secretary of the Interior ia authortzed
to undertake data recovery and preser-
vation activities. Data recovery and
presarvation activitiea shall bes con-
ducted in accordance with implement-
ing procedures promulgated by the Sac-
retary of the Interior. The National
Park Service has published technlcal
standardes and guidelines regarding ar-
checlogical preservation activities and
methoda at 48 FR 44718 (September 29,
1883).

{14 FR 64177, Nov. 8, 1979, a8 amended at 30
FR 26318, June 25, 1985)

§8.302 Wetlands, floodplains, Impor-
tant farmlands, constal zones, wild
and scenic rivers, fish and wlldlife,
and endangered specles.

The [ollcwlng procedures shall apply
to EPA adminlstratlive actlone In pro-
grams to which the pertinent atatute
or executive order applles.

{a) Wellands protection. Executlve
Order 119590, Protection of Wetlands, re-
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quires Federal agencies conducting cer-
tain activities to aveld, to the extent
posaible, the adverse impacts associ-
ated with the destruction or losa of
wetlands and to avold support of new
construction in wetlands If & prac-
ticable alternative exists. EPA’s State-
ment of Procedures on Floodplain Man-
agement and Wetlands Protectlon
{dated Januery b, 1979, {ncorporated as
appendlx A hersto) requires EPA pro-
grams to determins if proposed actions
will be in or will affect wetlands. If so,
the responaible official shall prepare a
floodpiaine/wetlands assessment, which
will bs part of the environmental as-
sessment or environmental impact
statement. The reaponsible officlal
shall sither avold adverse impacts or
minimize them if no practicabls alter-
native to the action exists.

(b) Floodplain management. Executive
Order 11388, Floodplain Management,
requires Federal agenciea to evaluate
the potential sifects of actions they
may take In s floodplaln to avold, to
the extent possible, adverse effects as-
sociated with direct and indirect devel-
opment of a floodplain. EPA's State-
ment of Procedures on Floodplaln Man-
agement and Wetlanda Protection
(dated January 5, 1979, incorporated as
appendlx A heareto), requires EPA pro-
grama to determine whether an action
wlll be located In or will affect a flood-
plaln. If so, the responsible official
shall prepare a floodplaln/wetlands as-
sessment. The assesament will become
part of the environmental assesament
or environmental lmpact statement.
The responslible. official ahall sither
avold adverss impacts or minimize
them If no practicable alternative ex-
ista.

(c) Important farmlands. 1t is EPA's
policy aa atated in the EPA Policy To
Protect Environmentally Significant
Agricultural Lands, dated September 8,
1978, to consider the protection of the
Nation's slgnificantimportant agricul-
tural lands from firreversible conver-
slon to uses which result In its loss as
an environmental or essential [ood pro-
duction resource. In additlon the
Farmland Protectlon Pollecy Act,
(FPPA) T U.8.C. 4201 et seq., requires
federal agencles to uee criteria devel-
oped by the Soll Conservation Service,
U 8. Department of Agriculture, to:
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(1) Identlfy and take into account the
adverse effects of thelr programs on
the preservation of farmiands from
converslon to other uses;

(2) Consider alternative acticns, as
appropriate, that could lessen such ad-
verss Impacts; and

(3) Assure that thelr programs, to the
extent possible, are compatible with
State and local government and pri-
vate programs and policies to protect
farmlands. If an EPA actlon may ad-
versely impact farmiands which are
classified prime, unique or of State and
local importance as defined in the Act,
the responaible official shall in all
cases apply the evaluative criteria pro-
mulgated by the U.S. Department of
Agriculture at T CFR part 858. If cat-
egories of important farmiands, which
include those defined in both the FPPA
and the EPA policy, are ldentified In
the project study area, both direct and
tndirect effects of the undertaking on
the remaining farms and farm support
pervices within the project area and
immedlate environs shall be evaluated.
Adverse effects shall be avolded or
mitigated to the extent possible.

(4) Coastal zone managemeni. The
Coastal Zone Management Act, 16
U.8.C. 1451 ei seq., requires that =all
Federal activities in coastal areas be
consistent with approved State Coastal
Zone Management Programs, to the
maxlmam extent possible. If an EPA
action may affect a coastal zone area,
the responsible afficial shall aesess the
Impact of the action on the coastal
zone. If the action significantly affects
the coastal zone area and the State has
an approved coastal zone management
program, a consistency determination
shall be sought in accordance with pro-
cedures promulgated by the Office of
Coastal Zone Management in 16 CFR
part 930.

(e) Wild and scenic rivers. (1) The Wild
and Scenic Rivers Act, 16 U.B.C. 1274 el
seq., establishes requirements applica-
ble to water resource projects affecting
wlld, scenlc or racreational rivers with-
fn the National Wild and Scenic Rivers
aystem as well as rivers designated on
the National Rivers Inventory to be
studled for inclusion in the naticnal
system. Under the Act, a lederal agen-
cy may not assist, through grant, loan,
license or otherwiss, the conatruction
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of a water resources project that would
have a direct and adverse effect on the
values for which a river in the National
System or study river on the National
Rivers Inventory waa established, aa
determined by the Secretary of the In-
terlor for rivers under the jurisdiction
of the Department of the Interior and
by the Secretary of Agriculture for riv-
ors under the jurisdiction of the De-
partment of Agriculture, Nothing con-
tained In the foregolng sentence, how-
ever, shall:

(1) Preciude licenslng of, or asaist-
ance to, developmenta below or above a
wild, scenic or recreational river area
or on any stream tributary thereto
which will not invade the area or un-
reasonably diminish the scenic, rec-
reational, and fiah and wildlife values
present in the area on October 2, 1568;
or

{11} Preclude licenaing of, or asalat-
ance to, developmenta below or above a
study river or any stream tributary
thereto which will not invade the area
or diminish the scenic, recreational
and fish and wild!ife values present in
the area on October 2, 1968.

{2) The responsible official shall:

(1) Determine whether there are any
wild, scenic or study rivera on the Na-
tional Rivers Inventory or in the pian-
ning area, and

(1) Not recommend authorization of
any water resources project that would
have a direct and adverse effect on the
values for which such river was estab-
lished, as determined by the admin-
tatering Secretary In request of appro-
priations to begin construction of any
such project, whether heretofore or
hereafter authorized, without advising
the administering Secretary, in writing
of thia intention at least sixty days in
advance, and without speciflcally re-
porting to the Congress in writing at
the time the recommendation or re-
quest 1s made in what respect construc-
tion of such project would be in con-
flict with the purposes of the Wild and
Bcenic Rivers Act and would affect the
component and the values to be pro-
tected by the Resaponsible Official
under the Act.

{3) Applicable consultation require-
ments are found In section 7 of Lhe Act.
The Department of Agriculture haa
promulgated implementing procedures,
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under esection 7 at 36 CFR part 297,
which apply to water resource prolects
located within, above, below or cutside
a wlld and scenic river or study river
under the Department's jurisdiction,

() Barrier Islands. The Coasatal Bar-
rler Resources Act, 16 U.S.C. 3501 et
teq., generally prohiblta new federal ex-
penditures or financial assistance for
any purpose within the Coasatal Barrler
Rencurces System on or after October
18, 1982. Specified exceptions to this
prohibition are allowed only after con-
sultation with the Secretary of the In-
terior. The responsible official shall en-
sure that comsultation is carried out
with the Secretary of the Interlor be-
fore making available new expendi-
tures or financial asaistance for activi-
tles within areas covered by the Coaat-
al Barriers Resources Act in accord
with the U.8. Fish and Wildlife SBervice
published guidellnes deflning new ex-
penditures and financlal asaistance,
and describing procedures for consulta-
tion at 48 FR 45664 {October 8, 1583).

(g) Fish and wildlife protection. The
Fish and Wildiifa Coordinatlon Act, 18
U.9.C. 861 et seq., requires Federal
agencies involved In actions that will
result in the control or structural
modification of any natura! stream or
tody of water for any purposs, to take
actlon to protect the fish and wildilfe
resources which may be affected by the
action. The responaible official shall
consult with the Flsh and Wlldlife
Service and the appropriate Btate
agency to sscertain the means and
measures necessary to mitigate, pre-
vent and compensate for project-relat-
ed losses of wildlife resourcea and to
enhance the resources. Reports and
recommendationa of wildlife agencies
should be incorporated into the envi-
ronmental assessment or environ-
mental !mpact statement. Consulta-
tion procedures are detailed in 18
U.8.C. 662.

th) Endangered species protection.
Under the Endangered Species Act, 18
U.8.C. 1531 et seq.. Federal agencles are
prohlbited fram jeopardizing threat-
ened or endangered specles or ad-
veraely modifying habltats essential to

§46.400

their survival. The rerponeible oificial
shall identify all dealgnated endan-
gered or threatened speclea or thelr
habitat that may be affected by an
EPA action. If liated apecies or thelr
habitat may be affected, formal con-
sultation must be undertaken with the
Fish and Wildlife Service or the Na-
tlonal Marine Fisheries Service, as sap-
propriate. If the consultation reveals
that the EPA activity may Jeopardize
listed species or habitat, mitigation
maasures should be conaidered. Appll-
cable consultation procedures are
found in 50 CFR part 402.

(44 FR 84177, NHov. 8, 1079, as amendad at 60
FR 26318, June 25, 1085)

16.303 Air quality.

(a) The Clean Alr Act, as amended in
1990, 42 U.8.C. 7416(c), requires Federal
actions to conform to any State imple-
mentation plan approved or promul-
gated under section 110 of the Act, For
EPA actlons, the applicabls conformity
requirements specified in 40 CFR part
51, subpart W, 40 CFR part 83, subpart
B, and the applicable State implemen-
tatlion plan muat be met.

(3 In addition, with regard to
wastewater treatment works subject to
review under Bubpart E of this part,
the responsible official shall consider
the air pollution control requirements
speciflied in sectlon 316(b) of the Clean
Alr Act, 42 U.8.C. 7818, and Agency im-
plementation procedures.

(c)<{g) [Raserved]

[68 PR 63247, Nov. 30. 1093)

Subpart D—Public and Other
Federal Agency Involvement

$0.400 Public involvement.

(a) General. EPA shall make diligent
elforts to involve the public in the en-
vironmental review procesa consistent
with program regulations and EPA
policles on public participation. The
reaponsibile official shall ensure that
public notice 1s provided for In accord-
ance with 40 CFR 1508.8(b) and shall en-
sure that public involvemesnt 18 carried
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out In accordance with EPA Public
Participation Regulations, 40 CFR part
25, and other applicable EPA public
participation procedures.

{by Publication of notices of inlent. As
soon a8 practicable after his declaton to
prepare an EIS and before the scoping
process, the responsible officlal shall
send the notice of intent to intereated
and affected members of the public and
shall request the OEA to publish the
notice of Intent in the FEDERAL REOG-
I8TER. The responsible officlal shall
send to OEA the signed original notice
of intent for FEDERAL REGIBTER publl-
cation purposes., The ecoping process
should be Initiated as soon as prac-
ticable in accordance with the require-
ments of 40 CFR 1501.7. Participanta in
the scoping process shall be kept In-
formed of substantial changes which
avolve during the EIS drafting process.

(e) Public meetings or hearings. Public
meetings or hearings shall be con-
ducted consistent with Agency pro-
gram requilrements. Thers shall be &
presumption that a scoplng mestlng
will be conducted whenever a notlice of
{ntent has been published. The respon-
sible official shell conduct a public
hearing on a draft EIS. The responelbls
official shall ensure that the draft EIS
{s made available to the public at least
30 days in advance of the hearing.

(d} Findings of no significant impact
{FNS1). The responeible official shall
allow for sufficient public review of a
FNSI belore it becomes effective. The
FNS8I and attendant publication must
state that interested persons disagree-
ing with the decision may submit com-
menta to EPA. The responaible offlcial
shall not take administrative action on
the project for at least thirty (30) cal-
endar days after releass of the FNSI
and may allow more tims for responss.
The responsible official shall consider,
fully, comments submitted on the
FNSI before taking administrative ac-
tion. The FNSI shall be made available
to the public in accordance with the re-
quirements and all appropriate rec-
ommendationa contalned in §1606.8 of
this title.

(@) Record of Decision (ROD}. The re-
sponsible official shall disseminate the
ROD to those parties which commented
on the draft or final EIS,

40 CFR Ch. | (7-1-94 Editlon)

(D Categorical exclusions. (1) For cat-
egorical excluelon determinationa
under subpart E (Wastewater Treat-
ment Constructlon Grants Program),
an applicant who flles for and recelves
a determinatlon of categorlcal exclu-
sion under §86.107(a), or has one re-
scinded under §6.107(c), ghall publish a
notice indicating the determination of
eligibility or rescission In a local newa-
paper of community-wide circulation
and Indlcate the availability of the
supporting documentation for public
Inspection. The reasponsible officlal
shall, concurrent with the publication
of the notice, make the documentation
as outlined In §8.107(b) available to the
public and distribute the notice of the
determination to all known interested
partles.

(2) For categorical exciuelon deter-
minations under other subparts of this
regulation, no public notice need be is-
sued; however, Information regarding
these determlinatione may be obtained
by contacting the U.8. Environmental
Protection Agency's Office of Reaearch
Program Management for ORD actlons,
or the Office of Federal Activities for
other program actions.

|44 FR 84177, Nov. 0, 1079, as amended at 8i
FR 32611, Bept. |2, 1568; 56 FA 20543, May 8,
1091)

§6.401 Officlial Nling requirementa.

{a) General. OEA {8 responsible for
the conduct of the official {iling aya-
tern [or EISs. This systemn was eatab-
lished as a central repository for all
EISs which serves not only as means of
advising the public of the avallability
of each EI8 but provides a uniform
method for the computation of mini-
mum time periods for the review of
ElSs. OEA publishes a weekly notice in
the FEDERAL REGISTER listing all El8s
received during a given week. The 45
day and 30-day review periods for draft
and final EISs, respectively, are com-
puted from the Friday following a
given reporting week. Pursuant to 40
CFR 1506.9, responaible officials shall
comply with the guidelines eatablished
by OEA on the conduct of the flling
syatem.

{b) Minimum time periods. No decision
on EPA actions shall be made until the
iater of the lollowing dates:
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{1) Ninety (30) days after the date es-
tabllshed In §6.401{a) of this part from
which the draft E1S review time period
is computed.

(2) Thirty (30) days after the date es-
tablished Iin §6.401(a) of this part from
which the final EIS revieaw time period
is computed.

(c) Filing of EISs. All EISs, Including
supplements, must be oilficially lled
with OEA. Responsible officlals shall
tranamit each EIS In five (5) coples to
the Director, Office of Environmental
Review, EIS Filing Section (A-104).
OEA will provide CEQ with one copy of
each EIS flled. No EIS wil] be oiflcially
filed by OER unless the EIS haa been
made available to the public. OEA will
not accept unbound copies of EISa for
fliing.

(d) Ezlensions or walvers, The respon-
alble officla]l may independently extend
review periods. In such cases, the re-
gponaible official shall notify OEA as
goon as possible so that adequate no-
tice may be publlahed In the weekly
FEDERAL REGISTER report. OEA upon &
showing of compelling ressons of na-
tional policy may reduce the pre-
scribed review periods. Also, OEA upon
a showing by any other Federal agency
of compelling reasons of natlonal pol-
lcy may extend prescribed review peri-
ods, but only after consultation with
the reaponsible officlal. If the respon-
sible official does not concur with the
extension of time, CEA may not extend
a preacribed review period more than 3¢
days beyond the minimum prescribed
revisw period.

(@) Rescission of filed EISs. The reapon-
aible officlal shall file EISs with OEA
at the same time they are transmlitted
to commenting agencles and made
avallable to the public. The responaible
official 18 required to reproduce an ades-
quate supply of EISs to satisfy these
distribution requirements prior to fil-
ing an EIS. If the EIS Is not made
avallable, CEA will consider retraction
of the EIS or reviston of the prescribed
review periode based on the cir-
cumstances.

[14 FR 684177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982}

§0.402 Avallability of'documents.

(a) General. The responsible officlal
will ensure sufficlent coples of the EIS
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are distributed to interested and af-
fected membera of the public and ars
made available for further public dis-
tribution. EISs, commenta received,
and any underlying documents should
be avallable to the public pursuant to
the provisions of the Freedom of Infor-
matlon Act (6 U.8.C. 552(h)), without
regard to the exclusion for Interagency
memoranda where such memoranda
tranamit comments of Federal agencles
on the environmental Impact of the
proposed actions. To the axtent prac-
tlcable, materials made avatlable to
the public shall be provided without
charge; otherwise, a fes may be Im-
posed which is not more than the ac-
tual cost of reproducing copies required
to be pent to another Federal agenoy.

{b) Pubdlic information. Liats of all no-
tices, determinations and other re-
porte/documentation, related to these
notices and determinations, involving
CEs, EAs, FNSIa, notices of intent,
EISs, and RODs prepared by EPA shall
be available for public inspection and
maintained by the responsible officlal
a8 & monthly status report. OEA shall
malntain a comprehensive list of no-
ticen of intent and draft and final EISs
providad by all responsible officials for
public inspection Including publication
In the FEDERAL REQISTER. In additlon,
OEA will make copies of all EPA-pre-
pared EISs available for public inapec-
tlon; the responsible official shall do
the same for any EIS he/she under-
takes.

{44 FR 84177, Nov. 4, 1079, as amended at Bl
FR 311, 8ept. 11, 1068]

§6.403 The commenting process.

{a) Inviting comments. After preparing
a draft EIS and bsfore preparing & fnoal
EIB, the responsible official shall ob-
tain the comments of Federal agsncles,
other governmental entitles apd the
public in accordance with 40 CFR
1503.1.

(b) Response to comments. The respon-
sible official shall respond to com-
ments in the fnal EIS in accordance
with 40 CFR 1503.4.

§8.404 Supplements.

{a) General, The responsible officlal
shall conslder preparing supplements
to draft and flnal EISs in accordance
with 40 CFR 1502.9tc). A supplement
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shall be prepared, circulated and flled
in the Bame fashion (excluslve of
scoping) as draft and {inal EISe.

{b) Aiternative procedures. In the case
where the responsible offlcial wantse to
deviate from exlsting procedures, OEA
shall be consulted, OEA shall consult
with CEQ on any alternative arrange-
ments,

{44 FR 64177, Nov. 6, 1979, as amended st 47
FR 9829, Mar 8, 1982)

Subpart E—Environmental Review
Procedures for Wastewater
Treatment Construction Grants
Program

SoURCE: 50 FR 26317, June 25, 1585, unlesa
otherwise notad.

$8.500 Purpose.

This subpart ampllfles the procedures
described {n subparte A through D with
detailed environmental review proce-
dures for the Municipal Wastewater
Treatment Worka Construction Grants
Program under Title I of the Clean
Water Act.

§8.501 Definitions.

(e} Step I facilities planning means
preparation of a plan for facilities aa
described in 40 CFR part 35, subpart E
orl.

{b) Ltep 2 means e project to prepare
design drawings and speclfications as
described In 40 CFR part 35, subpart E
orl.

{c) Stép 3 means a project to bulld a
publicly owned treatment works as de-
scribed in 40 CFR part 35, subpart E or
I.

(d) Step 2+3 means a project which
combines preparation of deslgn draw-
ings and specifications as described In
§6.501¢(hb) and bullding as described in
$6.501(c).

{e) Applicant means any Individual,
agency, or entity which has fled an ap-
plication for grant asalstance under 40
CFR part 35, subpart E or 1.

{D Grantee means any Individual,
agency, or entity which has been
awegrded wastewater treatment con-
atruction grant assistance under 40
CFR part 35, subpart E or [.

(g8) Responsible Official means a Fed-
eral or State officlal anthorized to ful-
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fitl the requirements of this subpart.
The responslble federal official is the
EPA Regional Adminletratocr and the
responelble State offictal |8 as deflned
in a delegation agreement under 205(g)
of the Clean Water Act. The respon-
sibilities of the State offlcial are sub-
ject to the llmitations in §6.514 of this
subpart.

(hy Approval of the facilities plan
means approval of the flacilities plan
for a proposed wastewater treatment
works pursuant to 40 CFR part 35, sub-
part Eor L.

§6.502 Applicablilty and llmitations.

(a) Applicabillty. This subpart applles
to the following actions:

(1) Approvel of a facilitiea plan or an
amendment to the plan;

{2) Award of grant assigtance for a
project where algnficant change has cc-
curred in the project or fits Impact
slnce prior complirnce with this part;
and

(3) Approval of preliminary Step 3
work prior to the award of grant asatst-
ance pursuant to 40 CFR part 35, sub-
part Eor 1.

(b) Limitations. {1) Except as provided
in §8.504(c), all reciplents of Step 1
grant assistance must comply with the
requirements, ateps, and procedures ds-
scribed In this subpart.

(2) As speclfied in 40 CFR 35.2i13,
projects that have not recelved Step ]
grant asslstance must comply with the
requirements of this subpart prior to
submission of an application for Step 3
or Step 243 grant asaistance.

{(3) Except as otherwise provided in
§6.607, no step 3 or 243 grant raesiatance
may be awarded for the construction of
any component/portion of a proposed
wastewater treatment systemi(s) unti)
the responsible official haa:

{1) Completed the environmental re-
view for all complete wastewater treat-
ment system alternatives under conaid-
eration for the lacilities planning area,
or any larger atudy area identified for
the purposes of conducting an adequate
environmental revlew as requlred
under this subpart; and

(11} Recorded the selection of the pre-
ferred alternative(s) in the appropriate
decislon document (ROD for EISs,
FNSI for envircnmental asasesaments,
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or written determinatlon for categor-
ical exclusions).

(4) In eccord with §6.302(NH, on or
after October 18, 1982, no new expendi-
tures or financial assistance involving
the construction grants program can
be made within the Coastal Barrier Re-
gource System, or for projects cutalde
the system which would have the effect
of encouraging development in the ays-
tem, other than speclfied exceptions
made by the EPA after consultation
with the Secretary of the Interior.

[50 FR 263117, June 25, 1885, as amended at 51
FR 32611, S8ept. 12, 1588]

§6.503 Overview of the environmental
review process.

The process for conducting an envi-
ronmental review of wastewater treat-
ment conatruction grant projacts in-
cludes the following steps:

{n) Consultation. The Btep 1 grantee
or the potential Step 3 or Step 243 ap-
plicant In encouraged Lo consult with
the State and EPA early in project for-
mulation or the facilities planning
stage to determine whether a project ia
ellgible for a categorical exclusion
from the remaining substantive envi-
ronmental review requirements of this
part (§6.505), to determine alternatives
to the proposed project for evaluation,
to identify potentlal environmental ie-
suens and opportunities for public recre-
ation and open space, and to determine
the potential need for partitioning the
environmental! review process andior
the need for an Environmental Impact
Btatement (EI8).

(b) Determining categorical exclusion
eligibility. At the request of a potential
Btep 3 or Step 2+3 grant applicant, or a
Step 1 facilitles planning grantee, the
responaible officlal will determine if a
project is eligible for a categorical ex-
cluslon In accordance with §8.505. A
Btep 1 facllities planning grantes
awarded a Step 1 grant on or before De-
cermnber 29, 1981 may request a categor-
fcal exclusion at any time during Step
1 facilities planning. A potential Step 3
or Step 2+4) grant applicant may re-
quest a categorical excluslon al any
time before the submisslon of a Step 3
or Step 2+3 grant application.

(¢} Documenting environmental infor-
mation. If the project 18 determined to
be Ineligible for a categorical exclu-
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slon, or if no requeat for a categorical
exclusion is made, the potential Step 3
or Step 2+3 applicant or the Step 1
grantee subsequently prepares an Envi-
ronmental Information  Document
(EID) (§6.506) for the project.

(d} Preparing environmental assess-
ments. Except as provided in §$6.508(c)(4)
and following a review of the EID by
EPA or by a State with delegated au-
thority. EPA prepares an environ-
mental assessment (§6.508), or n Stata
with delegated authority (§6.514) pre-
pares a prellminary environmental as-
sessment. EPA reviewa and finalizes
any prellminary assessments. EPA sub-
sequently:

(1) Prepares and issues a Finding of
No Significant Impact (FNSI} (§6.508);
or

(2) Prepares and {ssues a Notice of In-
tent to prepare an original or supple-
mental EIS (§8.510) and Record of Deci-
slon (ROD) (§8.511).

(8) Moniloring. The construction and
post-construction operation and main-
tenance of the facilities are monitored
{§6.512) to ensure implementation of
mitigation messures (§6.611) {dentifled
In the FNSI1 or ROD.

(30 FR 26317, June 25, 1685, as amended at 51
FR 32011, Bept 12, 1988]

§0.804 Consultatlon during the facili-
tles planning process.

{8) General. Conaistent with 40 CFR
1601.3 and 36 2030(c), the reaponaible of-
ficial shall initiate the snvironmental
review process early to identify envi-

_ronmental effects, avold delays, and re-

solve conflicta. The snvironmental re-
view process should be integrated
throughout the [lacilities planning
process. Two processes for consultation
are described in this sectlon to meet
this objective. The first addresses
projects awarded Btep 1 grant assist-
ance on cr hbefore December 29, 19%81.
The second applies to projects not re-
celving grant assistance for facllities
planning on or before December 29, 1981
and, therefore, subject to the regula-
tions Iimplementing the Munlicipal
Wastewater Treatment Construction
Arant Amendments of 1981 {40 CFR part
35, subpart I).

{b) Projects receiving Step | gran! as-
sistance on or before December 29, 1981,
{1y Durlng facllities plannlng, Lthe

13



§6.505

grantee shall evaluate project alter-
natives and the exlatence of environ-
mentally important resource areas in-
cluding those identified In §6.108 and
§6.509 of this subpart, and potential for
open space and recreation opportuni-
ties In the facllities planning area,
Thls evaluation is Intended to be brlef
and conciee and should draw on exist-
ing Information from EPA, State agen-
cles, reglonal planning agencles,
areawide water quallty management
agencies, and the Step 1 grantee. The
Step 1 grantee should submit this In-
formation to EPA or a delegated State
at the earliest possible time during fa-
cllities planning to allow EPA to deter-
mine if the action ia eligible for a cat-
egorical excluslon. The evaluation and
any additional analysias deemed nec-
essary by the responsible official may
be used by EPA to determine whether
the actlon ls eliglble for a categorical
exclugion from the substantive envi-
ronmental review requirementsa of this
part. Il a categorical excluslon s
granted, the grantee wlll not be re-
quired to prepare a formal EID nor will
the responsible offlcial be required to
prepare an environmental assessment
under NEPA. If an acticn 18 not grant-
ed a categorical exclualon, this evalua-
tion may be used to determine the
scope of the EID required of the grant-
ee. This informatlon can also be used
to make an early determination of the
need for partitioning the enviren-
mental review or for an EIS. Whenever
posaible, the Step 1 grantee should dis-
cuss this initial evaluation with both
the delegated State and EPA,

(2) A review of environmental infor-
mation develoeped by the grantee
should be conducted by the responsible
official whenever meetings are held to
assess the progress of facilities plan de-
velopment. These meetings should be
held after completion of the majorlty
of the EID document and before a pre-
ferred alternative is selected. Since
any required EIS must be completed
before the approval of a facilities plan,
a decislon whether to prepare an EIS is
encouraged early during the facilities
planning process. These meetings may
asnist In this early determination. EPA
should inform Intereated parties of the
lfollowing:

1

40 CFR Ch. | (7-1-94 Edltion)

(i} The prellminary nature of the
Agency's posltion on preparing an EIS;

(11) The relationghip between the fa-
citities planning and environmental re-
view processes;

(11i) The desirabllity of publlc input;
and

(1v) A contact person for further in-
formation.

(c) Profecls nol receiving grant assisi-
ance for Step 1 facllities planning on or
before December 28, 1981, Potential Step
3 or Step 243 grant applicants should,
in accordance with §35.2030(c), consult
with EPA and the State early in the fa-
cilities planning process to determine
the appropriateness of a categorical ex-
clusion, the scope of an EID, or the ap-
proprinteness of the early preparation
of an environmental assessment or an
EIS. The consultation would be most
useful durtng the evaluation of project
alternatives pricr to the selectlon of &
preferred alternative to assist in re-
soclving any identified environmental
problems.

§68.505 Categorical exclusions.

(a) General. At the request of an ex-
isting Step 1 facilitles planning grant-
es or of a potential Step 3 or Step 24}
grant applicant, the responajble offi-
clal, a8 provided for In §§6.107(b),
§.400(0) and 6.504(a}, shall determins
from existing information and docu-
ment whether an acticn is consistent
with the categories aligibie for exclu-
sion from NEPA review !dentified In
§6.107(d) or $6.505(b} and not Inconsist-
ent with the criteria in §8.107(e) or
§8.505(c).

{b) Specialized categories of actions eli-
gible for exclusion. For this subpart, eli-
gible actions consaist of any of the cat-
egories In §6.10T(d), or:

(1) Actions for which the facilitles
planning !s consistent with the cat-
egory liated in §6.107(dX1) which do not
alfect the degree of treatment or ca-
pacity of the existing facility includ-
Ing. but not limited to, Inflitration and
{inflow correctiona, grant-eligible re-
placement of exlsting mechanical
equipment or structures, and the con-
struction of emall structurea on exiat-
ing sites;

{2) Actions In sewered communities
of iess than 10,000 persons which are for
minor upgrading and minor expansion
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of existing treatment works. This cat-
egory does not Inciude actions that di-
rectly or Indirectly involve the exten-
slon ol new collection systems funded
with federal or other sources of funds;

(3) Actlons in unsewered commu-
nities of less than 10,000 persons whers
on-site technologies are proposed; or

(4) Other actions are developed in ac-
cordance with §8.107().

(c) Specialized Criteria for not granting
a categorical exclusion. (1) The full envi-
ronmental review procedures of this
part must be followed if undertaking
an action consistent with the cat-
egories described in paragraph (b) of
this section meets any of the criteria
listed In §86.107(e) or when:

(i) The facilities to be provided will
(A) create & new, or (B) relocate an ex-
lsting, discharge to surface or ground
waters;

(1t} The facilities wiil result tn sub-
stantial increases in the volume of dis-
charge or the loading of pollutants
from an existing source or from new fa-
cilitlea to recelving waters; or

(It{} The facilitles would provide ca-
pacity to serve s population 30% great-
er than the existing population.

(d) Proceeding with grant awards. (1)
After a categorical excluslon on & pro-
posed treatment works has been grant-
ed, and notices published In accordance
with §6.400(), grant awards may pro-
ceed without belng aubject to any fur-
ther environmental review require-
ments under this part, unless the ra-
sponslible official later determines that
the project, or the conditions at the
time the categorical determination
wee made, have changed significantly
since the Independent EPA review of
Information submitted by the grantes
{n support of the exclusion,.

(2) For all categorical exclusion de-
terminations:

(1) That are flve or more years old on
projecta awaiting Step 2+3 or Step 3
grant funding, the responaible officlal
shall re-evaluate the project, environ-
mental conditicna and public views
and, prior to grant award, sither:

(A} Reaffirm—Ilssue a public notice ra-
alfirming EPA's declsion to proceed
with the project without need for any
further environmental review:

(B) Supplement—update the informa-
tion in the declsion document on the
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categorically excluded project and pre-
pare, {ssue, and distribute a revissd no-
tice in accordance with §6.107(f); or

(C) Reassess—revoke the categorical
excluaion In accordance with §8.107(c)
and require a complete environmental
review to determine the need for an
Ei8 In accordance with $6.508, followsd
by preparation, issuance and distribu-
tion of an EA/FNSI or EIS/ROD.

(1) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and apecifications review
under §35.2202(b) of this title, sssess
whether the environmental conditions
or the project’s anticipated impact on
the environment have changed and,
prior to plans and specifications ap-
proval, advise the Regional Admints-
trator if additional environmental re-
view {a neceasary.

(50 FR 28317, June 25, 1985, a8 amendad at 8]
FR 32011, Bept. 12, 1968)

18.508 Environmenta! review process.

(8) Review of completed facilities plans.
The reaponaible official shall snaure &
review of the completed facillties plan
with particular attention to the EID
and its utilization in the development
of alternatives and the selsction of a
preferred alternative. An adequats EID
shall be an integral part of any faoill-
ties plan submitied to EPA or to a
SBtate. The EID shall be of sulficient
scope to enable the responeible official
to make determinations on requesta for
partitioning the environmental review
process in accordance with §40.507 and
for preparing environmental asasss-
ments in accordance with §0.508(b).

{b) Environmental assessment. The sn-
vironmental assessment process shall
cover all potentially aignificant envi-
ronmental Impacts. The reaponsible of-
ficial shall prepare a preliminary envi-
ronmenta)l assessment on which to basa
a recommendation to MNnalize and {asues
the environmental aassesasment/FNSI.
For those States delegatead environ-
mental review responsibllities under
§56.514, the State responsible official
shall prepare the prellminary environ-
mental assessment {n sufficlent detall
to serve as an adequate bants for EPA's
Independent NEPA review and decision
to finalize and Iersue an environmental
assesament/FNSI or to prepare and
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fasue & notlce of Intent for an EIS/ROD.
The EPA also may require submission
of supplementary information before
the facilit!es plan is approved if needed
for ite independent review of the
State's preliminary assessment for
compllance with environmental review
requirements. Substantial requesta for
supplementary informatiocn by EPA,
including the review of the facllities
plan, shall be made in writing. Each of
the following subjects outlined below,
and requirements of subpart C of this
part, ahall be reviewed by the respon-
sible officlal to identify potentially
rignificant environmental concerna
and their assoclated potential Impacts,
and the responsible official shall fur-
thermore address these concerns and
impacts Iin the environmental assess-
ment:

{1) Description of the eristing environ-
ment. For the dellneated facllitiea plan-
ning area, the existing environmental
condltions relevant to the analysls of
alternatlvea, or to determining the en-
vironmental impacts of the proposed
action, shall be considered.

(2} Description of the future environ-
ment without the project. The relevant
future environmental conditicna shall
be described. The no action altsrnative
should be discussed.

{3) Purpose and need. This should in-
clude a summary discussion and dem-
onstiatlon of the need, or abmence of
need, for wastewater treatment In the
facilitles planning area, with particu-
lar emphasis on existing public health
or water quality problems and thelr ee-
verity and extent.

(4) Documentation. Citations to Infor-
mation used to describe the existing
environment and to assess future envi-
ronmental impacts should be clearly
referenced and documented. Theass
sources should include, as appropriate
but not limited to, local, tribal, re-
glonal, State, and fedsral agencies as
well as public and private organiza-
tione and Institutions with reaponsibll-
ity or interest In the types of condl-
tions liasted in §8.509 and In subpart C of
this part.

(6) Analysis of alternatives. This dis-
cussion shall Include a comparative
analysis of feasible alternatives, in-
cluding the no naction alternative,
throughout the study area. The alter-
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natives shall be screened with respect
to capital and operating coats; direct,
indirect, and cumulative environ-
mental effects; physical, legal, or inati-
tutional constraints; and compliance
with regulatory requirements. Special
attention should given to: the environ-
mental consesguences of long-term, ir-
reversible, and induced impacts; and
for projects Initlated after September
30, 1978, that grant applicants have sat-
{sfactorily demonstrated analysis of
potential recreation and open-apace op-
portunities {n the planning of the pro-
posed treatment works. The reasons for
rejecting any alternatives shall be pre-
sented In addition to any slgnificant
environmental benefits preciluded by
refjection of an alternative. The analy-
els should consider when relevant to
the project:

(1) Flow and waste reduction meas-
ures, lncluding Infiltration/infow re-
duction and pretreatment require-
menta;

(11) Appropriate water conservation
measures;

{111} Alternative locations, capacities,
and construction phasing of facllities;

{lv) Alternative waste management
techniques, including pretreatment,
treatment and discharge, wasterwater
reuse, land applicaticn, and Indlvidusal
systems;

(v} Alternatlve methods for manage-
ment of sludge, other residual mate-
rials, includlng ut{ljzatlon options such
a8 land application, composting, and
conversion of sludge for marketing as a
noll conditioner or fertilizer;

{vl) Improving effluent quality
through more efficlent operation and
maintenance;

(vi1} Appropriate energy reduction
measures; and

(viil) Multiple use Including recre-
atlon, other open space, and snviron-
mental education.

(8) Evaluailing environmental con-
Jequences of proposed actiom. A full
range of relevant Impacta of the pro-
posed action shall be discussed, includ-
Ing measures to mitigate adverse im-
pacta, any irreversible or irretrievable
commitments of resources to the
project and the relatlonship between
local short-term uses of the environ-
ment and the maintenance and en-
hancement of long-term productivity.
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Any specific requirementa, Including
grant conditions and areawide waste
treatment management plan requlre-
ments, should be identified and ref-
ersnced. In addltion to these items, the
responsible official may require that
other analyses and data in accordance
with subpart C which are needed to sat-
isfy environmental review require-
ments be included with the factlities
plan. Such requirementa should be dia-
cussed whenever meatings are held
with Step ! grantees or potential Step
J or Step 2 + 3 applicants.

(7) Minimizing adverse effects of the
proposed action. (i) S8tructural and non-
structural measures, directly or indi-
rectly related to the facilities plan, to
mitigate or eliminate adverse effects
on the human and natural environ-
ments, shall be identified during the
environmental review. Among other
measures, structual provislons Include
changes in facility design, size, and lo-
cation; non-structural provisions in-
clude staging faciiities, moaitoring and
enforcement of environmental regula-
tlons., and local commitments to de-
velop and snforce land use regulations.

(1) The EPA shall not accept & facill-
ties plan, nor award grant assistance
for its {mplementation, {[ the appll-
cant/grantee has not made, or agreed
to make, changes In the project, in ac-
cordance with determinations made In
& FNSI based on {ts supporting envl-
ronmental assessment or the ROD for a
EIS. The EPA shall conditlon s grant,
or seek other ways, to ensure that the
grantee wlll comply with such environ-
mental review determinations.

{c) FNSI/EIS determination. The re-
sponsible official shall apply the eri-
teria under §$6.609 to the following:

(1) A complete facillties plan;

(2) The EID;

(3) The preliminary environmental
assessment; and

(4) Other documentation, dsemed
necessary by the responsible official
adsquate to make an EIS determins-
tion by EPA. Where EPA determines
that an EIS {s to be prepared, thers ia
no need to prepare a formal environ-
mental assesement. If EPA or the State
identifies deficiencies in the EID, pre-
liminary environmental assessment, or
other supporting documentation, nec-
essary corrections shall be made to
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this documentation before the condi-
tions of the Step 1 grant are considared
satisfied or before the Btep 3 or Btep
2+3 application I8 consldered complete.
The responsible official's dstermina-
tion to issue a FNSI or to prepars an
EI8 shall constitute final Agency ac-
tion, and shall not be subject to admin-
iatrative review under 40 CFR part 30,
subpart L.

(50 FR 26317, June 23, 1965, as amended at 81
FR 32011, Sept. 12, 1984)

16.507 Partitloning the environmental
review procees.

(a) Purpose. Under certain ofr-
cumetancas the bullding of a compo-
nent/portion of a wastewater treatment
system may be justified In advance of
completing all NEPA requirements for
the remainder of the system(s). When
thers ars overriding considerations of
cost or impaired program effectiveness,
the responsible official may award s
construction grant, or approve procure-
ment by other than EPA funds, for a
discrete component of & complete
wastowater treatment system(s). The
process of partitioning the environ-
mental review for the diascrets compo-
nent shall comply with the criteria and
procedures described In parsgraph (b)
of this section. In addition. all reason-
able alternatives for the overall
wastewater treatment works system(s)
of which the component is & part shall
have been previcualy Identifled, and
each part of the environmental review
for the remainder of the overall facill-
ties system(e) in the planning area [n
accordance with §8.502(b)(3) shall com-
ply with al! requirements under §8.506.

(b) Criterla  for partitioning. (1)
Projects may be partitioned under the
following clrcuamstances:

(1) To overcome impaired program ef-
fectiveness, the project component, In
addition to meeting the criteria listed
in paragraph (bX2) of this section, must
immediately remedy & seveare publlic
health, water quality or other environ-
mental problem; or

(1) To asignificantly reduce direct
costa on EPA projects, or other related
public works projects, the project com-
ponent (such as major pleces of squip-
ment, portions of conveyances or small
structures) In addition to meeting ths
criterla listed in paragraph (b)}2) of
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his mection, must achleve a cost sav-
nge to the federal government and/or
- the grantee's or potentlal grantee's

verall coats Incurred in procuring the
.ngtewater treatment component(s)
‘ndfor the Installation of other related
ublic works projects funded in coordl-
1ation with other federal, State, tribal
v local agencles,

{2} The project component also must:

{1) Not foreclose any reasonable al-
‘arnatives ldentified for the overall
vastewater treatment works system(s);

(11} Not cause significant adverse di-
rect or indirect environmental impacta
Including those which cannct be ac-
eptably mitigated without complating
the entire wastewater treatment sys-
temn of which the component is a part;
and

{111) Not be highly controversial.

(¢c) Regquesis for partitioning. The ap-
plicant's or State's requeat for parti-
tionlng must centain the lfollowing:

{1} A description of the discrete com-
ponent proposed for conatruction be-
fore completing the environmental re-
view of the entire facilities plan;

(2y How the component mests the
above criteria;

(3} The environmental Information
required by §6.508 of this subpart for
tha component; and )

{(4) Any preliminary information that
may be Important to EPA in an EIS de-
termination for the entire facllities
plan (§6.509}.

(d) Approval of requesis for partition-
ing. The responsible official ahall:

(1) Review the request for partition-
Ing against all regulrements of this
subpart,;

(2) If epprovable, prepare and !ssue a
FNSI In accordance with §6.508;

(3) Include a grant condition prohib-
1ting the bullding of additional or dif-
ferent components of the entire facili-
ties system(s) in the planning area ss
described in §6.502(b)X3)(1).

(50 FR 26317, June 25, 1985, aa amended at 81
FR 32812, Bept, 13, 1966]

160.5608 Finding of No Significant Im-
pact (FNSI) determination.

(a) Criteria for producing and distribut-
ing FNSIis. If, after completion of the
environmental review, EPA determines
that an EIS wil]l not be required, the
responsible official shall {ssue & FNSI

40 CFR Ch. { (7-1-96 Editlon)

in accordance with §§6.105{) and
6.400(d). The FNSI will be based on
EPA’'s Independent review of the pre-
Itmlnary environmental assessment
and any other environmental informa-
tion deemed necessary by the respon-
sible official consistent with the re-
quirementa of §6.506(c). Following the
Agency's Independent review, the envi-
ronmental aseessment will be finalized
and either be incorporated Into, or ab-
tached te, the FNSI. The FNSI ahall
list all mitigation measures as defined
in §1608.20 of this title, and specifically
{dentify those mitigation measures
necessary to make the recommended
alternative environmentally accept-
able,

{b) Proceeding with grant awards. (1)
Once an environmental assessment has
been prepared and the issued FNSI be-
comes effective for the treatment
worksa within the study area, grant
awards may proceed without prepara-
tion of additional FNSIa, unlesa the re-
sponeible officlal later determines that
the project or environmental condl-
tions have changed significantly from
that which underwent environmental
review.

(2} For all environmental assesasment/
FN8I determinations:

{1) That are fve or more years old on
projects awaliting Step 2+3 or Step 3
grant funding, the responsibie offlcial
shall re-evaluate the project, environ-
mental condltions and public views
and, prior to grant award, either:

{A) Reaffirm—Ilasue & public notice re-
afflrming EPA's declision to proceed
with the project without revising the
environmental asseasment;

(B} Supplement—update information
and prepare, issue and distribute a re-
vised EA/FNSI In accordance with
§§6.1056([) and 8.400{d); or

(C) Reassess—withdraw the FNSI and
publish a notice of intent to produce an
EIS8 followed by the preparatlion, Issu-
ance and distribution of the EIS/ROD.

(11) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and specifications review
under §35.2202(b) of this title, assess
whether the environmental conditions
or the profect's anticipated !mpact on
the environment have changed and,
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prior to plans and specifications ap-
proval, advige the Reglonal Adminis-
trator If additional envircnmental re-
view i8 necepsary.

(51 FR 32612, Sept. 12, 1686]

$8.500 Crlteria for Initlatlng Environ-
mental Impact Statements {EIS),

{a) Conditions requiring EISs. (1) The
responsible official shall assure that an
EIS will be prepared and liasued when it
{s determined that the treatment
worka or collector system will cause
any of the conditions under §6.108 to
exist, or when

(2) The treated effluent is belng dia-
charged into a body of watar where the
present classiflcation Ls too lenlent or
la being challenged as too low to pro-
tect present or recent uses, and the ef-
fluent will not be of aufficlent gquality
or quantity to mest the requirements
of these uses.

(b) Other conditions. The responaible
official shall also consider preparing an
EI8 If: The project is highly controver-
slal; the project in conjuncticn with re-
lated Federal, State, local or tribal ra-
source projects produces significant cu-
mulative impacts; or If it i determined
that the treatment works may violate
federal, State, local or tribal laws or
requirements imposed for the protec-
tion of the environment.

18510 Environmenial Impact Siate-
ment (EIS) preparation.

{a) Steps in preparing EiSs. In addition
to the requirements specifled in sub-
parts A, B, C, and D of this part, the re-
sponsible official will conduct the fol-
lowing activities:

(1) Notice of intent. If & determlination
is made that an EI8 will be required,
the responsible official shall prepare
and dletribute a notice of intent as re-
quired in §6.105(s) of this part.

{2) Scoping. As soon as possible, after
the publication of the notice of intent,
the responsible official will convene a
meeting of affected federal, Btate and
local agencies, or affected Indian
tribes, the grantse and other interested
parties to determins the scope of the
EI8. A notice of this scoping meeting
muat be made In accordance with
$6.400(a) and 40 CFR 1506.6(b). As part
of the scoplng meeting EPA, in co-
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operation with any delegated State,
will as & minimum:

{1) Determine the significance of ls-
sues for and the scope of those signifi-
cant issuea to be analyzed In depth, in
the EIS;

(11) Identily the preliminary range of
alternatives to be considered;

(1i1) Identify potential cooperating
agencles and determine the Informa-
tion or analyses that may be needed
m.on._ cooperating agencies or other par-

en;

(v) Discuss the method for EIS prep-
aration and the public participation
strategy;

{v) Identify consultation require-
ments of other environmental laws, In
accordance with subpart C; and

(vl) Determine the relationship be-
tween the EIS and the complstion of
the facilities plan and any necessary
coordination warrangements between
the preparers of both documents.

(3) Identifying and evaluating alter-
natives. Immediately following the
scoping process, the responsibles official
shall commence the {dentification and
evaluation of all potentially viabls al-
ternatives to adequately addresa the
range of {asues identified In the scoping
process. Additional issues may be ad-
dressed, or others eliminated, during
this process and the reasons docu-
mented as part of the EIS,

{b} Methods for preparing EISs. After
EPA determines the need for an EIS, it
shal} select one of the following meth-
ods for its preparation:

{1) Directly by EPA’s own stall;

(23) By EPA contracting directly with
& qualified consulting frm;

(3) By utilizing a third party method,
whereby the responaibls official enters
into “third party agreementa’ for the
applicant to engage and pay for the
services of a third party contractor to
prepare the EIS. Buch agreement shall
not be initiated unless both the appli-
cant and the responsible official agree
to Its creation. A third party agree-
ment will be established prior to the
applicant’s EID and eliminate the nesd
for that decument. In proceeding under
the third party agreement, the respon-
sible official shall carry out the follow-
ing practices: :

1M
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(1} In consultatlon wlth the appli-
cant, choose the third party contractor
and manage that contract;

{11) Select the consultant based on
ablility and an absence of confllct of in-
tereat. Third party contractors will be
required to execute a dlsclosure state-
ment prepared by the responslble offi-
cial signlfying they have no flnanclal
or cther conflicting interest in the out-
come of the project; and

(11l) Speclfy the Information to be de-
veloped and supervise the gathering,
analyals and presentation of the infor-
mation. The responsible officlal shall
have sole authority for approval and
modification of the statements, analy-
ses, and conclusions included In the
third party EIS; or

(1) By utilizing a Jjoint EPA/State
processe on projects within States
which have requlrements and proce-
dures comparable to NEPA, whereby
the EPA and the State agree to prepare
a single EIS document to fulfill both
federal and State requirements. Both
EPA and the State shall slgn a Memo-
randum of Agresment which includes
the responsibilities and procedures to
be used by both partiese for the prepara-
tlon of the EIS as provided for in 40
CFR 1608.2(c).

$6.511 Record of Decislon (ROD) for
EISs and identification of mlitiga-
tlon measures.

(a) Record of Decision. After a flnal
EIS has been issued, the responsible of-
ficial shall prepare and issue a ROD In
accordance with 40 CFR 1505.2 prior to,
or in conjunction with, the approval of
the facilities plan, The ROD shall in-
ciude Ideat!fication of mitigation
measures derived from the EIS process
including grant conditions which are
necessary to minimize the adverse im-
pacts of the selected alternative,

(b) Specific mitigation measures, Prior
to the approval of a facllities plan, the
responsible official muet ensure that
effectlve mitigation measures identi-
Med in the ROD will be implemented by
the grantee. Thls should be done by re-
vising the racilities plan, Initiating
other steps to mitigate adverse elfects,
or Including conditions in grants re-
quiring actlona to minimize effects.
Care should be exercised il a condition
is to be imposed In & grant document
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to assure that the applicant poasesgen
the authority to fulfll} the condltlons.

(c) Proceeding with grant awards. (1)}
Once the ROD has been prepered on the
selected, or preferred, alternatlve(s) for
the treatment works described within
the EIS, grant awards may proceed
without the preparation of Bupple-
mental EISa unlees the responsible of-
ficiel later determines that the project
or the envircnmental conditions de-
scribed within the current EIS have
changed algnificantly from the pre-
vioua environmental review Iin accord-
ance with §1502.9(c) of this title.

(2} For all EIS/ROD determinationa:

(i) That are five or more years old on
projects awalting Step 243 or Step 3
grant funding, the responslible officlal
shall re-evaluate Lhe project, environ-
mental condltlons and public views
and, prior to grant award, either:

{A) Reaffirm—issue & publlc notice re-
affirming EPA's decision to proceed
with the prolect, and documenting that
no additlonal signlficant Impacts were
Identified during the re-evaluation
which would requlre supplsmenting the
EIS; or

(B) Supplement—conduct addlitiocnal
studies and prepare, [ssue and distrib-
ute a supplemental EIS in accordancs
with §8.404 and document the original,
or any revised, declsion in an adden-
dum tec the ROD.

(i1) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and specifications review
under §35.2202(b) of this titls, usseas
whether the environmental conditions
or the project's anticipated Impact on
the environment have changed, and
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator If additlonal environmental re-
view 18 neceasary.

(50 FR 26317, June 25, 1985, as amended at 5l
FR 32813, Sept. 12, 1966)

$6.512 Monitoring for compliance.

{(a) General. The responsible official
shall ensurs adequate monitoring of
mitigation measures and other grant
conditions identified in the FNSI, or
ROD.
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{b) Enforcement. 1f the grantee fails to
comply with grant conditions, the re-
sponsible official may consider apply-
Ing any of the sanctions specified in 40
CFR 30.900.

$6.513 Public particlpation.

(a) General. Consistent with public
participation regulations in part 2§ of
this title, and aubpart D of this part, it
is EPA policy that certain public par-
ticipation steps be achlieved before the
Btate and EPA complete the environ-
mental review process. As a minimum,
all potential applicants that do not
quallfy for a categorical excluslon
shall conduct the following steps in ac-
cordance with procedures specified in
part 25 of this title:

(1} One public meeting when alter-
natives have been developed, but before
an alternative has been selscted, to dis-
cuss all alternatives under consider-
ation and the reasons for rejection of
others; and

{2) One public hearlng prior to formal
sdoption of & lacilities plan to discusa
the proposed f(acilities plan and ANy
needed mitigation measures.

{b) Coordination. Public participation
activities undertaken 1in connection
with the environmental review process
should be coordinated with any other
applicable public participation pro-
gram wherever possible,

{c) Scope. The requirements of 0 CFR
6.400 shail be fulftlled, and consistent
with 40 CFR 1506.6, the responsible offl-
clal may Institute such additional
NEFA-related public participation pro-
cedures as are deemed necessary during
the environmental review process.

(60 FR 28317, Juns 25, 1885 as amended st 51
FR 32813, Sept. 12, 1965]

§6.8514 Delegation to States.

(a) General. Authority delegated to
the State under sectlon 205(g) of the
Clean Water Act to review a facllities
plan may include all EPA activities
under thia part except for the follow-
ing:

(1) Determinations of whether or not
& project qualifies for a categorical ex-
cluslon;

(2) Determlnatlona to partition the
environmental revlew procesa:

(3) Finallzing the scope of an EID
when required to adequately conclude
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an independent review of a preliminary
environmental assesasment;

(4) Finalizing the scope of an snviron-
mental assesament, and flnalization,
approvel and Issuance of & final envi-
ronmental assssament;

(8) Determination to issue, and issu-
ance of, a FNSI based on a completed
(§6.608) or partitioned {§8.507(dX(2)) en-
vironmental review;

(6) Determination to issue, and issu-
ance of, a notice of intent for preparing
an EIS;

(1) Preparation of EISs under
$6.510(b) (1) and (2), final decisions re-
quired for preparing an EIS under
§6.510(b)(3), finalizing the agreemant to
prepars an EIS under §6.510(b}4), final-
izlng the scope of an EIS, and issuance
of draft, final and supplemental EISs:

(8) Preparation and Issuance of the
ROD based on an EIS;

(8) Final decislons under other appli-
cable laws described in subpart C of
this part;

(10) Determination following re-sval-
uations of projects awaiting grani
funding in the case of Step 3 projects
whose existing svaluations and/or deci
alon documents are flve or more Yoar:
old, or determinations fojlowing re
evaluatlons on projects submitted foi
plans and specifications review and ap
proval In the case of awarded Step 2+3
projects where the EPA Reglonal Ad
ministrator has been advised that addi.
tional environmental review is nec
essary, in accordance with §8.505(dX2;
$6.508(b)(2) or §6.511(cX2); and

(11) Maintenance of officilal EPA
monthly atatue reporta as required
under §6.402(b).

(b} Etimination of duplication. The re
sponsible official shall assure that
maximum efforts are undertaken to
minimize duplication within the limtts
described under paragraph {a) of this
section. In carrying out requirsments
under this subpart, maximum conalder
atlon ahall be given to eliminating du-
plication in accordance with §1508.2 of
this title. Where there are State or
local procedures comparable to NEPA.
EPA should enter Inte memoranda of
understanding with these States con
cerning workload dlstribution and re.
sponalbllities not apecifically reserved
to EPA In paragraph (a) of this section
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for implementing the environmental
review and facllities planning process.

[5%0 FR 26317, June 25, 1985, as amanded at 51
FR 32013, Sept. 12, 1588]

Subpart F—Environmental Review
Procedures flor the New
Source NPDES Program

$6.800 Purpose.

{a) General. This subpart provides
procedures for carrying out the envi-
ronmental review process [or the issu-
ance of new source Natlonal Pollutant
Discharge Elimination System
(NPDES) discharge permits authorized
under section 308, section 402, and sec-
tlon 611{c}}) of the Clean Water Act,

(b} Permit regulations. All references
in this subpart to the permit regulations
shall mean parts 122 and 124 of title 40
of the CFR retating to the NPDES pro-
gram.

(44 FR 64177, Nov. 6. 1978, as amended at 47
FR 9831, Mar. 8, 1982]

$6.601 Delinltions.

{a) The term administrative action for
the sake of thls subpart means the ia-
suance by EPA of an NPDES permlt to
diacharge as & new source, pursuant to
40 CFR 124.15,

(b} The term applicant for the sake of
this subpart means any person who ap-
plles to EPA for the lssuance of an
NPDES permit to diacharge as a new
source.

(44 FR 64177, Nov. 8, 1979, as amended at 47
FR 9831, Mar. 8, 1982)

§0.802 Applicabllity.

(a) Ceneral. The procedures set forth
under subparts A, B, C and D, and this
subpart shall apply to the lssuance of
new source NPDES permits, except for
the Issuance of a new source NPDES
permit from any State which has an
approved NPDES program In accord-
ance with section 402(b) of the Clean
Water Act.

(b) New Source Determination. An
NFPDES permittee must be determined
a new source before theme procedures
apply. New source determ!nations will
be undertaken pursuant to the provi-
sions of the permit regulations under
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§122.2%(a) and (b) of this chapter and
§122.53(h).

[44 FR 64177, Nov. 8, 1979, a8 amended at 47
FR 8831, Mar. 8, 1982; 5! FR 32613, Bept. 12,
1986)

£6.603 Limlitations on actions during
environmental review process.

The processing and review of an ap-
plicant's NPDES permit application
shall proceed concurrently with the
procedures within this subpart. Actions
undertaken by the applicant or EPA
shall be performed consistent with the
requirements of §122.29(¢c) of this chap-
ter.

[4T FR 8831, Mar. 8, 1582, as amended &t §1 FR
32611, Sept. 12, tH848}

$8.804 Environmental review process.

(a) New source. If EPA's Inltlal deter-
mination under §6.602(b) {8 that the [a-
cility I8 & new source, the reaponsible
official shall evaluate any environ-
mental Information to determine if
any signiflcant impacte are antlclipated
and an EIS is necessary. If the permit
appilcant requents, the responalble offl-
cial shatl estabtish time limits for the
completion of the environmental re-
view process conalatent with 40 CFR
1501.8.

(b} Information needs. Information
necessary for a proper environmental
review shall be provided by the permit
applicant in an environmental infor-
meation document. The reaponsible offl-
clal shall consult with the appiicant to
determine the scopes of an environ-
mental information document. In doing
this the responsible official shall con-
slder the size of the new source and the
extent to which the applicant ia capa-
ble of providing the required Informa-
tion. The responeible official shall not
require the applicant to gather data or
perform analyses which unnecessartly
duplicate either exiating data or the re-
sults of exlsting analyses available to
EPA. The responsible officlal shall
keep requests for data to the minlmum
conslstent with his responsibilities
under NEPA.

(c) Environmental assessment. The re-
sponsible official shall prepare a writ-
ten environmental assessment based on
an environmental review of either the
environmental Information document
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and/or any other available environ-
mental informetion.

(d) EIS determination. (1) When the en-
vircnmental review indicates that a
significant environmental impact may
occur and that the signiftcant adverse
impacts cannot be eliminated by mak-
ing changes in the proposed new source
project, a notice of Intent shall be {s-
sued, and a draft EIS prepared and dis-
tributed. When the environmental re-
view Indlcates no significant impacts
are anticipated or when the proposed
project Is changed to eliminate the aig-
nificant adverse impacts, a FNSI shall
be Issued which lists any mitigation
measures necessary to make the rec-
ommended alternative environ-
mentally acceptable,

(2) The FNSI together with the envi-
ronmental assessment that supporta
the finding shall be distributed In ac-
cordance with §6.400(d} of this regula-
ticn.

{e) Lead agency. (1) If the environ-
mental review reveals that the prepa-
ratlon of an EIS s required, the re-
sponsible officlal shall determine if
other Federal agencles are involved
with the project. The reaponsible offl-
cial shall contact all other !nvolved
sgencies and together the agencies
shall decide the lead agency based on
the criteria set forth in 40 CFR 1501.5.

(2) If, after the meeoting of Involved
agencles, EPA has been detarmined to
be the lead agency, the responsible offi-
cial may request that other involved
agencles be cooperating agencies. Co-
operating sgenciea shall be chosen and
shall be involved in the EIS prepars-
tion process In the manner prescribed
in the 40 CFR 1501.6(a). If EPA has been
determined to be & cooperating agency,
the responsible official shall be in-
volved In assisting fn the preparation
of the EIS in the manner prescribed in
40 CFR 1501.8(b).

(D Notice of intent. (1) If EPA is the
lead agency for the preparation of an
EIS, the responsible official shal] ar-
range through OER for the publication
of the notice of Intent in the FEDERAL
REGISTER, distribute the notice of In-
tent and arrange and conduct a scoping
meeting as outlined in 40 CFR 1501.7.

(2) If the responsible official and the
permit applicant agree to a third party
method of EIS preparation. pursuant to
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§6.604(g)3) of this part, the responaible
official shall Insure that a notics of in-
tent is published and that & scoping
meeting Is held before the third party
contractor begins work which may in-
fluence the acope of the EIS.

(§) EIS method. EPA shall prepare
EISs by one of the following means:

(1) Directly by its own staff;

(2) By contracting directly with a
qualified consulting Arm; or

{3) By utilizing a third party method,
whereby the responsible official enters
Into s third party agreement for the ap-
plicant to engage and pay for the sery-
fces of & third party contractor to pre-
pare the EIS. S8uch an agreement shall
not be Initiated unless both the appli-
cant and the responsible officlal agrae
to fts creatlon. A third party agree-
ment will be eatablished prior to the
applicant’s environmental informatlon
document and sliminate the need for
that document. In proceeding under
the third party agreement, the respon-
sible official shall carry cut the follow-
Ing practices:

() In consultation with ths appll-
cant, choose the third party contractor
and manage that contract.

(l1) Select the consultant based on
his ability and an absence of conftict of
interest. Third party contractors wijl
be required Lo execute a dlaclosure
statement prepared by the respons!ble
official algnifying they have no finan-
cial or other conflicting !nterest in the
outcome of the project.

(i11) Bpecify the information to ba de-
veloped and supervise the gathering,
analysis and presentation of the Infor-
mation. The responsible official shall
have esole suthority for approval and
modlfication of the statements, analy-
ses, and conclusions Included in the
third party EIS.

(h) Documents for the adminisirative
record. Pursuant to 40 CFR 124.8(b)6
and 124.18(b)}{(5) any environmental as
sesament, FN8I EIS, or supplement to
an EIS shall be made a part of the ad
ministrative record related to permit
{ssuance.

(¢4 FR 84177, Nov, 6, 1979, as amended at 4-
FR 5831, Mar. 8, 1382)
$6.805 Criterla for preparing ElSs.

(a) General guidelines. (1) When deter
mining the significance of a proposed
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new Bource's lmpact, the responsible
offilcial shall conslder both its short
term and long term effects as well as
Its direct and indirect eflfects and bene-
ficla! and adverse environmental im-
pacts as deflned In 4¢ CFR 1508.8.

(2) If EPA 18 proposing to issue a
number of new source NPDES permits
during e limlited time span and in the
same general geographlc area, the re-
pponsible official shall examine the
possibility of tiering EISa. If the per-
mlits are minor and environmentally
Insignificant when consjdered sepa-
rately, the responslble officlal may de-
termine that the cumulative Impact of
the Issuance of all these permits may
have a sighificant environmental effect
and requlre an EIS (or the area. Each
separate declsion to issue an NPDES
permit shall then be based on the Infor-
mation In this areawlde EIS. Site spe-
ciftc EISs may be required in certain
circumstances in addition to the
areawlde EIS.

{h) Specific criteria. An EIS wlli be
prepared when:

(1) The new source wiil Induce or ac-
celerate slgnificant changes in Indus-
trial, commercial, agricultural, or real-
dentlal land use concentratlons or dis-
tributions which have the potential for
significant environmental effects. Fac-
tors that should be considered in deter-
min{ng if these changes are environ-
mentally slgnlficant Inciude but are
not limited to: The nature and extent
of the vacant land subject to increased
development pressure as a result of the
new source; the increases in population
or population density which may be in-
duced and the ramiflcations of such
changes: the nature of land use regula-
frons on the aWected arvea and thelr po-

. W e logueien] oasd the
Polde charaiea o she
avartabrlity oo demand ez eitewy and
the  resulting  envirommuental con-
sequences.

t2) The new source will directly, or
through induced development, have
slgniflcant adverse effect upen Jocal
amblent alr quality, loccal ambient
nolse levels, floodplains, surface or
groundwater quallty or quantity, fish,
wiidlife, and their natural hablitats.

(3} Any mafor part of the new source
will have significant adverase effect on
the habitat of threatened or endan-

[T
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gered species on the Department of the
Interlor's or a State's lists of threat-
ened and endangered gpecles.

(4) The environmental {mpact of the
issuance of a new source NPDES per-
mlt will have slgnificant dlrect and ad-
verse effect on a property listed In or
ellgible for listing in the National Reg-
{ater of Historic Places.

(6) Any major part of the source wili
have signlficant adverse effects on
parklands, wetlands, wild and scenic
rivers, reservelrs or other important
bodles of water, navigation projects, or
agricultural lands.

§8.608 Record of decislon.

(n) General. At the tlme of permit
award, the responsible offictal shall
prepare a record of declsion in those
cases where a final EIS was {ssued in
accordance with 40 CFR 1505.2 and pur-
suant to the provisjons of the permit
regulations under 40 CFR 12415 and
124.18¢h)(5). The record of decision shall
llst any mitigation measures necessary
to make the recommended alternative
environmentally acceptabie

(b) AMitigation measures. The mitiga-
tion measures derlved from the EIS
process shall be Incorporated as condl-
tions of the permit; ancillary agree-
ments shall not be used to require
mitlgatlion. '

(#4 FR 64177, Nov. 6. 1979, as emended at 47
FR 5831, Mar. 8, 1982)

$6.607 Monitoring.

In accordance with 40 CFR 1505.0 and
pursuant to 40 CFR 122.66(c) and 122.10
the responsible cfficial shall ensure
that there i3 adequate monitoring of
compliance with all NEPA related re-
Quiremeni® oontacnad notRe permu
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Subpart G—Environmental Review
Procedures for Office of Re-
search and Development
Projects

SOURCE: 58 FR 20543, May 6, 1991, unless
otherwise noted.
$8.700 Purpose.

(a) This subpart ampilfles the rs-
quirements descrlbed in subparts A

1
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through D by providing speciflc envi-
ronmental review procedures for ac-
tivities undertaken or funded by the
Offfce of Research and Development
(CRD).

(b) The ORD Program provides aci-
entlfic support for setting environ-
mental standards as well as the tech-
nology needed to prevent, manitor and
control pollution. Intramural research
s conducted at EPA laboratories and
fleld atations throughout the United
States. Extramural research is imple-
mented through grants, cooperative
agreements, and contracts, The major-
Ity of ORD's research 1s conducted
within the confines of laboratories.
Outdoor research includes monltoring,
sampling, and environmental streas
and ecological effects studies,

$6.701 Deflnitlon.

The term appropriate program official
means the officlal at each declsion
level within ORD to whom the Asalat-
ant Administrator haa delegated re-
sponsi{bility for carrylng out the envi-
ronmental review process.

$6.702 Applicabliity,

The requirements of this aubpart
&pply to administrative actions under-
taken to approve Intramural and extra-
ME_._-_ proJects under the purview of

RD.

18.703 General.

(a) Envirenmental information. {1) For
intramural research projects, Informa-
tion neceesary to perform the environ-
mental review shall be obtained by the
appropriate program official.

{2) For extramural research projects,
environmental information documents
shall be submitted to EPA by appll-
cants to facllitate the Agency’s envl-
ronmental review process. Guldance on
environmental {nformation documents
shall be included in all assistance ap-
plicatlon kits and in contract proposal
Instructiona. If there s a question con-
cerning the preparation of an environ-
mental Information document, the ap-
plicant shouid consult with the project
officer or contract officer for guidance.

{b) Environmental review. The diagram
In ftgure 1 represents the varlous
stages of Lhe environmental revlew

§4.704

process to be undertaken for ORD
projects.

(1) For intramural research projects,
an environmental review will be per-
formed for each laboratory's projects
at the start of the plenning year. The
review will be conducted belore
projects are incorporated into the ORD
program planning aystem. Projects
added at a later date and, therefore,
not {dentifled at the start of the plan-
ning year, or any redirection of a
project that could have significant en-
vironmental effects, also will be asub-
Jected to an environmental revisw,
Thle review will be performed in ac-
cordance with the process sat forth In
this subpart and depicted in figure 1.

(2) For extramural research projacts,
the environmental review shall be con-
ducted before an {nitia} or continuing
award is made. The appropriate pro-
gram officlal will perform the environ-
mental review In accordance with the
process seb forth In this subpart and
depicted In figure 1. EPA form 5300-13
will be used to document calegorical
exclusion determinations or, with ap-
propriste supporting analysis, sa the
environmental assessment (EA). The
completed form 5300-23 and any finding
of no significant tmpact (FNB8I) or en-
vironmental {mpact statement (EIS)
will be submitted with the proposal
package to the appropriate EPA assist-
ANnce or contract cffice.

{c} Agency coordination. In order to
avold duplication of effort and ansurs
conslstency throughout the Agency,
environmental reviews of ORD projects
will be coordinated, as appropriate and
feaslble, with reviews performed by
other program offices. Technical sup-
port documents prepared for reviews In
other EPA programa may be adopted
for use in ORD'a environmental reviews
and supplemented, as appropriate.

§8.704 Calegorlcal excluslons.

(a) At the beginning of the environ-
mental review process (see Fligure 1),
the appropriate program officlal ahali
determine whether an ORD project can
be categorically excluded from the sub-
stantive requirements of ga NEPA re-
view, This determination shall ba based
on geneial criterla {n §6.107¢d) and ape-
cinltzed categories of ORD actions eli-
glble for exclusion in §6.704(b). If the
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appropriate program official deter-
mines that an ORD project 1s consist-
ent with the general criteria and any of
the specialized categories of ellgible
activities, and does not satlsfy the crl-
teria in §6.107(e) for not granting a cat-
egorical excluelon, then this f{inding
ahal} be documented and no further ac-
tlon shall be required. A categorlcal
exciusion shall be revoked by the ap-
propriate program officlal if it is deter-
mined that the project meets the cri-
teria  for revocation in  §6.107(c).
Projects that fall to qualify for cat-
egorical exclusion or for which cat-
egorical exclusion has been revoked
muet undergo full environmental re-
view In accordance with §6.705 and
§6.706.

(b} The [ollowing epecialized cat-
egories of ORD actions are eligible for
categorical exclusion from a detalled
NEPA review:

(1) Library or ltterature searches and
studles;

(2} Computer studies and activitles;

(3} Monitering and sample cotlectlon
wherein no significant alteration of ex-
{sting amblent conditions occurs;

{4) Projects conducted completely
within a contalned facility, such as a
laboratory or other enclosed bullding,
where methods are employed for appro-
priate disposal of laboratory wastes
and safeguards exist againset hazardouas,
toxic, and radioactive materiais enter-
ing the environment. Laboratery dlrec-
tors or other appropriate officlals must
certify and provlde documentation that
the laboratory followa good laboratory
prectices and adheres to applicable fed-
eral statutes, regulations and gulde-
iines.

§6.705 Environmental assessment and
finding of no significant Impact.

{a) When a project does not meet any
of the criterla for categorical exclu-
sion, the appropriate program official
shall undertake an environmental as-
sessment In accordance wilth 40 CFR
1508.9 in order to determine whether an
EIS 18 required or If a FNSI can be
made. ORD projects which normally re-
sult in the preparation of an EA {(n-
clude the following:

{1) Initial fleld demonatration of a
new technology;
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{2) Fleld trials of a new product or
new uses of an existing technology;

(37 Alteration of a local habltat by
phyelcal or chemlcal means.

{b) If the environmental assessment
reveals that the research I8 not antlcl-
pated to have a slgnificant impact on
the environment, the appropriate pro-
gram offlclal shail prepare a FNSI In
accordance with §6.105(f}. Pursuant to
§6.400(d}, no administrative action wili
be taken on a project untll the pre-
scribed 30-day comment perlod for a
FNSI has elapsed and the Agency has
fully considered all commenta.

{c} On actions Involving potentlally
slgnificant Impacts on the environ-
ment, & FNS8I may be prepared If
changes have been made in the pro-
posed action to eliminate any signifl-
cant impacts. These changes muast be
documented in the proposal and In the
FNSI.

{d) If the environmental assesament
reveals that the research may have a
algnificant Impact cn the environment,
an EIS must be prepared. The appro-
priate program official may make a de-
termination that an EIS 18 necessary
without preparing & formal environ-
mental asgesament. Thls determination
may be made by applying the criteria
for preparation of an EIS In §6 706

§0.708 Environmentsal
ment.

impact stale-

{a) Criteria for preparation. In per-
forming the environmental review, the
appropriate program officlal sh. '| as-
sure that an EIS is prepared when any
of the conditicns under §6.108 (a)
through (g) exist or when:

(1) The proposed actlon may signifl-
cantly effect the environment through
the release of radioactlve, hazardous cor
toxlc substances,

(2) The propoeed action, through the
release of an organism or organlsms,
may Iinvolve environmental effects
which are significant;

(3) The propoesed action involves ef-
fects upon the environment which are
ilkely to be highly controversial;

(4) The proposed action invaolves envi-
ronmental effects which may accumu-
late over time or combine with eifects
of other actions to create impacts
which are significant;
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{5) The proposed action lnvelves un-
certaln environmental effects or highly
unlque envirenmental riskes which may
be slgnificant.

(b) ORD actions which may require
preparation of an EIS. There are no ORD
actlons which normally require the
preparation of an EIS. However, each
ORD project will be evaluated using
the EIS criteria as stated In §8.708(a) to
determine whether an EIS must be pre-
pared.

{c} Notice of intent. (1) If the environ-
mental review reveals that a proposed
action may have a significant sffect on
the environment and this effect cannot
be eliminated by redirection of the re-
search or other means, the appropriate
program offlcial shall Jasue a notice of
intent to prepare an EIS pursuant to
§6.400(D).

e

§6.706

(2) As soon as possible after release of
the notice of intent. the approprlate
program officlal shall ensure that a
draft EIS i1s prepared In accordance
with subpart B and that the public is
Involved in accordance with subpart D.

(3) Draft and final EISs shall be sent
to the Assistant Administrator for
ORD for approval.

(4) Pursuant to §6.401{b), a decision
on whether to undertake or fund a
project must be made in conformance
with the time frames indicated.

(d) Record of decision. Before the
project is undertaken or funded, the
appropriate program official shall pre-
pare, in accordance with §6.105 (g) and
(h), & record of decision in any caae
where a final EIS has been issued.
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Subpart H—Environmenital Review
Procedures for Solid Wosle
Demonstration Projects

$6.800 Purpose.

Thia subpart amplifies the procedures
described in subparts A through D by
providing more apecific environmental
review procedures for demonstration
projects undertaken by the Offlce of
Bolld Waate and Emergency Response.

(14 FR B4177, Nov. 8, 1979, as amanded at 61
FR 32813, Sept. 12, 1686)

16.801 Applicabllity.

The requlrements of this subpart
apply to solld waste demonstration
projects for resource recovery systomas
and improved solid waste disposal fa-
cilitles undertaken pursuant to section
8006 of the Resource Conservation and
Recovery Act of 1976

$0.802 Criteria for preparing ElSs.

The responalble officlal shall assure
that an EIS will be prepared when [t fs
determined that any of the conditions
In §6.108 exiat.

{14 FR 84177, Nov. 8, 1979, ap amanded sl 50
FR 26323, June 25, 1985}

18.803 Environmental review process.

(a) Environmental information. (1) En-
vironmental information documents
shall be submitted to EPA by grant ap-
plicants or contractors Ir there Is a
questlon concerning the need for a doc-
ument, the potential contractor or
grantee should consult with the appro-
priate project officer for the grant or
contract.

(2) The environmental information
document shall contain the aame sec-
tions specified for EIS's In aubpart B,
Guidance alerting potential grantees
and contractors of the environmental
Information documents shall be {n-
cluded In all grant application kits, at-
tached to letters concerning the sub-
mlaston of unsoliclited proposals, and
Included with al) requests for proposal

(b)Y Environmental review. An environ-
menta! review will be conducted before
& grant or contract award ia made
This review wlll Include the prepara-
tion of an environmental assessment
by the responsible official: the appro-
priate Reglonal Adminlstrator's input

§6.901

will Include his recommendations on
the need for an EIS.

{c} Notice of intent and E1S. Based on
the environmental review If the cori-
terla in §6.802 of this part apply, the re-
sponaible official will assurs that a no-
tice of intent and a draft EIS are pre-
pared. The responalble officlal may re-
quest the appropriate Regional Admin-
Istrator to assist him in the prepara-
tion and distribution of the environ-
mental documenta.

(d) Finding of no significant impact. It
the environmental review indicated no
significant environmental impacts, the
responelble official will aasure that a
FNB8I 18 prapared which llsts any miti-
gatlion meaaures necessary to make the
recommended alternative environ-
mentally acceptable.

(e} Timing of action, Pursuant to
§8.401(b), in no case shall a contract or
grant be awarded unti] the preacribed
30-day review period for a final EI8 has
elapsed. Simtlarly, no action shall be
taken until the 30-day comment period
for a FNBI Is completed.

$0.804 Record of declsion.

The responalble official shall prepare
& record of declsion in &Ny cass where
final EIS has been fssued In accordance
with 40 CFR 1505.2. It shall be prepared
ai the time of contract or grant award,
The record of decialon shall liat any
mitigation measures necessary Lo
make the recommendesd alternative en-
vironmentally acceptahie.

Subpart 1—Environmentai Roeview
Procedures for EPA Facliity
Support Aclivilles

$60.8900 Purpose.

This subpart amplifiea the general re-
quirements described In subparts A
through D by providing environmental
procedures for the preparation of EISs
on construction and renovation of ape-
clal purponsa facilities.

$6.901 Definltlons,

(a) The term special purpese facllity
means a hullding or space, including
land Incldental to itg ufe, which s
wholly or rredominantly utilized for
the apeclal purpose of AN agency and
not geneially sultahle for cther ugen,
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a8 determined by the General Services
Adminietration.

(b} The term program of requirements
means a comprehensive document
thooklet} descrlbing program actlvities
to be accompilshed {n the new special
purpose facility or Improvement. It in-
cludes architecturaj, mechanl!cal,
structural, and space requirements.

{c) The term scope of work means &
document slmilar in content to the
program of requirements but aubstan-
tlally abbreviated. It i3 usually pre-
pared for email-scate projects.

£0.902 Applicability.

(a) Actions covered. These procedures
apply to all new special purpose facll-
Ity constructlon, activities related to
thia construction (e.g., site acqulsition
and clearing), and any !mprovements
or modifications to facilities having
potentlal envirenmental effecta exter-
nal te the facillty, Including new con-
structlon and Improvements under-
takken and funded by the Facllitles En-
gineering and Real Estate Branch, Fa-
cilities and Support Services Divislon,
Office of the Asslstant Admliniatrator
for Adminlstration and Rescurce Man-
agement; or by a reglonal office .

(b) Actions ercluded. This subpart
does not apply to those activities of
the Facllities Englneering and Real Es-
tate Branch, Facllities and Support
Services Division, for which the branch
does not have full fiscal responsibllity
for the entire project. This includes
pllot plant construction, land acqutsl-
tion, alte clearing and access road con-
struction where the Facllities Engl-
neering and Real Estate Branch's ac-
tivity is only supporting a project fi-
nanced by a program office. Respon-
alblllty for considering the environ-
mental impacts of such projects rests
with the clfice managing and funding
the entire project. Other subparts of
this regulation apply dependlng on the
nature of the project.

[14 FR 84177, Nov. 6, (979, as amended at 5]
FR 12613, Sept. 12, 1988)

$6.903 Crlteria for preparing EISs.

(a) Preliminary information. The re-
sponsible official shall request an envi-
ronmental information document from
a conatruction contractor or consult-
Ing architect/engineer employed by
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EPA Il he I8 {nvolved in the planning,
construction or mod!ficatlon of special
purpeose facilitles when his activities
have potentlal environmental eflfects
external to the facllity. Such modlflca-
tions Include but are not limited to fa-
cility additions, changes In central
heating systems or wastewater treat-
ment systems, and land clearing for ac-
cess roads and parking lote.

{b) EIS preparation criteria. The re-
sponsible officlal ehall conduct an envl-
ronmental review of all actione Involy-
Ing construction of speclal purpose fa-
cilities and improvements to these fa-
cilities. The responsible officlal shall
assure that an EIS will be prepared
when it {e determined that any of the
conditlons in §6.108 of this part exist.

(44 FR 8177, Nov 0, 1978, a» amended at 50
FR 26323, June 25, 1585]

§6.904 Environmentsl review process.

(a) Environmental review. (1) An envi-
renmental review shall be conducted
when the program of requirements or
scope of work has been completed for
the construction, improvements, or
modlfication of speclal purpose faclli-
ties For speciea]l purpose facility con-
atructlon. the Chlef, Facllitles Engl-
neering and Real Estate Branch, shall
requeat the asslstance of the appro-
priate progrem office and Regional Ad-
minlstrator in the review. For modi-
fications and Improvement, the appro-
priate responeible officlal shall request
assistance {n making the review from
cother cognizant EPA offlces.

(2) Any environmental information
documentn requested shall contain the
same Bections llsted for EISs In subpart
B. Contractors and consultants shall be
notified In contractual documents
when an environmental informatlon
document must be prepared.

(b) Notice of intent, EIS. and FNSI. The
responsible official shall decide at the
completion of the Environmental re-
view whether there may be any signlfi-
cant environmental [mpacts. If there
could be significant environmentai im-
pacts, a notlce of intent and an EIS
shall be prepared according to the pro-
cedures under subparts A, B, C and D.
If there are not any signiflcant envi-
ronmental Impacts, a FNSI shail be
prepared according to the procedures in
subparts A and D. The FNSI shall list

~
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any mltigatlon measures necessary to
maite the recommended alternative en-
vironmentally acceptable.

{c) Timing of action. Pursuant to
§6.401(b), In no case shall a contract be
awarded or construction activities
begun until the prescribed 30-day walt
perfod for a f{lnal EIS has elapsed,
S8imilarly, under §6.400¢d), no action
shall be taken until the 30-day com-
ment period for FNSIs is completed.

§6.903 Record of declsion.

At the time of contract award, the
responsible officlal shall prepare a
record of daclslon In those cases whers
& final EIS has been issued In accord-
ance with 40 CFR 1605.2. The record of
decision shall list any mitigation
measures necessary to make the rec-
ommended alternative environ-
mentally acceptable.

Subpart 1—Assessing the Environ-

mental Effects Abroad of EPA
Aclions
AUTHORITY: Executlve Order 1211, 42

U 8 C 43121, note

SouRcE: 48 FR 3364, Jan 14, 1961, unleus
oltherwles noted

§8.1001 Purpose and policy.

(a) Purpese. On January 4, 1979, ths
President signed Executive Order 12114
entlitled "Environmental Effecta
Abroad of Major Federal Actiona.” The
purpose of this Executlve Order Is to
enable responsible Federal officials in
carrylng out or approving major Fed-
eral actions which affect forelgn na-
tions or the global commons to be In-
formed of pertinent environmental
considerations and to consider fully
the environmental impacts of the ac-
tions undertaken. While baaed on inde-
pendent authority, this Order furthers
the purposs of the Natlonal Environ-
mental Policy Act (NEPA) (42 U.S.C.
4321 et seq.) and the Marine Protection
Research and Sanctuariens Act
(MPRSA) (3 U.8.C. 1401 et seq.). It
should be noted, however, that in ful-
Miling its responsibilities under Execu-
tive Order 12114, EPA shall be gulded
by CEQ regulations only to the extent
that they are made expresaly applice-
ble by this subpart. The procedures set

1M1

$6.1002

forth below reflect EPA's duties and re-
sponsibilitles as required under the Ex-
ecutive Order and satisly the requlre-
ment for issuance of procedures under
section 2-1 of the Executive Order.

(b) Policy. It shall be the pollcy of
this Agency to carry out the purposs
and requirements of the Executlve
Order to the fullest extent poassible.
EPA, within the realm of ita expertise,
shall work with the Department of
State and the Council on Environ-
mental Quality to provide Informatlion
to other Federal agencles and foreign
nations to heighten awareness of and
Interest in the environment. EPA shalj
further cooperate to the extent pos-
sible with Federal agenclea to lend spe-
clal expertise and assiatance in the
preparation of required environmental
documents under the Executive Order.
EPA shall perform environmental re-
views of activities plgnificantly affect-
ing the global commons and forelgn na-
tlons as required under Executive
Order 12114 and as set forth under these
procedures.

$8.1002 Applicablility.

{a) Admlinistrative actions requiring
environmental review. The environ-
mental review requirements apply Lo
the activitiea of EPA as set forth
below:

(1) Major research or demonstration
projects which affect the global com-
mona or a foreign nation.

(2) Ocean dumping activities carried
out under section 102 of the MPRSA
which affect the related snvironment.

(3) Major permitting or licensing by
EPA of facllities which affect the glob-
al commons or the environment of a
foreign nation. This may include such
actions aa the !ssuance by EPA of haz-
ardous waste Ltreatment, atorage, or
dispcsal faclllty permitas pursuant to
sectlon 3005 of the Resource Conserva
tlon and Recovery Act {42 U.8.C. 6925),
NPDES permits pursuant to section 402
of the Clean Water Act (33 U.8.C. 1M2).
and prevention of significant deterlora-
tion approvals pursuant to Part C of
the Ciean Alr Act (42 U.8.C. M0 et
5eq.).

(4) Wastewater Treatment Construc-
tlon Grants Program under section 201
of the Clean Water Act when activities
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addressed in the facility plan would
have environmental effects abroad.

(5 Other EPA activitles as deter-
mined by OER and OIA (ses §6.1007(c)).

§8.1003 Deflinitions.

A3g used In this subpart, environment
means the natural and physical envi-
ronment and excludes social, economle
and other environments; global com-
mons ie that area (land, alr, water) out-
slde the jurisdiction of any natlon; and
respongsible officiai 1s either the EPA As-
sistant Administrator or Reglonal Ad-
ministrator as appropriate for the par-
ticular EPA program. Also, an action
significantly affects the environment if
It does significant harm to the environ-
ment even though on balance the ac-
tion may be beneflcial to the environ-
ment. To the extent appllcable, the re-
sponsible officlal shall address the con-
slderations set forth In the CEQ Regu-
latlans under 40 CFR 1508.27 in deter-
mining slgnificant effect.

§6.1004 Environmental review and a»s-
sessment requirements.

{a) Research and demonsiration
projects. The approprlate Asslstant Ad-
ministrator is responsible for perform-
Ing the necessary degree of environ-
mental review on research and dem-
anstratlon projects undertaken by
EPA. If the research or demonstratlion
project aflects the environment of the
global commons, the applicant shall
prepare an environmental eanalysis.
This wlll assist the responsible official
in determining whether an EIS Is nec-
epsary. If it 15 determined that the ac-
tion eignificantly affects the environ-
ment of the global commons, then an
EIS shall be prepared. If the undertak-
ing significantly affects a forelgn na-
tion EPA shall prepare a unilateral, bi-
lateral or multilateral environmental
study. EPA shall afford the affected
foreign nation or international body or
organization an opportunity to partici-
pate in this study. This environmental
study shall dlscusa the need for the ac-
tlon, analyze the environmental Im-
pact of the various alternatives consid-
ered and list the agencies and other
partles consuited,

{b) Ocean dumping activities. (1) The
Assistant Adminlstrator for Water and
Waste Management shall ensure the
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preparatlon of appropriate environ-
mental documents relating to ocean
dumplng activitiea in the global com-
mons under section 102 of the MPRSA.
For occan dumping site deslgnations
prescribed pursuant to sectlon 102(c) of
the MPRSA and 40 CFR part 228, EPA
shall prepare an environmental impact
atatement consistent with the regulire-
ments of EPA's Procedurea (or the Vol-
untary Preparation of Environmental
Impact Statements dated October 21,
1974 (see 3% FR 37419). Also EPA shall
prepare an environmental {mpact
statement for the establlshment or re-
vislon of criteria under section 102(n) of
MPRSA.

(2) For Individual permits Issued by
EPA under section 102(b} an environ-
mental assessment shalli be made by
EPA. Pursuant to 40 CFR part 221, the
permlt applicant shall submit with the
applicatlon an environmental analysis
which i{ncludes a discusslion of the need
for the actlon. an outllne of alter-
natives, and an analys!s of the environ-
mental Impact of the proposed action
and alternatives conalstent with the
EPA criteria established under section
102ta) of MPRSA. The information sub-
mitted under 40 CFR part 22] shall be
sulficlent to satisfy the environmental
assessment requirement.

(c) EPA permilting and licensing activi-
ties. The appropriate Reglional Admin!s-
trator i3 responsible for conducting
conclse environmental reviews with re-
gard to permits Issued under section
3005 of the Resource Conservation and
Recovery Act (RCRA permita), section
402 of the Clean Water Act (NPDES
permits), and pectlon 165 of the Clean
Alr Act (P8D permits), [or such actions
undertaken by EPA which affect the
global! commons or forelgn nations.
The Information submitted by appli-
cants for such permits or approvala
under the applicable consclldated per-
mit regulations (40 CFR parts 122 and
124) and Preventlon of Significant De-
terloration (PSD) regulations (40 CFR
part 52) shall satlsfy the environmental
document requirement under sectlon 2-
4(b) of Executive Order 12114. Compll-
ance wlth applicable requirements ln
part 124 of the consolidated permit reg-
ulations (40 CFR part 124) shall be sufl-
ficient to satisfy the requirements to
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conduct a conclse environmental re-
view for permits sublect to this para-
graph. ‘

(d) Wastewater treatment facility plan-
ning. 40 CFR 6.506 detalls the environ-
mental review process for the facliities
planning process under the wastewater
treatment works construction grants
program. For the purpose of these reg-
ulatlons, the facllity plen shall also {n-
clude a concise environmental review
of those activities that would have en-
vironmental effects abroad. This shall
apply only to the Step 1 grants award-
ed after January 14, 1981, but on or be-
fore December 29, 1881, and facllitiea
plans developed after December 29,
1981. Where water quallty impacts iden-
tifled In & facility plan are the subject
or water quality agreements with Can-
ada or Mexico, nothing in these regula-
tions shall impose on the facility pian-
ning process coordination and con-
sultation requirements in addition to
those required by such agreements.

(e) Review by other Federal agencies
and other appropriate officials. The re-
sponsible officials shall consult with
other Federal agencles with relevant
expertise during the preparaticn of the
environmental document. As soon as
feasible after preparation of the anvi-
ronmental document, the reaponsible
offictal shall make the document avail-
able to the Council] on Environmental
Quality, Department of State, and
other appropriate officials. The reapon-
sible offlcial with assiatance from OIA
shall work with the Department of
State to establish procedures for com-
municating with and making docu-
ments avallable to forelgn nations and
international organizations.

(48 FR 3364, Jan. )4, 1981, as amended Lt 50
FR 26323, June 25, 1965%)

$8.1005 Lead or cooperating agency.

(a) Lead Agency. Section 3-3 of Execu-
tive Order 12114 requires the creation of
& lead agency whenever an action in-
volves more than one federal Agency.
In Implementing sectlon 3 3, EPA
shall. to the fullest extent pasalble, rol-
low the guidance for the selection of a
lead agency contained In 40 CFR 1501 5
of the CEQ reguiationa.

(b} Cooperating Agency Under sectlon
2-4(d) of the Execullve Order, Federal
agencles with speclal expertlse are en-

§6.1007

couraged to provide appropriats re-
gources to the agency preparing envl-
ronmental documents fn order to avold
dupilcation of resources. 1In working
with a lead agency, EPA shall to the
fullest extent possible BEI'VE a8 & CO-
operating agency in accordance with 40
CFR 1501.6. When other program com-
mitments preclude the degree of In-
volvement requested by the lead agen-
cy. the responsible EPA official shall
RO {inform the lead agency in writing.

$6.10068 Exemptions and
atlons.

Under section 2-6 (b) and {c) of the
Executive Order, Federal agencles may
provide for modifications in the con-
tents, timing and avallabllity of docu-
menta or exemptions from certain re-
quirementa for tha environmental re-
view and assessment. The responaible
official, in consultation with the Direc-
tor, Office of Environmenta! Review
(OER), and the Director, Office of
International Activitiea (OIA), may ap-
prove modifications for situations de-
scribed in section 3-§(b). The respon-
sible official, In consultation with the
Director, OER and Director OIA, shall
cbtaln exemptions from the Adminis-
tratar for situations described {n sac-
tion 3-5(c). The Department of State
and the Council on Environmental
Quality shall be consulted as soon as
possible on the utllization of such ex-
emptlons.

conslder-

§0.1007 Implementation.

(a) Oversight. OER Ia reaponsible for
overaeeing the implementation of thess
procedurens and shall consult with OIA
wherever appropriate. OIA shall bs ut!-
llzed for making formal contacta with
the Department of State. OER shall as-
sist the reaponsible officlals in CAITY-
Ing out thelr responaibilities under
these procedures.

ib) Information exchange. OER with
the aid of OIA, shall asalst the Depart-
ment of State and the Council on Envi-
ronmental Quallty in developing Lhe
{nformatlonal exchange on environ-
mental review activities with forelgn
nationa

(c) Unidentified artivities. The reapon-
sible offliclal shall consult with OER
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wund OIA to establish the type of envi-
ronmental review or document appro-
priate for any new EPA activitles or
iequlrementa Imposed upon EPA by
~tatute, International agreement or
nther agreements,

APPENDIX A—STATEMENT OF PROCE-
DURES ON FLOODPLAIN MANAGEMENT
AND WETLANDS PROTECTION

"ontents:

Section | General
Sectlon 2 Purpose
Sectlon 3 Policy

Sectlon 4 Definltlona
Sectlon 8 Applicability
Section 8 Reguirements
Sectlon T Implementation

Section ! Gerneral

a. Executive Order 11988 entitled "Flood-
plain Management™ dated May 24, 1977, re-
quires Federal agencies to evaluate the po-
tentlal effects of actions i1t may taks in a
Moodplain to avold adverssly impacting
Moodplaine wherever posatble, to snaure that
Its planning programa and budget requesats
reflect coosideration of flood hazardes and
NMoodplalo management, Including the res-
toration and preservatlon of such land areas
ns patural undeveloped Noodplaina, and to
nrescribe procedures to Implement the poll-
cles and procedures of thia Exequtive Order,
Guldaace for implementation of the Exscu-
tive Order has bsen provided by the U.8.
Water Resources Councll In its Floodplatn
Management Guidelines dated February 10,
1978 (see 4C FR 6000).

b. Executive Order 11990 entitled ‘*Protec-
tion of Wetlands”, dated May 24, 1877, re-
quires Federal agencles to taks action to
avold adverssly impacting wetlands wher-
ever possible, to minimize wetlands destruc-
tlon and to preserve the values of wetlands,
end to prescribe procedures to !mplement
the policies and procedures of this Executive
Order.

c. It s the Intent of thess Executive Orders
that, wherever posalble, Federal agencies im-
plement the MNoodplainawetlands require-
ments through existing procedures, such as
those imternal procedures established to im-
plement the Naticnal Environmental Policy
Act (NEPA) and OMB A-95 review proce-
dures. In those instances whers the environ-
mental impacts of & proposed action sre not
significant enough to require an environ-
mental impact statement (EIS) pursuant to
sectlon 102(2}(C) of NEPA, or where programs
are not eubject to the requlrements of
NEPA, alternative but equivalent floodplain/
wetlands evaluation and notice procedures
must be established.
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Section 2 Purpose

a. The purpose of this Statement of Proce-
dures {3 to et forth Agency policy and guld-
ance for carrying oub the provisions of Exec-
utlve Crdera 11988 and 11990.

b EPA program offices shatl amend exist-
Ing regulations and procedures to Incor-
porate the policles and procedures set forth
In thls Statement of Procedures.

c. To the extant poasible, EPA shall accom-
modate the requirements of Executlve Or-
ders 11888 and 11990 through the Agency
NEPA procedures contained in 40 CFR part 8.

Section 3 Policy

a. The Agency shall avold wherever pon-
slble the loog and ahort term Impacts assocl-
ated with the deatruction of wetlanda and
the occupancy asnd modification of
ficodplains and wetlands, and avoid direct
and indirect support of flocdplaln and wat-
lands development wheraver there s a prac-
ticable alternative.

b. The Agency shall incorporate ftocdplaln
mansgement goals and wetlands protectlon
conslderations Inte it planning, regulstory,
and decislonmaking processes. It shal] also
promote the preservation and restoration of
floodplatne 8o that thelr naturel and bepe-
ficiul values can be realized. To the extent
posaible EPA shall:

{1) Reduce the hazard and rlak of Nood loss
and wherever It 18 possible to avold direct or
Indirect adverse Impact on Moodpialne:

{2) Where there Ia no practical aiternative
to locating in a ftoodplaln, minlmize the im-
pact of flcode on human safety, benith, and
welfare, as well na the natural environment;

{3) Restore and pressrve naturai and bens-
Mclal values served by fMoodplains;

(4} Require the construction of EPA struc-
tures and facilitles to be in accordance with
the standards and criteria, of the regulations
promulgated purazant to the Natlonsi Flood
Iosurance Program;

(5) Identify ficodplains which requirs res-
toration and preservation and recommend
management programs necessary to protect
these floodplaine and to include such consid-
eratlons as part of on-going planning pro-
grams; and

(8) Provide the publlc with early and con-
tinuing Information concerning floodplain
manegement and with oppoctunitiss for par-
ticipating in decision making Including the
{evaluation of) tradeoffs among competing
altsrnatives.

c. Tha Agency sball incorporats wetiands
protection considerations Into its planning,
regulatory, and decistonmaking processes. It
shall minimize the destruction, loss, or deg-
radation of wetlands and preserve and en-
baoce the natural end beneficial values of
wetlands. Agency activities shall continue to
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be carried out consistent with the Adminia-
trator's Declalon Statement No. 4 dated Feb-
ruary 11, 1973 entitled “EPA Pollcy to Pro-
tect the Nation's Wetlands.”

Sectlon 4 Definitions

8. Base Flood means that flood which has a
one percent chance of occurrence in any
given year (also known ap & 100-year food).
This term s used In the National Flood In-
surance Program (NFIP) to indlcats the min-
imum level of ficoding to bs used by & com-
munity in (ta Ncodplein management regula-
tiona.

b. Base Floodplain means the land arss cov-
ered by & 100-year flood (one percent chance
Noodplain). Also ses definition of floodplain.

¢. Flood or Flooding means & general and
temporary condition of partial or complate
inundation of normally dry land areas from
the overflow of Inland andor tidaj waters,
andfor the unuasusl and rapid accumulation
or runcff of surface waters from ADY source,
or Nooding from any other source.

d. Floodplain means the lowland and rel-
stively fNat areas adjoining Inland and cos
&l waters and other floodprons areas such s
offshore lalands, Including st » miaimum,
that arex subject Lo a one percent or gTeater
chance of flocoding In any glven year. The
base Nloodplain shall be used to designate the
100-year foodplain (one percent chance
floodplaln). The critical sction Noodplain la
defined ae the 500-year floodplain (0.2 percent
chance floodplain).

e. Floodproofing means modification of !n-
dividual structures and facilities, their sltes,
and their contents to protect sgainst struo-
tural fallure, to kesp water out or to reduce
#ffocts of water entry.

f. Minimize means to reduce Lo the smallest
possible amount or degres.

§. Practicable means capable of being done
within exlating constraints. The teat of what
i» practicable depends upon the situation and
includes coneideration of the pertinent fac-
tors such as environment, community wel-
fars, cost, or tachnology.

b. Preserve means to prevent modification
to the natural floodplain environment or to
maintain [t as clossly as possible to its natu.
ral stats.

I. Restore means to re-sstablish & setting or
envirooment In which the natural functions
of the floodpiain can agaln operates.

J. Wetlands means those areas that ars in-
undated by surface or ground water with a
frequency sufficlent to support and under
normal circumatances does or would support
L prevalence of vegetative or aquatic llfe
that requires saturated or seansonaily satu.-
rated soil conditions for growth and repro-
duction. Wetlands generaily include awamps,
marshes, bogs, and similar areas such as
slougha, potholes, wet mesdows, rlver over-
flows, mud fats, and natural ponds

Pl. 6, App. A

Section 3 Applicabitity

a. The Executive Orders &pply to activitles
of Federal agenciss pertaining to (1) acqulr-
ing, mansging, apd disposing of Fesderal
ands and facliitias, (2) providing Federally
undertaken, floanced, or asaisted construc.
tion and improvements, and {3) conduoting
Federal activities and programs sffecting
land use, tncluding but not Hmited to water
and related land resources planning, regulsat-
Ing, und lcansing activities.

b. These procedures shall apply to EPA's
programa as follows: (1) All Agency actions
involving construction of faciiities or man-
agoment of lands or propsrty. This wiil re-
quire amendment of the EPA Factlities Man-
agement Manual (October 1973 and revisioms
thereafter),

(3) Al Agency actlons whers the NEPA
process applies. This would include the pro-
STamS under sectlons 308402 of ths Clean
Water Act pertaining to new source permit-
ting and section 201 of the Clean Water Act
pertalning to wastewster treatment oon-
struction grants.

(3) All agency actions whers thars iy auf-
clent independent statutory aunthority to
carry out the floodplaln/wetliands proceduras.

(4) In program areas where thers is no EIS
requirerment nor clear statutory suthority
for EPA to require procedura] implemanta-
tion, EPA shall continue to provide leadsr-
ship and offer guldance so that the value of
floodplaln mansgement and wetlands protac-
tion can be understood and carried cat to the
maximum extent practicabls in these pro-
frams.

¢. Theee procedurss shall pot apply to any
permitting or source review programs of
EPA once such authority has besn trans-
ferred or delegated to a State. Howaever, EPA
shall, to the extent possible, require Btatss
to provide equlvalent effort to assurs np-
port for the objectives of theas procedures as
part of the state assumption process.

Sectlon 8 Requirements

a. Floodplain/Wetlands review of proposed
Agency actions,

(1} Floodplain/Wetlands Determination—Be-
fore undertaking an Agency action, sach pro-
gram office must determine whather or not
the action will be located in or aifect a flood-
plain or wetlands. The Agency shall utilize
mape prepared by the Federal Insurance Ad-
ministration of the Federa) Emergency Man-
sgoment Agency (Flood Insurance Rate Mape
or Flood Hszard Boundary Maps), Fish and
Wldllfe Service (National Wetlands Inven-
tory Maps). and other appropriste sagencies
to detarmine whather & propossd action Is lo-
cated In or will likely affect a floodplain or
wetlands. If thers Is no fMoodplain/wetlands
impact Identified, the actlon may proceed
without further consideration of the remalin-
ing procedures sst forth balow,
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(2) Early Public Notice—When (L |8 apparent
that a proposed or potentlal agency action la
likely to Impact a fleodplain or wetlands,
the publlc should be informed through appro-
priate public notice procedures.

{3) Floodplain/Wetlands Assersment—I{ the
Agency determines a proposed action la lo-
cated In or affects a floodplaln or watlanda,
a Noodplain/wetlands asseasment shall be un-
dertaken. For those actions where an envl-
ronrental asseasment (EA)} or environ-
mental impact statement (EIS) {a prepared
pursuant to 40 CFR part 6, the floodplain/
watlands assssement shall be prepared con-
currently with these mnalyses and shall be
included in the EA or EIS. In all other cases,
& floodplainfsetlands assessment shall be pre-
pared. Assersments shall conaiat of & descrip-
tion of the proposed action, a dlecussion of
Ita effect on the floodpialn/wetiands, and
shall nlso describe the alternatlves conaid-
ered.

(1) Public Review of Assessments—For pro-
posed actlons Impacticg Noodptai/wetiands
where an EA or EIS is prepared, the oppor-
tunity for public review wil] be provided
through the EIB provisions contalned |n 40
CFR parts 8, 25, or 35, whers appropriate. In
other cames, an equlvalent public notlce of
the floodplain/wetlands dsssssment shail be
made conslstent with the publlc involvement
requirementa of the applicable program.

(8) Minimize, Restore or Preserve—If thers In
no practicable aiternative to locatiog In or
affecting the floodplaln or watlanda, the
Agsncy shall sct to minlmize potential harm
to the flocdplaln or wetlands. The Ageocy
shall aino mct to restors and presarve the
natural and bensficial values of floodplains
and wetlands aa part of the anaiyels of all al-
ternatives under considsration.

(8) Agency Deciston—Alter conalderation of
alternative actions, aa they have besn mod!-
Med In the preceding analysis, the Agency
thall select the desired alternative. For all
Agency actions proposed to be in or affecting
& Moodplain/wetlands, the Agency ahall pro-
vide further publlc notice anncuncing thls
declsion. This decision shall be accompanled
by a Btatement of Findings, not to sxceed
three pages. This Statement shall include: (1)
The reasons why the proposed action must
be located [n or affect the Nloodplaln or wet-
lands; (i) a description of sigulificant facta
considered in making the decision to locate
in or affect tbe floodplain or wetlands In-
cluding altsrnative sites and actions; (Hi) &
statement indicating whether the proposed
actlen conforms to applicable Stats or local
floodplaln protection standards; (lv) a de-
scription of the steps taken to design or
modify the proposed sctlon to minimize po-
tential harm to or within the Neoodplaln or
wetlands; and (v) a statement Indicating how
the proposed action affects the natural or
beneflcia]l values of the Noodplain or wat-
tands. If the provislons of 40 CFR part §

40 CFR Ch. | (7-1-96 Edltlon)

apply, the Statement of Findings may be !n-
corporated In the final EIS or In the environ-
mental assossment. In other cases. notlce
should be placed In the FEDERAL REOISTER or
other local medium and copies sent to Fed-
eral, State, and local agencles and other en.
titles which aubmitted comments or are oth-
erwise concerned with the floocdplalniwet-
lands assessment. For Noocdplaln actfona sub-
Ject to Office of Management and Budget
{OMB) Circular A-95, the Agency ahall send
the Statement of Findings te State and
areawides A-95 clearinghcuse In the geo-
graphlc area affected. At least 15 working
daya shall bs allowed for public and Intar-
agency review of the Btatement of Findings.

1) ;E:aznn__u__uiﬂuau:n:oaul_;w re-
queets for new authorizaticns or appropria-
tlcns transmitted to OMB shall Include, &
floodplain/wetiands assesament and, for
floodplain impacting actions, a Btatement of
Findinga, LI & proposed actlon will be locatad
in & floodplalin or wetlands.

b. Lead agency concepl. To the maxlmum
extant poasible, the .Agency shall relay on
the lead agency concept to carry out the pro-
vislons ast forth in asction 6.8 of this appen-
dix. Therefors, when EPA and another Fed-
eral ngency have related actiona, EPA shall
work with the other agency to identify
which agency shall taks the lsad in satlefly-
ing these procedural requirsments snd therse-
by avoid duplication of efforta.

c. Addittonal floodplain managemeni provi-
slons relating to Federal property and focilities.

(1) Construction Activities—EPA controlled
atructures and facilities must bs constructed
in accordance with existing criteria and
standards sat forth under the NFIP and must
ioclude mitigation of adverse impacta wher-
ever fesalble. Deviation from thess requira-
menta may occur cnly to the extent NFIP
standards are demonstratad aa Inappropriate
for a given structure or facility.

(2) Flood Protection Measures—If newly con-
structed structures or facllities ars to be lo-
cated in & floodplain, accepted floodproofing
and other flood protection measures ahell be
undertaken. To achieve food protection,
EPA shall, whersver practicable, elevats
structures above the bass flood leval rather
than fllling land.

(3) Restoration and Preservation—Ag part of
any EPA plan or action, the potentis| for re-
storing and preserving Noocdplains and wet-
lands so that their natural and baneficlal
values can be realized must be consldered
and incorporated into the plan or actlon
wherever foasible,

(1) Property Used by Public—If property
used by the public has suffered damags or is
located in &n identifled flood bazard sres,
EPA shall provide on structures, and ctber
places where appropriate, conspicucus Indl-
catore of past and probable Nocd bhelght to
enhance public knowledge of flood hazards.
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(5) Transfer of EPA Properiy—When prop-
arty In flood plaline is proposed for lemse,
easement, right-of-way, or dispcsal to non-
Federal public or private parties, EPA shal]
refersnce in tha conveyance those uses that
are restricted under Federal, State and local
Noodplaln regulations and attach other re-
strictions to usea of the property as may be
deemed appropriate. Notwithstanding, EPA
shall cons!der withholding such properties
from conveyance.

Sectlon 7 Implementation

k. Pursuent to section 2, the EPA program
offices shall amend existing regulations, pro-
cedures, and guldance, an appropriate, to Ip-
corporate the policies and procedures ast
forth in this Btatement of Procedures. Such
amendmenta shall bas mads within six
monthe of the date of these Procedures.

b. The Office of External Affalrs (OEA) la
responsible for the overelght of the imple-
mentation of this Statement of Procedures
and shall be given advancsd opportunity to
review amendmenta to regulations, proce-
dures, and guildance. OEA shall coordinate
efforts with the program offices to develop
Decessary manuals and more apecialized sup-
plementary guldance to CAITY oyt Lhis Biate-
ment of Procedures.

[44 FR 84177, Nov. 8, 1978. s amended at 50
FR 268323, June 23, 196S]

PART 7—NONDISCRIMINATION IN
PROGRAMS RECEIVING FEDERAL
ASSISTANCE FROM THE ENVI-
RONMENTAL PROTECTION
AGENCY

Subport A—General

8ec

710 Purposs of this part

T.15 Applicabtlity.

7.20 Responslble agency officers
125 Definitions.

Subpart B—Dhcrmination Prohibited on
the Basls of Race, Color, Natlonal Oi-
gin or Sex

1.30 Oenersl E.ou_u:._.o:_
1.35 Bpecific prohibitions.

Subpart C—Blscrimination Prohibled on
the Basls of Handicap

T45 Qeneral prohibltion.

1.50 Specliic prohlbitlons againat discrimi-
nation.

755 Separate or differant pPrograms

760 Prohlbltions and requirements relating
to empleyment

765 Accesalbility

170 Wew construction

§7.15
195 Transition plan.

Subpart D—Requirements for Applicants
and Recipisnty

7.80 Appllcants.

7.85 Reciplents.

7.80 Grievance procsdures.

195 Notice or nondlscrimination,

7.100 Intimidation and retaliation prohib
ited.

Subpart E—Agency Compllance
Procedures

7.185 Qeneral policy.

7110 Preaward compliance.

1.118 Postaward compifance,

1.1 Complaint Investigationa.

7.135 Coordination with other agenciea.

1130 Actions available tg EPA to obtain
compliance.

1.135 Procedurs for regeining eligibility.

APPENDIX A TO PART 7—EPA ABBISTANCE
PROORAMS AB LISTED IN THE “"CATALOO OF
FEDERAL DOMESBTIC ABBISTANCE'

AUTHORITY: 41 U.B.C. 2000d to 20004-4; 29
.8.C. 784, 33 U.B.C. 125] nt.

BOURCE: 49 FR 18%, Jan. 12, 1984, unlesr
otherwiss noted.

Subpart A—General

$7.10 Purpose of this part.

This part Implementa; Titla VI of the
Civil Righta Act of 1964, as amendesd;
section 504 of the Rehabilitation Act of
1973, as amended; and asction 13 of the
Federal Water Pollution Control Act
Amendmenta of 1972, Public Law 3-500
{collectively, the Acts).

17.15 Applicability.

Thls part applies to ali applicanta
for, and recipients of, EPA assistance
in the operation of programs or actlvi-
tiea receiving auch assistance begin-
ning February 13, 1984. New construc
tlon (§7.70) for which design was initi-
ated prior to February 13, 1984, shall
comply with the accesslbility require
ments in the Department of Health
Education and Welfare (now the De
partment of Health and Human Sery-
icea) nondiscrimination regulation, 45
CFR 84 23, {ssued June 3, 1877, or with
equlvalent standards that ensure the
facility Is readily accessibis to and us
able by handicapped persona. Buch ws.
slstance includea but is not limited to
that which is llsted In the Catalogue of
Federal Domestic Assistance under the
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H. B. 4138

(By Delegates Hunt, Linch, Compton, Jenkins,

Faircloth and Riggs) | (/ /(/ 7
[Introduced January 30, 1998; referred to the [ﬂ

Committee on the Judiciary.]

A BILL to amend and reenact section one, article fivg,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of health to promulgate a
legislative rule relating to the drinking water
treatment revolving fund.

Be it enacted by the Legislature of West Virginia:

That section one, article five, chapter sixty-four of
the code of -West Virginia, one thousand nine hundred
thirty-one, as amgnded, be amended and reenacted, to read
as follows:

ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OF HEALTH AND

HUMAN RESOURCES TO PROMULGATE LEGISLATIVE RULES.

$64-5-1. State board of health; division of health.
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(a) The legislative rule filed in the state register
on the eighth day of November, one thousand nine hundred
ninety-six, authorized under the authority of section five,

article five-c, chapter sixteen of this code, modifiedlby

the division of health to meet the objections of ¢he“

legislative rule-making review committee and refiled in the
state register on the twenty-seventh day of February, dne

thousand nire hundred nirzty-seven, relating to he

division of health (nursing home licensure, 64 CSR 13), |is .

t
authorized.

(b) The legislative rule filed in the state-regis er
on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section
seven, article one, chapter sixteen of this code, modifiied
by the division of health to meet the objections of the
legislative rule-making review committee and refilied in‘ he

state register on the twenty-sixth day of February,= ne

thousand nine hundred ninety-seven, relating to 'the

division of health (child care centers, 64 CSR 21), |is
authorized. |

(c) The legislative rule filed in the state regiéter
on the thirtieth day of August, one thousand nine hundred

ninety-six, authorized under the authority of section
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twenty-three, article four-c, chapter sixteen of this code,
modified by the division of health to meet the objections

of the legislative rule-making review committee and refiled

'in the state register on the twenty-eighth day of February,

one thousand nine hundred ninety-seven, relating to the
division of health (emergency medical services, 64 CSR 48),
is authorized.

(d) The legislative rule filed in the state register
on the twenty-seventh day of November, one thousand nine
hundred ninety-five, authorized under the authority of
section five, article five-c, chapter sixteen of this code,
modified by the division of health to meet the objections
of the legislative rule-making review committee and refiled
in the state register on the twenty-sixth day of February,
one thousand nine hundred ninety-seven, relating to the
division of health (residential board and care homes, 64
CSR 65), is authorized.

(e) The legislative rule filed in the state register
on the fifth day of October, one thousand nine hundred
ninety-five, under the authority of section ten, article
five-j, chapter sixteen of this code, modified by the
director of the department of health to meet the objections

of the legislative rule-making review committee and refiled
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in the state register on the thirty-first day of October,

'one thousand nine hundred ninety-six, relating to

department of health (clinical laboratory technician!:

. {
technologist licensure and certification, 64 CSE 57)4
1

authorized until July 1, 1998: Provided, That the director

the .
and

is

of the department of health review, revise and propose,

within the statutory deadline and in accordance with
) !

provisions of article three, chapter twenty-nine-a of thié
_ T

code, a rule for legislative consideration during |

legislative session of one thousand nine hundred ninéty-

|
|

eight with the following amendments:

the

the

"On page one, subsection 2.2.2, following the semi~

colon, by striking the word 'or';

On page one, by inserting a new 2.2.3, to read

as
|

follows: '2.2.3. Any respiratory care provider licensed
|

within the state providing diagnostic testing withinfthe

scope of his or her professional license who performs

!

moderate complexity testing as defined by CLIA, pursuanr to

42 CFR 493.17; or'; : !
|

'On pages one and two, by renumbering thé subsequnt-

subdivision, .'"

And,

"On page 6, subsection 7.2, after the h
|
|

ord
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11
12
13
14
15
16
17

'Personnel’', by striking the period and inserting in lieu

thereof the following: 'or by the International Society

for Clinical Laboratory Technology.'"

(f) The legislative rule filed in the state register

on the twentv-second day of December, one thousand nine

hundred ninetv-seven, authorized under the authority of

section two, article thirteen-c, chapter sixteen, of this

code, relating to the division of health (drinking water

treatment revolving fund, 64 CSR 49). js authorized.

NOTE: The purpose of this bill is to authorize the
Division of Health to promulgate a legislative rule
relating to the Drinking Water Treatment Revolving Fund.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.






Y Y7
Senate Bill No. 304

(By Senator(s) Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Introduced January 30, 1998; referred to the
Committee on Health and Human Resources; then
to the Committee on Finance; and then to the
Committee on the Judiciary.]

10 A BILL to amend and reenact section one, article five,

11 chapter sixty-four of the code of West Virginia, one
12 thousand nine hundred thirty-one, as amended, relating
13 to authorizing the division of health to promulgate a
14 legislative rule relating to the drinking water
15 treatment revolving fund.

16 Be it enacted by the Legislature of West Virginia:

17 That section one, article five, chapter sixty-four of
18 the code of West Virginia, one thousand nine hundred
19 thirty-one, as amended, be amended and reenacted, to read
20 as follows:

21 ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OF HEALTH AND

22 HUMAN RESOURCES TO PROMULGATE LEGISLATIVE RULES.

23 $§64-5-1, State board of health; division of health.
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(a) The legislative rule filed in the state register
on the eighth day of November, one thousand nine hundred
ninety-six, authorized under the authority of section five,
article five-c, chapter sixteen of this code, modified by
the division of health to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the twenty-seventh day of February,_éne

\
thousand nine hundred ninety-seven, relating to éhe
division of health (nursing home licensure, 64 CSR 13), is
authorized.

(b) The legislative rule filed in the state regis#er
on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section
seven, article one, chapter sixteen of this code, modified
by the division of health to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the twenty-sixth day of February, bne
thousand nine hundred ninety-seven, relating to the
division of health (child care centers, 64 CSR 21),!' is
authorized. |

(c) The legislative rule filed in the state regiéter
on the thirtieth day of August, one thousand nine hun&red

ninety-six, authorized under the authority of section
|
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twenty-three, article four-c, chapter sixteen of this code,
modified by the division of health to meet the objections
of the legislative rule-making review committee and refiled
in the state register on the twenty-eighth day of February,
one thousand nine hundred ninety-seven, relating to the
division of health (emergency medical services, 64 CSR 48),
is authorized.

(d) The ‘egislative rule filed in the state register
on the twenty-seventh day of November, one thousand nine
hundred ninety-five, authorized under the authority of
section five, article five-¢, chapter sixteen of this code,
modified by the division of health to meet the objections
of the legislative rule-making review committee and refiled
in the state register on the twenty-sixth day of February,
one thousand nine hundred ninety-seven, relating to the
division of health (residential board and care homes, 64
CSR 65), 1is authorized.

(e) The legislative rule filed in the state register
on the fifth day of October, one thousand nine hundred
ninety—-five, under the authority of section ten, article
five-j, chapter sixteen of this code, modified by the
director of the department of health to meet the objections

of the legislative rule-making review committee and refiled
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in the state register on the thirty-first day of Octobér,
one thousand nine hundred ninety-six, relating to the
department of health (clinical laboratory technician And
technologist licensure and certification, 64 CSR 57), is
authorized until July 1, 1998: Provided, That the director
of the department of health review, revise and propoée,
within the statutory deadline and in accordance with ﬁhe
provisions of article three, chapcer twenty-nine-a of tgis
code, a rule for legislative consideration during the
legislative session of one thousand nine hundred nineﬁy—

eight with the following amendments:
"On page one, subsection 2.2.2, following the semi-

colon, by striking the word 'or';

On page one, by inserting a new 2.2.3, to readias

follows: '2.2.3. BAny respiratory care provider licenged
within the state providing diagnostic testing within Fhe
scope of his or her professional license who perfo%ms
moderate complexity testing as defined by CLIA, pursuantito
42 CFR 493.17; or';

'On pages one and two, by renumbering the subsequént
subdivision, ."" 1

And, i

"On  page 6, subsection 7.2, after the word
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'Personnel', by striking the period and inserting in lieu
thereof the following: 'or by the International Society
for Clinical Laboratory Technology.-'"

(f) The legislative rule filed in the state register

on_the twentv-second day of December, one thousand nine

hundred ninetyv-seven, authorized under the authority of

section two, article thirteen-c, chapter sixteen, of this

code, relating to the division of health (drinking water

treatment revolving fund, 64 CSR 49), is authorized,

NOTE: The purpose of this bill is to authorize the
Division of Health to promulgate a legislative rule
relating to the Drinking Water Treatment Revolving Fund.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.






