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TITLE 61 :

LEGISLATIVE RULE
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WEST VIRGINIA DEPARTMENT OF AGRICULTURY

SERIES 4D wge 0 WEBT VIRGIRIA
LABELING OF DAIRY PRODUCTS FOR rBST OR ng&B%ETARY%O? STATE

§61-4D-1. General.

1.1. Scope. -- This rule establishes man-
datory label and labeling guidelines for persons
wishing to differentiate their dairy products or
frozen dessert products as having come from
cows not treated with rBST. This rule is
voluntary only from the respect that persons
are pot required to differentiate their products
as coming from cows not treated with rBST.

1.2. Authority. -~ W. Va, Code 1%-11A-
10(a) and W. Va. Code 19-11B-10(a)

1.3. Filing Date. -- March 31, 1995

1.4. Effective Date. -- June 15, 1995
1.5. This is a new legislative rule.

§61-4D-2. Definitions,

2.1. All definitions are identical to those
found in W. Va. Code §19-11A-2 and W. Va.
Code §19-11B-2.

2.2, "Bovine somatotropin” if the term is
not otherwise modified, means a growth hor-
mone that is produced naturally in the pitu-
itary glands of cows.

2.3, "rBST" or recombinant bovine so-
matetropin means a fabricated form of bovine
somatotropin and for simplicity includes the
synonymous term rBGH or recombinant be-
vine growth hormone.

$61-4D-3. General Program and Policy.

3.1. Differentiating Dairy Products or
Frozen Desserts through a label or labeling
material as coming from cows treated or not
treated with rBST is not mandatory. Labeling
finished products as coming from cows treated
with rBST is not required due to the FDA’s

findings that milk from rBST treated cows is
safe for human consumption. However, per-
sons wishing to label their products as coming
from cows not treated with rBST must follow
the guidelines outlined in this rule.

§61-4D-~4. Labeling Statement Guidelines.

4.1. Persons wishing to differentiate their
frozen desserts or dairy products through a
product’s label or labeling by indicating that
they are made with or consist of milk coming
from cows not treated with rBST must use both
of the followirg statements or something
similar as long as it is not false or misleading
in any particular:

4.1.a. "From cows no! treated with
tBST"; and,

4.1.b, "No significant difference has
been shown between milk derived from rBST-
treated and non-rBST -treated cows."

4.2, All labeling information as outlined
in subsection 4.1 of this section must receive
written approval from the Commissioner of
Agriculture or his or her designee prior to it’s
use.

§61-4D-5. Prohibited Acts.

5.1. The following list of labeling state-
ments are prohibited due to the fact that they
are either false or they may imply a compositi-
cnal difference and are therefore misleading:

5.1.a. "BST Free";
5.1.h. "rBST Free"; or,

5.1.c. "From cows not treated with
rBST" when :this statement is used
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alone and not in conjunction with the
statement in §61-4D-4.1.b.

5.2. The list of examples in subsection 5.1
of this section is'not meant to be an exhaustive
list of prohibited statements. Other statements
not passing the false and misleading criteria
shall be declared as prohibited by the Commis-
sioner and will not receive approval as re-
quired in section 4.2. of this rule.

§61-4D-6. Substantiation of Labeling Claims.

6.1. Since there are currently no means of
differentiatiig analytically between naturally
occurring BST and recombinant BST and since
there are no measurable compositional differ-
ences, the following requirements are hereby
imposed on any person wishing to label frozen
desserts or dairy products according to section
4 of this rule. Each person shall:

6.1.a. maintain verifiable written
documentation of herds participating in the
non-rBST-supplementation program to verify
this fact. The documentation must include
signed certification from the manager of each
herd to verify the absence of supplemental
rBST use.

§.1.a.1. The documentation must
include a tracking svstem for all herds that
produced the milk as well as the milk derived
ingredients which are used to make the prod-
uct for which the claim is made; and

6.1.b. maintain certifications that all
milk from non-rBST kerds has been physically
segregated from other milk during the time of
herd milking, transportation, processing and
final packaging with the appropriate labeling.
In facilities handling milk from both rBST
treated and non-rBST treated cows, records
must indicate a complete wash up cycle was
accomplished between the use of equipment to
process milk from rBST treated cows and the
subsequent use of the same equipment to
process milk from non-rBST treated cows.
Written documentation to verify this fact must
be maintained by the person wishing to label
their product as coming from cows not treated

with rBST.

6.2. All records required under this sec-
tion must be made available to the Commis-
siorer of Agriculture or his or her designated
tepresentative within 24 hours of a request.

§61-4D-7. Enforcement Policy.

7.1. The Commissioner may assess a
violation of W. Va. Code §19-11A-1 et seq., W,
Va. Code §19-11B-1 et seq. or of this rule
against any person believed to be responsible
for the violation.

7.2. The West Virginia Bureau of Public
Health will assist the Commissioner of Agri-
culture in enforcing this rule as it applies to
milk produaction and processing areas for
which the Bureau of Public Health is responsi-
ble under West Virginia Code.

7.3. The Commissioner may take any
enforcement action outlined in W. Va. Code
§16-11A-13 or W. Va. Code §19-11B-13.

7.4. Any product oot labeled in compli-
ance with this rule 1s considered misbranded
and consequently prohibited from sale and
subject to enforcement action.

7.4.a. However, the Commissioner
mayv provide a 30 day exemption in order to
allow a person to correct the violation.

7.4.b. At the end of those 30 days
the Commissioner shall embargo any product
found in violation of this rule and proceed
with further enforcement action as he or she
considers necessary,




TITLE 6]
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 4D
Labeling of Dairy Products for rBST or rBGH

§61-4D-1. General

1.1 Scope. - This rule establishes mandatory label and
labeling guidelines for persons wishing to differentiate their
dairy products or frozen dessert products as having come from cows
not -treated with rBsT. This rule is wvoluntary only from the
respect that persons are not reguired to differentiate their
products as coming from cows not treated with rBST.

1.2 Authority - WV Code 19-11A-10(a) and
WV Code 19-11B-10(a)

1.3 Filing Date. - April 5, 1995
1.4 Effective Date. - May 1, 1995

1.5 This is a new legislative rule.

§61-4b-2. Definitions

2.1 All definitions are identical to those found in WV Code
$§19-112a-2 and WV Code §19-11B-2.

2.2 "Bovine somatotropin" if the term is not otherwise
modified, means a growth hormone that is produced naturally in the
pituitary glands of cows.

2.3 "rB3T" or  recombinant bovine somatotropin means a
fabricated form of bovine somatotropin and for simplicity inciudes
the synonymous term rBGH or reccmbinant bovine growth hormone.

§61-4D-3. General Program and Policy.
1.1 Differentiating Dalry Products or Frozen Desserts through
a label or labeling material as coming from cows treated or not -

treated with rBST is not mandatory. Labeling finished products as
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coming from cows treated with rBST is not required due to the FDA's
findings that milk from rBST treated cows 1is safe £for human
consumption. However, persons wishing to label their products as
coming from cows not treated with rBST must follow the guidelines
cutlined in this rule.

§61-4D-4. Labeling Statement Guidelines

4.1 Persons wishing to differentiate their frozen desserts or
dairy products through a product's label or labeling by indicating
that they are made with or consist of milk coming from cows not
treated with rBST must use both of the following statements or
something similar as long as it is not false or misleading in any
particular: ,

4.1.a, "From cows not treated with rBST'"; and,

4.1.b. "No significant difference has been shown between
milk derived from rBS8T-treated and non-rBsST-treated
cows."

4,2 All labeling information as outlined in subsection 4.1 of
this section must receive written approval from the Commissioner of
Agriculture or his or her designee prior to it's use.

§61-4D-5. Prohibited Acts

5.1 The following list of labeling statements are prohibited
due to the fact that they are either false or they may imply a
compositional difference and are therefore misleading:

5.1.a. "BST Free';
5.1.b. "rBsST Free'"; or,
5.1.c. "From cows not treated with rBsST" when this

statement is used alone and not in conjunction with the
statement in §61-4D-4.1.b.

5.2 The list of examples in subsection 5.1 of this section is
not meant to be an exhaustive list of prohibited statements. Other
statements not passing the false and misleading c¢riteria shall be

declared as prohibited by the Commissioner and will not receive
approval as required in section 4.2 of this rule.

§61-4D-6. Substantiation of Labeling Claims
6.1 Since there are currently no means of differentiating

2




analytically between naturally occurring BST and recombinant BST
and since .there are no measurable compositional differences, the
following requirements are hereby imposed on any person wishing to
label frozen desserts or dairy products according toc section 4 of
this rule. Each person shall:

6.1.a. maintain verifiable written documentation of
herds participating in the non-rBST-supplementation program to
verify this fact. The documentation must include signed

certification from the manager of each herd to verify the absence
of supplemental rBST.use. -

6§.1.a.1 The documentation must include a tracking
system for all herds that produced the milk as well as the milk
derived ingredients which are used to make the product for which
the claim is made; and

£6.1.b. maintain certifications that all milk from non-
rBST herds has been physically segregated frem other milk during
the time of herd milking, transportation, preocessing and £inal
packaging with the appropriate labeling. In facilities handling
milk from both rBST treated and non-rBST treated cows, records must
indicate a complete wash up cycle was accomplished between the use
of equipment to process milk from rBST treated cows and the
subsequent use of the same equipment to process milk from non-rBST
treated cows. Written documentation to verify this fact must be
maintained by the person wishing to label their preoduct as coming
from cows not treated with rBST.

6.2 All records reguired under this section must be made
available to the Commissioner of Agriculture or his or her
designated representative within 24 hours of a reguest.

§61-4D-7. Enforcement Policy

7.1 The Commissioner may assess a viclation of WV Code §19-
11a-1 et seqg., WV Code §19-11B-1 et seg. or of this rule against
any person believed to be responsible for the vioclation.

7.2 The West Virginia Bureau of Public Health will assist the
Commissioner of Agriculture in enforcing this rule as it applies to
milk productiion and processing areas for which the Bureau of Public
Health is responsible under West Virginia Code.

7.3 The Commissioner may take any enforcement action
outlined in WV Code §19-11A-13 or WV Code §19-11B-13.

7.4 Any product not labeled in compliance with this rule is
considered misbranded and consequently prohibited from sale and
subject toc enforcement action.




7.4.a. However, the Commissicner may provide a 30 day
exemption in order to allow a perscen to correct the violation.

7.4.b At the end of those 30 days the Commissioner
shall embargo any product found in violation of this rule and
preoceed with further enforcement action as he or she considers

necessary.
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ge ,r H. B. 2133 ’
_(By a a3 er, ! : -
lanch, Faircioth and Riggs )
" (Introduced . JFanpavry 23, 10995 ; referred to the
Committee 6 pgriculis i Resources then g
the Judiciary

A BILL te amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating o authorizing the
commissicner of agriculture to promulgate legislative rules
reélating to the labeling of dairy products for rBST or rBGH.

Be it enacted by the Legislature of West Virginia:

That sectien one, article nine, chapter sixty-feour of the
code of West Virginia, one thousand nine hﬁndred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEQUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64-9-1. Commissioner of agriculture.

(2} The legislative rules filed in the state register on the

sixth day of April, ocne thousand nine hundred eighty~three,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruilt), are authorized.

(b) The legisglative rules filed in the stata register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioneers), are authorized.

(c}) The legisglative rules filed in the state register on the
eighth day of February, one thousand nine hundred elghty-four,
relating to the commissioner of agriculture {conduct of beef
industry self-improvement assessment program referendum), are
authorized.

{(d) The legislative rules ¥iled in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage Lo swine), are authorized.

(e) The legislative rules filed in the sfate register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxaticon and control of degs), are authorized.

{f} The legislative ruleszs filed in the state register on the
first day of November, one thousand nine hundred eighty-four,
relating to the commissiocner of agriculture {public markets), are
authorized.

(g} The legislative rules filed in the state register on the

tenth day of September, one thousand nina hundred eighty-four,
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relating to the commissioner of agriculture (noxious weed rules),
are authorized. .= . _

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighpy-four,
relating to %the commissioner of agriculture (animal disease
control), are authorized.

(i} The legislative rules filed in the state register on the
fifth day of Januaryﬂ one thousand nine hundred eighty-fcur,
relating to the comnissioner of agriculture (use of certain
picloram products), are authorized.

(i} The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture {(increasing certain
fees by rules and regulations), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state ragister on the thirty-£first day of January,
one thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing of livestock dealers}),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, cne thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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cbhjections of the legislative rule-making review committee and
refilad in the gtate register on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissicner
cf agriculture (West Virginia pesticide use and application act),
are authorized,

(m} The legisglative rules filed in the state register on the
eightéenth day of August, one thousand nine hundred eighty-six,
modifled by the director of the division of forestry of the
department of agriculture to meet the objections of the
legiglative rule-making raview committee and refiled in the mtate
register on the fifth day of January, one thousand nine hundred
eighty-saven, relating to the director of the division of
forestry of the department of agriculture (ginseng), are
anthorized.

{(n} The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-asevan,
relating to the commissioner of agriculture {gchedule of charges
for inspectlion services: fruit), are authorized.

(o) The legislative rules filed in the state register on tha
thirteenth day of Augqust, one thousand nine hundraed eighty-seven,
modified by the commissioner of agriculture to meet tha
cbjections of the legislative rule-making review committee and
refiled in the state register on the eighth day of Saeptember, ovne

thousand nine hundred eighty-seven, relating to the commissioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty~eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(q) The legislative rules filed in the state‘register on the
fifteenth day of September, one thousand nine hundred
the objections of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundreé eighty-eight, relating to the
commissioner of agriculture (animal disease control), are
authorized.

... {r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture te¢ meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to <the
commissioner of agriculture (production of milk and cream for
manufacturing purposes), are authorized.

{s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
nodified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and

refiled in the state register on the twenty~third day of Cctober,
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one thousand nine hundred eightv-nine, relating to the
commissioner of agriculture ({animal disease contrsol), are
authorized.

{t) The legislative rules filed in the state register on the
tenth day of August, cone thousand nine hundred ninety, modifiad
by the commissicner of agriculture to meat the objections of the
legislative rule-making review committee and refiled in the state
ragister on the fifth day of October, one thousand nine hundred
ninety, relating to the commissioner'of agriculture (meat
ingspection), are authorized.

(1) The legislative rules filed in the state register on the
tenth davy of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections cf the
legislative rule-making review committee and refiled in the state
ragister on the thirxrd day of OQOctober, cne thousand nine hundred
ninety, relating to the commisgioner of agriculture fagricultural
lining materials), are authorized.

(v) The legislative rules filed in the state register on the
tenth day of Augusit, ona thousand nine hundred ninaty, modified
by the commissioner of agriculture to meet the objections of the
legisiative rule-making reéview committee and refiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the ccmmissioner of agriculture {public

markets), are authorized.
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(w} The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture to mnmeet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disgase ccntrel), are autheorized.

(Xx) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
nodified by the commissioner o¢f agriculture to meet:the
objections of the legislative rule-making review committee ang
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsecticn 3.3., by adding a new
subsection, designated subsecticn 3.4., to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.":

On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n. The ccmmissicner will consider pcultry contract feed

to be customer-formula feed.'";

And,
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On page eight, after subsection §5.5., by adding a naw
subgaction, designated subsection 5.6., to read as follows:

"5.6. Poultry contract feed labels shall conform to the
requirements of W. Va. Code §19~14~8(4), except that:

5.6.a. The name of the grower or feader will substitute for
the requirements for the name of the purchaser; and,

5.6.p. The net weight (avolr dupois) of the commercial feed
and each feed ingredient used in the feed shall not ba required
to he listed.™

(y) The legislative rules flled in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
nodified by the commissioner of agriculture to meet the
chijactlons of thea legislative rule-making review committee and
refiled in the state register on the second day of August, one
thousand nine hundred ninety-ocne, relating to the commissioner

cf agriculture (wood destroying insect treatment standards), are

authorized.
{(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,

nodified by the commissioner of agriculture to meet the
objections of the legislative rule-~making review committee and
refiled in the state register on the thirtiaeth day of April, one
thousand nine hundred ninety-one, relating to the commissioner

of agriculture (fee structure for the pesticide control act of

1959}, are autheorized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the

opjections of the legislative rule-making review committee and

refiled in the state register on the twélffﬂ_aay of cheﬁber, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative . rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee angd
refiled in the state register on the tenth day of September, one
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (West Virginia plant pest-act), are authorized.

{ce) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by  the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state reglster on the sixteenth day of Octcber,
one thousand nine hundred ninety=-cne, relating to the
commissicner of agriculture (licensing of pesticide businesses),
are authorized,

(dd) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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cbhbijections of +the legislative rule-making review committee and
refiled in the state register on the second day of Cctober, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicators), are authorized.

(ee} The legislative rules filed in the state register on
the eighth day of aAugust, one thousand nine hundred ninety-one,
modifled by the commissioner of agriculture teo meet the
cbiections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
Saptember, one thousand nine hundred ninety-one, ralating to the
commissioner of agriculture {assessment of civil penalties and
procedures for congsent agreements and negotiated sgettlements),
ara authorized.

{£f£f) The legislative rules filed in the state register on
the elghth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture to meet theae
obijections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commiggioner of agriculture (aerial application of herbicides to
rights~of-way}, are authorized.

(qg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioconer of agriculture to meet the

objections of the legislative rule-making review committee and
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refiled in the state register on the twenty-fourth déy'of
September, one thousand nine hundred ninety-one, relating te the
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

On page twelve, by striking cut all of section 15 and
substituting a new sectien 15, to read as follows:

"g1-48-15. Enforcement policy.

15.1. The commissioner may assess a violation of W. Va. Code
§19-115-1 et seg. or of these rules against the manufacturer of
product and/or the distributor ©f the mix used to manufacture
the preduct.

15.2. The commissioner will assess any violations of W. Va.
Code §195-11B-1 et seg. or of this rule to the distributor for
mix. sampled from unépened containers. The company will not be
assessed additicnal cumulative notices of wvieclations until the
commissioner has determined that the firm has had adequate notice
of the previous notice, generally 10 days from the mailing of the
notice of vielation.

15.3. Whenever one of the last five consecutive official
product sample(s) taken on separate days within a one year peried
are found te¢ be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever is appropriate. This notice shall notify the

manufacturer or distributor of the violatien of W. Va. Code

11
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£§19-11B-1 et seg. or of these rules and the enforcement policy
established by thig section of the rule.

15.4., Whenever twe of the last five consecutive official
product sample{s) taken on separate days within a one year periocd
are found to be adulterated or misSranded the commisgioner shall
send a written "Second Notice" to the manufacturer or distributor
whichever is appropriate.

15.4.a. The commissioner shall collect additional official
product sample{s) within 21 days of the sending ¢f a Second
Notice to the nmanufacturer or distributor, but shall not collect
product sanmples before the lapse of 7 days from the sending of a
Saecond Notice.

15.5. Whenever three of the last flve consacutive official
product sample{s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributor
whichever is apprcpriate.

15.5.a. The commissioner shall collect additional official
product sample(s}) within 21 dayz of the sending of the Third
Notice to the manufacturer or distributor, but shall not collect
additional product samples before the lapse of 7 days from the
date of sending of the notice.

15.6. The commissiocner will issue a "Shut-down Order" for a
pericd of 24 hourg to a manufacturer or distributor when the

record of the firm indicates that effectlve action has not been
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taken to correct the causes of the ﬁiolations, for instance when
three ocut of the last five samples from the same machine are
viclative. The "Shut-down Order" will normalliy be issued with
the "Third Notice". The "Shut-down Order" will give the reasons
focr the order, stéte the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditions of the order, state the
length of %ime that the Shut-«down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except that in the c¢ase where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down Order and gi%e notice to the manufacturer or
distfibutdr und&¥ the provisions of subdivision 15.6.a. of this
rule.

15.6.a. The commissioner will issue an immediate Shut-down
Order without giving the manufacturer or distributor the
cpportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributer will be given the opportunity to request'a hearing
before the commissioner after the notification of the order is
received Dby the manufacturer or distributoer. All Shut-down
Orders issued due to noncompliance with subdivision 8.1l.c.,
83.1.d. or 8.1.g. of this rule are considered teo invelve a risk

to the public health, safety or welfare.
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15.6.2. The manufacturer or distributor will be responsible
for causing all coperations covered by the Shut-down Order *o
cease and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
resume operations without further action by the commissioner.

15.7. If after a 3hut-down Order hasa beaen issued the
commigsioner finds that effective corrective action has not been
takxen, he may issue a suspension of the Frozen Desserts
Manufacturer Permit, The suspensiocn shall atate the time that

the suspension will become effective, give the raasons for the

-suspension and specify a time and place for a hearing to be held

in this matter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
raquest a hearing in this matter subsecgquent to the notification
of the suspenslion.

i8.7.a. All suspensions due to nonconformance to subdivision
8.1.c., 8.1.d. or 8.1.9. of this rule are summary suspensions.

15.7.h. A suspension of the Frozen Dasserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commisgioner accepts a written plan of correction and a request
for a reinstatement of the permit.

15.7.c. The commissioner has sgeven days from the date of
receipt of this application to respond to a suspension in the
case of viclations of sukdivision 8.1.c., 8.1.d. or 8.l.g. of

this rule and fourteen days to respond for all other violations
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of W. Va. Code §19-11B-1 et seqg. or these rules. The
commissioner will accept or deny the applicaticn for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner £inds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissicner will hold a hearing to
determine if the Frozen Desserts Manufacturer Permit should be
revoked. . . L ol R -

_.15.9. Persons wheo manufacture a product on an intermittent or
infrequent basis, so that the standard enforcement policy cannect
apply, will enter into a consent agreement with the commissioner
for correction of all items found to be not in confermance with
W. Va. Code §1%-11B-1 et seg. or these rules.

15.1C0. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the cocmmissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation ¢to determine the cause of the
residue. The commissioner shall require that any person found
to be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distrikrution of the product.

15.11. A person who performs a recall by voluntarily removing

product from sale and distribution in an effective manner so as
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to limit the potential harm to the health and well-being of the
public may be aligible for exemptions from the normal enforcement
policy. The commissiconer shall consider the facts of each case
when making a decision on an exemption.

15.12. The commissioner may apply the enforcement policy in a
liberal manner in cases where all official product sample results
that involve a product in the form actually sold to thae public
have been found to be in conformance with W, Va. Code §19-11B-1
at seg. or these rules.

15.13. The commissicner may suspenﬁ the standard enforcement
policy in cases where such action is necessary to protect the
public health, safety or welfare.

15.14. Resanmples will only be taken from machines that were
shown to be producing viclative product the previous visit,
except for resamples needed to check that the nonviclative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviolative sanple,
resamplaes will be taken between 5 to 6 ®months after the
nonvielative sample.

15.14.b. After a second notice and one nonviolative sanmple,
resamples will be taken between 3-4 months after the nonviolative
sanmple.

15.14.c. Other resamples may be consldered necassary ta

determine that the nonviolative status is being maintained.”
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{hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modifled by *the cemmissioner of agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 15%1),
are authorized. S _ o

{ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

Oon page two, section two, by adding a new subsection to read
as follows:

#2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of
poultry. The openings shall be a minimum size of gight inches
square and equipped with tight 1lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groundwater or the surface water. This site should conform to
the standards established in this rule.”

On page two, subsection 3.1 after the word "incinerator," by
adding the words "“digposal pit,"

And,

On page two, by adding a new section, designated secticn 4,
to read as follows:

"§51-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or filled area, or in any area where seascnal
filooding occurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit system shall ba located within
50 feet of a public water supply line or within 10 feet of a
private water supply systen.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a nminimum of three feet between the bottom
of a disposal pit and seasonal groundwater or rock, shale or any
cther impermeable layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upon percolation test results. Percolation

tests shall be performed in the following manner:
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4.6,1 Location - At least two holes shall be placed over the
selected site. The results of these twe test holes will be
averaged.

4.6.2 Holes shall be dug or bored from six te eight inches
in diameter at the site where the disposal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The botteom and =sides of the heoles shall be scratched
with a sharp pointed instrument or wire brush to remove any
smeared soil surfaces which interﬁere,with the absorption of
water into the soil.

.4.6.4 _Toose dirt shall be removed from the bottom ©f the test
holes and two inches of coarse sand cor fine gravel shall be
placed into the holes to pfevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall
of each hole exactly six inches above the level of sand cor
gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a minimum periecd of four hours before
beginning the perceolation rate measurement. .

4,7 Percolation rate measurement - Upon completion o<f the
above, the water depth in the holes shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) %to be absorbed into the soil

shall be accurately determined. This time in minutes, divided by
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8ix, gives the rate of fall per inch. The average rate of fall

must be between five minutes and 60 minutes."”

{3j}) The legislative rules flled in the stata register on
the elghth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
reflilad 1In the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of livestock dealers), are
authorized.

{kkX) The legislative rules filed in the state register on the
fifteenth day of Saptember, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
oblections of the iegislative rule-making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating to the
commissioner of agriculture (commercial feed), are authorized.

(11} The legislative rules filed in the state register on the
fiftaenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner ef agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissicner of agriculture {general groundwater protection rules

for fertilizers and manures), are authorized,
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(mm) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
cbjecﬁicns of the legislative rule-making review committee and
refiled..in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissicner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five, by striking out all of subsection 5.5 and
inserting in lieu thereocf a new subsection 5.5 +to resad as
follows: 'The cperator or his licensed representative shall sign
and date each application under cath.'; and

On page eighteen, by striking out all of subsection 14.1 and

inserting in lieu thereof a new subsection 14.1 to read as

follows:
'*All moneys for the purpose of the enfercement and
administration of this rule shall come frox general revenue funds

apprepriated by the legislature for that purpose. The net
proceeds of civil penalties cecllected pursuant to W. Va. Ccde
§20-5M-10a or any c¢ivil administrative penalties collected
pursuant to W. Va. Code §20-3M~10c will be deposited in the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seg.'",

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
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modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state registar on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commigssioner of agriculture (general groundwater protection rules
for pesticides), are authorized..

{oco} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissicner of agriculture to meet the
chijactions of the lagislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
cne thousand nine hundred ninety-three, relating to the
commisgionar of agriculture (bulk pasticide operaticnal rules),
are authorized.

{pp) The legislative rules filed in the state register on the
fiftaeenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (non-bulk pesticide rules for
permanent operational areas), are authorized.

{ggq) The legislative rules filed in the state raegistar on the
sixteenth day of April, one thousand nine hundred ninety-three,

modified by the commissioner of agriculture to meet the
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cbjections of the legislative rule-making review committee and
refiled in the staté register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissicner of agriculture (animal disease control), are
authorized. . . T e e

(rr) The legislative rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of October, one
thousand nine hundred ninety-three, relating to the commissicner
of agriculture (auctioneers), are authorized.

(ss) The legislative rules filed in the state register on the

fifteenth dav of August, one thousand nine hundred ninetv-=feour,

modified by the compissioner of agriculture to meet the

cbhbiections of the legislative rule-making review committee and

refiled in the state register onm the fourteenth day of Octchker,

one thousand nine hundred ninety-four, relating %o the

commissioner of agriculture (labeling of dairv producgts for rBsST

or rBGH), are authorized.

NCTE: The purpose of this bkill is to authcrize the
Commissioner of Agriculture to promulgate legislative rules
relating to the labeling of dairy preoducts for rBST or rBGH.

‘Strike-throughs indicate language that would be stricken from
the present law, and Undersco¥ring indicates new language that
would be added.
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Secrelary of State Chief of Staff
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Deputy Secrelary of Stale Director, Administrative Law
A. RENEE COE STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Secretary of State Directer, Corporations
SECRETARY OF STATE i
CATH;R\NE I?HEROTTE Building 1, Suite 157-K (Plus all the voluntear
Executive Assistant ) 1900 Kanawha Bivd., East halp wa can get)
Telaphona: (304} 558-6000 : Charieston, WV 25305-0770 FAX: (304} 558-0200

Corporations: (304) 558-8000

March 27, 1995

Robert G. Morris

Agriculture _

Guthrie Agricultural Ctr. Bldg. 2
1600 Kangwha Blvd. E.
Charleston, WV 25305

SB 64 zuthorizing, Title 61, Series 4D, Labeling of Dairy Products fro rBST or rBGH, passed
the Legislature on March 11, 1995. It is was signed by the Governor on March 23, 1995.

You have sixty (60} days after the Governor signs SB 64, to final file the legisiative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks con the enclosed form
26, the “Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for vour legislative rule is cited in SB 64 section 64-9-1(d). The agency may set the
effective date of the legislative rule up 1o ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottom line.

#+]MPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING. STRIKE.-THROUGHS
AND HEADERS/FOOTERS TAKEN QUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 1/2" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You

Administrative Law Divisicn
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SENATE BILL NO. __83

(By Senators Manchin, ANderson, Boley, Grubb and !
Macnaughtan) i

Introd g J 1 H
{ oduce annag? »1995; e%ggge%ot%hghe

Committee on 48T ture; ao
Comnittee on the Judiciary]

D
! |

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizinglthe
commissioner of agriculture to pronmulgate legislative rules
relating to the labeling of dairy products for rBST or rBGH.

Be it enacted by the Legislature of West Virginia:

That section one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-cne, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64=-9=-1, Commissioner of agriculturae.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commigsioner of agriculture (schedule of charges
for inspection services: fruit), ara authorized.

{b) The legislative rules filed in the state register on the
third day c¢f 2august, one thousand nine hundred eighty-three,
relating teo the commissioner of agriculture (licensing of
auctioneers), are authorized.

(c) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty~-four,
relating %o the commissioner of agriculture (conduct of beef
industyy self-improvement assessment program referendunm), are
avthorized.

(d) The legislative rules filed in the state register on the
fourth day of June, cne thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

(a) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissiocner of agriculture (registraticn,
taxaticn and control of dogs), are authorized.

{f) The legislative rules filed in the state regilster cn the
first day of November, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (public markets), are
autherized.

(g) The legislative rules filed in the state register con the

tanth day of Saptember, one thousand nine hundred eightv-four,
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relating to the commissicner of agriculture (noxious weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agricuilture (animal disease
control), are authorized.

{i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating te the comnissioner of agriculture (use of certain
picloram products), are authorized.

(ij) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

{k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to¢ meet <he
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty=-six, relating to the
commissioner of agriculture (licensing of livestock dealers),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet <the
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objections c¢f the legislative rule-making review committea and
refiled in the state register on the fifth day of January, cne
thocusand nine hundred eighty-seven, relating te the commissioner
of agriculture (West Virginia pesticide use and applicaticn act),
are authorized.

(m) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the directeor ©of the divisicn of forestry of the
dapartment of agriculture %o meet thg objecticons <f <%he
legisliative rule-making review committea and refiled in the state
register cn the fifth day of January, one thousand nine hundred
elghty=-seven, relating to the director of the division of
forestry of <the department of agriculture (ginseng), are
authorized.

(n) The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred elghty-seven,
relating to the commissicner of agriculture (schedule of charges
for inspection services: fruit), are autheorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-sevaen,
nedified by the commissioner of agriculture to meet the
objecticns of the legislative rule~-making review committee and
raefiled in the state register on the eighth day of September, cne

thousand nina hundred eighty-sevan, relating to the commissioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day o¢f September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(q) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eignt, modified by the commissioner of agriculture tc meet
the objections cof the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the
conmmissicner c¢f agriculture (animal disease ceontrel), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty~first day of. August,
one thousand nine hundred eighty~nine, relating to the
commissicner of agriculture (production of milk and cream for
manufacturing purposes), are authorized. .

.{s) The legislative rules £iled in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
modified by the commissiconer of agriculture to meet the
ohjections of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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one thousand nine hundred eighty-nine, relating to the
comnissioner of agriculture (animal disease contrecl), are
authorized.

{t) The legislative rules filed in the state regisﬁer on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agricultuié to meet the objections of tha
legislative rule-making review committee and refiled in the state
register on the fifth day of October, cne thousand nine hundred
ninety, relating to the commissioner co¢f agriculture (meat
inspection), are authorized.

{1} The legisiative rules filed In the state reglsaster on the
tenth day of August, cne thousand nine hundred ninety, medified
by the commissicner of agriculture to meet the cbhbjecticns of the
legislative rule-making review committee and refiled in the state
register on the third day of Octeober, cne thousand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materials), are authorized.

(v} The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissicner of agriculture to meet the chjections ¢f the
legisliative rule-paking review committee and refiled in the state
register on the third day of Qctcber, ocne thousand nine hundred

ninety, relating to the commissionar of agriculture (public

markets), are authorized.
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(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
nmodified by the commissioner of agriculture to meet <the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating %o the commissiocner of
agriculture (animal disease ceontrel), are authorized.

(x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by <the commissioner of agriculture to meet the
objections of the legislativgrgule-making review committee and
rafiled in the state register on the twenty~fourth day of
September, one thousand nine hundread ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page twe, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.%; |

On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n. The commissicner will consider poultry contract feed
to be customer~formula feed.";

And,
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On page eight, after subsection 5.5., by adding a new
subsaction, designated subsection 5.56., to read as fcllows:

"5.6. Poultry contract feed labels shall ceonform to the
requirements of W. Va. Code §19-14~8{(d), except that:

5.86.a. The name of the grower cr feeder will substitute for
the reguirements for the name of the purchaser; and,

5.6.2. The net welght (aveoir dupcis) <cf the commercial feed
and each feed ingredient used in the feed shall not be required
to ba listed.™®

{(y) The legislative rules filed in the state register on the
fourth day ¢f June, one thousand nine hundred ninety-one,
modified by the cormissioner of agriculture to meet the
ocbiections of the legilislative nrile-making review committee and
refiled in the state register on the second day of August, one
thousand nine hundred ninety-cne, relating tc the comnmissioner
of agriculture (wocod destroving insect treatment standards), are
authorized.

(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
cbiecticons of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, one
thousand nine hundred ninety-cne, relating te the commissioner

of agriculture (fee structure for the pesticide contreol act cof

1390), are authorized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease contrel), are authorized.

(bh) The legislative rules filed in the state register on
the eighth day <©f August, one thousand nine hundred ninety~one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of Saptember, one
thousand nine hundred ninety-one, relating to the commissicner
of agriculture (West Virginia plant pest act), are authorized.

{(cc) The legislative rules filed in the state register con the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture +to meet +the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of pesticide kusinesses),
are authorized.

(dd) The legislative rules filed in the state register on the
eighth day of August, o¢ne thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review ccmmittee and
refiied in the state register on the second day of Octcber, cne
thousand nine hundred ninety-one, relating to the commissionar of
agriculture (certified pesticide applicaters), are authorized.

(ee) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
mnodified by %he cemmissiconer of agriculture tc meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (assessment of civil penalties and
procedures for consent agreements and negotliated settlements),
are authorized.

(££) Tha legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
medified by the commissioner cof agriculture to meet the
objections of the legislative rule-making review committee and
refilad in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commigsioner of agriculture (aerial application of herbicides to
rights-of-way), are authorized.

(gg) The legislative rules filed in the state register on
the eighth day of August, ona thousand nine hundred ninety-ona,
nodified by +%the ccommissiconer of agriculture €£o meet the

ocbjections of the legislative rule~making review committes and

10
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refiled in. the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (frozen desserts and imitation freozen
desserts), are authorized, with the amendment set forth below:

On page twelve, by striking out all of section 15 and
substituting a new section 13, to read aé follows:

"§1-4B=-15. Enforcement policy.

15.1. The commissioner may assess a violation of W. Va. Ccde
§19-11B-1 et seqg. or of these rules against the manufacturer of
product and/or the distributor of the mix used to manufacture
the product.

15.2. The commissioner will assess any viclations of W. Va.
Code §19-11B-1 et seg. or of this rule to the distributor for
mix sampled from unopened containers. The cecnpany will nct be
assessed additicnal cumulative notices of violations until the
commissioner has determined that the firm has had adeguate notice
of the previcus notice, generally 10 days from the mailing of the
notice of vielation.

15.3. Whenever one of the last five consecutive official
product sample(s}) taken on separate days within a one year periecd
are found to be adulterated or misbranded, the commissiconer shall
send a written "First Notice" tc the manufacturer or distributor
whichever is appropriate. This notice shall notify the

manufacturer or distributer of the wviolation of W. Va. Code
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§19-11B-1 et seg. or of these rules and the enforcement policy
established by this secticon of the rule.

15.4. Whenever twec of the last five consecutive official
product sample(s) taken on separate days within a cone vear period
are found to be adulterated of misbranded the commissiconer shall
send a written "Second Xotice" to the manufacturer cor distributor
whichever is appropriate.

15.4.a. Tha ccmmissioner shall collect additional official
product sample{s) within 21 days o¢of the sending of a Second
Nctice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days frem the sending of a
Second Notice.

15.5. Whenever three of the last five consecutive official
product sample({s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributer
whichever is appropriate.

15.5.a. The commissicner shall collect additicnal official
product sample{s) within 21 days of the sending cof the Thixrd
Notilce to the manufacturer or distributor, but shall not collect
additional product saumples before the lapse of 7 days frcm the
date of sending of the notice.

15.6. The commissioner will issue a "Shut-down GCrder" for a
period of 24 hours to a manufacturer or distributor when the

record of the firm indicates that effective action hasz not been
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+aken to ceorrect the causes of the violaticns, for instance when

+hree cut of the last five sanmples from the same machine are
violative, The "Shut-down Order™ will normally be issued with
the "Third NoticeM. The "Shut-down Order" will give the reasons
for the order, state the portion of fhe manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditiens of the order, state the
length of time that the Shut~down Order will be in effect and
specify a time and place for‘a hearing to be held in this matter.
Except that in the case where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down oOrder and give notice tc the manufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule.

15.6.a. The ccmmissioner will issue an immediate Shut-down
Order without giving the manufacturer cr distributor the
cpportunity to be heard where there is a hazard to the public
health, safety or .welfare. In these cases, the manufacturer or
distributor will ke given the opportunity to regquest a hearing
before the conmmissioner after the notification of the order is
received by the manufacturer cr distributor. 211 Shut-down
Crders issued due to noncempliance with subdivision 8.l.c.,
8.1.d. or 8.1.g. of this rule are considered to involve a risk

o the public health, safety cr welfare.
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15.6.b. The manufacturer or distributcr will be responsible
for causing all operations covered by the Shut-down Order <to
cease and follow all other conditions of the order. At the end
of the pericd of the order, the manufacturer or distributo; may
resume operations without further action by the commissioner.

15.7. If after a Shut-down Order has been issued the
commissioner finds that effective corrective action has not been
taken, he may issue a suspension o¢f the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspensicon
the commissioner will .give the manufacturer the opportunity to
request a hearing in this matter subsequent to the notificaticn
¢f the suspension.

15.7.a. All suspensicns due to nonconformance to subdivision
8.1.c., 8.1.d. or 8.1l.g. of this rule are sunmmary suspensions.

15.7.k. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correction and a requast
for a Feinstatement of the permit.

15.7.c. The commissioner has seven days from the date cf
raceipt of this application to respond to a suspension in the
case of violaticns of subdivision 8.l1.c., 8.1.d. or 38.l1.g. of

this rule and fourteen days to respond for all other viclations
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of W. Va, Code §19=-1L1B-1 et seg. or these rules. The
commissioner will accept or <Zeny the application feor a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective cgorrective action
has net been taken, then the commissioner will held a hearing to

determine if the Frozen Desserts Manufacturer Permit should be

revoked.
15.9. Perscns whe manufacture a product on an intermittent or
infregquent basis, so that the standard enforcement policy cannot

apply, will enter inte a consent agreement with the commissioner
for correction o©of all items feound teo ke not in cenformance with
W. Va. Code §15-11E-1 et seqg. or these rules.

15.10. Whenever an antibioctic or pesticide residue test is
found to ke above tolerance, the commissioner shall notify the
manufacturer and/or distributer immediately of this fact and
shall begin an investigation to dJdetermine *he cause of the
residue. The commissioner shall reguire that any person found
to be responsible for the residue shall correct the cause of the
residue pricr to the resumption c¢f . the manufacturing cor
distribution of the product.

15.11. A person who perfeorms a recall by veluntarily removing

product from sale and distributicn in an effective manner so as

15
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to limit the pctential harm to the health and well-being of the
public may be elligible for exemptions from the normal enforcement
policy. The commissionar shall. consider the facts of each case
when making a decisjion on an exemption.

15.12. The commissicner may apply the enforcement policy in a
liberal manner in cases where all official product sample results
that inveolve a product in the form actually sold to the public
have been found te be in conformance with W. Va. Code §19~11B-1
et seqg. or these rules.

15.12. The commissioner may suspend the standard enforcement
poclicy in cases where such action is necessary to protect the
public health, safety or welfare.

15.14. Resamples will oniy be taken from machines that were
shown to be producing viclative product the previous visit,
except fof resamples needed to check that the nonviolative status
is being maintained according %to the following schedule:

15.14.a. After a first notice and one nonviclative sample,
resamples will be taken between 5 te 6 monthz after the
nonviolative gample.

15.14.b. After a second nectice and one nenviolative sanmple,
resamples wlll be taken between 3~4 months after the nonvioclative
sample.

15.14.c. Other resamples may be considerad necessary o

determine that the nonviclative status is being maintained.®
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(hh) The legislative rules £filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbhbjections of‘the legislative rule-making review committee and
refiled in the state register con the twenty-fourth day of
Septenmber, one thousand nine hundred ninety-one, relating to the
commissioner cof agriculture (West Virginia apiary law of 1991),
are authorized.

{ii) The legislative rules filed in the state register cn
the eighth day of August, cﬁg thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-cne, relating teo the
commissioner of agriculture (disposal of dead poultry), are
adthorized with the amendments set forth below:

Oon page two, section two, by adding a new subsection to read

.as follows:

"2.8 'Disposal pit' means an cpening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a minimum of 12 inches of. dirt, and
provided with one or mcore openings for the introduction of
poultry. The openings shall be a minimum size of eight inches
sguare and equipped with tight 1lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groundwater o¢r the surface water. This site should conform to
the standards established in this rule.™

on page two, subsection 3.1 after the word "incinerator," by
adding the words "dispesal pit,"

and, ' : : -

On page twe, by adding a new section, designated section 4,
to read as follows:

"561-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shgll be located in a
poorly drained or f£illed area, or in any area where seasconal
flooding occurs,

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum cf three feet between the botton
of a disposgal pit and seasonal groundwater or rock, shale or any

other impermeable layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upcn percoclation test results. Percolation
tests shall be performed in the following manner:
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4.6.1 Location - At least twe heles shall be placed over the

selected site. The results of these two test heles will ke
averaged.

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bottom and sides cf the holes shall be scratched
witn a sharp pointed instrument or wire brush to remove any
smeared soil surfaces which interfere with the abscrption of
water into the soil.

4.6.4 Lodse dirt shall be removed from the bottom of the test
holes and +two inches of cocarse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall

of each hole exactly six inches above the level of sand or

gravel. .

"4.6.8 The ftest hole shall be completely filled with water to
ground level. Water in the hole shall ke kept to a depth of at
least 12 inches for a ninimum period cof fcur hours before
beginning the percolation rate measurement.

4.7 Percolation rate measurement - Upon completion of the.
above, the water depth in the holes shall be adiusted to thé
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed inte the seil

shall be accurately determined. This time in minutes, divided by
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gsix, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minutes."

(i3) The legislative rules filed in the state raegister on
the eighth day of Augqust, cne thcusand nine hundred ninety-one,
modified by the commissioner of agriculture %o meet +he
cbhiections o©f the legislative rule-making review committes zand
rafiled in the state register en the twenty~fourth dJday of
September, one thousand nine hundred ninety-one, relating to the
comnigssioner of agriculture (licensing of liveatock dealers), are
autherized.

(kk) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissicner of agriculture +to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the eighteenth day c¢f November,
one thousand nine hundred ninety-two, relating to the
commissioner of agriculture {ccmmercial feed), are authorized.

{11} The legislative rules filed in the state register ¢n the
£ifteenth day of Septamber, one thousand nine hundred ninety-twe,
mnodified by the conmissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules

for fertilizers and manures), are authorized.
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(mm) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the comnissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
cocmmissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"on page five, by striking out all of subsection 5.5 and
inserting in lieu therecf a new subsecticn 5.5.to read as
follows: 'The operator or his licensed representative shall sign
and date each application under cath.'; and

On page eighteen, by striking out all of subsection 14.1 and
inserting in 1lieu thereof a new subsection 14.1 to read as
folleows:

'2ll moneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
appreopriated by the legislature fer that purpose. The net
proceeds of c¢ivil .penalties collected pursuant to W. Va. Cecde
§20-5M-1Ca or .any «ivil administrative penalties collected
pursuant to W. Va. Code §20=-5M=-10c¢ will be depesited in the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seqg.'".

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
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modified by the commissioner of agriculture to meet the
chjections of the legislative rule-making review committee and
refiled in the state reglister on the nineteenth day of February,
onea thousand nine hundred ninety-three, relating %£c the
comzissioner ¢f agriculture (general groundwater protection rules
for pesticides), are authorized.

(oo} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine nhundred ninety-two,
mnodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state reglister on the nineteenth day of February,
one thousand nine hundred ninety-threse, relating to <the
commisgionar of agriculture (bulk pesticide operational rules),
are authorized.

{pp) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninaty-twe,
modified Dby the commissioner of agriculture %Yo neet the
objecticns of the legislative rule-making review commitiee and
refiled in the state register on the nineteenth day of Fekruary,
one thousand nine hundred ninety-three, relating to the
connissioner of agriculture (non~bulk pesticide rules for
permanent operaticnal areas), are authorized.

{gqq) Tha legislative rules filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-three,

modified by the commissioner of agriculture to meef the
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objections of the legislative rule-making review committee and
refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculfture (animal disease control), are
autheorized. .

(rr) The legislative rules filed in the state register on
the third day of Augusf,'one thousand nine hundred ninety-three,
modified by the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register con the eighth day of Octcber, one
thousand nine hundred ninety-three, relating to the commissicner
of agriculture (auctioneers), are authorized.

(ss) The legislative rules filed in the state register cn the

£fifteanth day of August, one thousand nine hundred ninety-four,

modified by the commissicner of agriculture to meet %the

cbiextions of the legislative rule-making review committee and

refiled in the state register on the fourteenth dav of October,

one thousand nine hundred ninetv-four, relating to the

commissioner of agriculture (labeling of dairv products for rBST

or rBGH), are authorized.

NOTE: The purpose of this »ill is to authecrize the
Commissioner of Agriculture to promulgate legislative rules
relating to the labkeling of dairy products for rBST or rBGH.

.. Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that
would be added.
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