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TITLE 64

LEGISLATIVE RULE

DEPARTMENT OF HEALTH

SERIES 38 

REQUIREMENTS FOR LICENSURE OF NONPROFIT CORPORATIONS

FOR GUARDIANSHIP SERVICE
'64-38-1.  General.
1.1.  Scope.  --  These legislative rules establish general standards and procedures for the licensure of nonprofit corporations to serve as guardian, limited guardian and standby guardian of mentally retarded and other mentally handicapped persons.  These rules are intended to protect and promote the rights and interests of those mentally retarded and otherwise mentally handicapped individuals of all ages for whom corporations are appointed to serve in a guardianship capacity.  They adhere to the principle that when an individual's rights must be limited in order to protect that individual the individual has the right to the least restrictive and most beneficial environment appropriate to his capabilities and condition.

1.2.  Authority.  --  W. Va. Code '44-10(A)-1

1.3.  Filing Date.  --  May 3, 1983.

1.4.  Effective Date.  --  June 2, 1983.

'64-38-2.  Application and Enforcement.
2.1.  Application - These legislative rules shall apply to any nonprofit corporation seeking appointment as guardian, limited guardian or standby guardian for a mentally retarded or mentally  handicapped person.

2.2.  Enforcement - These legislative rules shall be enforced by the West Virginia department of health.

'64-38-3.  Definitions.
3.1.  Board of Directors - those who are vested with the management of the affairs of the corporation, by whatever name they may be called.

3.2.  Bylaws - the code of rules adopted for the regulation or management of the affairs of the corporation irrespective of the name or names by which such rules are called.

3.3.  Case Management - a process which shall include, but not be limited to:  (1) assessing individually an individual's situation and identifying services necessary to meet those needs; (2) development of a service plan; (3) arranging for the implementation of the service plan; (4) monitoring and evaluating the impact of services on the individual; and (5) providing for the continuity of services and care.

3.4.  Corporation - shall for the purposes of this rule refer to nonprofit corporations only, and may be taken within context to refer to the corporation as a whole or to its members, directors, officers and employees.

3.5.  Department - the West Virginia department of health.

3.6.  Director - a member of the board of directors.

3.7.  Employee - shall include officers but not directors.  A director may accept duties which make him an employee.

3.8.  Family - one or more persons related to the ward by blood or by marriage, who maintain contact with and interest in the ward.

3.9.  Gender - the pronoun "he" shall denote both the masculine and feminine gender.  The use of any word denoting the masculine gender shall be taken to apply to both females and males.

3.10.  License - the document issued by the department which constitutes the approval for appointment to serve as guardian, limited guardian and standby guardian.

3.11.  Licensee - a corporation duly licensed by the health department to serve as guardian for individuals who are mentally retarded or mentally handicapped.

3.12.  Member - one having membership in the nonprofit corporation in accordance with the provisions of its articles of incorporation or bylaws.

3.13.  Mentally Handicapped Person - an individual with a condition medically determined which results in a substantial mental impairment of general intellectual functioning and which results in that person's inability to function normally in society for his own best interests.

3.14.  Mentally Retarded Person - an individual with significantly subaverage intellectual functioning which manifests itself in a person during his developmental period and which is characterized by inadequacy in adaptive behavior.

3.15.  Person - an individual and every form of organization, whether incorporated or unincorporated, including any partnership corporation for profit or not, trust, association or political subdivision of the state.

3.16.  Staff - employees of the corporation.

3.17.  Ward - an individual for whom a corporation has been appointed guardian, limited guardian or standby guardian.

'64-38-4.  State Administrative Procedures.
4.1.  General Licensure Provisions

4.1.1.  No corporation shall be appointed to serve as guardian, limited guardian or standby guardian for a mentally retarded or mentally handicapped person unless the corporation shall first obtain a valid license.

4.1.2.  A license shall be valid only for the corporation named in the license and shall not be transferable or assignable.

4.1.3.  A licensed corporation shall  notify the department ninety days in advance of any pending merger or consolidation with another corporation, submitting with the notification a copy of the plan for merger or consolidation.

4.1.4.  In the event that the surviving or the new corporation proposes to continue as guardian, limited guardian or standby guardian to any of the wards of the licensed corporation, the incorporators of the proposed corporation shall prepare an application as for an initial license, supplying relevant information or documentation of intent where official documents are unavailable.  The official documents, such as a copy of the corporation charter shall be filed with department immediately upon receipt.  The new or surviving corporation shall upon the granting of the new license file notice with the fiduciary commissioner or supervisor and with the county clerk of the continuation of all existing guardianships, limited guardianships and standby guardianships.  The county commission shall have and retain general jurisdiction over the wards and may entertain and adjudicate any additional proceedings relating to such transfer of guardianship as it may deem proper for the welfare of the wards for whom notice of such transfer is filed.

4.1.5.  In the event that the new corporation does not propose, is not granted a license, or is not approved by the county commission to continue as guardian, limited guardian or standby guardian, the licensed corporation shall dissolve itself from its guardianships according to law, these rules and the procedures of the corporation as approved by the department.

4.1.6.  A corporation shall notify the department in advance of any proposed amendment to the articles of incorporation, requesting a decision from the department as to whether the proposed amendment will affect the status of the license.  In the event that the proposed amendment will adversely affect the status of the license, the corporation shall either:  (a) abandon the proposed amendment and any proposals for associated activity; or (b) if the amendment is adopted, shall dissolve itself from its guardianships according to law, these rules and the procedures of the corporation as approved by the department.

4.1.7.  The corporation shall notify the department of any changes in the ownership and management of the corporation specified in Section 4.2.3 of these rules within thirty days following the change.

4.1.8.  An expired or otherwise nonvalid license shall be surrendered to the director on written demand.

4.1.9.  A license shall state the name of the nonprofit corporation, the type of license, the date of issue, and the date of expiration of the license.

4.2.  Initial License

4.2.1.  An applicant shall submit an application to the director on forms provided by the director not less than thirty days and not more than ninety days prior to the date proposed for commencement of operation.  A nonrefundable fee of one hundred dollars shall be submitted with the application.

4.2.2.  Information required may include affirmative evidence of ability to comply with these rules and regulations.

4.2.3.  The following information pertaining to ownership and management shall be submitted to the department:  (a) the names, addresses and place of employment of all officers and directors of the corporation; (b) the name and address of the individual to receive notices and orders; (c) the address of the principal office of the corporation; (d) the names and addresses of all other offices or locations of the corporation where activities related to the guardianship services are performed; and (e) the name and address of any parent or subsidiary corporation and the names and addresses of its officers and directors.

4.2.4.  The application shall include a copy of:  (a) the articles of incorporation filed with the West Virginia secretary of state; (b) the ruling or determination of the federal government regarding the corporation's status as a tax-exempt nonprofit corporation under federal income tax statutes and regulations; and (c) the letter of approval for nonprofit status under the tax laws of West Virginia issued by the State tax commissioner.

4.2.5.  The department shall issue an initial license if it finds that: (a) the corporation is in conformance with or, in the case of proposed  activities supplies evidence of ability and intent to conform to, these rules and with applicable law and (b) has submitted a complete application and the application fee.

4.2.6.  An initial license shall be issued for a term of two years from the date of issuance, subject to the conditions and penalties specified herein.

4.3.  Renewal License

4.3.1.  An applicant for a renewal license shall submit an application to the director on forms provided by the director not less than thirty days and not more than sixty days prior to the expiration date of the current license.  A nonrefundable fee of one hundred dollars shall be included with the application.

4.3.2.  The department shall issue a renewal license when it finds that: (a) the corporation is in compliance with the provisions of these rules and with applicable law and (b) the corporation has submitted a complete application and the renewal license fee.

4.3.3.  A renewal license shall be issued for a term of two years from the date of issuance subject to the conditions and penalties specified herein.

4.4.  Provisional License

4.4.1.  If the department finds that a corporation applying for a renewal license is not in compliance with the requirements of these rules, the department may issue a provisional license.

4.4.2.  A provisional license may be issued only when the corporation has demonstrated improvement in deficiencies and the potential for compliance within the term for which the provisional license is issued.

4.4.3.  The term of a provisional license shall be at the discretion of the department but in no case shall be longer than twelve months.

4.4.4.  A provisional license shall not be renewed.

4.5.  Inspections

4.5.1.  The department shall conduct at least one on-site survey of the corporation and its activities annually.  Such surveys shall include one or more of the locations from which the corporation provides services.  Surveys shall include inspections of individual ward guardianship and financial records and corporation records required by law and these rules except those materials confidential under attorney-client privilege.  Surveys may include visits and interviews with clients, employees, contractors for services and others as relevant.  In the event that materials of record qualify as privileged attorney-client information, the corporation shall make available for department inspection that information of record not related to the matter under attorney-client privilege.

4.5.2.  A report of any initial or renewal license inspection shall be sent to the corporation within fifteen working days of the completion of the inspection.

4.6.  Complaint Investigation

4.6.1.  Any person may register a complaint with the department alleging violation of applicable laws or rules by the corporation.  A complaint shall state the substance of the complaint and the corporation by name.

4.6.2.  The department shall conduct an investigation of the complaint and shall prepare a report of its investigation.

4.6.3.  Within ten working days after the completion of its investigation the department shall notify the corporation and the county commission of the complaint, the results of its investigation and any corrective action required to be taken by the corporation.

4.7.  Plans of Correction

4.7.1.  A corporation found on the basis of inspection or other investigation to have deficiencies in compliance with these rules shall develop a plan for correction of the deficiencies and shall submit such plan to the department within thirty days of receipt of the report of the inspection or other investigation.

4.7.2.  The plan of correction shall specify:

(a) the deficiency to be corrected;

(b) action taken or proposed to correct the deficiency and procedures proposed to prevent its recurrence;

(c) the time within which the deficiency will be corrected.  Such time shall be the shortest possible time within which the corporation may reasonably be expected to correct the deficiency.

4.7.3.  The plan of correction shall be approved, modified or rejected in whole or in part by the department in writing within ten working days of receipt.

4.7.4.  In accepting, modifying or rejecting the plan for correction, the department shall consider:

(a) the adequacy of the actions and procedures taken or proposed to correct the deficiency;

(b) the seriousness of the violation;

(c) the number of wards affected;

(d) the time proposed for effectuating the correction;

(e) any other relevant factors.

4.7.5.  In modifying or rejecting a proposed plan of correction, the reasons for the modification or rejection shall be specifically stated.

4.7.6.  When the department rejects a plan of correction, a reasonable time for submission of a revised plan shall be allowed:  Provided, however, That the department may require an immediate correction in the case of a violation severely jeopardizing the health or safety of a ward.

4.7.7.  The department shall conduct such procedures as are reasonable and necessary to ensure the correction of any deficiencies identified during a routine licensure inspection or any other investigation.

4.8.  Department Reports and Records

4.8.1.  A report of any inspection or investigation made by the department shall be in writing and shall be on file with the department.

4.8.2.  Reports of the department shall specify the nature of each deficiency in compliance with these rules and indicate specifically the rule or law violated.

4.8.3.  The department shall make available for public inspection the following:

(a) applications and exhibits;

(b) inspection reports;

(c) reports of any other investigations;

(d) any records of hearings, decisions and declaratory rulings; and

(e) any responses of the corporation requested to be made part of the public record.

4.8.4.  The department shall provide copies of materials available for public information at a nominal cost upon written request.

4.8.5.  The department shall treat a report of inspection of a corporation as public information from the time a written plan of correction is submitted.

4.8.6.  If the corporation does not submit a written plan of correction within the time specified by the department or these rules, reports pertaining to the corporation shall be made public at the expiration of the specified time.

4.8.7.  Other records and reports shall be treated as public information from the time they are submitted to or issued by the director:  Provided, however, That nothing contained in these rules shall be construed to require or permit the public disclosure of confidential medical, social, personal or financial records of any ward of the corporation.

4.8.8.  Before releasing a report or record deemed public information the department shall delete any confidential information regarding a ward which could reasonably permit identification of the ward.

4.8.9.  The department shall delete from complaints made available to the public under this section any information required to be held confidential under these rules or state or federal law.

'64-38-5.  General Organization and Management.
5.1.  The corporation shall have a valid West Virginia charter to conduct business as a nonprofit corporation.

5.2.  A major purpose of the corporation shall be to aid and assist and to promote the rights and well-being of the mentally retarded and mentally disabled.  The corporation may have purposes other than the provision of guardianship services as specified herein:  Provided, however, That such purposes shall not conflict with the corporation's responsibilities as guardian, limited guardian or standby guardian.

5.3.  Except as provided herein, no corporation licensed under these rules, nor any officer, agent, director, servant or any employee of the corporation shall do business with or in any way profit, either directly or indirectly, from the estate or income of any mentally retarded or mentally handicapped person for whom such corporation serves as guardian or limited guardian.

5.4.  Each director, officer, agent and employee of the corporation shall file with the department an annual written statement under oath regarding conflict of interest under these rules in a format specified by the department.

5.5.  No corporation licensed under these rules shall provide educational, vocational, residential or medical services to its wards or to other mentally retarded or mentally handicapped persons.

5.6.  The corporation shall have a duly constituted board of directors and officers as prescribed by law.

5.7.  The corporation shall have bylaws in accordance with state laws and these rules which shall provide for at least the following:

(a) specification of the powers and duties of the board of directors, the officers and the committees;

(b) the number and the length of term of the members of the board of directors and of the officers;

(c) the qualifications and the method of selection of the members of the board of directors;

(d) the frequency of board and of corporation meetings;

(e) the classes of members and their voting privileges;

(f) an annual audit by an accredited auditor; and

(g) an annual report of all activities of the corporation.

5.8.  The corporation shall have written policies and procedures consistent with these rules which shall include at a minimum:

(a) the distribution of the assets of wards in the event the corporation ceases to be licensed by the health department or may otherwise become unable to act as guardian;

(b) the nomination of and the application to the county commission for the appointment of a standby guardian in the event the corporation ceases to be licensed by the health department or otherwise becomes unable to act as guardian; and

(c) other policies and procedures required by these rules.

5.9.  The corporation shall have an executive director who:

(a) is responsible for the operation and the administration of the corporation on a day-to-day basis;

(b) is supervised and evaluated by the board of directors of the corporation; and

(c) is responsible for the supervision and evaluation of staff.

5.10.  The corporation shall not discriminate in any matter of employment on the basis of race, color, national origin, ancestry, religion, physical handicap or sex and shall abide by all provisions of applicable local, state and federal law and regulations regarding employment.

5.11.  The corporation shall not discriminate among wards or refuse to accept as wards any individual on grounds of race, color, religion, national origin, sex or financial resources.

5.12.  The corporation may limit the types of individuals for which it will accept appointment as guardian, limited guardian or standby guardian:  Provided, That the corporation shall identify and distinguish by characteristics, needs and capabilities those specific classes of individuals not acceptable as wards.  Acceptable distinguishing characteristics shall include but not be limited to age and type of mental handicap.  Physical disability shall not be an acceptable characteristic for refusal of guardianship unless the corporation shall demonstrate that the particular type or types of physically handicapping condition of potential wards are of a nature to require special knowledge and experience not present within the corporation staff.

5.13.  If the corporation limits by type the classes of individuals for which it will accept appointment as guardian, limited guardian or standby guardian, it shall file with the department and with the county commissions of those counties wherein its wards and potential wards reside a current description of its policies regarding acceptance of classes of wards.

5.14.  The corporation shall maintain the confidentiality of all ward-identifiable records in its custody or accessible to the corporation in the performance of its duties as guardian, limited guardian or standby guardian.

5.15.  The corporation shall maintain separate financial and guardianship records for wards for whom it serves as both guardian of the estate and guardian of the person.

5.16.  The corporation shall develop and implement such employee procedures and sanctions and such office procedures as are necessary and appropriate to protect the confidentiality of the records of wards and to effectuate the release of such records to proper interested parties.

5.17.  Where state law or this rule requires the provision of services by the corporation in executing responsibilities as full, limited or standby guardian of the person or the financial affairs of a ward, the corporation may, unless specified otherwise by these rules, contract for or accept as a donation the services to be provided:  Provided, That the contractor and the donor shall agree to comply with the provisions of these rules and relevant state and federal law and  rules and regulations and shall agree to undergo survey and inspection procedures regarding compliance with these rules.  When services are to be donated or provided on a volunteer basis there shall be a written specification of the extent and the nature of services to be provided and activities to be performed by the donor or volunteer.  In the event that such services are performed by entities other than the corporation, the corporation shall be held responsible for the adequacy and effectiveness of those services.

5.18.  The corporation shall have on file all orders, authorizations and directions of the county commission and the fiduciary commissioner or supervisor regarding the ward.

5.19.  The corporation shall not exceed the authority of any such orders, authorizations or directions of the county commission and the fiduciary commissioner or supervisor.

5.20.  The corporation shall carry liability and other insurance to protect the corporation from foreseeable liabilities arising from the performance of its guardianship duties and responsibilities.

5.21.  The corporation shall retain legal counsel to assist in making arrangements for and in performing its guardianship duties and responsibilities.

5.22.  The license shall be displayed in a conspicuous and public place in plain view of all wards, clients and visitors to the office of the corporation and a copy of the license shall be displayed in a like manner in every office and location of the corporation.

'64-38-6.  Fiduciary Responsibilities and Rights.
6.1.  The corporation shall provide evidence that it has sufficient fiscal and administrative resources to perform the fiduciary duties and to make the fiduciary accountings and reports required by law and these rules.  Such evidence shall include at a minimum:

(a) an annual report of the corporation for the corporation's fiscal year which shall include a complete statement of all assets, liabilities, income and expenses of the corporation for the period covered;

(b) a record of bond given as required by law and an estimate of requirements for the next year;

(c) a statistical summary of reports and records submitted to the fiduciary commissioner or supervisor and a projection for the ensuing year estimating the number of wards, the number and type of reports required and the employees available to effectuate these reports; and

(d) a statistical summary report of any other activities effectuating the provisions of law and these rules concerning estate management and the securing of financial support for the ward.

6.2.  The corporation may make arrangement for part of all of the activities required to be performed in the management of a ward's financial affairs to be executed by other lawful entities:  Provided, That the corporation shall provide written evidence that it has reviewed and approved the activities of such entities for compliance with the requirements of relevant law and this rule at least annually.  Such arrangements shall comply with the provisions of Section 5.17 herein.

6.3.  A blanket bond encompassing some or all of the estates of wards of the corporation shall be acceptable for the purposes of these rules:  Provided, That such blanket bond is ruled acceptable by the county commission making the appointment of the corporation as guardian, limited guardian or standby guardian.

6.4.  The corporation shall manage the income, property and any assets of each ward for the benefit of the ward and shall provide evidence that any expenditures of income or from the estate of the ward for which it has lawful authority are used for the benefit of the ward.

6.5.  The corporation shall implement procedures to facilitate that any ward receives maximum support for his needs by:

(a) annually reviewing the status of the ward's eligibility for any public support programs;

(b) enrolling the ward in any public support programs for which his disability, age or any other conditions meet eligibility criteria; and

(c) intervening as needed to ensure that any financial or other support continues.

6.6.  When the corporation makes provision for the consolidation of assets of wards for investment purposes, the corporation shall be responsible for assuring that funds are available as needed for the support and care of the ward.

6.7.  The corporation shall maintain detailed individual financial accounts and records for each ward.  Such accounts shall show payments and compensation for services performed for the ward by the corporation and for all other services received by the ward.

6.8.  The corporation shall have on file all financial reports submitted to the fiduciary commissioner or supervisor.

6.9.  The department shall have the authority to require the certification of specified reports and accounts of wards and of the corporation by the corporation's auditor or by an independent accountant.

6.10.  Any corporation licensed under these rules and serving as guardian or limited guardian shall be entitled to reasonable compensation as provided by law for services provided as guardian of the person as well as guardian of the estate.

6.11.  The corporation shall submit no less than annually a schedule of its compensation rates and fees to the department and to the fiduciary commissioner or supervisor of any county in which it is serving as or proposes to serve as guardian, limited guardian or standby guardian.

6.12.  The department shall review such schedules of compensation rates and fees and shall have the right to make recommendations to the fiduciary commissioner or supervisor and the county commission as to the reasonableness and appropriateness of the rates and fees.  The department shall, in making any such recommendations, take into consideration at least the following:  (a) average and customary rates and fees of all corporations licensed under these rules; and (b) any special and extraordinary circumstances impacting upon the costs of services provided.

'64-38-7.  Management of Guardianship of the Person of a Ward.
7.1.  Services Generally

7.1.1 The corporation shall maintain an effective and direct role in the execution of its guardianship responsibilities.  To this end, the corporation shall through its membership, employees, officers and directors be directly responsible for certain requirements as specified herein.  The corporation may effectuate other responsibilities as specified in Section 5.17 of this rule.

7.1.2.  Although the corporation shall not provide the educational, vocational, residential and medical services required by law and these rules, it shall be responsible for assuring that its wards are receiving these services as appropriate and in the setting least restrictive of the ward's personal liberty as required by law and as provided in these rules.

7.1.3.  Services shall be provided to each ward according to the needs, characteristics and capabilities of the individual ward.

7.1.4.  In the event that the ward is a resident of a health department inpatient facility, the corporation shall be required to represent the ward and to participate actively with health department staff in the planning of care and in other activities in which family members are generally expected to participate.  The corporation shall also be required to represent the interests of the ward with state and county departments of education.

7.1.5.  In the event that a ward is not enrolled in a program or a resident in a facility which provides care and supervision of the ward twenty-four hours a day, the corporation shall provide or shall make arrangements for the availability of emergency support outside of the normal business day suitable to the needs, characteristics, capabilities and circumstances of the ward and as might be expected to be provided by a responsible concerned family member.  Such support availability requirements shall be satisfied by the following:  (a) the existence of a twenty-four hour a day community crisis intervention service with liaison to the corporation or caretaker of the ward; (b) the availability of corporation staff, directors, members or volunteers through telephone or other form of direct contact during weekends and evenings; (c) enrollment of the ward in case management or care programs with weekend and evening availability; (d) any other arrangements or combination of arrangements which the department determines to be reasonably adequate to ensure the health and safety of the ward:  Provided, however, That the corporation shall document that it has:  (a) informed the ward of the availability of the emergency support service; (b) provided any training or practice needed by the ward; (c) documents that it has met the information and training requirements; and (d) documents the capability of the ward to make use of the emergency service.

7.1.6.  The corporation shall provide or make arrangements for each ward to be provided an emergency identification information card unless the ward is resident in a twenty-four hour a day residential facility and shall encourage the ward to carry the card when not in his place of residence.  The emergency identification card shall specify at least:  (a) the name, address and telephone number of persons to be notified in case of emergency or accident; (b) any special conditions of the ward which might interfere with normal communication, such as but not limited to deafness; and (c) identification of any medical conditions or treatments of note in an emergency medical situation, such as, but not limited to, medications being taken, medication allergies, or potential for seizures.

7.1.7.  There shall be documented regular contact between the corporation and its wards as frequently as indicated by the needs, characteristics, capabilities, living circumstances and any other pertinent conditions of the ward and as feasible to the fiscal resources of the ward and the corporation:   Provided, however, That there shall be no less than one person-to-person contact between the corporation membership or staff and the ward per year.

7.1.8.  The corporation shall develop and keep on file a guardianship plan for the person of any ward for which it has such responsibilities which shall include at a minimum:  (a) a statement in detail of the particular characteristics, needs, abilities, disabilities and developmental potential of the ward; (b) a statement in detail of the resources necessary to foster, to the fullest extent possible, his development and maintenance as a human being; (c) a plan of specific actions to be undertaken by the corporation to protect the health, welfare and safety of the ward by securing for him services as required by law and this rule and other necessary and desirable social, habilitative, and other services as feasible.

7.1.9.  The guardianship plan shall be reviewed and updated as indicated by the characteristics, needs, abilities, disabilities and living circumstances of the ward but not less than annually at a minimum.  Such review and update shall be documented in writing.

7.1.10.  The corporation shall encourage its wards to participate to the maximum of their abilities in all decisions affecting them.

7.1.11.  The corporation shall encourage wards to act on their own behalf in all matters in which they are able to do so.

7.1.12.  The corporation shall assist the ward in increasing his capabilities for self-help, independent living and adjustment to his residential and other community circumstances.

7.1.13.  The corporation shall allow the ward freedom of choice in living circumstances and life styles unless there shall be documented evidence that such freedom of choice would be detrimental to the individual's health, safety and general welfare.

7.2.  Staffing

7.2.1.  Each ward of the corporation shall have a specific guardian representative.  This responsibility shall not be satisfied through contract or arrangement with another entity.

7.2.2.  Guardian representatives shall have the responsibility for:  (a) assuring the development of guardianship plans as required herein and by the county commission; (b) assuring the implementation of such guardianship plans.  Development and implementation of the plan may be satisfied through arrangement with another agency as specified herein:  Provided, however, That guardian representative shall be responsible for reviewing activities and progress relevant for the development and implementation of the plan.

7.2.3.  The guardian representative shall be responsible for maintaining continuity of the corporation's relationship to the individual and shall be personally familiar with the ward and his circumstances.  This responsibility shall be maintained within the corporate structure unless the ward is a client of a case management system recognized and approved by the health department.

7.2.4.  Guardian representatives shall be qualified for their jobs by virtue of training, experience or a combination of both.  The corporation shall develop detailed statements of the experience and training requirements for guardian representatives and shall document through detailed statements of experience and training, references and any other relevant materials how the individual's training and experience relate to his capability and competence to effectuate the responsibilities of the guardian representative.  Either personal experience with a family member of the same general characteristics and service needs as wards for whom the individual may be designated as the guardian representative, or employment experience shall be acceptable.  The corporation may provide or arrange for training where needed to supplement deficiencies in the individual's capabilities to perform the job, if an individual is not fully qualified at the time employment begins.  The individual shall be given supervision or consultation by an individual who is appropriately qualified until training is sufficient.

7.2.5.  The ratio of staff to wards shall be adequate to meet ward needs.  In determining the adequacy of staff, the department shall take into account at least the following:  (a) the number of and intensity of services provided by the corporation; (b) the number of and intensity of services required by the wards; (c) the experience and efficiency of the corporation; (d) documentation in records that the corporation has fulfilled its obligations under law and this rule; and (e) documentation regarding the implementation of the guardianship plan.

7.2.6.  Volunteer workers may be utilized provided that such volunteers are qualified for the work they perform by virtue of professional training or by experience or are oriented and trained to perform those activities for which they will be responsible.

7.2.7.  The corporation shall maintain an employee and volunteer training program which shall provide at a minimum:

(a) orientation and training for new employees and volunteers to acquaint them with the philosophy, organization, programs, practices and goals of the corporation;

(b) orientation to talking competently with wards for purposes of a routine contact basis; and

(c) additional initial and continued training needed specific to the duties, the responsibilities and the competency of the employee or volunteer.

7.3.  Health Services

7.3.1.  The corporation shall implement activities and procedures to ensure that the ward receives necessary physical, dental, behavioral and other health services needed as determined by such characteristics as, but not limited to age, general physical condition, and special physical and mental problems.

7.3.2.  Each ward shall have a complete physical examination and evaluation within one month prior to or subsequent to the initiation of the guardianship or limited guardianship and an annual reevaluation thereafter, or more frequently if indicated by the physician, as determined by the individual's age, general health and any other relevant considerations.

7.3.3.  Each ward shall have a comprehensive preventive dentistry program.

7.3.4.  Health services shall be provided by individuals with valid current West Virginia licenses.

7.4.  Residential and Partial Care Services

7.4.1.  The corporation shall screen and evaluate proposed and existing client residences, considering ward capabilities for self-care and management and shall evidence consideration of a continuum of both existing and desirable residential circumstances.

7.4.2.  Residential settings shall comply with any applicable health department licensure requirements and, in the absence of any applicable licensure standards, shall meet reasonable standards of sanitation, habitability and fire safety.  Residential facilities shall also be in compliance with rules and regulations of the West Virginia fire commission and any other applicable local, state and federal laws, standards and rules and regulations.

7.4.3.  Whenever in the judgment of the department a ward is housed in an unsuitable residence, the department shall direct the corporation, upon written notice from the department, to place the ward in an alternate residential setting within ten days of receipt of the notice:  Provided, however, That the department shall have the authority to effectuate immediate removal and alternate placement of a ward when the residence jeopardizes the health or safety of the ward.

7.4.4.  When existing residential facilities are determined to be unsuitable the corporation shall make alternative placements.

7.4.5.  The corporation shall encourage friends and relatives to visit the place of residence.

7.4.6.  When the ward is capable of some degree of independent living circumstances, but is in need of day, evening or recreational and social activities or supervision, the corporation shall make arrangements for the individual to participate in such partial care programs.

7.4.7.  Suitability of a residential setting or of a day, evening or other partial care program as required herein shall be evaluated considering factors such as but not limited to the ward's capability for self-care and management as related to the degree of supervision and care provided by the residence or partial care program and the habitability and safety of the residence or partial care facility.

7.5.  Educational Services

7.5.1.  The guardianship plan shall provide for the placement of wards in the most suitable educational setting available, in accordance with the needs and capabilities of the ward as determined by an individual trained and experienced in special education.

7.5.2.  The corporation shall receive and have on file reports from the ward's educational program no less frequently than reports are issued by the public school system.

7.5.3.  Based on reports, interviews with the education program staff and with the ward and any other relevant information available, the corporation shall evaluate the effectiveness of the educational program.

7.5.4.  If necessary, the corporation shall place the ward in an alternate educational program.

7.6.  Vocational and Employment Services

7.6.1.  The corporation shall make reasonable efforts to assist the ward in obtaining employment suitable to his capabilities by locating and contacting prospective employers.

7.6.2.  The corporation shall arrange for programs to prepare the ward for an employment setting if there is potential for employment.

7.6.3.  The corporation shall implement procedures to prevent the exploitation of its wards by employers.  Such procedures shall be directed toward accomplishing that wards receive training, compensation and privileges commensurate with their duties and comparable to other employees in similar circumstances.

7.6.4.  The corporation shall assess the adequacy and appropriateness of the job placement annually.

7.6.5.  The corporation shall attempt to arrange for alternative employment if the existing employment is unsuitable.

7.7.  Protection and Advocacy

7.7.1.  The corporation shall inform and train the ward and any family and friends concerning the exercise of his civil and other legal rights.

7.7.2.  The corporation shall investigate and document alleged violations of ward's rights.

7.7.3.  The corporation shall document such investigation and actions taken to intervene in such alleged violations.

7.7.4.  The corporation shall define procedures for the procuring or provision of legal counsel to represent the interests of the ward and shall procure such legal counsel when it is in the best interests of the ward.

7.7.5.  The corporation shall inform the ward and friends and family regarding the procedures for terminating or changing the type of guardianship or the guardian.

7.7.6.  The corporation shall assure that those persons who provide services to the ward respect the rights and dignity of its wards.  Statements of service provider policies regarding client or patient rights shall be on file with the corporation and shall be provided to the ward and, upon request, to family and friends of the ward.

7.7.7.  The corporation shall not perform any guardianship function for any individual in the absence of lawful proceedings appointing the corporation as guardian, limited guardian or standby guardian.

7.7.8.  The corporation may advise and assist families in implementing procedures to initiate guardianship.

7.7.9.  Each nonprofit corporation shall establish a guardianship review committee to perform the following duties:

(a) review and otherwise pass upon all applications for guardianship; 

(b) oversee the administration of those guardianships accepted; and

(c) review each case on a periodic basis to determine that guardianship is in the best interest of each client and, if not, to petition for termination of the guardianship.

'64-38-8.  Guardianship Records and Reporting.
8.1.  The corporation shall maintain a guardianship record for each ward for whom it has responsibility for full or limited guardianship of the person.  The guardianship record shall document all information and activities pertinent to the guardianship and as required by law and these rules.

8.2.  The guardianship record shall contain at a minimum the following information concerning the ward:

(a) a summary of all orders and directions of the county commission concerning the ward and the guardianship;

(b) demographic identifying information;

(c) a picture of the ward sufficiently current for purposes of identification;

(d) the guardianship plan;

(e) the medical, dental and psychological evaluations;

(f) a current record of the ward's address;

(g) a current record of the ward's place of employment, if any; and

(h) a current record of the ward's educational and vocational training programs, if any.

8.3.  The guardianship record shall contain at least the following information concerning activities with respect to the ward;

(a) a record of all contacts between the corporation staff and the ward;

(b) a record of services provided by the corporation staff and volunteers;

(c) a summary report of any services provided under contract;

(d) evaluations of services provided to the ward;

(e) copies of any reports provided to the county commission;

(f) a record of any other activities undertaken on behalf of the ward;and

(g) an annual summary report regarding the ward and the corporation's performance of its guardianship responsibilities.

8.4.  The corporation shall maintain on file a current summary list of the names and addresses of all wards for whom it is acting as guardian of the person or of the estate or both.  Such list shall also show the age and condition of mental retardation or mental handicap of each ward and such other information as the department shall require.

8.5.  The corporation shall provide the department with an annual statistical summary report to include the number of wards, the type of guardianships, the ages and characteristics of wards, the number of visits, emergency contacts, services provided and such other information as the department may reasonably require in a format designated by the department.

'64-38-9.  Penalties.
9.1.  The department shall have the power to suspend or revoke a license if it finds that:  (a) the corporation is in substantial violation of these rules; (b) the corporation charges fees in excess of those authorized by the county commission or the fiduciary commissioner; or (c) the corporation is found by due process of law to be in violation of the provisions of Chapters 31, 44 or 27 of the Code of West Virginia of 1931, as amended.

9.2.  The department may refuse to grant a license or may revoke a license if it determines that there has been subterfuge or other dishonest action in applying for an initial or a renewal license.

'64-38-10.  Administrative Due Process.
Those persons adversely affected by the enforcement of these legislative rules desiring a contested case hearing to determine any rights, duties, interests or privileges shall do so in a manner prescribed in the West Virginia Procedural Rules, Board of Health, Chapter 16-1, Series I, 1981, Rules of Procedure for Contested Case Hearing and Declaratory Rulings.  The aforementioned procedural rules are incorporated herein by reference.

'64-38-11.  Severability.
If any provisions of these rules or the application thereof to any person or circumstances shall be held invalid, such invalidity shall not affect the provisions or the application of these rules which can be given effect without invalid provisions or application, and to this end the provisions of these rules are declared to be severable.
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