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TITLE 61 Ky
LEGISLATIVE RULE 4
DEPARTMENT OF AGRICULTURE

SERTIES 4C SELE
DATRY PRODUCTS AND IMITATION DAIRY PRODUCTS

§61-4C-1.. General.

1.1. Scope -. This legislative rule establishes the
requirements governing the manufacture and distribution of dairy
products and imitation dalry prcducts. Frozen desserts, as defined
by WV Code, §1$-11A-1 et seg., will be enforced by WV Code, §18%-
11lb-1 et seg., of the West Virginia Code and legislative rules
promulgated under that. article.

1.2. Authority - §19-11A-10

1.3. Filing Date - . S LT

1.4, Effective Date - - N

§61-4C-2. Incorporation by Reference,

2.1. The following documents are adoptaed in their entirety:
2.1.a. Title 21.Code of Federal Regulaticons (april 1,
1985)
2.1L.b. Title 40 Code of Federal Regulations (July 1, .
1884 '

2.1.c, 16th edition ©f the "Standard Methods for the
Examination of Dairv Products” published by the American Public
Health Association, 1015 Eighteenth Streest, N.W., Washingteon, D.C.
20036, o :

2.1.4. 16th editicn and supplements to the "0Official
Methods of Analysis" published by the Asscclation of 0fficial
Analytical Chemisgts, Suite 400, 2200 Wilson Boulevard, Arlington, o
Virginia 22201. B . . - '

2.1.2. 7th edition and supplements to the "U.3. Food and
Drug Administraticon Bacteriological Analytical Manual" published by
tThe Asgociation of Cfficial Analytical Chemists, Sulte 400, 2200 -
Wilson Boulewvard, Arlington, Virginia 22201. N '



§61-4C~3. Definitions and Standards of Identity.

32.1. The prcevisionsg of 21 CFR Part 131 establish standards of
identity for mwmilk and cream, which include wmilk, acidified milk,
cuultured milk, cultured buttermilk, concentrated milk, condensed
milk, sweeitened condensed milk, sweetened condensed skimmed milk,
lowfat dry milk, nonfat dxy milk, nonfat dry milk fortified with
vitamins A and D, evaporated milk, evaporated skimmed milk, lowfat
milk, acidified lowfat milk, cultured lowfat milk, cultured lowfat
buttermilk, skim milk, nonfat milk, acidified skim milk, acidified
nonfat milk, cultutred skim milk, cultured nonfat milk, dry whole
milk, dry cream, heavy cream, heavy whipping cream, light cream,
coffee cream, table cream, light whipping cream, whipping cream,
gour cream, cultured sour cream, acidified sour cream, eggnog,
half-and-half, socur half-and-half, cultured sour half-and-half,
acidified sour half-and-half, yogurt, lowfat vyogurt and nonfat
yogurt.

3.2, "™Milk products" includes products made Ifrom the milk
products from a cow, goat or sheep.

3.3. The provisions of 21 CFR Part 133 estabklish standards of
identity for cheess and related chesse products, which include
asiago fresh, asiago soft, asiago medium, asiago old, klue, brick,
caciocavallo sicilianc, cheddar, colby, coock or koch kaese,
cottage, dry curd cottage, lowfat cottage, cream, edam, gammelost,
gorgonzola, gouda, gruyere, limburger, montersy, monterey jack,
high meisture jack, mozzarella, sgcamorza, part-skim mozzarells,
part-skim scamorza, muenster, munsgter, neutfchatel, nuworld,
parmssan, provolone, veggwano romaho, roguefort, samsoe, sap sago,
swiss, emmentaler, sheep’s milk blue-mold, blue-mold cheese from
sheer’s milk, swiss, emmentaler, cold-pack, and pasteurized blended
cheese. : a : )

3.4. The provisicns of 21 CFR Part 135 establish standards of
identity for ice cream, Lrozen custard, french ice cream, Lfrench
custard 1lce cream, goat‘s wilk 1ce cream, geat’'s milk frozen
custard, goat’s milk french ice cream, mellcrine, fruit sherbet and
nonfruit sherbet. )

3.5. Goat milk is the normal lacteal secretion, practically
free ¢f colcstrum, cbtained by the complete milking cof one or mors
healthy goats. Goat milk sold in retaill packages shall contain not
less than 2.5 percent milkfat and not less than 7.5 percent milk
solids not fat.

3.6. Butter 1s made exclusively from milk or cream, or both,
with or without common salt, and with or without additional
COlO?lﬁg matter, and containing not less than 80 percent by welght
of milkfat, all tolsrances having been allowed for.

3.7. The provisions of 21 CFR Part 156 establish the standard
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of identity for margarine and olecomargarine.

3.8. 2 dairxry product or imitation dairy product for which no
standard of identity exists may be defined by the Commissioner
accerding to current acceptable industry and government standards
and practices.

§61-4C-4. Permits.

4.1. Persons interested in distributing a dalry product which

is not covered by a standard of identity wmust obtain a temporary
marketing permit pricr to the distribution.

4.2. Persons interested in obtaining a tempecrary marketing
permit for a dairy product shall apply Dby letter to the
commissioner. A label for each product shall be submitted with the
lettex.

4.3. - The commissioner has thirxty days tec review the
information in the letter and either issue or deny a temporary
marketing permit.

4.4. The commissioner shall issue temporary marketing permits
valid for a one-véear period from the date of issue; however, the
commigsioner may reguest information supporting the continued
approval of the dairy product in the interim.

4.5, If no standard cof identity exists at the time of the

vermit’s expirztion date, a person may reapply for a temporary
marketing permit for the same dailry productis).

permit at any time when he or she finds that the person or the
dairy product is not in compliance with WV Code, §19-11A-1 et s=ag.
or this rule. A dairy product listed on the suspended temporary
marketing permit must be removed from distribution in this State by
the permittes. '

4.6. The commissicner may suspend the temporary marketing

4.7. Individuals, churches, fraternal organizations and other
organizations distributing or manufacturing product for members of
their group or their guests on an intermittent and infreguent basis
are exempt from the permitting reguirements of WV Code, 13-11A-3.

§61-4C-5. Labeling.

5.1. EHach dairy product or imitation dairy product for which
no standard of identity exists must have a label attached with the
follewing information, except as provided in subsection 5.5 of this
rule: ; )




5.1.a. The brand name, 1f any., and the product name.
The product name is the name that accurately identifies and
describes. the product. The name shall not be so similar to the
name of any other food so as to be confusing toc the average
consumear.

5.1.b. The gquantity of the product in the container
shall be expressed in pounds, ounces, gallons, pints, guarts or
fluid cunces. A combination ¢f numerical count and weight may be
used for multi-unit packages. In addition to these units, metric
declarations may be used. All statements of guantity shall be
accurate with reasonable variations due te packaging allcwed.

S.1.c. The name and address of the manufadturer, packer
or disgtributor. The address shall include the city, state and zip
code. . A street address 1s required to identify the company when
there are several companies of that name in that city or if the
street address is not available through a c¢ity or telephone
directory. When the product is not manufactured by the company
whose name appears. on the label, the name shall be qualified by a
phrase that reveals the company’s connection with the food, such as
"Manufactured for - ", or "Digtributed by ", and

5.1.4. 2 lot designation or code date toc provide
identificaticn of the product with a specific production time
period.  In addition, i1f the name on the label is not the
manufa&turer, the lot designation or code date shall identify the
manufacturer in addition to a specific production time period.

5.2 If ingredient statements or nutritional claims zre made
on the product label or in labeling, the reguirements of 21 CFR
Part 101, as incorporated by reference in section 2 cf this rule,
must be met.

5.3 No person may use a product name on a menu, sign or any
other advertising unless that name clearly reflects the accurate
name of the product.

5.4 Products labeled as reguiring refrigeration must be
maintained under refrigeration throughout distribution and while on
retall display.

5.5 A manufacturer or distributor shall not distribute any
package, of whatever form, without a2 complete label attached except

.
Ior:

5.5.a. product sold at the place of manufacturing in any
package that iz not completely closed when offered for sale or that
is closed at the time of sale. This preoduct is exempt from the
label requirements of WV Code, 19-1iA-4 and of this section fox
quantity and for the name and address c¢if the manufacturer, packer
or distributor;-




5.5.%. product sold at the place of manufacturing that
is placed in a package after the custcmer orders the product. This
product. is exempt from all labeling reguilrements of WV Code, 19-
11A-4 and of this section of the rule. :

E.5.¢c._.product scld in a container from which product is
dipped, and commonly known as a "bulk container", and where the
product 1s ncot offered for sale to the ultimate consumer in the
bulk containsr. This product is exempt from the label regquirements
of WV Cede, 18-112-4 and of this section for the name and address
of the packer, manufacturer cor distributor, provided that the
product label identifies the manufacturing location by means of a
plant number or cther means. The product is also exempt from the
lzbel regquirements of WV Cecde, 19-112-4 for the product name and
quantity of the contents, provided that the guantity of contents of
the size container(s) sold and the product name(s) are clearly
indicated on the inveoice ; and,

5.5.d. product packaged in units sold in a multi-unit
container, provided that each individual. unit remaing within the
multi-unit container - during distribution -and these mulci-unit
container is labeled according tc the reguirements cf WV Code, 19-
11a-4 and of thisg section <f the rule.

5.6_.Any daliry preoduct or imitation dailry product being
shipped in interstate commerce must meet the labeling reguirements
of the U.s. Food and Drug Administration. If any portion of this
gection  is found to be in conflict with the federal 1labeling
regquirements for products shipped in Interstate commerce, the
federsl reguirements take precedence.

§61-4C-6. Misbranded.

£.1. Any product referred to in WV Code, 15-13iA-1 =2t seq. Cr
this rule is misbranded if:

§.1.a. 1ts container is sc made, formed or filled as to
be misleading;

6.1.b. it purports to be or is represented as a food for
which a definition or standard cf identity has been prescribed in
gection 3 of this zrule and 1ts quality does nct meet the
reguirements of the definiticn or standard of identity;or;

6.1.c. it doesz not meei minimum labeling regquirements of
Title 21 Code of Federal Qegulaulons (April 1, 1885) cr Section 5
of this rule;

§61-4C-7. Adulteration.
7.1. L dalry product or. imitation dairy product is
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adulterated if:

7.1.a. any substance has been added to the product or
mixed or packed with the product so as to make it appear of greater
value than it is, and the substance is net clearly ncted in the
ingredient statsmant or by other means on the label;

7.1.b. the Dbacterial counts, except for = sterile
hermetically sealed products, exceed a count of 50,000 per gram for

the standard plate count and/or 10 per gram for the coliform group

count;

7.1l.c. the bacterial counts for sterile hermetically
sealed product exceed <1 per gram for standard plate count and/cr
<1 per gram for the colifeorm count;

7.1.d. anyv bactericidal substance has been added to the
product, such as a sanitizer, preservative or any other chemical
with bactericidal preperties. A product is not adulterated due o
the presence of any ganitizer residue where the residue is caused
as a normal consequence of ganitizing the eguipment while usin
standard industry practices; '

7.1.e. pathogenic bacteria are in the product;

7.1.f. its quality doess not meet the requirements of the
definiticn or standard of identity as outlined in section 3 of
this rule; or,

7.1.g. its guality dces nct meet the regquirements for

currently accepted standards by industry and government. defined by
the Commissicner. : :

7.2. Tolerances for the presence of pesticide residues are
these tolerances designated in 40 CFR Part 185, as adcpted by
reference in secticn 2 of this rule. Telerances for the presence
of antibiotics are those teclerances designated in 21 CFR Part 556,
as adopted by reference in secticn 2 of this rule. . Tolerances for
unavoidable polsoncus or deletericus substances are those
tolerances designated in 21 CFR Part 109.30, as adcpted by
reference in section 2 of this rule.

§61-4C-8. Prohibited Acts.
£.1. No person may use non-pasteurized eggs or egg products
in any product unless the product is pasteurized subseguent to the

addition of the eggs or egg products.

g8.2. No perscn may produce any product in eguipment that has
not been c¢lzaned and sanitized.




8.3, DNo person may uss any spilled, overflowed and/or leaked
products in manufacturing any other product.

8.4. No person. may use steel weol or metal sponges for
cleaning sgquipment and utensils used for manufacturing.

8.5.. No perscn may use any methed for sanitizing that
adversely affects the squipment, dairy product or the health of the
congsumers consuming the product. Howeaver, the commissioner will

not prohibit the use of chemicals commonly usged in the industry for
cleaning and sanitizing dairy equipment using nermal Industry
practices. due to the causing cf corrosion of the sguipment as lon

as the corrosicn caused by such use is minimal.

§61l-4C-9, Animal Health.

9.1. All products shall be made from milk prcducts or milk-
derived ingredients from herds which are located in a Modified
hooredized Tuberculosis Area or a Tuberculosis Freese Area as
determined by the U.S. Department of Agriculture, Provided, that
herds located in an arez that fails to maintain accredited status
shall have been accredited by the U.S. Department of Agriculture as
tuberculosis free, or shall have passed an annual tuberculosis test
that is performed by a veterinarian accredited by the United States
Department of 2Agriculture, Animal and Plant Health Inspection
Service.

9.2. All products shall be made from milk precducts or milk-
derived ingredients from herds which are under a brucellosis
eradication program which meets one of the fcllowing conditicns:

9.2.a. the herd is located in a Certified Brucellosis- -
free Avez as defined by the U.&. Department of Agriculture and
enrolled in the testing program for that aresz;

$.2.b. the herd meets the U.S. Department of Agriculture
regquirements for an individually Certified Brucellosis-Free Herd;

9.2.¢. the herd is participating in a wmilk ring testing
program at least four times per year at approximately 80 day
intervals, and anyv herd where any animal has a positive milk ring
test shall have all anim@als that are producing milk, or that have
recently produced milk, tested with the milk ring test within 30
days from the date of the lsboratecry ring tests; or,

9.2.4d. the herd has had an individual blood
agglutination test annually with an allowable maximum grace period
not exceading 2 months.




§61-4C-10. Powers and Dutieg of the Commissicner.

10.1. The commissioner shall inspect and sample product from
all dairy products and imitation dairy products distributors within
the limits of his ox her resources.

10.2. The commissioner recommends that each dairy products
and imitaticn dailzry products distributor supplement the sampling
performed by the c<commissioner with tests by an lndependepp
laboratory.

10.3. All products from dalxy pvoducts and imitation dairy
products distributors taken by the commissioner for testing are
considered official product samples; except that,

10.3.a. The commissioner may have service sample(s)
taken of dairv preducts or imitation dairy products, which would ke
considered uncfficial.

10.4. Only official samples will be considered when applvin
the enforcement pclicy.

§61-4C-11. Approved Sampling and Testing Methods.

11.1. Procedures for the collescticn and holding of official
product samples, the selection and preparation of apparatus, media
and reagents, and the analytical Dvocedures, incubation, reading
and Vepo*ulng of results, shall be in compliance with the standards
set forth in the Standard Methods £for the Examination of Dairy
Products, the Official Methods of Analysis, procedures referenced
in 21 CFR, or other metheds as approved by the commissioner,
whichever method is applicable to the preoduct being tested.

11..2. The Roese-CGottlieb Fat Extractlon Method of testing for
milkfat is adopted as the approved method for determining the
milkfat content of product and is approved for all milkfat testing.

11.2.a. Milkfac tolerances for lewfat and noniat
products are z .15%. Tolerances for the method will be added to
this tolerance. :

11.3. Aseptically'processed products packaged in hermetically
sealed containers shall ke opened in accordance with procedures
published in the U.S. Food and Drug Administration BacterlologﬁcaT
Analytlcal Manuzal, as adopted bv referehce in section 2 of this
rule.

11.4. The testing methods for drug resgidues in product are
those listed in 21 CFR Paxt 554, as aqopped.by reference in section
2 of this rule, where applicable._




§61-4C-12. Enforcement Policy.

12.1. The commissioner may assess a viclaticon of WV Code,
§19-112-1 et seqg. or o¢f this rule against the manufacturer,
distributor and/or retailer of a dairy product or an imitaticn
dairy product. Viclaticns may be assessed cumulatively by standard
of identity, standard of identity and container size, samplin
location or by distributor depending upon the sampling scenario.

12.2. Whenever one of the last Ifive consecutive official
product_sample{s} taken on separate days within a one-vear pexriocd
are found to be adulterated or misbranded, the ccommigsicner shall
gend a written "First Notice" tfto the manufacturer, distrikutor cr
retailer, whichever is appropriate. This nctice shall notify the
manufacturer, distributor or retailer of the wviclation of WV Ccde,
§19-11a-1 et seg. or of this rule and the enforcement policy
established by this section of the rule.

12.2.4. The commissioner shall collect additional
official product sample(s) within 21 days of the zending of a First
Notice to the manufacturer, distributor or retailer, but shall not
collect product samples before the lapse of 7 days from the sending
cf a First Notice. :

12.3. Whenever two ©of the last five conzecutlive official
product sample(s) taken on separate days within a one-year period
are found to be adulterated or misbranded, the commissioner shall
send a written "Second Notice' to the manufacturer, distributor or
retaller, whichever is appropriate.

12.3.a. =~ The commissioner shall collect additional
cfficial product sgample{g) within 21 days of the sending of a
Second Notice to the manufacturer, distributor. or retailer, but
shall not collect prcoduct samples before the lapse of 7 days from
the sending of a Seccnd Notice. -

l12.4. Whenever three of. the last five consecdutive official
product sample(s) taken on separate days within a ocne-year period
are found to be adulterated or misbranded the commissioner shall
send a2 written "Third Notice" te the manufacturer, distributor or
retailer, whichever is appropriate.

12.4.a. The commissioner shall collect additional
official product sample(s) within 21 days of the sending of the
Third Notice to the manufacturer, distributor or retailler, but
shall not collect additiconal product samples before the lapse of 7
days from the date of sending of the Third notice.

12.5. Whenever an antibilotic or pesticide residue test is
found to be above tolerance, the commissioner shall ndtify the
manufacturer and/or distributor immediately of this fact and shall
begin an investigation to determine the cause of the residus. The
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commissioner shall reguire that any person found Lo be respop51b1e
for the residue sghall correct the cause of the residue prior to the
resumption of the manufacturing or distribution of the product.

12.5. A person who performs a recall by veoluntarily removing
product frem sale and distribution in an effective manner so as to
limit the potential harm to the health and well-being of the public
may be eligible for exemptions from the normal enforcement policy.
The commissioner shall consider the facts of each case when makin
a decision on an exempticon.

12.7. The commissioner may apply the enforcement policy in a
liberal manner in cases where zll official product sample resulis
that inveolve a product in the form actually sold to tha pubklic have
been found to bes in conformance with WV Code, 819-11A-1 et seg. or
this rule.

12.8. The commissioner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
puklic’s health, safety or welfare. '

12.9. The ccommissioner may consider resamples necessary Lo
determine that the nen-vicolative status is being maintained.

12.1C. The commissioner may take other action as considerad
necegesary 1in order to carry cut the provisions cof W.Va. Code §19%-
11A-1 et seg. and these rules.

§61-4C-13., Suspensions, Embargc Orders.

13.1. Tf the commissioner finds that effective corrective
action has not been taken by the distributor, he or she may issue
& suspensicn of the Dairy Products Distributocr Permit regquired in
WV Code 8L8-11A-3. The suspension shall state the time that the
suspension will beccme effective, give the reascns Zfor the
suspension and specilify a time and place for a hearing to be held in
this matter. Except that in the case of a summary suspension, the
commissgioner will give the distributor the_opportunlty Lo reguest
a hearing in this matter subseguent to the notificaticon of the
suspension.

13.1.a. ~'All suspensions due to non-coniormance Lo
subdivisions 7.1.b., 7.l1.¢. and 7.l.e. of this rule are summary
suspensions. - -

13.1.». A suspensicn of the Dairy Products Distributor
Permit remains 1in effect until the distributor submits and the
commissioner accepts a written plan of correction and a regquest for
a reinstatement of the permit.

13.1.¢c. The commissicner has seven days from the date of
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receivt of this plan of corréction to respend Tc a suspension in
the case of viclations of subdivisions 7.1.kb., 7.1.¢c. and 7.1.e. of
this rule and fourteen days to respond for all cother viclations of
Wv Code, §19-11A-1 =t seg. or this rule. The commissioconer will
accept or deny the application for a reinstatement of the permit
and will give the terms and conditions under which the permit will
be reifistated.

13.2. If the comnissioner finds that after the distributor has
resumed distributicn following a suspension of their Dairy Products
Distributor Permit that effective corrective action has not been
taken, then the commissioner will hold a hearing to determine if
the permit should be revoked.

13.3. If the commissioner finds that efiéecdtive corrective
action has not been taken by the manufacturer, distributcor and/or
ratailer, he or she may issue an embarge order for any dairy
product or imitation dairy product which is net in compliance.with
WV Ccde, 819-11a-1 et seg. or this rule and may alsc cause the
manufacturing and distributing of any dairy or imitation dairy
product to cease by authority of WV Code, §18-11A-10(1).
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rthe Judiciary
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Committee on
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A BILL to amend and reenact section one, article nine,

" ‘chapter sixty-four of the code of West Virginia, one

~thousand nine hundred thirty-one, as amended, relating
to authorizing the commissioner of agriculture to

promulgate legislative rules relating to dairy

. products and imitation dairy products.
Be it enacted by the Legislature of West Virginia:
-..That section one, article nine, chapter sixty-four of
.ceode of West Virginia, one thousand nine hundred
thirty-cne, as amended, be amended and reenacted, to read

as follows: ) L e

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND
__BOARDS TC PROMULGATE LEGISLATIVE RULES.

§64-9-1. Commissioner of agriculture.

{(a) The 1legislative runles filed in the state
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register on the fifteenth day of August, one thousand nine

hundred ninety-four, authorized upder the authority of
iC we ~ni 2 i eg

code, modified by the commissiconer of agriculture éo meet
the objections of the legislative rule-making review
committee and refiled in @ the state register on the
fourteenth day of Octcbher, one thousand nine hundred
ninety-four, relating to the commissioner of agriculture
{West Virginia aguaculture farm rules, &1 CSR 23), are
authorized with the amendments set forth below:

On page 1, section 61-23-1, by striking out section
1.1 and substituting in lieu thereof the following:

"1.1 The Commissioner will inspect aguaculture
production on a wvoluntary basis for a period of three
years. At the end of this three year period the
Aguaculture Farm Rule shall be reviewed to determine
whether the rule should become mandatory. Aquaculture
rrodugers wishing to participate in the voluntary
inspection program must apply in writing %to the
Commissioner., Once a producer enters the voluntary program
they will be regquired to produce ﬁ}sh according to all of
the provisions of this rule for the remaining portion of

the three year period. The inspections will be conducted

on a risk assessment basis with the purpose of educating
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farmers and assuring the preduction of wholesome, unspoiled
and unadulterated fish and fishery preducts.?

On page 4, section 61~23-3, by striking out section
3.1 and substituting in lieu thereof the following::

M3.1 211 producers of fish participating in the
voluntary inspection program outlined in this rule shall
have and implement a written Hazard Analysis Critical
Control Point Plan, approved by the commissicner, for each
location where fish are grown. The commissioner shall
furnish a model Hazard Analysis Critical Control Point Plan
to the producers for them to follow.™M

_ __On page 5, section 61-23-3, by striking out section
3.4. - L e mineel

Oon page 6, section 61-23-4, by sﬁriking out all of

section 4.6 and substitutingrip ;ieu thereof the following:

"4.6 Septic tanks, home aeration units, vault privy,

or other sewage tanks shall not be located within 50 feet
of a well or. groundwater supply used as an aguaculture
water source, or aquaculturé production areas in order to
prevent fecal and other contamination cf water where fish
are raised for human consumption, except that tanks or
cther agquaculture production systems with a barrier

preventing possible contamination may be located closer.™

On page 8, section €1-23-7, by striking out section
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7.1 and substituting in lieu thereof the fellowing:

7.1 All fish transported for sale and/or processing
by producers participating in this veluntary program shall
be: ™ ‘

Cn page 8, section 61-23-7, by striking out ssction
7.5 and substituting in lieu thereof the following:

"7.5 All shipments of human food f£fish to other
producers, wholesalers, retailers, and/or processors
required to operate under a HACCP plan shall be accompanied
by a written notification stating that any and all drugs,
feed and celor additives, pesticides and/or medicated feeds
have been legally administered and withdrawal periods have
been followed. This notification shall include the nane,
address, and telephone number of the grower; date of sale;
and the lot number of fish. This notification shall be
signed by the grower. Except that:"

On page B, section 61-23-7, by striking out section
7.5.a. and substituting in lieu thereof the following:

"7.5.a. Shipments of fish to other producers before
the completion of a required withdrawal period shall be
accompanied by a written notification including the nanme
and deocse of the drug, feed, color additive, pesticide,

and/or medicated feed; date administered and length of

required withdrawal period; date of sale; and lot number of
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the fish. This notification shall be signed by the

grower . " _

Cn page §, secticn 61-23-%, by striking out section
9.1 and substituting in lieu the following: ‘

"g,1 It is prohibited to:"

On page 10, section €1-23-10, by striking out section
61-23=10 in its entirety, and renumbering the remaining
sections.

On page 11, section 61-23~12, by striking out section
12.1.a.:#hd substituting in lieu therecof the foliowing:

. M12.1.a. . Enter and inspect, during reascnable hours,
any aguaculture production area participating in the
voluntary inspection program, where fish are produced,
scld, stored, or transported. The inspectiecn includes, but
is not limited to, photographing, videc taping, verifying,
copying and auditing computer files, records and papers
relating to the production of fish, as is necessary to
determine compliance with this rule and to investigate
consumer complaints. The inspection also incliudes, but is
not limited to, photographing, video taping, observing and
verifying _the  premises, vehicles, personnel and
activities;"

~.On page 12, section 61-23-12, by striking out section

1z.1.13. —— S — .
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On page 13, section 61-23-13, by striking ocut section
13.3.

And,

on page 13, section 61-23-13, by striking out section
13.4.

{b) The legislative rules filed in the state register

on the twenty-second day of July, one thousand nine hundred

ninety-four, avtherized under the authority of secticon two,
artigle nine, chapter nineteen, of thig code, modified by

the ccmmissioner of agriculture to meet the objections of
the legislative rule-making review committee and refiled in
the state register on the ninth day of August, one thousand
nine hundred ninety-four, relating to the commissicner of
agriculture (animal disease control, 61 CSR 1), are
authorized.

{c) The leglsiative rules filed in the state register

on the fifteenth day of August, one thousand nine hundred

ninety-four, authori 4 the orit

modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee
and refiled in the state register on the eleventh day of
October, one thousand nine hundred ninety-four, relating to

the commissioner of agriculture (inspection of
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nontraditional, domesticated animals, 61 CSR 23D), are

authorized. o _.
(d) The legislative rules filed in the state register
{
on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under the authority of secticn ten,

article eleven-a, chapter nineteen, of this code, modified

by the commissioner of agriculture to meet the objecticons
of the legislative rule-making review committee and refiled
in the state register on the fourteenth day of Qctobker, cne
thousand nine hundred ninety-four, relating to the
commissioner of agriculture (labeling of dairy products for
rBST or rBGH, 61 CSR 4D}, are authorized.

(e) The legislative rules filed in the state register
on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section one,

article twenty-nine. chapter nineteen, o©f this code,

modified by the commissioner of agriculture tc meet the
objections of the legislative rule-making review committee
and refiled in the state register on the fourteenth day of
October, one thousand nine hundred ninety-~four, relating to
the commissioner - of agriculture (West Virginia fish
processing rules, 61 CSR 23B 232), are authorized.

{f) The legislative rules filed in the state register

on the thirty-first dav of July, one thousand nine hundred
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NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legiglative rules
relating to the dairy products and imitation dairy
products.

Strike-throughs Iindicate language that would be
stricken from the present law, and underscoring indicates
new language that would ke added.
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SENATE BILL NO. lngi

(By Senators Ross, Anderson, Boley,
Buckalew, Grubb and Macnaughtan)

[Intreduced Januaty 29,1996; réferred ‘
to the Commlttee on

@EJEJ_CULTURE

- {IHE JUDICIARY

A e

2 BILL to amend and reenact sectiqp one, article nine,
chapter sixty-four of the code of West Virginia, cne

. thousand nine hundred thirty-cne, as amended, relating

to authorizing the commissioner of agriculture to
.promulgate legislative rules relating to dairy

products and imitation dairy products,

Be it enacted by the Legislature of West Virginia:

‘That section one, article nine, chapter sixty-four of
the code of West Virginia, one thousand nine hundred

thirty-one, as amended, be amended and reenacted, to read

as follows: o . -

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND
° BOARDS TO PRCHULGATE LEGISLATIVE RULES.

§64-~9~1, Commissioner of agriculture.

" (a) The legislative rules filed in the state
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register on the fifteenth day of August, one thousand nine

hundred ninety-four, authorized under the authority of

section one, article twentvy~nine, chapter ninetsen, of this

gode, modified by the comm1551cner of agriculture to meet

A e e L

the objections of the leglslatlue rule-maklng review
committee and refiled in the state reglster on the
fourteenth day of Octeber, one thousand nine hundred
ninety-four, relating to the commissicner of agriculiure
{West Virginia aguaculture farm rules, 61 CSR 23}, are
authorized with the amendments set forth below:

on page 1, sectlcn 61 223-1, by striking ocut section

1.1 and substituting in lieu the?eof the follQWLng-'

"1.1 The pgmmxssxoner will inspect aguaculture

production on a vecluntary basis for a peried of three
years. At the end of this three vyear periocd the

Aguaculture Farm Rule shall pe reviewed *to determine

whether the rule should become mandatory. " Aquaculture
producers wishing to participate in the voluntary
inspection program must apply in writing +to the
Commissioner. Once a produﬁéf enters the voluntary program
they will be required to produce fish according to all of
the provisions of this rule for the remaining portion of

the three year period. The inspections will be conducted

cn a risk assessment bkasis with the purpose of educating
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farmers and assuring the production of wholesome, unspeoiled
and unadulterated fish ané fishery preoducts.”

On page 4, section 61-223-3, by striking out section
3.1 and substituting in lieu thereof the following:‘

M"3.1 All producers of fish participating in the
voluntary inspection pregram outlined in this rule shall
have and implement a written Hazard Analysis Critical
Control Point Plan, approved by the commissioner, for each
location where fish are grown. The commissiocner shall
furnish a model Hazard Analysis Critical Control Point Plan
to the producers for them to follow."

. On page 5, secticn 61-23-3, by striking cut section
3.4.

On page 6, section 61-23-4, by striking out all of
section 4.6 and substituting in lieu thereof the following:

4.6 Septic tanks, home aeration units, vault privy,
or other sewage tanks shall not be located within 50 feet
of a well or. grcundwater supply used as an aguaculture
water source, or aguaculture production areas in order to
prevent fecal and other contamingtion of water where fish
are raised for human consumption, except that tanks or
octher aquaculture production systems with a barrier
preventing possible contamination may be located closer.

On page 8, section 61-23-7, by striking ocut section
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7.1 and substituting in lieu therecf the following:

7.1 All fish transported for sale and/or processing
by producers participating in this voluntary program shall
be:® I

On page 8, section 61-23-7, by striking out section
7.5 and substituting in lieu thereof the following:

"7.5 211 shipments of human focd fish to other
producers, wholesalers, retailers, and/or processors
required to operate under a HACCP plan shall be accompanied
by a written notificaticon stating éhat any and all drugs,
feed and color additives, pesticides énd/or medicated feeds
have been legally administered and ﬁithdrawal periods nave
been followed. This notificatioﬁ éhalléinclﬁde the name,
address, and telephone number of the grower; date of sale;
and the lot number of fish. This notification shall be
signed by the grower. Except that:" _

On page 8, section 61-23-7, by striking cut section

7.5.a. and substituting in lieu thereof the following:

"7.5.a._ Shipments of fish to other producers before

the completion of a reguired withdrawal pariod shall be
accempanied by a written netification including the nanme
and dose cf the drug, feed, color additive, pesticide,

and/or medicated feed; date administered and length of

reguired withdrawal period; date of sale; and lot number of




-

1l the fish. This notification shall be signed by the

2 grower."

3 On page 9, secticn 61-23-9, by striking ocut section
4 9.1 and substituting in lieu the following: f

5 "g,1 It is prohibited to:®

) On page 10, section 61-23-10, by striking out section

7 61-23=10 in its entirety, and renumbering the remaining

8 sections.

9 On page 11, section €61-23-12, by striking out section
10 12.1.a and substituting in lieu thereof the following:

11 77 "i2.1.a. Enter and inspect, during reasonakle hours,
12 any aguaculture production area participating in the
13 voluntary inspection program, where fish are produced,
14 sold, stored, or transported. The inspection includes, but
15 is not limited to, photographing, video taping, verifying,
16 copying and auditing computer files, records and papers
17 relating to the production of fish, as 1s necessary to
18 determine compliance with this rule and to investigate
19 consumer complaints. The inspection also includes, but is
20 not limited to, photeographing, video taping, observing and
21 verifving the  premises, vehicles, personnel and
22 activities;"

23 " 0On page 12, section 61-23-12, by striking out section

24 12.1.1. ) -
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On page 13, section 61-23-13, by striking out secticn
13.3.

and,

On page 13, section 61-23-13, by striking out section
12.4.

{b} The legislative rules filed in the state register
en the twenty-second day of July, one thousand nine hundred
ninety-four, authorized under the authority of section two,
article nine, charnter nineteen, of this code, modified by

the commissioner of agriculture to meet the objections cf

the legislative rule~making review committee and refiled in
the state register on the ninth day of August, cne thousand
nine hundred ninety-four, relating tc the commissicner of
agriculture (animal disease control, 61 CSR 1), are
authorized.

() The leglslative rules filed in the state register
on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section

o e twentv-nin hante inetee this
modified by the commissioner of agriculture to meet the
objecticns of the legislative rule-making review committee
and refiled in the state register on the eleventh day of

October, one thousand nine hundred ninety-four, relating to

the commissicner of agiriculture (inspection of
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nontraditional, domesticated animals, 61 CSR 23D), are.

authorized.

{d) The legislative rules filed in the state register
i
on the fifteenth day of August, one thousand nine hundred

ninety-four, autheorized under the aunthorityv of secticn ten,

artigle eleven-a, chapter nineteen, of this code, medified

by the commissioner of agriculture to meet the objections
of the legislative rule-making review committee and refiled
in the state register on the fourteenth day of October, one
thousand nine hundred ninety-four, relating to the
commissioner of agriculture (labeling of dairy products for
rBST or rBGH, 61 CSR 4D}, are authorized.

(e) The legislative rules filed in the state register
on the fifteenth day of August,; one thousand nine hundred

ninety-four, authorized under the authoritv of section one,

article twenty-nine, chapter nineteen, of this code,

modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committes
and refiled in the state register on the fourteenth day cf
October, one thousand nine hundred ninety-four, relating to
the commissioner of agriculture (West Virginia £ish
processing rules, 61 CSR 23b 23A), are authorized.

(f) The legislative rules filed in the state register

on the thirty-first day of July, one thousand nine hundred
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article eleven-a, chapter nineteen, of this code, modjified

ione agriculture t et the obijectio

in the gtate register on the twentieth day of December, one

thousand nine hundred ninetv-five, relating tec the

dairy products, 61 CSR 4C). are authorized.

NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to the dairy products and imitation dJdairy
products.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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SB 162 authorizing, Title 61, Series 04C, Dairy Products & Imitation Dairy Products passed the
Legislature on March 9, 1998. it is now awaiting the Governor's signature.

You have sixty (8Q) days after the Governer signs SB 162 to final file the legislative rule with the
Secretary of State's office. To final file your legislative rulg, fill in the blanks on the enclosed form #6, the "Final
Filing" form and file the form with our office with a promulgation history of the rule. Authorization for your
legisiative rule is cited in SB 162 Section 64-9-1{d) . The agency may set the effective date of the legisiative
rule up to ninety (90) days from the date the legislative rule is final filed with the Secretary of State's office.
FPlease have an authorized signature on the bottom line.

=*IMPORTANT: IF YOCUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON A WORD
PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT USES A 8 1/2" DISK, YOU
MUST SUBMIT A CLEAN COPY WITH ALL UNDERLINING AND STRIKE-THROUGHS, HEADERS OR
FOOTERS REMOVED, TO OUR OFFICE WHEN FINAL FILING THE RULE. REMEMBER, THE TEXT OF
THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR CCMMA, WITH
ALL UNDERLINING, STRIKE-THRQUGHS, HEADERS OR FOOTERS REMOVED, AS THE HARD COPY
AUTHORIZED BY THE LEGISLATURE. NOTICE: ALL ELECTRONIC FiLINGS NOT COMPLYING WITH
THIS WILL BE REJECTED AND SENT BACK TO THE AGENCY TO BE RESUBMITTED!

After the final rule is entered into the data base, the rule will be sent back te the agency for review and
proofing. The agency has ten {(10) working days to send a confirmation or corrections to the Secretary of
States. [f the agency fails to return this within ten (10) working days, the rule will be filed in the data base with a
disclaimer attached stating that the agency failed to review the rule. Following confirmatien, corrections or
failure to review, as the case may be, the Secretary of State shall submit to the agency a final version of the rule

for their records.

If you have any questions or need any assistance, piease do not hesitate {0 contact our office.

Thank you,
Administrative Law Division




