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DATE: 6-26-91
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: . : -

EMERGENCY RULE TITLE: Frozen Desserts and Tmitation Frozen Desserts.

June 26, 1991

1. Date of f£iling:

2. Statutory autheority for preomulgating the emergency rule:
19-14 et.seg

3. Date of filing of proposed legislative rule: 6-26-91

4. Does the emergency rule adopt new language or does it

amend or repeal a current legislative rule?

This i3 a new legislative rule.

5. Has the same or similar emergency rule previously been
filed and expired?
No
6. State, with particularity, those facts and circumstances

which make the emergency rule necessary for the mmediate
preservation of public peace, health, safety or welfare

The new Frozen Desserts and Imitation Frozen Desserts law requires

requlations to be in effect to set standards for violative product.

1t is necessary for the immediate preservation of the public health,

‘safety and welfare that this remain in effect with conditions of

adulteration specified and violators of the law be charged.
Therefore this rule is being filed as an emergency.




7. If the emergency rule was promulgated in corder to comply
- with a time limit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

8. tate, with particularity, these facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

The frozen dessert industry has a substantial viclation rate due

to bacterial. counts and poses a potential public health problem,

It is essential that this program continue to protect the

public interest.




TITLE 61
LEGISLATIVE RULE
DEPARTMENT OF AGRICULTURE

SERIES 4B
FROZEN DESSERTS AND IMITATION FROZEN DESSERTS

€61-4B-1. General

l.1. Scope - This rule establishes the reguirements governing
the manufacture and distributicn of frozen desserts and imitation
frozen desserts.

1.2. Authority - §19-11B
1.3. Filing Date -
l.4. Effective Date -
1.5. This regulation is a new legislative rule.
§61-4B-2, Incorporation by Reference
2.1. Title 21 Code of Federal Regulations (April 1, 1991)
2.2. Title 40 Code of Federal Regulations (July 1, 1990)

2.3. National Sanitation Foundation Standard 6§ for Dispensing
Freezers as adopted by The NSF Board of Trustees, revised February
15989; published Dby the National Sanitation Foundation, 3475
Plymouth Road, P.0O. Box 1468, Ann Arbor, Michigan 48106.

2.4. 15th edition of the "Standard Methods for the
Examination of Dairy Procducts'" published by the American Public
Health Association, 1015 Eighteenth Street, N.W., Washington, D.C.
20036.

2.5. 15th editicn and supplements to the "QOfficial Methods of
Analysis" published by the Association of Official Analytical
Chemists, Suite 400, 2200 Wilson Boulevard, Arlington, Virginia
22201. -

2.6. 6th edition and supplements to the "U.S. Food and Drug
Administration Bacteriological Analytical Manual" published by the
Association of Cfficial Analytical Chemists, Suite 400, 2200 Wilson
Boulevard, Arlingteon, Virginia 2220:%.

$€61-4B-3. Definitions




3.1, "Active cultures" means microorganisms in the viable
state that are added to a product tec produce characteristic
gualities in the finished product.

3.2. ‘"Hermetically sealed container”™ means & container that
is designed and intended to be secure against the entry of
microorganisms and thereby maintain the commercial sterility of its
contents after processing.

3.3. "Milk products" shall include products made from the
milk products from a sheep.

3.4. "Product” means a. frozen dessert or imitation frozen
dessert. T LT T - I

3.5. "Summary suspensions” are suspensions issued in cases

where conditions constituting a hazard to the public health, safety
or welfare regquires immediate action,

3.6, "Sterilized" means the condition achieved by the
application of heat, c¢hemical sterilant(s) or other treatment
deemed appropriate by the commissioner that renders the product or
eguipment free of viable microorganisms.

§61-4B~4. Definitions and Standards of Identity

4.1. The provisions of 21 CFR Fart 135 establishes standards
of identity for ice cream, frozen custard, french ice cream, french
custard ice cream, goat's milk ice cream, goat's milk frozen
custard, gecat's milk french ice cream, ice milk, goat's milk ice
milk, mellcorine, fruit sherbet and non-fruit sherbet.

4.2. Frozen yvogurt is the focd which is prepared by freezing
while stirring a mix consisting of the ingredients permitted in ice
cream. All dairy ingredients shall be pasteurized or
ultrapasteurized. Safe and suitable sweetening agents may be used.
Such ingredients are cultured after pasteurization by one or more
strains of Lacteobacillus bulgaricus and Streptococcus
thermophlilous. Fruit, nuts or other flavoring materials may be
added before or after the mix is pasteurized and cultured. The
standard plate count reguirement for £frozen desserts shall only
apply to the mix prior to culturing. Frozen vogurt, exclusive of
any flavering, contains not less than 3.25% milkfat, not less than
8.25% milk solids not fat, and has a titratable acidity of not less
than 0.3% expressed as lactic acid. This characteristic acidity is
developed as a result cof the bacterial activity, and no heat or
bactericstatic treatment, other than refrigeration, which results
in destruction cor partial destruction cf the crganisms, shall be
applied to the product after such culturing. Frozen vyogurt
finished product shall weigh not less than 5 pounds per gallon. On
the label the strains of bacteria may be ccllectively referred to
as yogurt culture. The name of the food is frozen yogurt.
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4.3, Frozen dietary dairy dessert 1is a frozen dessert
prepared for persons who wish to restrict their intake of ordinary
sweetening ingredients. It is produced by freezing while stirring
a pasteurized mix consisting of the ingredients permitted in ice
cream. It shall contaln nc sugars other than those naturally
present 'in the milk solids or flavoring agents which have been
added. It may contain edible carbohvdrates other than sugars. The
name of the food is frozen dietary dairy dessert.

4.3.a, The statement "Contains ¥ milkfat" shall be
placed prominently on the label. The blank shall be filled in with
the percentage ¢f milkfat in the product.

4.3.b. If the product contains saccharine, the statement
"Contains % saccharine (or sodium salt ©of saccharine if the
case may be) shall be placed prominently on the label. The blank
shall be filled in with the percentage of saccharine in the
product.

4.4. Milkshake is the food which 1s prepared by freezing
while stirring a pasteurized mix consisting c¢f the ingredients
permitted in ice ¢ream. Safe and suitable sweetening agents may be
used. Caseinates may be added. Milkshakes, exclusive of any
flavoring, contains not less than 3.25% milkfat and not less than
13.25% milk solids not fat. The name of the food is milkshake.

§61-4B-5. Frozen Desgért Manufacturer Permit

5.1, Individuals, churches, fraternal organizations and other
crganizations manufacturing frozen desserts or imitation frezen
desserts to members o¢f their group or their guests on an
intermittent and infrequent basis are exempt from the reguirement
tc obtain a permit when the product is given away.

5.2. Beginning one vear from the effective date of this rule,
it shall be a reguirement for the application for a freoczen dessert
manufacturers permit that the applicant show proof that he or she
has contracted with an approved laboratory for the testing of
standard plate count and cclifcrm from each barrel of the machine
at least two times a year.

5.2.a. The commissiconer may allow exemptions to
applicants for this reguirement on a case by case basis for up to
three years from the effective date of these regulations in areas
where nc approved laboratory is operating in order to allow frozen
desserts to be manufactured in areas where this industry is not vet
operating.

§61-4B-6. Labeling

.1, Any package, of whatever form, shall have a complete
label attached whenever distributed.
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6.1.a. Product sold at the place of manufacturing in
packages that are not completely closed at the time of sale are
exempt from the label reguirements for guantity and for the name
and address of the manufacturer, packer or distributor.

€.1.b. Product sold at the place o©f manufacturing in
packages that are placed in packages when the customer orders it is
exempt from all labeling reguirements.

6.2. Each product that is labeled on the outside of a multi-
unit container shall not require labeling of each individual
package inside the container, as long as each individual package
remains within the labeled multi-unit container during
distribution.

6.3, The use ©f the term "home made" or "farm made" is
limited tc these products that are actually manufactured in the
home or on the farm.

6.4. The use of the term "lowfat'" shall be used in the name
of the product to indicate that the product meets all regquirements
for the food as defined or contained in a standard of identity
except that the product contains not less than 0.5% nor more than
2.0% milkfat. This designation may not be used as a gqualifier for
the product "ice cream”.

6.5. The use of the term "nonfat" shall be used in the name
of the product to indicate that the product meets all reguirements
for the food as defined or in a standard of identity except that
the product contains less than 0.3% milkfat. “This designation may
not be used as a qgualifier for the product "ice cream”.

6.6. The label shall ccntain the following infermation:

§.6.2. The brand name, if any, and the product name.
The product name shall be the name established in the definition or
the standard of identity or a name that accurately identifies and
describes the product. The name shall not be so similar to the
name of any other food so as to _be confusing to the average
consumer. -

6.6.b. Quantity shall be expressed in pounds, ounces,
gallons, pints, quarts or fluid ocunces. A combination of numerical
count and weight may be used for multi-unit packages. In addition
to these units, metric declarations may be used. 2All statements of
gquantity shall be accurate with reasonable wvariations due to
packaging allowed.

€.6.2. The name and address of the manufacturer, packer
or distributor. The address shall include the city, state and zip
code. A street address is reguired tc identify the firm when there
are several firms of that name in that city or if the street
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address is not available through a city or telephone directory.
When the product is not manufactured by the company whose name
appears on the label, the name shall be gualified by a phrase that
reveals the company's <connection with the food; such as
"Manufactured for ", or "Distributed by v,

6.6.d. A lot designation or code date to provide
identification of the product with a specific production time-
period. 1If the name on the label is not the manufacturer, the lot
designation or code date shall identify the manufacturer in
addition to a specific production time-period.

6.7. The name of the product on a menu, sign or any other
advertising shall clearly reflect the accurate name of the product.

6.8, If ingredient statements or nutritional claims are made
on the product label or in labeling, the requirements of 21 CFR
Part 101 must be met.

§61-4B-7. Misbranded

7.1. Any frczen dessert or imitation frozen dessert referred
te in this article shall be considered misbranded if:
o f.l.a. its container is so made, formed, or filled as to
be misleading; or

7.1.b. 1t purports to be or is represented as a food for
which a definition or standard of identity has been prescribed by
this article or rule and its quality falls below such standard; or

7.l.c., 1t purportis to be or is represented as a food for
special dietary uses, unless its label bears such information
concerning its dietary properties as necessary to fully inform
purchasers as to its value for such uses.

$61-4B~8. Adulteration

B.1. A frozen dessert or imitetion frozen dessert shall be
deemed adulterated if:

8.1.a. any substance has been added thereto or mixed or
packed therewith sc as to make it appear of greater value than it
is, and the substance is not clearly noted in the ingredient
statement or by other means on the label;

8.1.b. any bactericidal substance has been added to the
product, such as a sanitizer, preservative or other chemical with
these properties. The presence of any sanitizer residue caused as
& normal consequence of sanitizing the eguipment when standard
industry practices are used shall not be considered an adulterant;




8.1.¢c, the Dbacterial counts except for sterile
hermetically sealed products, exceeds a count of 50,000 per gram
for the standard plate count and 10 per gram for the coliform group
count;

g8.1.d. the bacterial counts for sterile hermetically
sealed product exceeds <1 per gram for standard plate count and <1
per gram for - the coliform group;

8.l.e. the manufacturing conditions designated by these
rules are not met;

8.1.£f. the zone shown in the Bacillus sterothermophilus
test is greater than or egual to lémm, indicating adulteration with
beta-lactam antibiotics; or

8.1.¢g. pathogenic bacteria are in the product.

8.2. Tolerances for the presence of pesticide residues shall
be those designated 1in 40CFR Part 185; for the presence of
antibiotics shall be those designated in Z21CFR Part 556 and for
unavoidable poisonous or deletericus substances shall be those
designated in 21CFR 109.30. Laboeoratory tolerances for the method
used will be added to these tolerances.

§61-4B-9. DManufacturing conditions

9.1. The entire establishment, including fixtures,
furnishings, machinery, apparatus, implements, utensils,
receptacles and all eguipment used to manufacture, store, keep,
handle, distribute or serve freozen desserts or imitation frozen
desserts shall be maintained, operated and stored in a clean and
sanitary manner.

9.2. The equipment, utensils, containers and piping shall be
constructed of a smooth, nontexic, impervious, corrosion-resistant
material and fabricated in such & manner that there 3is no
contamination ©f the products handled therein. Such eguipment
shall be easily sanitized. Freezers shall be designed, installed
and operated in accordance with the criteria set forth in Standard
6 adopted by the NSF Board of Trustees or as otherwise approved by
the commissioner.

8.2.a. If eguipment does not meet the standards outlined
above, the permittee or manufacturer may petition the commissioner
to allow for the use of the eguipment. The petition will outline
the materials used in the manufacture of the eguipment and their
resistance to wear and corrosicn under the conditions of intended
use, the ability of the machine tc be completely sanitized when
assembled for use, the ability of sanitizer to be self draining
after complete assembly, and the procedures for cleaning, including
the procedures for disassembly. The commissioner may ask feor
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additional information, if necessary, to determine the sujitability
of the eguipment for its intended purpose.

$.2.b. All eguipment put in use after the effective date
cf this rule shall comply with these standards. Eguipment in use
cn the effective date o©f +this rule that does not meet the
conditions set forth in this subsection shall be allowed to be used
for five years from the effective date of this rule.

9.3, All egquipment shall be kept in good working order and
condition at all times that it is used tc manufacture preoduct.

9.4. All eguipment shall be installed so that no solution
used in cleaning or sanitizing shall remain inside the eguipment in
substantial amounts after the draining process.

9.5. Manufacturing equipment shall be completely disassembled
and cleaned within two hours of the time that the eguipment has
reached or exceeded a temperature cof 45°F or when any condition
causing, or likely to cause, adulteration has occurred. Eguipment
designed teo achieve a daily heat treatment for reduction of viable
bacteria shall be exempt from this provision regarding temperature
but not the provision regarding adulteration.

9.6. Wash tanks adeguate to wash and sanitize zll eguipment
parts and utensils shall be provided at the locatien where the
manufacturing takes place or IiIn reasonable proximity te it. The
condition of the wash tanks shall not cause adulteration cf the
freezer or the utensils placed in it.

.7. A hand washing facility with running hot and cecld water,
scap and individual towels or a mechanical hand dryer shall be
available at all times in +the vicinity o©f the freezer when
preoducing product, except for those manufacturers operating at
fairs, outings, carnivals and other affairs of short duration,
where the use of single service cleaning towels will be allowed.

8.8. Proper, suitable and adeguate toilets and lavatories
will be available for each person involved in the manufacturing
operation.

8.9. Nc person having any contagious or infectious disease
shall be employed in or about the manufacturing operation, The
clothing habits and conduct of the employees shall be conducive to
and promeote cleanliness and sanitization.

§.10. Intermediate containers, such as palls or pouring
containers in which mix comes in contact shall be washed, rinsed
and sanitized immediately before use.

9.11. Storage o<f non-perishables shall not be in locker
rooms, tollet rooms or their vestibules, garbage rooms or




mechanical rooms.

§61-4B-10. Prohibited acts

10.1. No person may use non-pasteurized eggs or egg products
in product unless the product is pasteurized subseguent to the
addition of the eggs or egg products.

10.2. No person may be prohibited from offering for sale at
the point of manufacture any soft-serve frozen desserts or
imitation frozen desserts due to the product temperature exceeding
0°F as long as the temperature of the product has not exceeded a
temperature of 43°F,

10.3. ©No person may be prohibited from offering for sale at
retail any frozen dessert or imitation frozen dessert that exceeds
a@ temperature of OF as long as that product is held in small
Quantities for the purpose of softening the product for dipping
purposes and the product has not exceeded a temperature of 45°F at
any time.

ip0.4. Ne person may be prohibited from using chemicals
commonly used in the industry for cleaning and sanitizing dairy
equipment using normal industry practices due to the causing of
corrosion of the eguipment as long as the correosion caused is
minimal.

10.5. No person may produce any frozen desserts and imitation
frozen desserts in equipment that has not been sanitized.

10.6. ©No person may use a product that is drained from the
freezer at the end of a production run, called rerun, that has been
allowed to exceed a temperature of 45°F or that is likely to cause
adulteration of the product procduced when it is used.

1C.7. ©No person may use any spilled, overflowed and leaked
preoducts in manufacturing eguipment.

io.g. No person may reconstitute powdered mixes with non-
potable water or in an unsanitary manner. Such preoduct shall be
cooled to a temperature of 35-40°F within 4 Thours after
reconstituting.

10.9. No person may thaw frozen mixes in such a manner that
any portion of the product will be above 40°F for more than thirty
minutes.

10.10. No person may use steel wool or metal sponges for
cleaning equipment and utensils used for manufacturing.

§61-4B~-11. Animal Health




11.1. &all frozen desserts or imitation frozen desserts shall
be made from milk products or milk-derived ingredients from herds
which are located in a Modified Accredited Tuberculosis Area as
determined by the U.S. Department of Agriculture, Provided, that
herds located in an area that fails to maintain such accredited
status shall have been accredited by the U.S. Department of
Agriculture as tuberculosis free, or shall have passed an annual
tuberculosis test.

11.2. All frozen desserts or imitation frozen desserts shall
be made from milk products or milk-derived ingredients from herds
which are under a brucellosis eradication program which meets cone
of the following conditicons: .

11.2.a. Located in a Certified Brucellosis-free Area as
defined by the U.S. Department cof Agriculture and enrolled in the
testing program for such areas;

11.2.b. Meet U.S. Department of Agriculture reguirements
for an individually certified Brucelleosis-free herd;

l1l.2.c. Participating in a milk ring testing program at
ileast four times per year at approximately 90 day intervals, and
all herds with positive milk ring test results shall have the
entire herd blood tested within 30 dayvs from +the date of the
laboratory ring tests; or

li.2.4d. Have an individual blood agglutination test
annually with an allowable maximum grace period not exceeding 2
months.

§61-4B-12. Approved sampling and testing methods

12.1. Procedures for the collection and heolding of official
samples, the selection and preparation of apparatus, media and
reagents, and the analytical procedures, incubation, reading and
reporting o¢f results, shall be in compliance with the Standard
Methods for the Examination of Dairy Products, the 0Official Methods
of Analysis, or procedures referenced in 21CFR whichever is
applicable to the product being tested.

12.2. The Roese-Gottlieb Fat Extraction Method of testing for
milkfat is adopted as the approved method for determining milkfat
content of dairy products and is approved for all milkfat testing.

12.2.a. Milkfat tolerances for lowfat and nonfat
products shall be # .15%. Tolerances for the method will be added
to this tolerance.

12.3. Aseptically processed milk and milk products packaged
in hermetically sealed containers shall be opened in accordance
with procedures published in the U.S. Food and Drug Administraticn
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Bacteriological Analytical Manual.

12.4. The testing methods for drug residues in food shall be
those listed in Z1CFR Part 556 where applicable.

§61-4B-13. Approved laboratories

13.1. Labecratories wishing to be approved under provisions of
this article shall make application by letter to the commissioner.
The application shall list the name and address of the laboratory,
the owners, the laboratory directeor, and the names of the
individuals that will be collecting the official samples. In
addition, the application shall specify the methods for analysis,
give a listing of the eguipment used in the analysis, the quality
contrel and gquality assurance measures for sample collection,
handling and testing, and methods of record keeping and
notification. Other information supporting the application may be
given as supporting documents.

13.1.a. The commissioner shall have sixty days to review
the application, make an inspection of the facility, i1f necessary,
and approve or deny the applicatiocn.

13.1.b. The approval shall be for a two year period,
however the commissioner may reguest information suppeorting the
continued approval of the laboratory in the interim.

13.1.c. The laboratory may make amendments +to their
application at any time. Amendments are subject teo review by the
commissioner.

13.2. The commissioner may make inspections of the approved
laboratory at any time for cause.

13.3. The commissioner may suspend the approval of the
labcratory at any time £for cause. The laboratory may not test
cfficial samples under the provisions ¢f this article with a
suspended approval.

13.4. All official sampies collected under the authority of
this article shall be randomly scheduled and collected by a sampler
who is listed under the terms cf the apprcval of the laboratory.
The labecratory will have a variance of Z four weeks Ifrom when a
resample is due In order to schedule a sample collection in a
randoem manner. : :

13.5. Approved laboratories shall report all reguired
analytical test results to the commissioner and to the permittee no
later than five working days after the test was completed for non-
adulterated products, and within twenty-four hours for adulterated
products.
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13.5.a. All reports shall contain, the <time, date,
temperature of product when collected, name of the person
collecting the cfficial sample(s), the place where the sample(s}
were collected, the test results, analytical information to support
the quality control name ©f the laboratory performing the work,
and the signature of the laboratory director.

13.6. Test resulis reported to the commissioner and the
permittee shall be kept on file by these persons for at least two
yYears. Reports shall be availlable for inspection.

§61-4B-14. Enforcement policy

1é.1. The commissicner may institute charges against the
permittee and/or the distributor ¢f the mix used to manufacture the
products.

14.2. If over 30% of the samples of mix from unopened
containers are violative for a distributor within a three month
period, then all remaining viclations for unopened conteainers of
rnix shall be charged to the distributor until five official samples
taken on different days are all non-violative, No violations will
be charged to the distributor until at least 3 samples have been
collected from that distributor during the three month period.

14.3. Whenever one of the last five consecutive official
sample(s) taken on separate days within a one year period are found
to be adulterated, the commissioner shall send a writiten notice
thereof to the person concerned. This notice shall notify the
person of the enforcement peolicy.

14,4, Whenever two ©f the last five consecutive official
sample(s) taken on separate days within a one year period are found
to be adulterated the commissioner shall send a written notice
thereof to the person concernsad. This notice shall notify the
person concerned that a Level 1 suspension order is contemplated or
in effect, the length ¢f the suspension of the Frozen Desserts
Manufacturers Permit, give the reasons for the suspension and offer
the perscon conce*ned an oppcrtunlty to request a hearing in this
matter.

14.4.a, A Level 1 suspension order shall remain in
effect for three working days after the written notice is received
by the permittee. After this time period, the permit will be

automatically reinstated.

14.4.Db. The commissioner shall collect additional
cfficial sample(s) within 21 days of the sending of such notice,
but shall not sample before the lapse of 7 days from the sending of
such nctice. .

14.5, Whenever three of the last five consecutive official
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sample(s) taken on separate days within a one vear period are found
to be adulterated the commissioner shall send a written notice
thereof to the person concerned. This notice shall notify the
person concerned that a Level 2 suspension is contemplated or in
effect, the length of the suspension c©¢f the Frozen Desserts
Manufacturers Permit, give the reasons for the suspension and cffer
the person concerned an opportunity tc regues:t a hearing in this
matter. : -

14.5.a. A Level 2 suspension shall remain in effect
until the permittee submits and the commissioner accepts a written
plan of correction and reguest for a reinstatement of the permit.

14.5.5. The commissioner shall have seven days from the
date of receipt of this application to respond in the case of
bacterial violations and fourteen days if the suspension is for
other types of adulteration. The response shall accept or deny the
application and will give the terms and conditions under which the
permit will be reinstated.

14.5.c. The commissiconer shall collect additional
cfficial sample(s) within 21 days of the reinstatement of the
permit, but shall not sample before the lapse of 3 days from the
date of reinstatement.

14.6. If two Level 1 suspensions occur within a twelve month
period, then a hearing will be held to determine if the Frozen
Desserts Permit should be revoked.

14.7. All suspensions for adulteration due to bacteria shall
be summary suspensions.

l14.8. Persons who manufacture on an intermittent or
infreguent basis, such that the standard enforcement policy cannot
apply, will enter intc a consent agreement with the commissioner
for correction of the viclation(s) as a substitute for the standard
pelicy.

14.8. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the interested person(s) shall be
notified immediately, an investigaticon shall be made to determine
the cause, and the cause shall be corrected before the
manufacturing and distributicn of the product may resume.

14.10. A person who perfcrms a recall by veoluntarily removing
product from sale and distribution in an effective manner so as to
limit the potential harm to the health and well-being ¢f the public
may be eligible for éxenmptions from the normal enforcement policy.
The commissioner will consider the facts of each case when making
a decision on an exemption.
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§61-4B-15. Cleaning and sanitizing

15.1. Procedures for cleaning and sanitizing eguipment and
utensils that come in contact with frozen desserts and imitation
frozen desserts shall be in substantial compliance with these
guidelines.

i5.1.a. Thoroughly rinse all eguipment used during the
manufacturing process with lukewarm water until the water runs
clear. )

15.1.b. Use a suitable detergent designed tc remove the
product from the eqguipment on all surfaces, including inside the
freezer. The cleaning preocess will be sufficient to remove all
product and lubricant residues and should be performed in hot
(approximately 120°F) water.

15.1.¢c. Sanitize all clean surfaces that are likely to
come in contact with product with a suitablie bactericidal chemical
before use for manufacturing or storage cf product.

15.1.d. Prior to use, do not handle or expecse fto the air
any portion of equipment or containers that have been sanitized.

15.1l.e. When adding mix to the freezer after sanitizing,
hold the freezer draw tube open to allow all remaining sanitizer to
be removed from the machine.

i5.1.¢f. The occasicnal use of an acidic milkstone
remover is highly recommended.

:frozen.reg
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Director, Administrative Law
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NOTICE CF EMERGENCY RULE DECISION RBY THE SECRETARY OF STATE

AGENCY: Agriculture

RULE: New Rule, Series 4B, Frozen Desserts and Imitaticn Frozen
Desserts
DATE RULE FILED AS AN EMERGENCY RULE: June 26, 1991

DECISION NO, 23-91

Following reviewrunder WV Code 292~3-15a, it is the decision of the
Secretary of State that the above emergency rule ke approved. &

cepy of the complete deClSlon with reguired findings is avallable
from this office. '
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KEN HECHLER
Secretary of State
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KEN HECHLER
Secretary of Stata

MARY P, RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
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CATHERINE FRERQTTE
Executive Assistant

WILLIAM H. HARRINGTON
Chief of Staff

JUDY COQPER
Director, Administrative Law

DONALD R, WILKES
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SECRETARY OF STATE ' SHEREE COHEN

Special Assistant

Telephone: (304) 345-4000 - - .. _ Charleston 25305 . ) N {P1us all the volunteer
Corperations: 342.8000 - - - = - . - - s help we can get)
DECISION EMERGENCY RULE DECISION
{ERD 23-91)
AGENCY: Agriculture ) )
RULE: New Rule, Series 4B, Frozen Degserts and Imitation

Frozen Dessertis

FILED AS AN EMERGENCY RULE: June 26, 1991

par. L
par. 2
par. 3
par. 4
par. 3

The Department of Agriculture (Department) has f£ilsd the above
new rule as an emergency.

West Virginia Code 294A-3-13a requires the Secretary of State
to review all emergency rules filed after March 8, 1886. This
review requires the Secretary of State to determine if the
agency £iling such emergency rule: 1) has complied with the
procedures for Zdopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule. :

Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(2%A~3-185a(a)].

(AR} PErocedural Compliange: WV Code 284-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC) .

If an agency has accomplished the above two reguired filings
with the appropriate supporting decuments by the time the
emergency rule decisicon is issued or the expiration of the
forty-twe day review perioed, whichever i1s soconer, the
Secretary of State shall rule in faver cocf procedural
compliance. :




par. &
par. 7
par. 8
par. B8
par. 10
par. 1l
par. 1z
par. 13

The Department filed this emergency rule with supporting
documents with the Secretary of State June 26, 1991 and with
the LRMRC Juhe 26, 19381,

It is the determination of the Secretary of State that the
Department has complied with the procedural requirements of WV
Cede §2%A-3-15 for adopitiion of an emergency rule.

(B) Statutory Authority -- WV Code §18-14B-10(a) reads:

(a) Adopr, promulgate and enforce rules to carry out the purpose of this article.

It is the determination of the Secretary of State that the
Department has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emergency WV Code 29%2-3-15(g) defines "emergency” as
fecllcows:

{g) For the purposes of this section, an emergency exisis when the promuligation of a
riele is necessary for the immediate preservation of the public peace, health, safery or
welfare or is necessary to comply with a rime limitation established by this code or by
a federal statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfacticn of the Secretary
of. State that there exists a nexus batween the proposal and
the circumstances creating at least one of the above three
emargency categories.

The facts and circumstances as presented by the Department are
as follows:

The new frozen desserts and imitation frozen desserts law
requires regulations tc he in effect to set standards for
violative prcduct. It is necessary for the immediate
preservaticon of the public health, safety and welfare that
this remain in effect with conditions of adulteration
specified and viclators of the law be charged. Therefore this
rule is being filed as an emergency.

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §2%A-3-15(g). . . "immediate preservation of pubklic
peace, health, safety or welfare" and "prevent substantial
harm to public interest.”
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14

This decision shall be cited as Emergency Rule Decision 23-91
or ERD 23-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Department of Agriculture, the Attorney General and the
Legislative Rule Making Review Commission.

KEN HECHLER
Secretary of State
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