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Statement of Facts and Circumstances Relating to the Emergency Filing of
Amendments to Nursing Home Licensure Rule, 64 CSR 13
August 13, 1996

New federal requirements for the enforcement of nursing home standards for
participation in Medicare and Medicaid became effective July 1, 19935, W. Va. Code §
16-5C-19, passed by the 1996 Legislature (H. B. 2489, effective June 10, 1996) gives the
Secretary of the Department of Health and Human Resources the authority to “promulgate
emergency rules when the rules are required for compliance with federal law. The
regulations are subject to the provisions of § W. Va. Code 29A-3-1 et seq.’

Additionally, the Department agreed in the West Virginia Comprehensive Long-
Term Care Plan filed in response to a Memorandum Order filed under Wolford v. Lewis,
860 F. Supp. 1123 (S.D. W. Va. 1994), to draft and file amended nursing home licensure
standards in accordance with new enforcement standards adopted by the federal Health
Care Financing Administration. An order adopting the relevant part 2,08.01 of the
Comprehensive Long-Term Care Plan was filed October 4, 1994, An additional Order
requiring the enforcement of the proposed new sections 5 and 16 of the rule was filed
March 29, 1996.. Copies of the Orders and the West Virginia Comprehensive Long-Term
Care Plan are atiached.

The Department filed and withdrew a proposed amended Nursing Home Licensure
Rule on July 13, and August 22, 1996, respectively. The new Code, described above,
clarifies the Department’s authority to promulgate a rule which is not entirely in accord
with other portions of W. Va, Code § 16-5C-1 et seq., and also to promulgate the rule as
an emergency rule.

Accordingly the Department is submitting the revised amended Nursing Home
Licensure Rule, 64 CSR 13, for emergency filing as authorized by W. Va, Code § 16-5C-
18. The proposed amended rule has been filed for a public comment period which ends
August 26, 1996,
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Rule Abstract
Division of Health
Department of Health and Human Resources
Proposed Amended 64 CSR 13, Nursing Home Licensure

The main purpose of the proposed amendments to the Nursing Home Licensure
Rule is to make the licensure rules consistent with mandated federal enforcement proce-
dures. The new enforcement procedures invoive: 1) Changing and adding definitions of
terms; 2) Deleting the scoring system, all references thereto, and Class values for all
individual items; 3) Adding a section related to action on complaints of resident neglect
and abuse, and misappropriation of resident property; and 4} Revising and combining the
existing sections on penalties and due process. The present scoring sysiem is not
consistent with federal rules. _

New and revised sections provide for: the director’s powers, duties and rights with
respect to enforcement, the inspection procedure and his/her obligations to residents; the
procedure for civil penalues; action when there is immediate jeopardy to patients; program
participation; change of ownership; temporary management; state moaitoring; directed plan
of correction; directed in-service training; revocation or suspension of license; and
hearings and due process. W. Va. Code § 16-5C-19, passed by the 1996 Legislature (H.
B. 2489, effective June 10, 1996) gave the Department the authority o revise the rule
when required by federal law or regulations, and to file the revised rule as an emergencv
rule. The Department will file the revised rule as an emergency rule in addition 1o filing
it for public comment, in order to come into compliance with Court Orders issued under
Wolford v. Lewis, 860 F. Supp. 1123 (S.D. W. Va. 1994). In the event of approval by
the Secretary of State, the emergency rule will be effective on the date the Secretary of
State’s Emergency Rule Decision is filed.

The Department has added to the rule a security bond schedule already in use.
Other revisions make the rule consistent with current laws regarding patients’ legal
representatives and substituted consent, and update the rule for consistency with changes
in the W. Va. Code, dates of referenced rules with which nursing homes are required to
comply under various State and federal rules and regulations, and current style standards.

For further information contact: The Office of Health Facility Licensure and Certifi-
cation, telephone (304) 558-0050, Bureau for Public Health, Department of Health and
Human Resources, State Capitol Complex, Building 3, Room 518, Charleston, West Vir-
ginia, 25305; or the Office of Regulatory Development, telephone (304) 558-3223, Bureau
for Operations;” Department of Health and Human Resources, State Capitol Complex,
Building 3, Room 265, Charleston, West Virginia, 253035, '
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FISCAL NOTE FOR PROPOSED RULES

Rule Title: Nursing Home Licensure, 64 CSR 13
Type of Rule: _X Legislative ) Interpretive Procedural
Agency: Department of Health and Human Resources

Address: Building 3, Capitol Compiex
‘ Charleston, W. Va. 25305 ,

1. Effect of ANNUAL FISCAL YEAR
1
Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost i) S S g 5

Personal Services

Current Expense

Repairs & Alterations

Equipment

Other

2. Explanation of above estimates.

The Department has already budgeted for new enforcement procedures, which
are supported in part by federal funds.

3. Objectives of this rule:

The purpose of the proposed revisions is to make the licensure rules consistent with
mandated federal procedures and to comply with Orders issued October 4, 1994 and March 29,
1996 in Wolford v. [ewis, 860 F. Supp. 1123 (S.D. W. Va, 1594),




4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

None anticipated for fiscal vear 1996-97. The Department is uncerizin of the
extent these new enforcement procedures will increase litigation. It is possible that
additional legal activity will require more funds, but there is no way at the present to
estimate to the response of the nursing home industry and the potential increase in costs.”
By January, 1997 the Department will be able to use the ﬁrst six months activity to
project future needs.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of Citizens.

There is potential for impact on the nursing home industry and patients.
However, it must be noted that this impact is under the control of federal mandate.

C. Economic Impact on Citizens/Public at Large,

There is some potential for impact on citizens in general to the extent that
nursing home care is supported by taxes. However, it must be noted that this impact is
under the contro! of federal mandate.

Date: July 18, 1996

Signature of Agency Head or Authorized Representative

Lo D Tor ALY o

Gretchen O. Lawis, Secretﬁ'v
Department of Health and Human Resources
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64 CSR 13

PROPOSED - TITLE 64 F! L E D
WEST VIRGINIA ADMINISTRATIVE RULES
DIVISION OF HEALTH ' '
SERIES 13 hig 16 2 20 pi '38
NURSING HOME LICENSURE RULE
CEFICE OF WEST VIRGINIA
Ed. Note: This rule has been renumbered and reformatted using the new numbering sgkgs@évmr fﬂrrga; E
rules of the Secretary of State. Where a section has been entirely deleted, the number of the section is
inchuded; otherwise, previous section numbers are not shown. :

§ 64-13-1. General.

1.1. Scope. -- Thesetegislative—ases—establish This legislative rule establishes general rules and

procedures for the licensing of nursing homes.

1.2. Authority. - § 16-3C-5.. Related. § 16-5C-1 et seq.
1.3. Filing Date. --
1.4, Effective Date. --

1.5. Supersession of Former Rule. -- This rile amends and reenacts West Virginia Depariment of
Health and _Human Resources Administrative Rules, Title 64. Series 13, Nursing Home Licensure.
effective’ Aptil 6. 1990,

1.6._Application. -- This rmle applies to everv individual and every form of oreanization, whether
incorporated or umincorporated. inciuding anv_partnership, corporation, trust. association or political
subdivision of the state which operateg or applies to_cperate a nursing home as defined_in this rule and
W. Va. Code & 16-35C- 2(¢c).

1.7. Enforcement. -- This rule s enforced bv the secretary of the department of health and human

resources or his or her Jawful designee.

§ 64-13-2. Definitions.

2.1. Applicant. -- The person who submits an application for a license or renewal of a license to
operate 2 nursing home. '

7/10/96 - _ _ } 1




64 CSR 13

2.2. Bed Capacity. - The maximum number of beds the facility is currently licensed to offer for
patient cccupancy.

2.2. Boarding Home. — An establishment which is held forth to the public as providing, or which
is operated to provide only room and board to persons not in need of medical or nursing treatment or
personal supervision. In contrast to nursing homes or personal care homes, a boarding home does not
provide perscnal assistance in eating, dressing, ambulation or any other daily living activities, any type
of medical or nursing care, or any degree of personal supervision.

2.4.. Change of Qwnership. — Any transaction which results in a change of control over the capital
assets of a facility including but not limited to a conditional sale, a szle, a lease or a transfer of title or
controlling stock {See Section $3=% 3.1.h of theseregulations this rule}.

2.5. Conmolling Person. -- Any person who by reason of a direct or indirect ownership interest
whether of record or beneficial has the ability, acting either alone or in concert with others with ownership
interests, to direct or cause the direction of the management or policies of a facility. No employee of the
department of health and human resources shall, by reason of his or her official position, be deemed con-
sidered to be a controlling person of any facility, nor shall any person who serves as an officer,
administrator or other employvee or as a member of a board of directors or trustees of any facility be
deersed considered to be a controlling person solely as a result of sueh the position or his or her official
actions in sueh the position. ~

2.6. Day Care Services. — Services and supervision provided to nonresident individuals who are
capable and desirous of semiindependent living. Services may include supervised nutrition, planned,
organized activities and protecrive supportive environment not to exceed twelve hours per day per person.

2.7. Deparmment. -- West Virginia department of health and human resources.

2.8. Deficiencv. -- A staternent of the ruile and the fact that compliance Eas not been established and
the reason therzafor.

- The secretarv of the department of

health and human resources or his or her designee.

2.10. Facility. -- Any nursing home as defined in Section 43% 2.23 of these-zesulatiens this rule.

2.11. Goveming Body. -- The individual, agency, group or corporation, appointed, elected or
otherwise designated in which the ultimate responsibility and authority for the conduct of the facility is

vestad. : =

2.12. Health Care Financine Administration. -- The federal agencv which implements standards for
the process of surveving skilled nursing homes under Medicare and nursing homes under Medicaid and
for the process of certifving that these homes meet the requirements for participation in the Medicare and
Medicaid procrams.

7/10/96 B - pA




64 CSR 13

2.13. Immediate Family. -- Each parent, child, spouse, brother, sister, first and second cousin, aunt
and uncle of an individual, whether sueh the relationship arises by reasons of birth, marriage or adoption.

2.14. Immediate Jeopardy. -- A situation in which the nursing home’s noncompliance with one (1)
or more raguirements of licensure has caused. or is likelv to cause. serious injurv. harm. impairment. or

death to a resident.

2.15. Legal Representative. -- S

2.15.2. A conservator. temporary conservator or limited conservator appointed pursuant to the
West Virginia Guardianship and Censervatorship_Agct, W. Va. Code, §44-1-1-at seq.. within the limits set
by the order: .

2.15.b. A guardian, temporarv gcuardian or limited guardian sppointed pursuant to the West
Virginia Guardianship and Conservatorship Act. W, Va. Code. §44-1-1-gt seq.. within the limits set bv
the order: . o

2.15.c. An individual appointed as committee or guardian pror to June 9. 1994, within the
limits ser by the appointing order and W. Va. Code 44A-1-2(d);

2.15.d. A person having g medical power of attornev pursuant to the West Virginia Medical
Power of Attormev Act, W. Va, Code §816-30A-1 et seq.. within the limits set bv the law and the

appointment; _

2.15.e. A renresentative pavee under the U.S. Social Security Act, Title 42 US Code 8301 et
.. within the limits of the pavee's legal authority;

2,15 A surrogaté decision-maker appointed pursuant to the West Virginia Health Care
Surrogare Act. W. Va. Code 8§16-30B-1 et seq., or the West Virginia Do Not Resuscitate Act. §816-30C-

1 et seq., within the lirnits set by the appointment;

2.13.g, An individual having a durable power of attornev pursuant to W. Va, Code §39-4-1. or
a power of attornev under common law. within the limits of the sppointment: or

2.15.h, Arn individual lawfullv appointed in a similar or like relationship of responsibilitv for
a resident under the laws of this State. or another State or legal jurisdiction, within the limits of the

applicable stature and appeinting authority.

2.16. License. -—--The document issued by the director which constitutes the authority o receive
parients and perform services included within the scope of these-regulations this rule.

2.17. Licensed or Registered. -~ When appiied to 2 person means that the person to whom the term
is applied is dudy licensad or registered to follow a profession by the proper authority within the State of
West Virginia and when applied to a facility means that the facility is duly licensed by the department of

2.18. Licensed Nursing Personnel. -- Licensed registered professional nurses and licensed practical
nurses. e :

2.19. Licensee. — The person or bedy o whom the license is issued, who shall be held responsible
for compliance with all rules, regulations and minimum standards.

LW
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64 CSR 13

2.20. Noncompliance. — Any deficiencv that causes a nursing home to not be in substantial
compliance. , , : .

2.21. Nurse Aide Registrv. -- Registrv of nurse aides who have:

. i

2.21.a. Successfiillv completed a nurse aide training and competency evaluation program or nurse
aide competency evaluation program; L 5

2.21.b. Been deemed as meeting these requirements: or .

- 2.21.c. Have had these reguirements waived bv the director.

2.22.. Nursing Care. -- Those procedures commonly employed in providing for the physical.
emotional and rehabilitational needs of the ill or otherwise incapacitated which require technical skills and
knowledge beyond that which the untrained person possesses, including, but not limited to, such
procedures as; irrigations; catheterization; application of dressings; supervision of special diets; objective
observation of changes in patient condition as a means of analyzing and determining nursing care required
and the need for further medical diagnosis and treatment; special procedure contn’buting to rehabilitation;

orally; and carrving out other rreatments prescnbed by a physu:lan whzch involve a 11ke 1evel of
complexizy and skill in administration.

2.23. Nursing Home. -- Any institution, residence or place, or any part or unit thereof, however
named, in West Virginia, which is advertised, offered, maintained or operated by the ownership or
management, whether for a consideration or not, for the express or implied purpose of providing
accommedations and care, for a pericd of more than twenty-four (24) hours, for three{33 four {4) or more
persons who are ill or otherwise incapacitated and in need of nursing care due to physical or mental
impairment, or which prowd&s SEMC&S for the rehabilitation of pearsons who are convalescing from illness
or incapacitation.

2.24. Nursing Personnel. -- The director of nursing, charge nurse and all employess under the direct
supervision of the director of nursing or charge nurse who attend to patient-oriented nursing functions,
including registered professional and licensed practical nurses, nursing aides and orderlies, but excluding
employvees engaged in administration, dietetics, housekeeping, laundry and maintenance.

2.25. Patient. -- An individual under care in a nursing home.

2.26. Person. -~ An individual and every form of crganization, whether incorporated or
unincorporated, including any parmership, corporation, trust, association or political subdivision of the
state. - o

2.27. Personal Assistznce, -- Personal services, including, but not limited te, the following: help in
walking, bathing, dressing, feeding, or getting in or out of bed, or supervision required because of the age
or mental impairment of the patient.

2.28. Personal Care Home. -- Any instinntion, residence or place, or any part or unit thereof, however
named, in this state which is advertsed, offered, maintained or operated by the ownership or management,
whether for a consideration or not, for the express or impiied purpose of providing accommodations and
personal assistance and supervision, for a period of more than twenty-four (24) hours, to she63 four (4)
or more persons who are dependent upon the services of others by reason of physical or mental

impairment but—she-do-snet-require-nursing-eare who mav require limited and intermittent nursing care,

7/10/96 : . o , , 4




64 CSR 13

inciuding those individuals who gqualify for and are receiving services coordinated by a licensed hospica:
Provided. That services utilizing equipment which requires aux111arv power in the event of a power failure
mav not be used unless the personal care home has a backup generator,

2.2, Premises. — A tract of land, together with all buildings, equipment, fixrures and facilities
erected, constructed or situated thereon, and all rights, powers, easements, and rights-of-way, and all
interests in propefty, real, personal or mixed, now owned or hereafier acquired by a licensed person and
appurtenant to or used in connection with the licensed facility.

2.30. Principal Stockholder. -- Any persen who beneficially owns, holds or has the power to vote
ten percent (10%) or more of any class of securities issued by a corporation.

2.31. Regulatorv Grouping. - The s=ts of requirements under the various subsections in a main

section. For example. Section 6. General Hezalth and Safetv. has nine (9) rezulatorv_groupings.

2.32. Reneat Deficiency. -- A deficiency found at the last survey for which & civil monev penalry
was imposed and sustained. the deficiencies are subsaguentlv corrected. but deficiencies in the same
reculatory grouping of reguirements are found again at the nex: survev.

2.33. Restraint. -- Any device which limits movement by the patient and which cannot be removed
easily by the patient, or any chemical or drug used to limit movement by 2 patient or to limit the mental
capacity of a patient beyond the requirements of therapeutic treatment.

[ B8]

.34. Resident. -- An individua! living in a nursing home,

188)

35. Secretarv. -- The secretarv of the department of health and human resources.

2.36. Serious Physical Harm. -- That type of bodily injury in which:

2.36.a. A part of the body would be permanently removed, rendered functionally useless, or
substantially reduced in capacity, either temporarily or permanently; or

2.36.b. A part of an internal function of the body would be inhibited in its normal performance
to such a degree as to shorten life or cause reduction in physical or mental capacity.

2.37. Sponsor -- The person or agency” 1e°ally responsible £e;—&he—%—e-1—£as—e—&aé the support of 2
patient. : -

2.38. Standard Survev. -- A periodic. resident-centered inspection which gathers information about

the quality of servicé and care firnished in a nursing home 1o determine compliance with the requirements

for_licensure under this rule.

2.39.  Substandard Quality of Care, -- One 71) or mora deficiencies which constitute either immediate

jeopardv to resident health or safetv, or actual harm.

2.40. Substantial Compliance. -- A level of compliance with the reguirements of this rule such that
any identified deficiencies pose no greater risk to resident health or safety than the potential for causing
minimal harm.

2.41. Substantial Probability. --- The more likely consequences.

tn
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2.42. Stop Order. -- A written policy that definitelv prescribes the number of doses or the period of
time after which administraticn of a drug to a patient must be stopped automatically, unless the physician’s
order for the drug specified the number of doses or the period of time the order was to be in effect.

2.43, Transfer Agreement. -- An 'égreement with a hospital which provides the basis for
arrangements under which inpatient hospital care or other services are available promptly to the facility’s
patients when neeced.

2.44, Unit Dose. ~ The ordered amount of a drug dispensed by a pharmacist in a dosage form ready
for administration to a particular person by the prescribed route at the prescribed time.

§ 64-13-3. State Administrative Procedures.

-

3.1. Generzl Licensure Provisions.

3.1.a. No person may establish, cperate, maintain, offer or advertise within the State of West

Virginia, a nursing home as defined in W—a—Code 16 5C—asamended-and-herein W, Va, Code § 16-
5C-2{d) and this ruie uniess that person obtzins a current valid license.

3.1.b. Neitheran The original merevrerewst license shall be issued under theseresulatiens this
rule for a project reviewable under WerVa—GCode-3-16-2Daswsmended W, Va, Code § 16-2D-1 et seqg.
wrless onlv if the %esﬂa@ﬁa&&e—heaﬂw&mmg—aﬂd-dewbpmeﬁ* health care cost review agency

has issued a finding, after a final conformance review, that the completed project conforms to the terms
of the certificare of need decision issued for the project.

3.l.c. A separate license shall be required for musing homes maintained or operated on separate
premises even though maintained or operated under the same ownership or management.

3.1.d. Separate buildings on the same premises operated under the same ownership and
management shall constitute one (1) licensed facility, unless the director deiermines otherwise.

3.1.e. A license shall be valid only for the premises and persons named in the application.

3.1.f. A license is not transferzble or assignable and shall be surrendered on demand to the
director. ‘

3.1.g. If the ownership of a facility with a valid unexpired license changes, the new owner shall
apply for a new license.

3.1.h. The application of the new owner for a license shall have the effect of a valid license for
three (3) months from the date the application is received by the director.

3.1.i. The facility name shail be changed only with the director’s approval.

3.1). An approved name change shall be shewn-inthe pextHeonse-issned reflected in a newlv
issued license at a cost of fiftv dollars ($30) at the time of the change.

3.1.k. The words "clinic," "hospital,” "sanitarium,"” or any other word which suggests a type of
institution other than the proposed facility shall not appear in the name.

3.1 A license.sﬁall‘state:
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3.1.1.1. The name of the facility to which it applies;

3.1.1.2. The maximum bed capacity for which it is granted;’

.1.1.3. The date of issuance; and

V3]

3.1.1.4, The expiration date.

3.1.m. The name on the license shall be that used in the application which specifically identifies
the facility.

3.2. Exceptions.

3.2.a. Unless such facilities request licensure as a nursing home, nothing contained in these
regulatiens this rule shatl-apply applies to: _

3.2.a.]. A hospital as defined in W, Va. Code § 16-5B-1—as-amendad;

3.2.2.2. A state or federally cperated institution, as defined in W. Va. Code § 27-1-6 or
W. Va. Code § 25-1-3-as-amended;

3.2.a.3. Institutions operated for the care and treatment of alcoholic patients;
3.2.a.4, OQffices of physicians,;
3.2.a.5. Hotels;

3.2.2.6. Boarding homes, as defined in Section 44 2.3 of these—regulations this rule, or
similar places that furnish to their guests only room and board;

3.2.a.7. Extended care facilities operated in conjuncticn with a hospital;

3.2.2.8. Faciiities, including intermediate care facilities for the mentally retarded, required
tc be licensed under W, Va. Code § 27-9-1;—as-amended; oz

3.2.29. Personal care homes as defined in Section 423 2.28 of shese-ressiatiens this rule:
or . . —— . . o . N

3.2.2.10. Homes or asylums operated bv fraternal orders pursuant to W. Va. Code § 35-3-1
er seq. o

3.2.b. The care or treatment in a household, whether for compensation or not, of any person
related by blood or marriage, within the degree of consanguinity of second cousin to the head of the

household, or his or her spouss, may-net-be-deemea—te does not constitute a nursing home within the
meaning of theseregulations this rule, _ L

3.3, Initial License.

3.3.2. Ar applicant shall submit an appiication to the director, on a form prescribed by the
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director, containing information sufficient to demonstrate that the facility is in compliance with the

standards for nursing homes established in M-Geée%%é&es—ame&éeé—a&é%e—%eaaiﬁﬁe&s W,
Va. § Code 16-5C-1 et seq. and this rule.

3.b. The application shall be filed not less than thirty (30) days and not more than ninety (90)
days prior to the date proposed for commencement of cperation {See also Section 6 4 of thesereguiations
this rule). } - N } _.

3.3.c. The application shall contain at least the information required by this Section 3.3 of this
rule, . L —. L = -

3.3.d. Where the information required pertains to activities propesed to be undertaken by the
applicant, the applicant shall provide information cn sweh the proposed activities.

3.3.e. The following informaticn pertaining to ownership shail be submitted:
3.3.2.1. The name and address of the individual submitting the application;
3.3.e.2. The name, address and principal occupation of the following:

3.3.e2.A. Each person, who as a stockholder or otherwise, has a proprietary interest
of ten (10) percent or more in the facility;

3.3.e.2.B. Each officer and director of an incorporated facility;
3.3.e.2.C. Each trustee and beneficiary of a facility which is a trust; and

3.3.e2.D. Each officer and director of any corporanon w}uch has a proprietary interest
of fiftv (50) percent or more in the facility;

3.3.2.3. The name and address of the owner of the facility if the owner is not the applicant;
and

3.3.2.4. The name and address of the owner of the facilizy premises if he or she is not the
applicant or the owner under Section 53-5 3.3.e of these-regulations this rule.

3.3.f. Where the applicant is the lessee or the assignee of the facility or the premises of the pro-
posed facility, a signed copy of the lease and any ass1gnment thereof shal l he submltted with the initial
applicazion.

3.3.g. If the owner of the facility premises is a corporation, the name and address of the
following shall be submitted as part of the application:

3.3.g.1. Each person who, as a stockholder or otherwise has a proprietary interest of ten
(10) percent or more in the corporation;

.2. Each officer and director of the corporation;

w
L,)
(IO

.3. Each trustee and beneficiary of the corporation if it is a trust; and

(P
W
aQ

Each officer and director of any corporation which has a proprietary interest of

9]
ot
tia)
I
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fifty (50) percent or more in thé owning corporation.
3.3.h. The following information pertaining to operation of the facility shall be submitted:
3.3.h.1. The specific name and address of the facility;

3.3.h.2. The level of participation, if any, in the Medicare and Medicaid programs (e.g.,
skilled nursing facility, intermediate care facility);

3.3.h.3. The proposed bed capacity of the facility, by unit where units will be specialized;

3.3h4. An organizational plan for the facility indicating the number of employees and their
positions and duties;

3.3.h.5. The name and address of the administrator;

3.3.h.6. Evidence of compliance with applicable laws, rules. and regulations governing
zoning, buildings, safety, fire prevention, sanitation, and any other laws,_rules, and regulations as specified
in theseregulations this rule;

3.3.h.7. Evidence of approval by the state health planning and development agency, if

necessary (See Section 52 3.1.b of theseregunlations this rule);

3.3.h.8. The names and locations of any other facilities which are or have been operated
by the owner or manager, or for which one (1) of the indivicuals identified in Section 53-5 3.3.e of these
regutations this rule is a congoliing person as would be identified under Section-5-3-5 3.3.e of these-regu
hations this mle for sueh the facility; and

3.3.h.9. Any additional information which the director may require.

3.3.i. A nonrefundable application fee of one hundred dollars (S100) shall be submitted with
the application for an initial license.

3.3j. An initial license shall be issued only after the director inspects the facility {See Section

&2 4.2 of theseresulatiens this rule}. -

3.3.k. A facility found on inspection to have deficiencies shall be subject to Section &% 3.7 and
Section +6 14 of theseregulations this rule relating to plans of correction and penalties relating thereto.

3.3.1. The director shall issue an initial license if he or she finds:
3.3.1.1. That the individual applicant, and every partner, trustee, officer, director and
controlling person of an applicant which is net an individual is a person responsible and suitable to
operate, direct or participate in the operation of a facility by virtue of the foliowing:
3.3.1.1.A. Financial capacity;
3.5.1.1.B. A_I_Jpropriate business-or professibnal experience;
33.11.C. A record of compliance with any lawfill orders of the department or other

licensing agency for any jurisdiction in which the applicant or any individual identified in Section $3-5
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3. of_ﬁqe’se—;egy:ﬂéﬁeas this rule has operated, directed, or participated in the operation of a facility; and

3.3.1.1.D. Lack of revocation of a license to operate a nursing or personal care home
in West Virginia or any other jurisdiction during the previous five (5) years; and

3.3.1.2. That the facility substantially complies with these-resulasiens this mle.

3.3.m. A license issued-afertheofoctivedoteof these-repulations—chall-be is valid for one (1)

year from the date of issuance.

3.4. Renewal License.

3.4.2. An applicant for a renewal license shall submit an application to the director on a form
prescribed by the director containing at least the following information:

3.4.a.1. A balance sheet of the facility prepared not more than one (1) fiscal quarter
preceding the application date, setting forth assets and liabilities, including all capital, surplus, reserve,
depreciation and similar accounts;

3.4.a2. A statement of operations of the facility for the twelve (12) month period not more
than one (1) fiscal quarter precedent to the application date, setting forth all revenues, expenses, taxes,
extraordinary items and other credits or charges;

3.4.a.3. A statemment showing any changes in the name, address, management or ownership
information on file with the director; and

3.4.a.4. areport on the facility in the form prescribed by the director.

3.4.b. If a facility is in compliance with the requirements of the Health Care Facility Financial

Disclosure Law, W-—¥a—Ceode3- 165k —asamended W. Va. Code § 16-5F-1 et seq., it w#d shall be

considered to have met the requirements of See&e-né—4—l—€a—e—} Sections 3.4.a.1, 3.4.a.2 and 3.4.a.3 of
theseregiiatiens this nyle

3.4, A completed application for renewal of 2 license shzll be submitted not less than thirty
(30) days ané not more than ninery {90) days prior to the scheduled expiration date of the current license,

3.4.d. The fee for renewal of a license

shall-befour dollers {S4)ner-beddatermined-acsording
to-the licensed-bed-capacin—ethefuecility——and as determined bv the director pursuant to W. Va. Code

§ 16-5C-6(e) shall accompany the license renewal application.

3.4.e, The director shall renew an original license when the following conditions are met:

3.4.e.l. The director finds the facility in compliance with the provisions of W-—Wa—Cede
§16-5Casamended W, Va. Code § 16-3C-1 et seq. and with theseresulations this rule;

3.4.e.2. The licensee applied for a renewal within the time period specified in this Section;
and "’ - : '
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3.4.e.3. The licensee submits the correct renewal fee with the application.

3.4.f A renewal license shall-be is valid for one (1) year from the date of issuance.

3.5. Provisional License.

3.5.a. If the director finds that a facility applying for renewal of a license is not in substantial

compliance with the requirements of theseregulations this rule and the provisions of 5«J«L—‘»—a—%’.—‘eéce—‘g—.-é-
SC—as—amended W. Va. Code § 16-5C-1 et seq., the director may, at his or her discretion issue a

provisional license.

3.5.b. A provisional license may be issued cnly when the director makes the following findings:
3.5.b.1. That the care given in the facility is adequate t0 meet pzatient neads; and

3.3.b.2. Thart the facility has demenstrated improvement and potential for substantial
compliance within the term of the license for which renewal is requested.

3.5.c. A provisional license shall not be issued for a period greater than rwelve (12) months.

3.5.d. A provisional license shall not be renewed.

. 3.6. Inspections of Licensed and Unlicensed Facilities, -

3.6.a. The director shall conduct at least one (1) unannounced inspection annually of a facility

holding a license to determine compliance with the provisions of W—e—Code $ 16 SCasamended W.
Va. Code § 16-5C-1 et seq. and thesereguistions this rule.

3.6.b. The director shatthave has the right 10 enter the premises of a facility which the director
has reason to believe is being operated or maintained as a nursing home without a license in accordance
with W. Va. Code § 16-5C-9 asamended.

3.6.¢c. If the owner or person in charge of an unlicensed facility refuses entry pursuant to this
Section, the director shall apply to the circuit court of the counsy in which the facility is located for =
warrant autherizing inspection.

3.6.d. If the director finds on the basis of the inspection that the facility is operating as a
nursing home without a license, the facility shali apply within ten (10) days for a license in accordance

with the provisions of these-resuiations this rule or shall reduce its patient census to less than tree(3)
four (4). ' - - , , ' )

3.6.e. Failure to apply for a license shall be subject to the penalties established in Section 4+
3.7.k and Section +6 14 of theseresulations this rule.

3.6.f. A repott of an inspection made pursuant to theseregulations this rule shall be made in
writing and shall be maintained on file by the director.

3.6.2. Ar'inspection report shall list each deficiency in the facility’s compliance with starutes
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and rules and regulations indicating for each deficiency specifically which provision has not been met.
3.6.h. The director shall send a copy of a report of an inspection to the facility.

3.7. Plans of Correction.

3.7.a. A facility found cn the basis of an inspection to have deficiencies shall develop a plan
of correction and submit it to the director within shir—36+ twentv (20) days of receipt of a report of
inspection.

3.7.b. A plan of correction shall specify a reasonable time within which the facility shall correct
each violation cited in the report.

3.7.c. The iime shall be the shorrest possible time within which the facility reascnably can be
expected to correct the violation.

3.7.d. The time stated shzll be subject to approval or modification by the director.

3.7.e. In determining whether to approve the time submitted by the facility, the director shall
consider the following factors: '

3.7.e.1. The seriousness of the violation;
3.7.e.2. The number of patients affected;
3.7.e.3. The availability of required equipment or personnel;

3.7.e.4. The estimated time required for deliverv and installation of required equipment;
and

3.7.e.5. Any other relevant circumstances.

3.7.f. A plan of correction submitted by a facility shall be approved, modified or rejected by
the director.

3.7.g. The director shall notify each facility within ten {10} days as to whether a plan of
correction has been approved, modified or rejected.

3.7.h. If the director rejects or modifies the plan, the reasons for the action shall be stated.

3.7.1. When the director rejects a plan of correction, a reasonable time for submission of a
revised plan may be allowed before civil penalties are assessed.

3.7.j. The director shall not allow time for submission of a revised plan where the deficiency

to be corrected is a-Classt-deficteney is immediate jeopardv or causes a resident harm.

3.7.k. Upon the failure by a facility with deficiencies to submit a plan of correction which is
approved by the direeter or to correct any deficiency within the time specified in an approved plan of cor-
rection, the director may assess civil penalties as hereinafter provided in this rule or may initiate any other
legal or disciplinary action available to him in accordance with the $West3irginia Codeof-1031as
ameﬂéeé—eaé—ﬂa&ee—feau-l—a&eas State law and this rule. .
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3.8. Interference with Official Duties,
No licensee or employee of any nursing home shall engage in the following activities:

3.8.a Willfully prevent, interfere with or attempt t¢ impede in any way the work of any dab:
authorized representative of the director or of the state fire marshal in the lawful enforcement of inspection

duties;

3.8.b. Willfully prevent or attempt to prevent any-sueh the representative from examining any
relevant books or records in the conduct of inspection duties; or

3.8.c. Willfuliy prevent or interfere with amy-sueh the representative in the preserving of
evidence of any viclation of these-regulatiens this rule.
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3.9. Complaint Investigation.

3.%9.a. Any person may register a complaint with the director alleging violation of applicable
laws. rules or regulations by the facility. A compiainant shall state the substance of the complaint and
shall identify the facility involved.

3.9.b. Upon receipt of a complaint, the director shall attempt to determine whether the complaint
is willfully intended to harass a licensee or is without reasonable basis.

3.9.c. The dirsctor shall notify a complainant presenting a complaint determined either as
intended to harass a licensee or as without reasonable basis that no further investigation will be conducted.

e

3.9.d. The director shall conduct an unannounced inspection of the facility to determine the
validity of the complaint.

3.9.e. The department shall provide the facility with notice of the substance of the compiaint
onlv at the time of the inspection.

3.9.f. The director shall conduct sueh other investigation as—s necessary to determine the
validity of the complaint.

3.9.g. No later than fve—5 fifteen (15) working days after completing an investigation of a
complaint the director shall notify the complainant and the facility in writing of the results of the

investigation.

3.9.h. A description of the corrective action the facility will be required to take and of any
disciplinary action to be taken by the director will be sent to the complainant upon receipt of written

request,

3.9.i. If a complzint has been found to have merit, the director shall advise any injured party

of the possibility of a civil remedy under WMa~Cede§16-5Casamended W. Va. Code § 16-5C-1 et
5£d. . ) . . S

3.9, The narig of a compla_iri'a.nt or of any person named in a complaint shall be safeguarded
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by the department and shall not be disclosed without the individual’s written authorization.

3.9k Disclosure of the name of a patient identified in a complaint Who is not the complainant
shall be subject to the confidentiality provisions otherwise in effect in these-reguiations this rule and shall
not be disclosed without the patient’s prior writter authorization.

3.9.1. If a complaint becomes the subject of a judicial proceeding, nothing in this Section shall
be construed tc restrict disclosure of information which would otherwise be disclosed in a judicial

proceeding.

3.9.m. Before any complaint is disclosed to a facility, or to the public pursuant to Section 543
3.11 of shese-regulations this rule, any information in the compiaint which could reasonably identify the
complainant or a patient shail be deleted.

3.9.n. A facility is prohibited from discharging or in any manner discriminating against a patient
or employee because the individual has filed 2 complaint or participated in a proceeding authorized by

W a-Code$-16-5Cas-amended W. Va, Code § 16-5C-1 et seq.

3.5.0. Violation of the prohibition of Section 53215 3.5.n of sheseresulations this rule shall
be is grounds for suspending or revoking the facility’s license.

3.5.p. A rebuttable presumption of retaliatory action against a patient shail arise against any
facility which in any way adversely discriminates against a patient bv whom or on whose behalf a
complaint has been submitted to the director or who is involved in any proceeding instituted under ¥~
Ma—Code—$t6-5-asamended W. Va. Code § 16-5C-1 et seq., within one hundred and twenty {120} days

of the filing of the complaint or the institution of any such proceeding.

3.10.  Action on Ceomplaints of Resident Neglect and Abuse, _and Misappropriation of Resident
Property.

3.10.a. The director shall review all allegations of resident neglect and abuse., and
misappropriation_of resident propertv_regardless of their source. ~

3.10.b. If there is reason 1o believe, either through oral or written evidence, that an individual
used by a facilitv to provide services to residents could have abused or neglected a resident or misappro-

priated a resident’s property, the director shall investigate the allegation.

3.10.c.  If the director meakes 2 preliminarv determination that the abuse, neglect or

misappropriation of propertv occurred. he or she must notify in writing:

3.10.c.1. The individuals implicated in the investization: and

3.10.c.2. The curren: administator of the facility in which the incident occurred.

3.10.d. The director shall notifv the individuals specified in Section 3.13.c of this mle within
ten (10) working davs of the director’s investigation. The notice must include the:

3.10.d.1. Nature of the allegation(s):

3.10.d.2. Date and time of the occurrence;
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3.10.d.3. Right to a hearing:

3.10.d.4. Director’s intent to report the substandated findings in writing. once the individual
has had the opportunity for a hearing, to the nurse aide registrv or appropriate licensure authority:

3.10.4.5. Fact that the individual’s failure to request a hearing in writing within thirty (30)
davs from the date of the notice will rasult in the director reporting the substantiated findings to the purse
aide registrv or anpropriate licensure authorty;

3.10.d.6. Consequences of walving the right to a hearing:

3.10.d.7. Consequences of a finding through the hearing process that the alleped resident
abuse or neglect. or misapprepriation of resident property did occur; and

3.10.4.8. Fact that the individual has the right to be represented bv an attornev at the
individual’s own expense. ) .

3.10.e. _The director shall complete the hearing and the hearing record within one hundred

wentv (120) davys from the dav he or she receives the request for a hearing.

3.10.£ The director shall not make a findipg that an individual has neglected a resident if the
individual demonstrates that such neglect was caused bv factors bevond the control of the individual,

3.10.0. If the finding is that the individual has neglected or zbused z resident or misappropriated
resident propertv, or if the individual waives the right to a hearing, the director shall report the findings
in writing within ten (10) working davs to:

3.10.c.1. The individual:

3.10.2.2. The current administrator of the fzeilitv in which the incident occurred:

3.10.g.3. The adminisizator of the facilitv that currently emplovs the individual, if different

than the facilitv in which the incident occurrad;

3.10.9.4. The licensing authority for individuals used by the facility other than nurse aides,
if applicable: and

3.10.g.5. The nurse aide registrv for nurse aides.

3.11. Availability of Reports and Records.

3.11.a. The director shall make available for public inspection and, upon request, provide at a
nominal cost copies of the foilowing documents:

3.11.a.1. Applicaticns and exhibits;
3.11.a.2. Inspection reports;
3.11.a.3. Reports of investigations conducted in response to complaints; and

1l.a4d. Ah}'loﬂler repo;fs filed with or issued b;the director pert;ining to the compliance

LF¥]
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of a facility with applicable laws, rules and regulations.

3.11.b. If the director determines it is in the best interests of the public, the director may
provide copies of records and reports free of charge to nonprofit community organizations upon writien
request.

3.1i.c. The director shall treat a report of inspaction of a facility as public information from
the time a written plan of correction is submitted.

3.11.d. If the facility does not submit a written plan of correction within the time specified by
the director pursuant 1o Section 57 3.7 of theseregulations this rule, reports pertaining to the faciiity shall
be made public at the expiration of the specified time.

3.11.e. Other records and reports shall be treated as public information from the time they are
submitted to or issued by the director.

3.11.f. Nothing contained in this Section shall be construed to require or permit the public
disciosure of confidential medical, social, personal or financizal records of any patient.

3.11.g. Before releasing a report or record deemmed considered to be public information the
director shall delete any confidential information regarding a patient which could reasonably permit
identification of the patient.

3.11.h. The director shall deiete from compiaints made available 1o the public under this Section
any information reguired t¢ be held confidential under Section 542 3.12 of theseresulations this rule.

3.12. Registry of Organizations with Right of Access.

3.12.a. The director shall maintain a register of all organizations and groups approved for access
to facilities under the provisions of Section-934 7.11 of these—regulations thls rmile and W. Va. Code §
16-5C-5(b) 1)(i) —asamended.

3.12.b. 3Sueh These groups shall render assistance to parients without charge. The primary
function of sueh these groups shall be to improve or enhance the quality of life for patients in the facility.
Eligible groups shal! include, but not be limited 10, such groups as ombudsman programs, leng-term care
advocates and legal service organizations.

3.12.c. Any organization or group desiring sseh approval under this rule shall apply in writing
to the director, stating the name, address and general purpose of the organization or group and reasons
why sueh the access privilege shouid be granted. The director may in his or her sole discretion regquire
additional information.

3.12.d. The director shall review any such the application and shall notify the applicant in writ-
ing within ten {10) working days of the receipt of all information requested whether access rights have
been approved or denied.

3.12.e. The director shall have the right to revoke suek the appreval of a group or organization
or of a particular representative, upon presentation of evidence that any organization, group, or particular
representative has failed to comply with the provisions of Section 8-t 7.11 of these-regulations this rule.

3.12.f. The director shall publish a iist of approved groups and organizations annually. Copies
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of the list shall be distributed to facilities annually. Copies may be obrained upen request.
3.13. Nursing Home Licensing Advisory Council.
3.13.a ’fhere shall be e_s-ta-bliéhed-a nursing home licensing advisory council which shall:
3.13.a.1. Advise the director on the implementation of these-regulations this rule;

3.13.a.2. Monitor and report to the director the impact of theseregulations this rule on
the cost and quality of nursing home care; o

3.13.2.3. Assist the dirsctor in the development of orientation and training programs for
facilities in nursing home management and regulatory compliance; and

3.13.a.4. Make recommendations to the director for regulatory improvement.
3.13.b. The nursing home licensing advisory council shali be composed of

3.13.b.1. Three (3) members who are administrators of licensed nursing homes with sixty
(60) or fewer bads; - I

3.13.b.2. Three (3) members who are admiﬁistrators of licensed nursing homes with more
than sixty (€0) beds;

3.13.b.3. One (1) member who is an administrator of a state-operated long-term care
faciliry;

3.13.b.4. One (1) member who represents the State commissicn on aging;

3.13.b.5. One (1) member who represents the S-Ea%e—éepme&t—ef—wel—fase division of

human services;

3.13.b.6. (Cne (1) member who represents the division of health departreens;

3.13.b.7. Three (3) consumers who have or have had 2 close family member as a patient
in a nursing home. Consumer members of the council shail not profit in any way, either directly or
indirectly, from nursing or personal care homes or be employed by any of the stare agencies listed in (d),
(e) or {f); and

3.13.b.8. One (1) member who represen:s social work services.

3.13.c. The members of the nursing home licensing advisory council shall be appointed by the
directer for rwo-vear terms. The director shall consuit with and obiain recommendations from representa-
tive groups in making appointments. ' '

3.13.d. The nursing home licensing advisory council shall be staffed by the department.

3.13.e. Meetings of the council shall be held no less than quarterly per year.

3.13.f Non-govemmen: members of the council shall be reimbursed by the departmen: for
trave! expenditures associated with meetings and acrual expenditures otherwise incurred in the performance
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of the duties of their office according to the state rules govefning reirﬁbursemem for travel expenditures,
§ 64-13-4. Physical Facilities, Equipment, and Related.
4.1. Applicability.

4.1.a. The provisions of Section é 4 skhal! of this rule apply to the physical facilities and services
of all nursing homes, except that the requirements may be modified for existing facilities if their
application clearly would be impractical in the judgment of the director, and provided that sueh the
alternate arrangements are not, in the opinion of the director, considered t¢ be detrimental to the health
or safetv of the occupants and emplovees of such the facility. Swek The moedification shall conform as

nearly as is practicable to the current regulations rule.

4.1.b. For purposes of{-hese—pega}&éeas this rule, an existing facility shal-be is defined as a
facility having either a valid nursing home license or licensed as an extended care facility according 1o

Hospital Licensure, West Vissinie-Departmensof Health Lesislative Rules 64 CSR12.1087. West Vir-
ginia Department of Health and Human Resources Administrative Rules, 64 CSR 12, as of or within a

peried of one (1) vear prior to theeffective-date-oftheseregulations Apnl 6, 1990,

4.2. Applications Required.

4.2,a. Detailed plans for new construction, additions, renovations, and alterations, drawn to scale
of not less than one-eighth inch equals one (1) foot, shall be submitted to and approved b'v the director
before construction is started.

4.2 b, Two (2} copies of these plans and specifications signed by an architect registered in the
State of West Virginia shall be submitted to the director, and shall show, properly identified, the general
arrangement and construction of the building and location of all fixed equipment.

4.2.c. Przliminary drawings and outline specifications shall be submitted for approval prior to
preparation of working drawings.

4.2.d. The requirement for a registered architect may be waived by the director.

4.2.e. A performance statement must shall be obtained by the owner from the builder of a
proposed facility stating that in constructing the facility the builder has followed the architect’s plans
which are on file with and approved by the director.

4.2.f. All new facilities shall be inspected by the director and shall have the director’s approval
prior 1o admitting patients. A reques: for a pre-opening inspection shail be made in writing thirty (30)
days prior to the proposed opening date.

4.2.g. Unless substantial construction is started within one (1) year of the date of approval of
final drawings, #—iii-be-recessary—for the owner or architect e shall secure written notification from the
director that suek the plan approval for construction is still valid and in compliance with this Seetion rule.

4.2.h. Plans for addition, removal or modification of equipment which is of the type which is
permanently affixed to the building or which may otherwise involve or necessitate new construction,
alteration of, or addition to the facility shall be submitted to and approved by the director, prior to
beginning any construction, alterations, removal or modification.
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4,2, Additionally, certain other changes involving equipment, which may or may not require
physical changes in the facility, but which may relate to other standards and requirements of #hese
reculatiens this rule may require the director’s approval. Facilities may request judgment and approval
in advance from the director regarding a particular change or rearrangement. Areas in which changes are
likely to require approval include, but are not iimited to: kitchen; laundry; and heating equipment.

4.3. Construction, Life Safety and Related. éassH -

4.3.a. Exceptas provided in Section &=+ - 4.1.a of theseregulations this rule, the following
documents are adopted as construction, equipment, physical facility and related procedural standards for
all existing mursing homes, all new construction, and any additions, alterations, renovations, or conversions

of existing buildings:

4.3.a.1. The relevant sections of Minimum Requirements of Construction and Equipment
for Hospitals and Medical Facilities - U.S. Department of Health, Education, and Welfare (DHEW NO.
{HRA) 81-14500); ’ ’

4.3.2.2. Minimum Property Standards for Care-Type Housing (4920.1) and Minimum
Property Standards (4930.1), U.S. Department of Housing and Urban Development; and

4.3.a3. The 0%l editionofthe National BuiidinsCede Applicable rules of the state fire

commission.

4.3.b. When standards of seseregulations this rule exceed requirements of the documents Iisted
above theseveswlations this rule shall prevail.

4.4. Site Characteristics and Accessibility. (&assb

4.4.a. The facility shall be accessible to physicians, medical facilities and other necessary
services.

4.4,b. There shall be good drainage, approved sewerage disposal, approved potable water
supply, electricity, telephone, and other necessary facilities available on or near the site.

4.4.¢c. The facility shall be located in an environment which is free from flooding and excessive
noise sources such as railroads, freight yards, traffic arteries and zirports. The site shall not be exposed
to excessive smoke, foul odors or dust,

4.4.d. Accessibility shall be facilitated by hard surfaced, ail-weather roads which are kept
passable at all times. There shall be all-weather, hard surfaced walks and parking areas provided.

4.4.e. Local building codes and zoning restrictions shall be observed. Evidence of compliance
signed by local fire, building and zonin_g officials shall be available,
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4.4.f Where local codes, rules or regulations permit standards lower than those required by
these-regulations this rule, the facility shall meet the standards set forth herei in this rule.

4.5. Increase in Bed Capacity éclass5 - Bed capacity may be increased only with the permission
of the director. C :

4.6. Equipment and Furhishing of Patient Rooms ¢&lass1h
4.6.a. Equipment and fumishings in patient rooms shall include at least the items in this Section.
4,6.b. A bed shall be provided for sach patient.

4.6.b.1. Each bed shall be substantially constructed, not less than thirty-six (36") wide and
in good rapair. ’ ' ) -

4.6.b.2. Each non-ambulan: patient shall be provided with a hospital-type bed.
4.6.b.3. Roilaway beds, folding beds and cots.shall not be used.
4.6.b.4. Bed springs and martress shall be in good repair and fit the bed.

4.6.c. At least one {1) clean, comfortable pillow shall be provided for each bed; additicnal
pillows shall be available to meet the needs of the patient.

4.6.d. Each patient shall be provided with a bedside stand with a drawer to accommeodate toilet
articles and utensils.

4.6.e. Each patient room shall have reasonable cleset and drawer space for clothing and perscnal
items currently being used by the patient.

4.6.f. Each room shall have individual towel and wash cloth racks or an eguivalent substitute.

4.6.g. Window shades and curtains or draperies shall be provided and maintained in good
condition.

4.6.h. One (1) comfortable chair suitable for the patient’s use shall be provided for each patient
in each room. '

4.7. Nursing Equipment, Sterile Supplies, and Linens. &hasst

4.7.a. Nursing equipment shall be sufficient to mest patients’ needs. If warranted by a patient’s
conditicn, each individual shall have the following:

4.7.a.1, Wash basin;
4.7.a.2. Bedpan;
4.7.2.3. Urinal;

4.7.a.4. Emesis basin; and
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4.7.2.5. Water pitcher and cup or drinking glass.
4,7.b. Utensils shall be sterilized berween use by different patients,
4.7.¢c. Styrofoam water pitcﬁers and cups shall not be used. |

4.7.d. Equipment constructed of enamelware or materials which cannot be sterilized shall not
be used.

4.7.e. Damaged utensils shall not be used.

4.7.f. A facility shall have a sufficient number of thermometers to meet patient neads. These
may be the standard mercury thermometers or electronic or thermo-chemical types of thermometers.

4.7.g. A facility shall disinfect each thermometer afier each use.

4.7.h. A facility shall have sufficient hot water bottles with suitable covers to meet patient
neads.

4.7.1, Nursing equipment and sterile supplies shall be stored in an area which is completely
separate from contact with patients.

4.7.j. Sterile supplies shall not be stored bevond their dated sheif life.
4.7.k. Storage space shall be provided on each nursing unit for ¢lean linen.

4.7.1. Sufficient quantities of linens shall be avzilabie to nursing personnel to assure the cleanli-
ness and comfort of each patient.

4.7.m. Individual towels, wash cloths and blankets shall be provided for each patient.
4.7.n. Waterproof mattresses or mattress covers shall be provided for each patient.

4.7.0. When electric blankets are used they shall be UL approved and they shall be checked
periodically by facility staff for safety.

4.8, General Maintenance., &lassil
4.8.a. The facility shall establish 2 program of preventive maintenance to ensure that equipment
is operative and that the interior and exterior of the building are safe, clean and orderly. Maintenance and
housekeeping services may be provided by another organization under written contract.

4.8.b. Stairwells and corridors shall be kept free from obstruction at all times.

4.8.c. The grounds shall be kept in sanitary, safe, and presentable condition and shall be free
from accurnulated rubbish and other health hazards of a similar nature.

4.8.d. A facilitv shall be kept free Fom insects, rodents, and vermin through operation of a pest
control program. - C : : I

4.8.e. Pesticides shall be applied so as 1 prevent contamination to patients and food.
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4.8.f Insecticidal strips shall not be used.

438.z. All essential mechanical, elecical and patient care equipment shall be maintained in safe
operating condition.

4.9. Waste and Refuse Disposal. lass1h

492 Accumulated waste or refuse shall be kept in sanitary, covered refuse containers and shall
be removed from the building daily or more often as necessary.

49b. A facility shall have procedures for disposing of soiled dressings and similar items in a
safe and sanitary manner.

4,10, Cleaning Supplies. &ClassHb - A facility shall have sufficient supplies and equipment,
properly stored and conveniently located, to permit frequent cleaning of floors, walls, woodwork,
windows, screens, and to facilitate all necessary building and grounds maintenance.

4.11. Laundry. éctess-b - The facility shall have written procecures for handling, storing, processing
and ransporting of linens and other laundered goods in sweh 2 manner to prevent the spread of infection.

§ 64-13-5. Facility Governance and Management.

3.1. Governing Body. lass-th

5.1.a. A facility shall have an effective governing body, or designated persons so functicning,
which is legaliv responsible for the operation of the faciliry.

5.1.b. The governing body shall zadopt and enforce rules and reguigticns governing the heaith
care and safetv of patients, the protection of their personal and property rights, and the operation of the
facility. :

5.1.c. The goveming body shall develop a written facility plan (See also Section 53-8 3.3.i1 of

these-regulasions this rule) which shall be reviewed annually. In addition to the other requirements de-
scribed in law and in theseregulations this rule, the facility plan shall include:

5.1.e.l. An annual operating budget including all anticipated income and expenses; and
3.1.c.2. A capital expenditure plan for at least a three (3) year period.

5.1.d. The governing body shall assure the development and maintenance of written policies
and procedures which govern the services the facility provides. Seeh The policies and procedures shall
include as aminimum all policies and procedures required by theseregwlations this rule.

5.1.e. A copy of each written policy shall be available for inspection on request by staff, resi-
dents, patients and members of the public.

5.2, Administrator. dctessIy

5.2.a. The owner or governing body of a facility shall appoint 2 qualified administrator who
holds a currently valid license or am emergency permit issued by the West Virginia nursing home

administrators licensing board—piﬁsaaﬂt—eeMa—Geée—M—_é,—&s—ameﬁéeé
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5.2.b. A facility shall notify the director in wmmg within ten (10) days of anv change in
administrators.

5.2.c. An emergency administrator shall be employed only upon pnor verbal approval from the
director which the director shall confirm in writing.

5.2.d. The administrator shall be given the necessary authority and responsibility to manage the
facility, to implement administrative policy, and to plan, organize and direct the responsibilities delegated
to him bv the owner or governing body or assigned to him under thaseregulations this rule.

5.2.e. A facility having an administrator performing in that capacity on other than a full-time
basis shall have a written contract, or, if the owner functions as the administrator, a written statement,
specifving the extent of the administrator’s responsibility to the facility and stating specifically how the
facility will assure that the functions assigned to the administrator under these-regulations this rule will

be performed.

5.2.f An individual shall not act as or be the administrator of more than rwo (2) long-term care

facilities, and shall otherwise conform to applicable rules ard—regulations promulgated by the West
Virginia nursing home administrator’s licensing board including limitations and documentation of service.

5.2.g. The governing body or owner shall designate in writing, by name or position, a qualified
individual to act for the administrator in his or her absence.

5.3. Administrator Functions. éessHy : .

5.3.a. The administrator shall be responsible for managing the operations of the facility and
delegating his or_her authority as necessary.

3.3.b. The administrator shall have the authority to assure facility compliance with applicable
provisions of laws, rules and regulations.

5.3.c. The administrator shall assure that public information describing the facility’s services
is accurate and fullv descriptive.

3.3.d. The administrator shall serve as Ilalson to the oovemmg body, medical staff and other
professional and supervisory staff.

5.3.e. The administrator shall evaluate and implement recommendations from the facility’s
committees established pursuant to threse-regulstions this ruie.

5.3.f. The administrator shall participate regularly in continuing education programs and other
professional activitiés in the field of long-term care and health services administration.

3.3.g. The administrator shall be responsible for the completion, maintenance and submission
of reports and records required by the director.

5.3.n. Each member of the governing body and zach owner shall be apprised by the
administrator of all: L

5.3.h.1. Official inspection reports and complaint investigation reports issued by the
director: )
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3.3.h.2. Plans of correction submitted by the facility to the director;
3.3.h.3. Facility licensure classification; and

5.3.h.4. Requests, orders, complaints or policy statements filed with the administrator by
the diractor.

5.3.1. Where shese-regulationsreguire this rule reguires either statements of policy or procedures,
or documentation, the administrasor shall be responsible for ensuring that all sueh the statements are in

writig, afid unless these-resulatiens-ssate this ruie states otherwise, sueh the statements shall be reviewed
annually, and signed and dated by the administrator at the most recent review.

5.3.j. The administrator shall be responsible for the reporting of deaths, reportable diseases, and
any other reports required by state and federal law, rules and regulations.

5.4, Admission, Discharge and Transfer Policies . Hass1h

3.4.a. A facility shall develep and implement written policies regarding the admission, discharge
and transfer of patienits” Policies shall include but are not limited to those in this Section.

5.4k, A facility shall admit only thosa persons whose needs it can meet with its services zlone
or in cooperation with other providers with whom it has appropriate wrinten agreements to ensure its
responsibility for the care provided tc its patients.

5.d.c. A facility shall maintain written agreements assuring that medical and remedial services
required by the patient but not regularly provided within the facility can be obtained promptly when
needed.

5.4.d. A facility shall have written transfer agreements with one (1) or more hespitals assuring
prompt transfer of a patient to a hospital or other appropriate provider when that patient’s physical or
mental condition has changed so that the facility can no longer meet that patient’s needs.

5.4.e. Except in an emergency, a facility shall consult the patient, his or her next of kin, his or
her physician and the responsible agency, if any, at least seven (7) days in advance of & the patient’s
transfer or discharge.

5.5. Admission Contract. &HasstH

5.5.a. The relationship of a patient 1o the facility shall be covered by a contract entered into at
the time of or prior to the patient’s admission, between the patient or his or her legal representative and
the facility. _

.3.b. Each party to the contract shall have a copy of the contract.

L9]

3.5.c. The facility shall keep each contract on file for five (5) vears after the date it is terminat-
ed.

5.5.d. A contract shall include at least the following provisions:

5.5.d.1. The daily, weekly or monthly rate charged by the facility, and refund provisions
for unused portions;
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3.5.d.2. The services and accommodations 0 be provided by the facility in consideration
for the daily, weekly or monthly rate;

3.5:d.3. The services for which the facility will make arrangement;

5.5.d.4. Delineation of responsibilities for provision of payment for services not covered
by the basic rate, including but not limited to medical weatment, medicaticns, special equipment and
appliances, dressings, clothing, personal supplies of the patient. services of related medical and
paramedical personnel;

3.5.d.5. Facility procedures governing emergencies including immediate care of the patient,
persons to be notified, and reports to be prepared;

5.3.d.6. Provision for review and renegotiation of the contract thirty (30) days prier to any
change in the terms of the contract; and

5.5.d.7. The specification of any rights, duties, and obligations of the parties in addition
1o those required by [aw

5.5.e.. Subseetion Sectlon 5.5.d of this mle -T’—S—’l—s-ha-l-} does not applw to patients recewmg care
and n-earmem Bursuant to-a orovider acreemeni-between—thenursine homa pmd tha_dan

MMM&%&%&?&%&—M@W under the Med:care or

Medicaid programs; except that such these patients shall receive a written contract delineating their
responsibilities in accordance with Subseetion—-5=4 Section 3.5.d of this rule.

5.6. Life Care Conmact. lassHb

5.6.a. A facility or licensee is prohibited from entering into a life care contract as a provider
of services without the director’s prior written authorization.

5.6.b. An application for authorization must shall be submitted to the director, on forms

provided by the director, stating fully the terms and conditions of the contract, the financial conditions -

of the applicant and other information as the director may require.

5.6.c. For the purposes of this-Subsestior—of this rule, a life care contract is an agreement
between a facility and an individual in which the facility agrees to provide to the individual for the
duration of his or her life or for a term of more than one {1) year, nursing services, medical services or
personal care services, in addirion to board and lodging. The agreement is conditionsd upon the
individual's paying consideration o the facility in liev of or in addition to the payment of the facility’s
customary charges for the care and services invelved.

5.7. Prohibited Activities. (Heass

5.7.a. A facility is prohibited from advertising, asserting, representing or otherwise implying
in any drner thar it may render care or services cther than those specifically within the scope of the
license issued 1071t by the director. ’

5.7.b. A facility is prohibited from renting, leasing or using its premises for any purposes not
related to that for which it is licensed, uniess the use is specificzlly authorized in advance, in writing, by
the director.
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5.7.c. Residence in a facility is rastricted to patienis and staff, unless otherwise approvad in
writing by the director.

5.8. General Recordkeeping Requirements. &&lassHi

5.8.a. The facility shall maintain records in accordance with hese—esulations this ruie and
accepted professional standards and practices.

5.8.b. Compliance with this Section shall not preciude compliance with cther specific provisions

in these-regulations this rule. o —

5.8.c. Regords and repors reguired by the provisions of these-tresulations this rule shall be
completed legibly in ink or typewritten.

3.8.d. Compiete legible photocopies of records s+ shall be accepted in fulfiliment of the
requirements of geseresulatens this rule.

5.9, Administrative Records. {&lassHb - The facility -shail maintain on file in its administrative
office the foliowing records: .

5.9.a. Documentation of the facility’s professional and administrative staff meetings;

5.9.b. Documentation of visits by professional consultants emploved by the facility in
accordance with the requirements of theseregulatiens this rulg;

5.9.c. A current copy of these-regulasiens this rule;

3.9.d. A copy of the facility’s current policy and procedures manual containing copies of all
policies and procedures required by the provisions of these-resutations this ruie;

5.5.e. Reports of all inspections by government agencies together with summaries of corrective
action tzken in response to each report during the previous five (5) vears;

3.9.1. Reports of any other inspections required by sheseresulatiens this rule;

5.9.z. Copies of contracts and agreements, including agresment for the provision of professional
services by outside agencies or contractors, to which the facility is a party;

5.9.h. Documents demonstrating control and ownership of the facility;
3.5.1. Byvlaws of the governing body, if applicable;

3.93. Reports of accidents or incidents involving patients as required by Section 9:6-+ 7.6.a and

Section +-8 9.8 of theseresulations this rule;

5.8.k. Records of all ransactions conducted by the facilitv involving personal funds of patients
in the facility during the previous five (5) vears (See Section-%:2 7.9 of theseresulations this rule);

.9.1. All menus prepared by the facility in accordance with the requirements of Section +23

10.3 of these-resuiations this rule;

wn
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5.9.m. Records of food purchases made in compliance with Section 423 10.3 of thesevesuia-
tens this rule; o o ’ e

5.9.n. A copy of the facility’s emergency evacuation plan as required by Section €2 6.2 of these
recudations this rule; -

5.9.0. A chronolegical record of all patients admitted 10 the facility with an identifving number,
date of admission and where appropriate date of discharge; and

5.9.p. All other records required by state or federa! laws, rules, and regulations, except those
for which maintenance elsewhere is required.

5.10. Personnel Records., &tassH

5,10.,a. The faciliry shall maintain a confidential personnel recerd for each employee containing ~
sufficient informafion to support the 8mplovee’s assignment. The record shall contain at least the
following information:

5.10.2.1. A dated application for employment which includes a resume of the applicant’s
training and experience and verification by references;

5.10.a2. An emplovee health record containing the results of pre-emplovment and annual
physical examination, including tuberculosis screening if indicated by exposure or prevalence;

3.10.a.3. Evaluations of work performance signed by employee and supervisor;

5.10.a.4. Subsequent change of status forms including char{ge of address, salary
adjustments, merit increasss, promotions;

5.10.a.5. Current licensure, registration or certification status demonstrating appropriate
licensure, registration or certification and periodic verification; and

3.10.a.6. A summary record of each employee’s in-service training.

5.10.b. The facility shall make avzilable 10 emplovees and assure explanation of written
personnel policies, procedures, organizational charts and job descriptions.

5.10.c. The facility shall maintain a job description for each job category, including the
following:

5.10.c.1. Job title and qualifications, including educational and skill requirements;

5.10.¢.2. General description of duties and responsibilities including limitations, if
applicakble; and

5.10.c.3. Supervision to be given and received.

5.11. Staff Development. lassH)

5.11.a. Reference should be made to the following sections of #hese—regulations this rule to
determine the minimum appropriate orientation and training requirements:
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S.1l.a.l. Section =105 5 O 2.6 (relating to in-service training records);

5.11.2.2. Sections 740:2 5.10.b and 2363 3.10.c (relating to personnel policies. job
descriptions, etc.);

5.11.a.3. Section &=+ 6.3.2 (relating to training for disasters);

5.11.a.4. Section &3+ 7.1.d (relating to patients’ rights training);

3.11.a.5. Section &348:7 Mg (relating to training in complaint procedures),
3.11.2.6. Section +8-13k+ §.1.¢.8 (relating 10 physician participation in training);

3.11.a.7. Section H2=ey 8.2.4.3 (re]atmc to director of nursing duty to orient and train
nursing service personnel); and

5.11.a.8. Section H-52 9.5.b (relating to orientation and wraining in restorative nursing).

5.11.b. Personnel who provide direct patient care but are not required to be licensed, regisiered
or certified shali receive special instruction under the direction of the director of nursing services.

3.11.¢. A facility shall provide for a written plan covering a period of twelve {12) months at
a time for continuing education and training to develop the skills of all personnel. This program shall
include at least:

5.11.c.1. Training related to problems and needs of the aged, ill and disabled:

3.11.c.2. In-service waining concerning prevention and control of infections, fire and safety
rules, accident prevention, confidentiality of patient information, protection of patient privacy and persenal
property rights, and all other topics required by theseresulations this rule; and

5.11.c.3. Provisions for periodic in-service training for all employzes of the facility.
5.11.d. A facility shall document the contents of and attendance at in-service training.

5.11.e. A facility shall designate an in-service waining ccordinator who shail be responsible for:
(2} 1mp1ementmg the planned program of i in- service trammg, and (b) ensuring the documentanon of
attendance at 2]l in-service trainihg programs.’

3.1LE No emplovee with more than one (1) year’s tenure with the facility shall be counted in
terms of meetmg staffing requirements fbr lzcensure purpcses unless that employee has completed
appropriate in-service raining requirements.

5.11.g. No smployee shall be counted in terms of meeting staffing requirements for licensure

purpeoses, unless that employee has completed appropriate orientation requirements.
§ 04-13-6. General Health and Safety.
6.1. General Health and Safery Requirements, é&lassh

6.1.a. A facility shall develop and implement written policies and procedures to assure that a
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safe and sanizary environment exists for patients and personnel.

6.1.b. Employees with symptoms or signs of communicable diseases or infected skin lesions
shall not be permitied to work.

6.1.c. Incidents and accidents to patients and personnel shali be reviewed to identify health and
safety hazards.

6.2, Disaster Plan. Slass-i5

6.2.a. The facility shall have a written disaster plan approved by the director which states
procedures to be followed in the event of fire, explosion or cther internal disaster or oscwrrence which
severely affects the functioning of the facility.

6.2.b. The disaster plan shall be developed and maintained with the assistance of qualified fire.
safety, and other appropriate experts.

6.2.c. Brief instructions and guidelines regaréing procedure shall be available a: the nurses

station.
6.2.d. Evacuation routes shall be posted as appropriate.
6.2.e. There shall be policies and procedures for implementing the plan.
6.2.f. The disaster plan shall include at least the following:
6.2.f.1. Assignment and training of personnel for specific tasks and responsibilities;

6.2.£.2. Procedures for identification and prompt transfer of casualties and records when
necessary, to the facility most appropriate for the administration of definitive care;

6.2.1.3. Policies and procedures with regard to transporting casualties and uninjured
individuals:

6.2.f.4. Instructions regarding the location and use of alarm systems and signals, and of
firefighting equipment; )

6.2.f25. Information regarding methods of fire containment;
6.2.f.6. . Procedures for notification of appropriate personnel;
6.2.£.7. Specification of evacuation routes and procedures; and
6.2.f.8. Frequency of fire drills.

6.3, Disaster Training, ass1h

6.3.a. The facility shall operate an internal disaster preparedness program which includes
orientation and ongeing training and drills in procedures and specific assignments.

6.3.b. The disaster plan shall be rehearsed at least annually.
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6.4. Fire Drilis. (Gfassty - Fire drills shall be held ar least quarterly for each shift.

6.5. Disaster Rehearsal and Fire Drill Reports. “ctass4H - A dated written report and evaluation
of ezch disaster rehearsal and fire drill shall be maintained on file for at least two (2) years.

6.6. Provisions for Emergency Calls. &tassty

6.6.2. A facility shall have at least one (1) noncoinoperated telephone or one (1) extension on
each patient occupied unit and additional telephones and extensions if needed to summon help in case of
eMmergency.

£.6.5. A facilitv shall post emergency call information conspicuously near each telephone,
exclusive of patient felephones, in the facility. Swek The information shall include at least the following:

6.6.b.1. Telephone number of fire, police and other appropriate emergency services;

6.6.b.2. Names and telephone numbers of all personnel to be called in case of fire or
2meargency;

6.6.b.3. The name and telephone number of the physician on call; and

6.6.0.4. Where applicable, name and telephone number for the consulting nurse when on
call,

6.7. Infection and Communicable Disease Control. &lassh

6.7.a. A nursing home shail establish an infection control committee which shall consist of at
least the following persons:

6.7.a.1. The administrator;

8.7.a.2. The medical director or another physician;
8.7.a.3. The director of the nursing services;
6.7.a.4. The director of the dietetic services; and
6.7.a.5. The housekeeper.

6.7.b. The infection control commitiee shall develop for the facility written policies and
procedures on at least the following:

€.7.b.1. Preventing and controlling infection in the facility;
6.7.b.2. Maintaining a sanitary environment;

£.7.5.3. 1dentifving infections within the facility;

6.7.b.4. Reviewing the heaith status of employees;

6.7.5.5. Ensuring staff compliance with infection control policies and procedures; and
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6.7.b.6. Aseptic and isolation techniques.
6.7.c. The infection control commitiee shall meet no less than twice a Year.

6.8. Isolation. &lasst . .

6.8.a. Any patient who contracts a communicable disease shall be segregated from other patients
as described in the policies required by Section 72 6.7.b of theseresulations this rule,

6.8.b. Isolation techniques to prevent the transfer of the disease to other patients and staff of '

the facility shall be employed.

6.8.c. If ordered by a physician, the patient shall be removed from the facility as soon as-

suitable arrangements are made for continuing his or her care.

6.9, Animals. {&lass-H . - - _

£.9.a. No dogs, cats or other demestic animals shall be permitted within a nursing home or on
its premises other than as specified herein in this rule.

6.9.b. If domestic animals other than strays are present on the nursing home grounds, there shall
be provisions or arees set off and reswricted so that patients may be free from risk of exposure to or physi-
cal harm from the animals, or the animals shall be leashed or otherwise limited in movement.

6.9.c. In the case of the presence of animals as part of a therapeutically designed znd
professionally supervised program which is of short duration, Subseetios Section 6.9.0 52 need not

apply.
6.9.d. If animals are present in the nursing home, they shall not be permined in:
6.9.d.1. Food preparation areas;
6.9.d.2. The pharmacy;
6.9.d.3. Any storage areas; and

6.9.d.4. Patient areas except as specified in Subseections Sections 5.5, 8.9.€ 6.0.e. 6.9.1
and &5—hereinr 6.9.2 of this rule. . ' ) ’ S

6.9.e. Animals may be permitted in:
6.9.e.1. Non-patien: areas not otherwise prohibited by zhese-resulations this rule;
6.9.e.2. Recreation areas or rooms;
6.9.2.3. Areas especially set aside for such usage; and

6.9.e.4. Halls, if leashed or caged, in transit to and from permissible areas. Animals shall
not be displayed or transported during meal times.

6.9.f Patients shall not be permitted te have pets living in their rooms.
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6.5.2. Animals may be allowed in patient rcoms only under strictly supervised conditions; only
if none of the occupants of the room object and only if the patlents medlcai condmons are not
prohibitive, .,

6.9.h. Wild, dangerous or obviously iil animals are prohibited, except that seek wild animals
as squirrels. birds, chipmurnks and the like which are narurai to the neighborhcod of the facility shall not
be prohibited from the facility grounds.

6.9.i. Animals and their quarters shall be kept clean at all times.

6.9.j. State and local laws regarding rabies prevention and animal licensure shall be observed.

6.9.k. Appropriate sanitation procedures shall be applied.

6.9.1. Residents shall not be physically endangered.

6.6.m. The provisions of Section &5+ 6.9.3 of this rule do not apply to fish in aquariums.

§ 64-13-7. General Patients’ Rights Policies and Procedures.
7.1. Implementation of Patients” Rights. (&lass-H3

7.l.a. The governing body of a facility shall develop written policies and procedures regarding
the rights and responsibilities of patients.

7.1.b. Policies adopted shall be consistent with the provisions of theseregulations this rule.

7.1.c. The goveming body shall be responsible for the facility’s acdherence to procedures
implementing patients’ rights policies.

7.1.d. The staff of a facility shall be oriented ¢ and trained at least annually in proper
implementation of patients’ rights policies.

7.1.e. A copy of patients’ rights policies and procedures shall be made available to patients,

suardians—eemaritee; legal representative, next of kin, and sponsoring agencies, aaé—pep*eeea{-a{-we—pa»ee&
as applicable, and upon request shall be made available to members of the public

7.2. Patienis’ Legal Representatives. apd-Substrned-eonsent{lassil
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7.2.a. If a legal representative has been appointed for or desionated by anv resident as havins
the authoritv to exercise on behalf of the resident one (1) or more of the resident’s rights under this rule,
the home shall afford the lezal representative full opportunity to exercise the authoritv, If & legai
represaniative so_appointed or designated exercises this authoricv, he or she shall exercise his or her

autherity in a manner consistent with all applicable staie and federal laws, rules and regulations.

7.2.b. When the rights of an individual must be limited or restricted for medical reasons, those
rezsons shall be set forth in specificity in the individual’s medical record and sueh the restriction shail be
only for a specific and limited period of time authorized in writing by the patient or the patient’s legal
representative as defined in Section $-23—-ofthesereculations 2.15 of this rule,

7.2.¢. Nothing in this rule shall in anv wav be construed to diminish or deprive anv individual
of richts bevond the scope of this rule or recognized and established under laws of the State of West
Virginia or of the United States,
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7.3. Civil Rights. &lassth

7.3.a No facility which offers services to members of the general public shall deny admission
to a prospective patient on the grounds of race, color, religion or national origin.

7.3.b. No patient shall be segregatad, given separate treatment, resiricted in the enjoyment of
any advantage or privilege enjoved by others in the facility, or provided with any aid, care services, or
other benefits which are different or are provided in a different manner from those provided to others in
the facilitv on the grounds of race, color, religion or national origin.

7.4, Rights to be Informed. ClasstH

7.4.a. A patient shall be fully informed of these rights and of all rules and regulations governing
patient conduct and responsibilities during the duration of the patient’s stay.

7.4.b. A patient shall be notified and informed of his or her rights, responsibilities and any
applicable rules and regulations prior to or at the time of admission, and at least annually thereafier.

7.4.c. A patient shall acknowledge in writing that he or_she has received notification of rights,
responsibilities, rules, and regulaticons.

7.4.d. When a mentally retarded persen is notified, notification shall be witnessed by z third -

pErson.

7.5. Rights to Communication and Personal Property. (Class1h

7.5.a. A patient shall be encouraged and assisted throughour the duration of his or her stay to
exercise his or her rights as a patient and as a citizen,
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7.5.b. A patient shail be permitted to express grievances and to communicate to facility staff
and outside representatives of the patient’s choice the need for changes in facility policies.

7.5.c. A patient shall be free from restraint, interference, coercion, discrimination or reprisal as
a result of exercising any of his or_her rights.

7.5.& A patient has the right to associate and communicate privately with persons of his ot her
choice.

7.5.e. A patient has the right to send and receive personal mail unopened.
7.5.f. A patient shall have access to telephones to make and receive calls in privacy.

7.5.g. A patient has the right to mest with and participate in the activities of sacial, religious
and community groups, at his or her discretion.

7.5.h. A married patient shall be assured privacy for visits by his or her spouse. If both spouses
are inpatients in a facility, they shall be permitted to share a room.

7.5.1. A patient has the right to retain and use personal clothing and possessions subject to space
limitations and the potential for infringing upon the rights of other patients.

7.5J. A facility may specify in the admission contract conditions of facility liability for a pat-
ient’s personal clothing and possessions.

7.6. Rights with Regard to Treaiment. {&lassh

7.6.a. No patient shall be verbally, mentally or phyvsicaliv abused, or naglected or mistraated,
or restrained by physical or chemical means except in accordance with Sectioi H-6 5.6 of these
regulations this rule (relating to use of restraints). Alleged violations shall be reported immediazely to

appropriate individuals as designated by the facility and there shall be evidence that:
7.6.a.1. All sueh alleged violations are thoroughly investigated;

7.56.2.2. The results of such the investigation are reported to the administrator or his or her
designated representative within twenty-four (24) hours of the report of the incident; and

7.6.a.3. Appropriate sanciions are invoked when the allegation is substantiated.
7.6.b. A memtally retarded individual who is a minor shall participate in a behavior modification

program involving the use of restraints or aversive stimuli only upon the prior written informed consent
of his or her parent or guardian legal representative.

7.6.c. A patient shall participate in experimental research only on the basis of prior written
informed consent. Anyv sush informed consent procedures shall be in conformance with applicable state
and federal laws, rules. and regulations.

7.6.d. A patient shall be given the opportunity to participate in the planning of his or_her total
heaith and medical treatment.

7.6.e. A.patientv shall have the right to be fully informed of his or_her medical condition.
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7.6.f. A patient has the right to refuse any medical treatment.

7.6.g. A patient shall not be requirec to perform SEI'VICES for the facility, nor be required 10
participate in any social, recreationzl or religious activity.

7.7. Rights to Confidentiality. &lassih

7.7.a. A patient shall be assured confidential trearment of his or her personal and heaith care
records and condition, which shall not be discussed without the patient’s consent with persons not treating
or caring for the patient.

7.7.b. A patient has the right to refuse the release of his or her personal or health care records
o any individual outside the facility, except as required by law or third-party payment contracts applicable
to that patient. A specific signed release shzll be obtained for all other releases and no prior executed
blanket release shall be usad.

7.7.c. A patient shall have access to his o7 her records.

7.7.d. A patient who is being discharged shall have the right to obtain a copyv of his or her
records subject to paving the facility’s reasonable fee to cover the expense of copving the records.

7.7.2. A patient shall be weated in a manner which assures privacy in treatment and in care for
his or her personal neeads.

7.8. Financial Rights. &lass1l3

7.8.a. A.patient has the right to manage his or her personal financial affairs.

7.8.b. A facility shall manage a patient’s personal funds onlv on the written pricr authorization
of the parient. .- —

7.8.c. A patient shall be liable only for charges which have been inciuded in the admission
contract berween the patient and the facility pursuant to Section &5 3.5 or Section %6 3.6 of these
resulations this rule or included in any writen modification of the contract as provided in Section =5 5.5

or Section %6 5.6 of %h-e&e—fegu%a{-reﬂf, this rule, except in the case of charges for emergency services
which could not have been reasonably annmpazed when the contract was signed or amended.

7.8.d. If emergency services provided are not included in the admission contract, the facility
shall, when feasible, obtain the prior written consent of the patien: or other financially responsible persons
or agency stating the amount of the applicable charges.

7.8.e. No patient shall be transferred from or discharged by a facility except for medical reasons,
for the patient’s welfare or saferv or the welfare or safety of other patients, for nonpayment for his or her
stay or upon the patieni’s consent or request.

7.8.f. A patient whose cost of care is reimbursed under TlesaIHei—dX—orthe Social
Seeurity—Aet Medjcare or Medicaid shall be discharged for nonpayment only in accordance with the

provisions of theSocial Securty—crand-regulatiens any applicable federal regulations.
7.9. Fiduciary Responsibilities of the Facility, (Class III)
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7.9 A facility ' which handles money for patients within the facility shall hold separately and
in trust all patients’ funds.

7.9.b. The facility shail administer the funds on behalf of the patient in the manner directed by
the depositor.

7.9.c. The facility shall render a true and complete account upon request to the depositor and
to the director and at least quarterly to the patient on forms provided by the director.

7.9.d. Upon termination of the deposit the facility shall account 1o the depositor for all funds
received, expended and held on hand on forms specified by the director.

7.9.e. A facility which, in any one (1) month, handles at least $25 of patients’ funds per patient,
or at least S500 for all patients shall give evidence of fumishing bond as assurance that the facility will
comply with the requirements of this Subsestion rule.

7.9.f. The amount of the bond shall be atleas-525860 as shown in Table 64-13A found at the

end of this rule, o o o _

7.9.g. The facility shall execute the bond ‘Mth 2 corporate surety hcensed to do busmess in the
Srtate of West Virginia. '

7.9.h. The director may require a facility to file an additional bond in the following
circumstances: : , - ‘ o , , .

7.9.h.1. When the director determines that the amount of the bond or collateral on deposit
is insufficient to ptotect the patients’ money; or

7.9.h.2. When the amount of the bond or collateral is impaired by recovery against it
pursuant to the provisions of W. Va. Code § 16-3C-7—as-amended by a person injured as a result of
improper or uniawful handling of a patient’s funds.

7.5.1. When a facility ceases to handle patients’ funds in amounts which require a bond under
this Sectien rule, the director shall allow the release of the bond upon the fazility’s rendering a true and
complete account to the depositors of patients’ funds. ' )

7.9.j. When a facility determines on the basis of meadical judgment that a patient appears unable
to manage his or her affzirs, the administrator of the facility shall notify the patient’s next of kin to initiate
guardianship or incompetency proceedings.

7.9k A facility may initiate guardianship or incompetency proceedings on behalf of the patient
if the patient has no family or if the family, once notified, fails o act.

i i is prohibited ﬁ'om serving as z patient's leoal
representame unless the emoloxee or nerson is related to the patient by consanguinitv as defined in
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7.10. Ccmplaint Procedures. &lassth

7.10.a. A facility shall develop and implement written procedures for registering and responding
to complaints by patients, their legal representative. any sponsors and the public.

7.10.b. A facility shail designate an employee o be responsible for receiving compiaints.
7.10.c. A facility shall establish 2 method to inform the administrator of all complaints.

7.10.d. A facility shall establish a process for investigation and assessment of the validity of
all complaints. -

7.10.e. A facility shall provide a mechanism to record all compiaints received and action taken
on them.

7.10.f. A facility shall assure that careful consideration is given to each complaint even when
it has been made by an individual who often makes complaints having no valid basis.

7.10.g. A facility shall establish a program to assure that its personnel are familiar with
complaint policies and procedures.

7.10.h. A facility. shail establish a program to educate patients, their next of kin, legal
represeniatives. and anv sponsors about the facility’s complaint policies and procedures.

7.10.i. A facilitv’s compliance with this Section 7.10 of this rule s&ad does not obviate
compliance with the provisicns of Section 542 3.12 of theseregulations this rule.

7.11. Access. lassth _

7.11.a. A facility shall establish visiting hours, consisting of at least eight (8) hours per day
between 8:00 a.m. and 8:00 p.m., seven (7) days per week. Visiting hours shall be posted conspicuously
in a public place in the facility.

7.11.b. Relatives and members of the ciergy shall be permitted to visit a critically ill patient at
any time, ) S ‘ oo B : :

7.11.c. A facility shall permit full and free access to the facility to representatives of recognized
community organizations and &ctass—H3 groups approved for such access by the director in the registry
described in Section 544545 3,12 of theseregulatiens this rule. Suek The access shall be limited 1o
normal visiting hours unless by permission of the facility or as specified in Section 94442 7.11.1 of these
regulatiens this rule regarding complaint investigation by the State commission on aging and its agents
or as permitted by other state and federal law or rules and regulations.

7.11.d. Sueh me_ ‘repre_sentatiifes shall be perminted to visit, talk with, and to make personal,
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secial and legal services available to any patient and to inform patients of their rights, entitlements and
correspording obligations under federal and state laws and rules and regulations through distribution of
educarional materials and in discussion with individual patients or groups of patients.

7.11.e. Sueh The representatives shall be permitted to assist patients in asserting their legal
rights including claims for public assistance, medical assistance, social security benefits and in other legal
matters. Assistance may be provided md:vzduallv or on & group baszs and may include organizational
activity, counseling and litigation.

7.11.f. Sueh The representatives shall be permitied to view all areas of the facility with the '
following exceptions: () living areas of a patient who objects to sueh the inspection; (b) business records
of the facility, unless the administrator consents; (¢) personal and medical records of a patient. unless the
patient censents in writing; (d) drug storage arsas which are not secure from access by unauthorized per-
sons; (&) food service areas requiring sanitary conditions; and (f) any other areas where inspection might
endanger any individual or might invade the privacy of any employee or patient.

An individual entering a facility pursuant to Section 8442 7.11.c of theseragulations
this rule shall, upon entering the facility, notify the administrator or other availabie agent of the facility
of said individual's presence. If requested by the facility, the individual shall provide identification as an
authorized representative of an agency on the registry of sueh the agencies maintained by the director.

7.11.g.1. No such person shall enter a patient’s room pursuant to Section 7.11.c of this nile
without identifving himself or herself to the patient and receiving the patient’s permission to enter.

7.11.g.2. A patient shethaeve has the right to refuse a visit pursuamnt te Section &H=
7.11.c of theseregulations this rule and sueh the visit shall be terminated upon the patient’s request.

7.11.g.3. Sueh These individuals shall coordinate their activities with the facility’s social
worker or activitv direcior.

7.11.h. A facility may restrict a particular visitor, or individual obtaining access under Sectien
&3 7.11.c of thesaregulations this rule from the facility if his or her behavior is, in the judgment of
the adminisirator, unreasonably disruptive of the functioning of the facility. The reasons for sueh the
judgment and restriction must shall be documented in writing and kept on file.

7.11.1. Communications between a patient and & person visiting pursuant t¢ Section 53
7.11.c of theseresnlatiens this rule are deessed confidential.

7.11,j. No patient shall be punished or harassed by a facility, its agents, its employees or its con-
ractors because of his or her efforts to avail himself of his or her rights to communicate with others under
this Section. Violation of this provision shall be subject to the provisions of Section 54247 3.9.p of these
reculations this tule. , -

7.11.k. Nothing in this Section shall be construed to restrict the rights of a patient to receive
or refuse visitors other than those obtaining access under the provisions of Section 83 7.11.¢ of kese

regulations this rule.

7.11.1. The beardofhesith secretarv recognizes the lawful interests of and the responsibilities
of the State commission on aging with respect to the senier citizens of the state. In accordance with those
interests and responsibilities, the commission on aging and its recognized affiliates, including the nursing
home ombudsman program shall be granted full and free access privileges for the necessary conduct of
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complaint investigations.
7.12. Notice and Posting Requirements. &hassHb

7.12.a. A facility shall post its license in a conspicuous and public place in plain view of all
patients and visitors to the facility.

7.12.5. A facility shall post in a conspicuous place on each floor a legible notice stating the c¢ivil
rights requirements of Section 93 7.3 of theseresulations this rule, the patients’ rights requirements of
Sections 94 7.4 through 9-8 7.8 of thesesesulations this rule. the complaint procedures of Section 818
7.10 of these—regulations this rule, and the access requirements required in Section 823+ 7.1} of these
regutatiens this rule. In addition, a notice stating the visiting hours and access requirements of Section
912 7.12 shall be posted conspicuously at or near the entrance to the facility.

7.12.c. A facility shall provide each patient with a personal copy of a statement sefting forth
the requirements of SectionS 7 of thesereaulstiens this rule.

7.12.d. The document shall include in a prominent position the following statement:

"This Bill of Rights sets forth some fundamental human rights to which you, as a facility resident
or patient, are entitled under West Virginia law and regutations rules. If you see a violation of any of the
rights listed here, you are encouraged to report the violation to the administrator or [insert the name of
the individual identified under Sectior 7.10.b here], whe is responsible for handling complaints. If the
facility does not respond to vour complaint promptly, favorab v or sufﬁc:entl\ or :f you are dtssatlsﬁed
for another reason, you may contact the £ !

saani-ofHealth—at1 800 Wachinaton-Streat—East Office of Health Facility Licensure and Cemﬁcatmn

Capitol Complex. Charleston, West Virginia, 25305, teiephone (304) 558-0050,.10 report the violation and
to request an inspection of the facility. Altermatively, you may contact the West Virginia Commission on
Aging at the State Capitol, Charleston, West Virginia, 25305, telephone (304) 558-2241 or their local
representative, if any [insert the appropriate name, address and telephone number herz]. The names of
those filing complaints will be kepi confidential.”

7.12.e. A copy of the above statement shall be given to each patient upon admission.

71240 A facility staff member shail read the statement to any panent who for any reason cannot
read the notice and shall also give the patient 2 written copy.

7.12.g. A facility shall include in the patient’s record a certification that the patient has received
the reamred docurent, and where necessary that it has been read to him. The certification shall be signed
both by the patient and the administrator of the facility and shall be dated to show when actual notice was
received by the patient.

7.12.h. The facility shall inform each patient of the availability within the facility of a complete
copy of Phe:e—%ﬂd-i-aﬁeﬁ: and ofW Va. Code § +é-é-€——a&—ame=>é—eé§ 16-5C-1 et seq.

7.12.1. Upon rzguest by e patient, the facility shall provide the patient the opportunity to inspect
the law and thesereguiations this rule.
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§ 64-13-8. Medical and Dental Services.

8.1, Medical Director. {&lasst

8.1.a. Pursuant 10 a wrizen agresment, a nursing home shall retain a physician licensed in West
Virginia to serve as a medical director.

8.1.b. The medical director shall be responsible to the administrator as to medico-administrative
marters. ' : -

8.1.c. The medical director’s responsibilities shall include, but not be limited to the following:
8.1.c.1. Delineating the responsibilities of attending physicians;

8.1.c.2. Communicating with attending physicians to ensure that medical care plans are
written as required by Section +6-5 8.3 of theseregulations this rule;

8.1.c.3. Establishing written policies for the urilization of medical consultants and specialist

services;
R.1.c.4. Monitoring the health status of the facility’s personnel, as required by Section
2481 5.10.2 and Section &1 6.1 of these-regutations this rule; __

8.1.c.5. Documenting investigation of incidents and accidents that occur on the premises;

8.1.c.6. Providing documented information to the administrator, in order 10 ensure a-safe
and sanitary environment fof patients’and personnel;

8.1.c.7. Assuming with the administrator responsibility for the execution of patient care

policies; ~ : - - -

8.1.c.8. Participating in the development of ongoing staff educational programs;

8.1.c.5. Participating or ensuring physician participation in facility committees such as:
pharmaceutical and infection control; and

8.1.c.10. Reviewing and approving the credentials of any physician’s assistant who will
be working in the facility. A physician assistant shall be dulw certified by the West Virginia board of
medicine or the West Virginia board of osteopathy. ’

S.1.d. A facility of sixty {60} beds or less may be granted a waiver of the requirement for
medical director upon decumentation of alternative means for effectuating the duties of the medical
director as specified in Section +8-1+3 8.i.c.

8.2, Availability of Medical Services. ¢=tassh

8.2.a. A nursing home shall require upon admission the patient or the patient’s speases legal
representative to designate in writing a physician to attend the patient.

8.2.b. A facility shall confirm with the designated physician as soon as possible after the
admission of the patient that the physician will provide at least those services required in Section 8.3 +6-=
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herain of this rule.

8.2.c. A facility shall require the attending physician or the patient 10 designate or authorize the
administrator to designate an alternate physician to attend the patient in an emergency or whenever the
attending physician is unavailable. ' ) :

8.2.d. The administrator or his or her designee shall assure availability of physician services in
at least the following ways:

8.2.d.1. Verify that the patient’s medical record contains documentation cf the name,
address and telephone number of the attending physician and the alternate physician;

8.2.d.2. Notify the atending physician whenever a physician is required or in an

emergency; -
8.2.d.3. Ensure that the partien: is visited by a physician for required visits and in response
t0 an emergency; :

8.2.d.4. Assist in the development of, and implement, written procedures to provide
emergancy medical care;

8.2.d.5. Provide at each nurses’ station a list of physicians available to provide emergency
care; and : ‘

8.2.4.6. Ensure that efforts are made to notify the patient’s next of kin or spenser legal
representative and anv sponsor promptly afier the patient has had an accident or suffers a serious deteri-
oration in condition, in accordance with Section ++8 9.8 of theseregulatiens this rule regarding accident
and illness and Section 45 9.9 regarding death.

8.3. Services of Attending Physician. &lessB

8.3.a. An attending physician shall provide at least the following services:

%.3.a.1. Not more than five (5) days before nor more than forty-eight (48} hours after a
patient’s admission to a nursing home, a signed, dated admission and medical history including: a current
physical examination; a2 curTent assessment of mental status; an admission diagnosis; and an estimate of
rehabilitation potential; o ' ) :

8.3.a.2. A medical visit to the patient as is medically necessary but at least every thirty (30)
davs unless longer intervals are documented as sufficient by the physician in the patient’s record. In no
case shall the interval berween visits be longer than sixty (60) days;

8.3.2.3. A written, signed and dated progress note in the patient’s record at the time of each
visit; T T i

8.2.2.4. Orders for medical care;

8.3.a.5. A documented review and sueh anv revision as is necessary in the medical care
plan at sach visit; )

8.3.a.6. Ezﬁefgency medical service when available; and
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8.3.a.7. A signed review of any report made under Section 418 9 8 of thesesregulations
this rule (relating to incidents or accidents).

8.3.b. If the interval between physician visits to a patient is more than thirty (30) days, that
patient’s medical plan of care shall be reviewed by the designated physician with a licensed nurse of the
facility by telephone and rewritten at least every thirty (30) days.

8.3.c. Whenever 2 physician fails to comply with the requirements of Section +83-Hb> 8.3.2.2
or Section +8-:3-2 8.3.b of thesesesulations this rule regarding visits to patients, the nursing home shall
notify the physician of record of the requirements by registered mail and request the physician’s compli-
ance. If the physician then fails either to comply with the requirements or to make other arrangements
for his or her patients within ten (10) days, the nursing home administrator shall declare the patient to be
abandoned and notify the director in writing. The director shall notify the West Virginia board of
medicine. The nursing home administrator shail then be aliowed to seck other medical care for the

patient.

8.3.d. If a physician uses a physician’s assistant in a nursing home, the physician first shall write
to the facilitv identifying the physician assistant, delineating the physician assistant’s functions and limi-
tations, and documenting that the physician assistant is €uby certified by the West Virginia board of medi-
cine or the West Virginia board of osteopathy.

8.4, Awvailability of Dental Services. ¢=tass1h

8.4.a. A facility shall have a written plan to assist patients in obtaining routine and emergency
dental care. a )

8.4.b. A facility shall help a patient to arrange transportation to and from a dentist, as
appropriata. . —.

8.5. In-service Training in Dental Care. £&lassHy - A facility shall ensure that 2 dentist participates
at least annually in its staff development program on dental and oral hygienic practices. If approved in
writing by a dentist, this requirement may be satisfied by a licensed dental hygienist.

§64-13.9. Nursing Services.

9.1. Nursing and Patient Care Staffing. ¢&assD

5.1.a. A nursing home shall provide licensed nursing services twenty-four (24) hours a day,
seven {7) days a week.

5.1.b. The number of nursing personnel on duty shall be determined by the number of patients,
their medical needs and the physical arrangement of the facility, but =i shal! at no time other than during
short unforeseeable emergencies be less than sufficient to make available an average of two (2) hours of
nursing personne! time per patient per day. This two (2) hours shal! include four tenths of an hour (0.4
hours) of licensed nurse time and one and six tenths of an hour (1.6 hours) of aide time as shown in the
weble-in-Secton13-ofthesereculations Table 64-138 found at the end of this rule.

In facilities with less than sixty (60) beds, the director of nursing may be included in these staff to
patient ratio calculations; in facilities with sixty (60) or more beds, the director of nurses shall not be
included for purposes of evaluating compliance with this standard. In facilities with forty (40) or fewer
beds, some exceptions to the general average kave-beer are made to provide for minimum coverage on
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all shifts. These exceptions are detailed in See&ea—l—l—l—S Tabie 64-13]3 found at the end of this rule.

For purposes of evaluating compliance with these ratios; licensed nurses are included as nursing
personnel. Adequate personnel to meet patient needs ssust shall be empioved on each nursing shift.
"Available” or "on call" does not meet the requirements for minimum staffing. For purposes of
determining compliance with the minimum staffing allowable, no individual shall be counted as meeting
these numerical requirements on any two (2) consecutive shifts, unless the facility can demonstrate
extenuating circumstances and only then as a non-routine occurrence. The director shathave has the
authority to reguire staff above the specified minimum ratios if required to meet patient needs.

9.1.c. In addition to the requirements of Sestient-+1-Secton—ti-l-Z-and-Section—tl-la—of
these—reaulations Sections 9.1.a and 9.1.b of this mile, if there is not a registered professional nurse on
duty, there shall be a reglstered professmnal nurse on call,

9.1.d. There shall be a written agreemsnt identifying the responsibilities of the individual on
call.

9.2. Management of Nursing Services. &lass-b

9.2.a. A nursing home shall organize, manage and operate its nursing services in accordance
with a written organizational plan which describes the responsibility, authority and accountability
relationships for the funcrions, activities and training of the nursing staff.

5.2.b. The facility shall have on duty at least five (5) days a week, eight (8) hours a day during
the day shift a registered professional nurse designated in writing as the director of nursing services.

8.2.c. The director of nurses shall be a graduate of a school accredited by the West Virginia
board of examiners for registered professional nurses. In addition, this individual shall meet, as a
minimum, the following requirements for experience:

2.c.l. For a graduate of a two (2) vear program, three (3) years of nursing experience,
at least one (1) of which shall have been in a supervisory capacity; or

9.2.c.2. For a graduate of a three (3} year program, two (2) vears of nursing experience,
zt least one (1) of which shall have been in 2 supervisory capacity; or

6.2.c.3. For a graduate of a four (4) vear program, zt least one (1) year of nursing
experience; or ) - i

9.2.c.4. For an individual with education beyond a four (4) year program (post-graduate),
at least one (1) vear of nursing experience.

5.2.d. The director of nursing services shall be responsible for the direction, provision and
quality of nursing care including, but not limited to, the following:

6.2.d.1. Assuring that a nursing care plan is established for each patient and the plan is
reviewed and modified as necessary, but not less often than quarterly;

0.2.d.2. Establishing wrtitten nursing procedures which are: essential to ensure safe
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practices; up to date and consistent with the type of service provided by the nursing home;
9.2.d.3. Evaluating nursing care practice;

~ 9.2.d.4. Ceoordinating nursing services with other patient care services such as medical,
physical therapy, occupational therapy, recreational activities, social services and dietary services;

9.2.d.5. Planning and conducting orientation and training programs for new nursing service
personnel and a continuing in-service education program for all nursing service personnel;

9.2.d.6. Participating in the selection of prospective patients in terms of nursing services
they nead and nursing competencies available; and

§.2.d.7. Designating in writing a charge nurse on each nursing unit for each shifi, seven
(7} days a week.

9.2.e. The director of nursing services shall establish procedures to assure that the patient’s
medical record is completed in a timely manner in accordance with the requirements of Section 15 13 of

these-regulations this rule and includes at leas: the following:

9.2.e.l. Patient care plan, in accordance with the orders of the attending physician
establishing and maintaining the pian;

§.2.e.2. Trearment notes;

9.2.e.3. Nursing notes in accordance with Sectien 354-HE—544-F 13.4.2.6 of theseresu-
lazrens this rule; o

9.2.e4. Nursing summaries;

9.2.e.5. Summaries of conferences with the designated physician or other personnel
involved in patient care; T ’

8.2.e.6. A record of medications administered; and
9.2.e.7. The signed nursing discharge note.

9.3. Charge Nursa. 6@1-&55—1—1—} - The charge nurse designated according to the provisions of
Subseetion Section H-2-4++s} 9.2.4.7 of thesereswiations this rule shall be responsible for at least the fol-

lowing:

9.3.a. Supervising all nursing and ancillary personne! and activities related to nursing care in
the nursing unit; and

9.3.b. Assessing the needs of each patient, initiating the nursing care plan for meeting those
neesds, and coordinating the patient care plan.

9.4. Nursing Staff Responsibilities. ¢&tessh

8.4.a. Each patient shall receive care in accordance with the physician’s written orders and the
nursing care plan.
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9.4.b, Patients shall be kept clean, dry and comfortable.

9.4.c. Each patient shall receive care toward prevention of decubitus ulcers, infection, accidents
and injury. _ -

9.4.d. If necessary, 2 patient shall receive assistance in feeding.

9.4.e. All patients shall be treated in accordance with the provisions of Section-2 7 of these
reculatiens this rule specifying patient rights, policies and procedures.

¢.4.f. Each patient shall have an individual medication record.

8.4.g. After each administration of meadication, the following information shall be recorded on
the medication record by the persen who administers the medications:

0.4.g.1. Name and strength of the drug administered;
9.4.g.2. Date and time of administration,

9.4.g.3. Dosage administered;

9.4.g.4. Route of administration; and

9.4.2.5. Signature of the individual administering the drug.

9.4.h. Drugs and biologicals shall be administered to the patient as soon as possible after the
doses have been prepared.

9.4.i. "The medication shall be administered by the same person who prepared the doses for
administration, except under single unit dose package distribution systems.

9.4,j. Self-adminisration of medications by patients is not permitted except on written order of
a physician and only permitted in special circumstances, which shall be set forth specifically in the
individual’s medical record.

9.3. 'Restorativé Nursing Care. &lessts
9.5.2. An active restorative nursing care program shall be an integral part of the nursing service.
The purpose of the program is to assist the patient to achieve and maintain an eptimum level of
furictioning and self-care through education and retraining in the activities of daily living. Restorative

nursing care services shall be performed daily for those patients who need sweh the services. The program
shall include, but not be limited to, such techniques as:

9.5.a.]1. Maintaining proper body alignment and positioning of bedfast patients and those
confined to chairs;

9.5.a.2. Encouraging the activity of patients by getting them out of bed for reasonable
periods of time, except when this is contraindicated by physician’s orders;

9.5.a.3. Maintaining a program of skin care to prevent pressure sores;
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9.5.a.4. Maintaining a bowel and bladder training program;

9.5.a.5. Assisting patients to ambulate and to cartv out prescribed exercises between visits
of the phvsical therapist;

0.5.2.6. Assisting patients to adjust to any disabilities and to direct their interest into useful
activities; and

$.5.a.7. Assisting and teaching patients the activities of daily living such as: eating.
dressing, grooming, and toilet activities.

9.5.b. Restorative nursing shall be a distinct part of the in-service education program. There
shall be orientation and training of rew emiployees and continuing education of all the nursing service
emplovees in restorative nursing. '

9.5.c. Observation of patienfs documented in the nursing notes shall give evidence that care is
adequate and that the restorative nursing care program is followed. Observations which assist in
determining if care is adequate may include such items as personal appearance and grooming, freedom
from offensive odors, absence of pressure sores, and clean mouth and dentures. There shall be evidence
that the staff encourage the patient to be out of bed, maintain good body positioning, eat in the dining
room if able and to take part in diversional or recreational activities.

9.6...Use of Resiraints, Hassb o

8.6.a. Restrzints shall be used only when necessary 1o protect the patient from seif-injury or -

from injuring others. No patient shall be restrained for the convenience of the staff.

9.6.b. The use of physical or chemical restraints shall be authorized in writing by a physician
for a specified and limited period of time.

9.6.c. The use of restraints on & meritally retarded individual shall be permitted when authorized
by a physician or qualified mental retardation professional for use during behavior modification sessions.

9.6.d. For purposes of evaluating compliance with Section H-48=3 9.6.c of theseresulations this
rule, a qualified mental retardation professional shall be:

$.6.d.1. A currently licensed physician, psychologist or registered nurse who has had ar
least one (1) year of specialized training or expérience in working with the mentally retarded; or

9.6.d.2. An M.S.W. with at least one (1) vear of specialized training or experience in
working with the mentally retarded.

9.6.e. In case of emergency, licensed nursing personnel authorized by the facility in writing may
order the use of restraints. Non-physician personmnel shall notify the attending physician promptly.

9.6.f. Patients shall not be subjected to the following types of rastraints under any conditions:
canvas jackets, canvas sheets, or canvas cuffs; leather belts, leather cuffs or leather hand mitts. Locked
restraints are prohibited. A patient shall not be confined to any room by locking or fastening a door from
the outside. :

9.6.g. A patient who is restrained shall have his or her position changed and the restraints

Uiy
o8
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removed long encugh to give skin care every two (2) hours.
9.6.h. Methods of restraint shall permit quick removal in case of fire or other emergency.

9.6.i. Side rails on beds are not subject to the provisions of Section H-6-7 9.6.g of theseregula-
wons this rule.

G.7. Notice to Physician of Accident or Lilness. Hemssh

9.7.a. Anyv accident or change in a2 patient’s condition shall be reported immediatsly to a
registered professional nurse who shall notify the attending physician and the patient’s family, guardias;
comminee-orsponser |egal representative and anv sponsor, as relevant.

9.7.b. The physician shall be notified within a reasonable period of time, depending upon the
seriousness of the patient’s condition.

9.8. Accident and Incident Reports. &&tass1i

9.8.a. A written report shall be made of any incident or accident in which a patient is involved,
either inside or outside the nursing home.

9.8.b. The report shall include the following:
9.8.b.1. Date;
9.8.b.2. Time of occurrence;
9.8.b.3. Place of occurrence;
9.8.b.4. Details of the occurrence;

9.8.b.5. Date and time physician was notified; and

9.8.b.6. Date and signature cf reviewing physician (as required in Section $8-3-1=} 8.3.5.7
of theseresnlations this rule).

5.8.c. The report shall be written and signed by the person who is responsible for the patient
at the time that the accident or change in condition occurred. '

9.5, Report of Death. HassHHy - The death of a patient shail be reported immediately to the
attending physician and to the patient’s family, suardian——commitce-or-sponser legal representative and

anv sponsor, as relevant.

§ 64-13-10. Dietetic Service.
[0.1. Dietetic Service to be Maintained. &lassb
10.1.a. A nursing home shall maintain a dietetic service which shall be organized either directly

by the nursing home or through written agreement with a contractor who complies with the standards of
these-regulatiens this rule concerning the dietetic service.
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10.1 b The d;etetlc service shall be in ful] compha.nce with current Keed-Sesvice—Sanitation
; 3 West Virginia
Department of Hea]th and Human_ Resources Adm1mstrat1we Rules, Food Service Samtauon Reguiations.

64 CSR 17. , -

10.2. Director and Staffing of Dietetic Service, &lassih

10.2.a. The dietetic service shall be under the direction of a qualified dietitian employed by the
nursing home on a full or part-time basis.

10.2.b. A quelified dietitian ssust shall be registered, or eligible for registration, as determined
by the Commission on Dietetic Registration of the American Dietetic Association.

10.2.c. If a part-time consultant dietitian is employed, the consultant visits smust shal] be at
appropriate times and of sufficient duration to allow the carrying out of the duties set forth in Section
12=2-4-10.2.d of theseregulaziens this rule.

10.2.d. The duties of a dietitian director or consuItant dxetma.n shall include at least the
following:

10.2.d.1. Advice to the administrator;

10.2.4.2. Liaison with the medical and nursing staff;
10.2.d.3. Patient counseling;

10.2.d.4. Planning or approval of ali menus;

10.2.d.5. Guidance to the focd service supervisor and staff; and

10.2.d.6. All duties of the food service supervisor as set forth in Section +2-2-7 10.2.¢ of
these-regutations this rule if a food service supervisor is not eémployed on a fuli-time basis.

10.2.e. A dietetic service shall employ a full-time qualified food service supervisor as defined
in Section +22-6 10.2.1 of theseresulations this rule whenever a full-time dietitian director is not
empioved. -

10.2.f A qualified food service supervisor aas: shall be:

10.2.1.1. A qualified dietitian; or —

10.2.£.2. A graduate of a dietetic technician or dietetic assistant training program,
correspondencs or classroom, approved by the American Dietetic Association; or

10.2.£.3. Qualified for membership in the Hospital, Institution, and Educational Food
Service Society or its equivalent; or

10.2.£4. Trzined and experienced in food service supervision and management in a military

service equivalent in content 10 the requirements spemf'ed in p&p&q&phs—éb}-er—-&e—)—e%ﬂas—seeaeﬂ Sections
10.2.£2 and 10.2.£3 of this rule.
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10.2.g. The food service supervisor, under the direction of the dietitian director or consuliant
dietitian, shall be responsible for at least the following:

10.2.g.1. Daily operation of the dietetic service;

10.2.2.2. Ensuring that therapeutic diets are served as ordered by a physician, and that no
patient receives a therapeutic diet except as ordered by a physician;

10.2.g.3. Recommending the quantiry, kinds and variety of food and supplies tc be
purchased: and

10.2.g.4. Maintzining a file of standardized recipes for menu items which shall be used in
preparing foods listed on the posted menus.

10.2.h. The dietetic service shall have sufficient supportive personnel trained in the preparation
and service of food to carry out the functions of the dietetic service,

10.3. Menus and Suppliies. &assty

10.3.2, A facility shall have written dated menus which state portion sizes. as applicable,
planned at least fourteen (14) days in advance for ali diets. Menus shali be posted in the food preparation
arsa. : S S - o :

10.3.b. A menu shall not be used more than once in a week.
10.3.¢c. If eyele menus are used, the cycle must shall cover 2 minimum of three (3) weeks.

10.3.d. A current therapeutic diet manual approved by the dietitian sus: shall be readily
available to dietelic service personnel, nursing staff and antending physicians.

10.3.e. All menu changes shall be recorded.

10.3.f. The dietetic service shall keep on file all menus and menu changes for at least ninety
(901 davs. . .. . ] - -

10.3.g. The dietetic service staff shall identify patients’ likes and dislikes ané substitute foods
and drinks with equivalent nutritional values.

10.3.h. A supply of non-perishable foods sufficient to meét all pétiem needs for three (3) davs
or such period as the department shal-desi=aate designates shall be kept on the premises for use in the
event of an unforeseen interruption in normal food service. This supply may be incorporated with the

regular stock of food supplies.

10.4, Meals., &lassdd

10.4.a. The dietetic servicé shall ensure that each patient receives at leas: three (3) meals daily
or their equivalent which are prepared and served that day.

10.4.b. Dietetic service staff shall offer substitute foods and drinks with equivalent nutritional
value to all patients who refuse the food served at meal times.

Ly
|
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10.4.c. Meals served to 2 patient shall provide nutrients and calories for each patient, as ordered
by a physician, based upon current recommended dietary allowances of the Food and Nutrition Beard of
the National Academy of Sciences, Naticnal Research Councii as adjusted for age, sex, weight, physical
activity and therapeutic needs: or as follows:

10.4.c.1. Meat Group: Two (2) or more servings of lean meat, fish, poultry, eggs or cheese
with dried beans, other legumes or peanut burter as occasional alternatives. At lzast four (4) ounces of
edible meat or its equivalent shall be served daily. Eggs shall be served at least four (4) times per waek;

10.4.c.2. Milk: Twe (2) or more cups of milk or its eguivalent. Cheese, cottage cheese,
vogurt or ice cream may be used to meet part of the milk requirement;

10.4.¢.3. Vegewables: Two (2) or more 1/2 cup servings each day including yellow, orange
of leafv green vegetables or other good source of Vitamin A at least four (4) times per week;

10.4.¢.4. Frui Two (2) or more 1/2 cup servings each day, at least one {1) of which shall
be a ¢itrus fruit or other good source of Vitamin C;

10.4.c.5. Wheole Grain or Enriched Bread and Cereal Products: One (1) or more servings
each meal with at least four (4) servings each day;

10.4.c.6. Other foods to round out meals and snacks to provide additional calories.

10.4.d. Therapeutic and regular diets shall be served 1o patients in accordance with a physician’s
written orders retained in the patient’s record of care.

10.4.e. Food service personnel shall be advised in writing of sueh diet orders.

10.4.£. Physician orders for regular and therapeutic diets shall be reviewed at the same time all
other orders are reviewed and at least every three (3) months.

10.4.g. Not more than fourteen (14) hours shall elapse between an evening meal and breakfast
the next moring. which shall not be served before 7:00 a.m.

10.4.h. Everv patient shall be encouraged to eat in designated dining areas, unless medicallv
contraindicated. .. -

10.4.10 Bedume snacks of nourishing quality shall be offered routinely to all patients, unless
medically contraindicared.

10.4.j. Trays served to patients in their rooms shall be provided with firm supports.

10.4.k. Selfhelp feeding devices shall be provided as appropriate and their use shall be
encouraged. : ]

10.4.1.  Foods shall be prepared by methods that conserve nutritional value, flaver and
appearance and shall be attractively served at optimum temperatures in a form to meet the needs of
individual patients. '

10.4.m. All salt used shall be iodized.
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10.4.n, Salt shall not be omited in food preparation unless by physician's orders.
§64-13.11. Pharmaceutical Services.

11.1. Provision of Pharmaceutical Services. Hass-H

11.1.a. A facility shali ensure the provision of pharmaceutical services. All pharmaceutical
services shall be providad in accordance with theseresulations this rule and zll other applicable federal,
state and local laws and rules, and zesudations the rules of the West Virginia board of pharmacy. -

11.1.b. The nursing home shall have a writfen agreement with any consultant pharmacist in
accordance with theseresulationsand rulesend resulations this ruie and the rules of the West Virginia

board of pharmacy.

11.2. Supervision of Pharmaceutical Services. (lessth '

11.2.a. The pharmaceutical services shall be under the supervision of a pharmacist currentiy
registered with the West Virginia board of pharmacy.

11.2.b. The consultant pharmacist shail be responsible for:

11.2.b.1. The receipt, control and distribution of drugs and for maintaining at least those
records required by applicable federal, state and local laws, rules, and regulations;

11.2.b.2. Developing in consultation with the pharmaceutical services committee a manual
of policies and procedures in accordance with these-regutatiens this rule and including at least those
matters required by the rules erdresulations of the West Virginia board of pharmacy;

11.2.b.3. Providing at least one (1} educational program each year and additional in-service
rraining as necessary for all nursing personnel on any subject pertaining to the pharmaceutical service of
the facility or drug therapy in geriatric patients;

11.2.b.4. Participating in the activities of the pharmaceutical services committee;

I1.2.b.5. Providing the pharmaceutical services commirtee with a written report at least
quarterly concerning the status of the faciiity’s pharmaceutical services and an analvsis of anv incidents

relating to drug therapy;

11.2.b.6. Providing a docemented drug regimen review in the medical record of each
patient at least monthly and reporting any irregularities in writing to the attending physician, the director
of nursing services and to the facility administrator; and

11.2.5.7. Inspecting each nursing station and all other areas of the nursing home where
drugs are stored at [east once sach month. The inspection shall be documented ir writing with 2 signed
and dated report by the pharmacist; the reports shali be submitted tc the pharmaceutical services commitiee
at it5 next scheduled guarterly mesting,

11.3. Pharmaceutical Services Committee. ¢=tessHly - -

l1.3.a. A nursing home shall have a pharmaceutical services committee which develops written
policies and procedures for safe and effective drug therapy, administration, distribution, control and use.
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11.3.b. The committee shall be composed of at least the pharmacist, the director of nursing
services, the nursing home administrator and one (1) physician.

11.3.c. The committee shall oversee pharmaceurical services in the nursing home, make
recommendations for improvement and monitor the pharmaceutical service to ensure its accuracy and

adequacy.

11.3.d. The committes shall meer at least quarterly and document its activities, findings and
recommendations in writing. o - i

‘ 11.3.e. The pharmaceutical services commirtee shall review incidents relating tc drug therapy
and the menthly inspecticn reports of the pharmacist.

11.4. Pharmaceutical Policies and Procedures. &&lassB

11.4.2. All orders for medications and treatments for patients shall be in writing and signed by
the artending physician.

11.4.b. A physician’s verbal or telephone order for medications or treatments may be received
only by a licensed nurse, a pharmacist or a certified physician assistant, if idenified as a responsibility
in the physician assistant’s job description, T il

11.4.c. A phvsician’s verbal or telephone orders shall be written immediately on the patient’s
order sheet, noted in the permanent medical record and signed by the accepting licensed nurse, pharmacist
or certified physician’s assistant 8hd shall be countersigned by the physician on his or her next visit or
by mail if returned within ten (10) days.

li.4.d. Drugs shall be administered only by physicians, licensed nurses or cerified physician
assistants as detailed in their job descriptions.

11.4.e. Written policies and procedures shall be established by the pharmaceutical services
commines (o ensure that drugs are checked against physicians’ orders before the drugs are administered
to the patient.

11.4.f. Medication errors and adverse drug reactions shall be reported immediately 1o the
patient’s physician verbally, and entered in the Beard—ef patient’s medical record. A written incident
report shall be submitted to the pharmaceutical services committee.

il.4.g. An adverse drug reaction or allergy shall also be documented on the outside cover of
the medical record.

11.4h. An up-to-date medication information reference book, determined by the pharmaceutical
service committee, concerning prescription and nonprescription drugs, their indications, actions, adverse
reactions. interactions, contraindications, administration, precautions and dosages shall be kept at each
nursing station. ' ’ T ' '

[1.4.1. Medications not specificallv limited as to time or number of doses when ordered by the
physician shall be controlled by automatic stop orders in accordance with written policies and procedures

established by the pharmaceutical services committee.

11.5. Patient Medications. tass-By
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11.5.a. A patient’s medications shall be labeled in accordance with theseregulatiens this rule
and the rules and—regutations of the West Virginia board of pharmacy.

11.5.b. Except for single unit dose package drug distribution systems, the label of each patient’s
individual prescription medication container shall clearly state the following information:

11.5.b.1. The patient’s name;

il.S.b.Z. The name and strength of--zhe drug;

11.5.b.3. Drug's date of issue from the pharmacy;

[1.5.b.4. Name of prescribing physician;

11.5.2.5. The pharmacy name, address and telephone number;

11.5.b.6. The prescription number; and

11.5.b.7. The directions on how and when to administer the medicarion.

11.5.¢c. All drugs shall be stored in a locked cabinet or medicine cart near the nurses station,
and only personnel authorized in writing shall have access to the keys.

11.5.d. A patient’s prescription medication shall be stored in the container in which it is
received from the pharmacy and all nonprescription drugs shall be stored in their original container as
labeled and distributad by the manufacturer. Nursing personnai sheall not package, repackage, bottle or
label in wheole or in part any medication or alter in any way by tampering or defacing any labeled
medication. i ' T

11.5.e. A medication container with an incomplete or illegible label shall be returned to the
pharmacy for relabeling.

11.5.f. Medication shall be released to a patient upon discharge only on the written authorization
of a phvsician.

11.5.g. Medication released to a patient shall be properly labeled and packaged by the
pharmacist with directions for use in accordance with the rules and—resulations of the West Virginia board
of pharmacy.

11.5h. Deccumentation of medication released to a patient shall be entered in the patient’s
medical record.

11.5.0. All discontinued, outdated, adulterated, deteriorated and deceased patients’ medications
shall be disposed of or destroyed in the nursing home by the consulting pharmacist and a licensed nurse
employed by the nursing home once each month or more ofien if needed. This procedure shall be
documented in writing in accordance with guidelines established by the director. All medication
destruction records shall be signed and dated by the consuliant pharmacist and by the licensad nurse. All
medication destruction records shall be kept on file at the nursing home for 2 period of two (2) vears.
The medication destruction record shail clearly state the following information:

[1.5.i.1. The name of the patient for whom the drug was prescribed;
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11.5.1.2. The prescnpnon number
11.5.1.3. The name of the pharmacy;
11.5.1.4. The name and strength of the drug: and

11.5.1.5. The amount of drug that was destroyed.

11.6. Medication Storage. &Hassih

11.6.a. Schedule II controlled drugs shall be stored in sueh a manner so that they are
securely protected by two (2) locks.

11.6.b. Medications which require refrigeration shall be kept in a locked medication
refrigeratof, in a refrigerator located in a locked area, or in a locked box in a refrigerator separate
from food. The refrigerator shall have a thermometer to indicate temperature.

11.6.c. Medication for external use only shall be kept separate from medications which are
taken internally.

11.6.d. The control of drugs subject to the Uniform Controlled Substances Act (Shaptes—694

eftheesi—irginie Codeof 1931 as amended W. Va, Code § 60A-1-1 et seq.) shall comply with
federal and stats laws and rules, asdresulations the rules of the West Virginia board of pharmacy
concerning procurement, storage, dispensing, administration and disposition of controlled substances,

11.6.e. The pharmaceutical services committee shall establish and approve in writing each
vear the list of contents of the emergency medication Kits, In accordance with guidelines established
by the directer and the rules and-—reculations of the West Virginia board of pharmacy, an emergency
medication kit shall be stored in a locked room or locked compartment near each nursing station.

11.6.f. There shall be a typewritten list of contents of the emergency medication kit, stating
the name, strength and quantity of the drugs present in the emergency medication kit and posted near
the telephone at each nursing station.

11.6.g. Each time the emergency medication kit is used the following informartion shali be
written on an Emergency Medication Kit Inventory Record as described below

11.6.g.1. The patient’s name;

11.6.2.2. The name and strength of the drug administered;
11.6.g.3. The route of administration;

11.6.g.4. The date and time the drug is administered;
11.6.g.5. The amount of drug administered;

11.6.g.6. The amount of drug remaining in the kit;

11.6.g.7. The type of emergency;
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11.6.g.8. The name of the physician who ordered the &rug; and
11.6.2.9. The signature of the licensed nurse administering the drug.
11.6.h. Emergency oxvgen and tracheal suction devices shall be readily availabie in the
facility. '
§64-13.12. Social Work Services and Recreation and Activity Services.

12.1. Social Work Services to be Provided. é&&lasst

12.1.a. A facilitv shall maintain the capacity directly or through contracted services to
identify and meet social, psvchosocial, emotional and cultural needs which are relaed to illness, stress,
family and community relationships, death, treatment and stay in the facility.

12.1.5. If social services are provided by contract, a nursing home shall keep a current list
of available social service agenm&s and resources mcludmg but not limited to those agencies affiliated
with the West Virginia commission on aging

12.1.c. The social work service shall serve as a lizison between patient needs and
comrunity resources and where multiple-agency contacts are necessary the social work service shall
serve as the coordinating agént for the patient.

12.2. Plan for Social Work Services. {£lassil

12.2.a. There shell bz written policies and procedures regarding the scope and conduct of
the social work service,

12.2.b. In additicn to general social work activities, the social work service responsibilities
shall include at least:

12.2.b.1. Preadmission contact and assessment, including the exploration of alternative
types of placement or services with both the patient and the family;

1z

IJ
Id

.b.2. Orientation af admission;

12.2.b.53. Integration of social services with other services and care provided for the
patient; ' ’ N

12.2.b.4. Communicaticn te other services of psvchosocial factors which could affect
services rendered or care delivered to the patient;

12.2.b.5. Provision of counseling to patient’s families;

12.2.b.6. Participation in the development of patient care plans as described in Section
$51 13.1 of theseregulations this rule;

12.2.b.7. Special attention to needs reiated to death and dying; and

12.2.b.8. Coordination of discharge planning as described in Section +5-=7 13.1.g and
Section +52-% 13.1.h of these-regulations this rule,
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12.3. Social Work Services Staffing. &assi
12.3.a. A designated staff member shall be responsible for direéting social work services.

12.3.b.  An individual may serve as the director of social services provided one (1) of the
following requirements regarding education, experience and post-degree training is met:

12.3.b.1. A B.8.W. graduate of a schoo! of social work accredited by the Council of
Social Work Education or a masters level graduate in social work or gerontology;

12.3.b.2. A B.S., B.A. or masters level graduate in a related field or 2 B.S.W. graduate
of a nonaccredited school of social work with two (2) years of experience in a health care facility,
medical social work, or gerontology;

2.3.b.3. An individual meeting the educational requirements of (b) abave but not the
experience requirements, provided supervision be provided by a qualified social work consunltant with
consultation no less than quarteriy for a period of two (2) vears; or

12.3.b.4. A non-degreed individual or an individual with & degree in a non-related field
with three (3) year’s experience in 2 health care facility, medical social work or gerontology, provided
that supervision by a qualified social worker be provided no less than quarterly. If a facility complies
with the raquiremen:s of (a) or (b) above but dees not comply with the requirements of Section 41
12.1 or Section +42 12.2 or both, the director may require thar the facility obtain consultation until
such time as the facility shell is be judged in compliance with Sections +4—+ 12.1 and 42 12.2.

If a facility director of social work services meets only the requirements of (c) or (d) above and
the facility is in compliance with the requirements of both Sections +44 12.1 and +-2 12.2, the
director may medify or waive the requirement of (¢) or (d) for consultation or supervisicn by a
qualified social worker.

12.3.c. An individual who meets the requirements of Section 343-2éa} 12.3.b.1 of this rule
shall qualify as a social work consultant for the purposes of these-regulatiens this rule.

12.5.d.  For purposes of evaluating compliance with the requirements of Secnon-%—:t-—_a——
123 b of these—reguletions this rule, a degree related to socizl work shall include: gerontology

¢linical psychology. sociology, vocational rehabllltanon, community mental health, counseling and
guidance or any other degree for which prior written approval is obtained from the director.

12.3.e. There shall bz sufficient Socizl work staff ic provide the equivalent of one (1) staff
person per oné hundred and twenty (120) patients. This requgerpgrpt__max be satisfied by part time

staff or staff with assignments and responsibilities in both social services and recreation and activities,
provided the overall requirements of Section &4 12 of tkese-resulations this rule are met.

12.3.f.  The director of social services may also serve as the director of recreation and
activities, provided the overall requirements of Section 4 12 of theseresulations this rule are met.

2.4. Social Work Services Facilities. &&assHy - Facilities shall be adequate for social services
personnel and easily accessible to patients, families and staff and shall provide privacy for interviews
and space for confidential storage of records.

12.5. Recreafion aiid Activities Program. &ass
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12.5.a. A nursing home shall provide a planned and diversified program of therapeutic
recreation and activity.

12.5.b, The recreation and activities program, as indicated by individual needs and
capabilities, shall be designed to:

12.5.b.1. Maximize self care and independence;

12.5.b.2. Facilitate social and general rehabilitation;

12.5.b.3. Promote adjustment to the iong-term care environment;
12.5.b.4. Promote the dignity of patients; and

12.5.b.5. Maximize the opportunity to patiems to remumn to meaningful active lives
within or without the confines of the nursing home setting.

12.5.c. Only upon a physician’s order shall 2 patient’s participation in an activities program
be restricted and sueh the order shall be given in accordance with Seestion-0-52Section-0.67—and

Seeten-d-2 of theseregulations Sections 7.5.g. 7.6.8. and 7.2 of this rule,

12.5.d. There shall be a wrirten plan for the facility's recreation and activities program
which shall address the followmg tvpes of actmues as apprc:pnate 1o the needs of the facili’s

paiienis: . - L

12.5.d.1. Social and interpersonal activities which provide opportunity for fun,
enjovment and the development of friendships, such as: paries, dances, banquets, coffee hours and

SAmES: ) : - . T B

12.5.d.2. Diversional and recreational activities designed to emphasize individual
accomplishment, provided diversion and aid in adjustment to Iong-term rehabilitation, such as: sew-
ing, painting, and other crafi-type activities;

12.5.d.3. Opportinities for participation in volunteer service activities, such as;
assisting in community fund drives, rnakmg tovs for underprivileged chz]dren assisting other residents,
and preparing church literature; :

12.5.d.4. Intellectual activities designed to provide mental stirmulation, such as:
discussion groups. library services and materizls, book review groups, music apprecxatlon and lectures
or classes:

12.5.d.5. Spiritual or reiigious activities, such as: formal worship, scripture reading and
study, missicn work, and hyvmn singing. Care shall be taken to insure the representaiion of all faiths
of individual residents in the nursing home;

12.5.d.6. Exercise and physical activities to assist residents to keep active and alert,
such as: individual and group exercise sessions and programs, outdoor walks, and sports and games
adapted to the capabilities and needs of the individual participants; and

12.5.d.7. A resident council which meets month!ly and shali consider and have the right
to express patient’s grievances, 10 represent patients in the facility generally and to make recom-
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mendations concerning facility policies and procedures.

The activities specified in Section #4584 12.5.d are included only as examples and as—suehshall
need not be taken as exhaustive lists nor shall the lists be interpreted as a minimum or maximum set.

12.5.e. A facilizy shall make provisions t¢ enable and shall encourage relatives and friends
of pafieniis to patticipate in activities with patients.

12.5.f. The recreation and activities program shall provide for a variety of activities to’ occur
during evenings and weekends as well as during the daytime hours of the usual business day.

12.5.g. The recreation and activities program shall provide individual activities for those
who are unable or unwilling to participate in group activities. Both small and large group activities
shal} be provided.

12.5.h. Recreation and activity staff shall participate in the development of patient care

plans.
12.6. Recreation and Activities Suaffing. &hessb
12.6.a. A nursing home shall appoint a patient activities director and sueh additional staff as
needed to carry out the patient activities program, but not te—be less than the equivalent of one (1)
staff member per one hundred and twenty (120) patients in the nursing home.
12.6.b. The partient activities director’s duties shall inciude at least the following:
12.6.b.1. Development of the recreation and activities plan;
12.6.0.2. Organizing and directing the recreation and activity program,;

12.6.b.3. Organizing and directing 2 pregram of volunieer services for patients;

12.6.b.4. Maintenance of 2 current record of community services, resources, programs
and facility materials accessible to the staff, patients, and patients” relatives and friends;

12.6.b.5. Development of a written monthly activities schedule at least one (1) month
in advance;

12.6.b.6. Ascertaining from each parient’s care plan any physician’s orders limiting any
patient’s participation in the activities program; and

12.6.b.7. Documenting patients’ pamczpatmg in activities and reasons for
nonpamcxpation in otherwise appropnate aCthltleS ’ )

12.6.b.8. Working in collaboration with the director of social work services with the
resident council; and

12.6,b.9. Providing in-service taining to other staff members and volunteers in
recreation and activities. . o

12.7. Recreation and Activities Facilitias. «&Hass-Hy
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12.7.a. A parient activities area shall be provided with comfortable furniture in good repair.
12.7.b. A facility shail provide Tansportation for patients to and- from patient activities.
12.7.c. Appropriate activities shall be provided to parients unable to leave their rooms.
§ 64-13-13. Plans for Care and Medical Records.

13.1. Plans for Care and Discharge. lass1y

13.1.a. A patient care plan shall be developed for each patient upon admission and
mazintained by the nursing service in cooperation with all other services. The plan of care shall pro-
vide 2 profile of the needs of the inditvidual patient, identify the role of each service in meeting those
needs, and the supportive measures each service will use to complement each other service in the
accomplishment of the overall goal of care. The patient care pian shall be in writing and contain at
least the following: :

13.1.a.1. Goals to be accomplished;

12.1.2.2. Individually designed activities 10 meet goals;
13.1.a.3. Therapies;

13.1.a.4. Treatments, including diet requirements; and

13.1.a.5. A statement of which professional service or individual is responsible for each
element prescribed in the plan.

13.1.b. A nursing home shall have written policies and procedures to ensure that through
patient care conferences or other methods of coordination, the patient care plan shail be reviewed and
revised as needed hut at least quarterly. Sueh The review shall be noted in the medical record.

[3.1.c. Policies and procedures shail delineate the rules and responsibilities of each service
in relation 1o the patient care plan.

13.1.d. The patient care plan shall be available for use by zll personnel caring for the
patient.

15.1.e. Relevant information from the patient care plan shall be made available with other
information that is transmirnted when the patien: is transferred to another facilitv or referred for
continuing care by other agencies upon discharge to the community.

13.1.f.° A nursing care plan shall be maintained in accordance with the orders of the
designated physician establishing and maintaining the plan. It shall include directions for the
following: ’

13.1.f.1. How the nursing staff will provide care nesded to achieve the goals in the
patient care plan:

13.1.£2. Medications and treatments;
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13.1.f-.3. Diets and special dieéa.ry needs;
13.1.f.4. Activity limitations, if any;
13.1.£.3. A bathing and grooming schedule; and
13.1.f.6. Recreational activities and limitatiqns for the patient.
13.1.g. A discharge pian shall be maintained and shall include at least the following:

13.1.g.1. An initial assessment at admission or within no less than seven (7) days after
the date of admission, in¢cluding discharge potential and geals;

13.1.2.2. Relevant information concerning such areas as nursing assessment, social
history, rehabilitation potential, patient needs at discharge and community resources available;

13.1.g.3. Periodic review and reevaluation at regular intervals, preferably on a monthly
basis for the first three (3) months afier admission and in no instance less than quarterly. Detail and
content of the discharge plan after the initial assessment will vary with the condition of the patient.

i3.1.,h. When 2 patient is discharged ¢ anocther facility or agency or to his or her home, a
discharge summary shali be prepared prior to the discharge. The complete discharge summary shall be
transmitted to the receiving facility or agency at the time of discharge. If the patient is discharged to
his or_her home, the partient shall be given appropriate information concerning his or her needs for

care and medication. The discharge summary shall include:

13.1.h.1. Patient name and identifying number;

13.1.h.2. Name of attending physician;

13.1.k.3. Date of admission;

13.1.h.4. Date of discharge;

13.1.h.5, Pr;wisional and final diagnosis;

13.1.h.6. Course of treatment and care in the facility;

13.1.h.7. Pertinent diagnostic findings;

13,1.h.8. Essentiz!l information regarding the patients’ illness or problems;
13.1.h.9. Restorative procedures;

13.1.h.10. Maedication instructions;

13.1.h.11. Facility, agency or location to which discharged; and
13.1.h.12. Dated physician signarre.

13.2. Medical Record Required. &&assih
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13.2.a. A facilitv shall maintain a medical record for each patient, which complies with the
standards set forth in this Section.

13.2.b. Medical records shall be completed promptly within 2 time specified in the facility’s
policies and procedures, not o exceed thirty (30} days past discharge.

13.2.c. All clinical information pertaining to 2 patient’s stay and medical care shall be
centralized in a single medical record following discharge.

13.2.d. Medical records of discharged patients shall be mainiained for at least three (3) vears
from date of discharge, or in the case of a minor, three (3) vears after the patien: becomes of age
under state law,

13.2.e.” Overall supervisory responsibility for the maintenance of medical records services
shall be assigned to a full-time employee of facility.

13.2.f, The facility shall employ sufficient personnel competent to perform the functions
required of a medical record service.

13.2.g. Records shall be maintained at a location that is accessible to appropriate staff.

13.2.h. Medical records shall be kept in a manner which is orderly and which maintzins
ready accessibility and retrieval of information.

13.3. Confidentiality of Medical Records. Hetass1

3.3.a; The facility shall safeguard medical record information against loss, destruction or
unauthorized use.

13.3.b. The facility shall establish written policies and procedures specifving who may use
medical records, under what conditions they may be removed from the facility and under what
conditions information from them may be released.

13.3.c. Access to medlcal records shall be limited to designated staft members, phvsicians,

ty: FOHR £ - authorized representatives of federal or state
depanmems of healih agencies desnznated bv a third party pavment contract, the patient or a person or
agency given written permission by the patzem or bx the panent s E&Ma;her—eeam%ee legal
representative. ) . , o

13.4. Contents of Medical Records. Class15
13.4.a. A patient’s medical record shall contain at least:

13.4.a.1. Basic identifving information as listed in Section 544 13.4.4;

13.4.a.2. Date and time of admission;

13.4.2.3. A signed, dated admission and medzcal hlston completed in accordance with

Section H8=3s4 §.3.a.1;

13.4.a.4. Signed physician’s orders, including those pertaining to medication, special
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procedures, treatments, diet and medical procedures;

13.4.a.5. Progress notes signad and dated at the time of -each entry by appropriate siaff
authorized to write notes according to the written policies of the facility;

13.4.a.6. Nursing notes as Kept current and signed by nursing personnel:

13.4.a.7. Signed and dated laboratory and x-ray reports, when sueh these procsdures
have been ordered;

13.2.2.8. A patient care plan as required in Section +5--+ 13.1.8;
13.4.2.9. A nursing care plan as required in Section 356 13.1.f;
13.4.2.10. A discharge plan as required in Section +5-+7; 13.1.g and

13.4.a.11. A discharge summeary as required in Section 5= 13.1.h of this mije.

13.4.b. A physician shall countersign all verbal orders at the time of his or her next visit or
by mail if returned within ten (10) days.

i3.4.c. Policies shall specify the autherity of at least the following tvpes of practitioners in
addition to physicians to write progress notes in medical records: nurses; social workers; therapists:
psychologists; dentists; and poediatrists.
13.4.d. Basic identifying information shall include:
13.4.d.1. Patient’s name and any identification number;
13.4.d.2. Room number;
13.4.d.3. Sccial security number;
13.4.d.4, Marital starus;
13.4.d.5. Date of birth:
13.4.d.6. Sex; _.
13.4.d.7. Home address;
13.4.d.8. Telephone number of referral agency including hospital from which admitted;

13.4.d.9. Name, address, teiephone number of atiending physician;

13.4.d.10. Name, address and telephone number of next of kin or other responsible
pETSon. o c )

13.4.d.11. Religious preference; and

13.4.d.12. Any pre-burial arrangements.
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13.4.e. Nursing notes shall inciude at least:

[3.4.el.

13.4.e4.

13.4.e.5,

13.4.e.6.

13.4.e.7.

Description of the care provided;

Nursing history;

Assessment of observed signs and symptoms;
Reactions to treatments and medications;

Changes in patient’s physical or emotional condition;

Documenrarion of any unusual inciden: involving a patient; and

Nursing summery as indicated by patient needs.
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§ 64-13-14. Penalties; Hearings: Due Process. ) o

14.1. Fnforcement: Dirsctor’s Powers, Duties and Rights.

14 1.a. General.

The director has the dury as well as the authority to invoke penalties against 2 nursing home

violating the provisions ¢f this rule in accordance with the provisions of this rule,

14.1.b. Cumnulative Remedies.

14.1.b.1.  The penalties and remedies provided by W. Va, Code § 16-5C-15 are
cumnulative and shall be in addition to all other penalties and remedies provided bv iaw.

14.1.b.2. Residents. residents’ families or legal representatives, and ombudsmen mav
also pursue independentlv in court vioiations of this rule. Any waiver by a resident or his or her legal
representative of the right to commence an action under W. Va. Code § 16-5C-135. whether oral or in

writing, is null and void as ¢contrarv to pubklic policy.

14.1.5.3. If after an investigation of a complaint, the director determines thaf the
complaint is substantiated, he or she shall take appropriate action and shall advise anv iniured partv of
the possibilitv of civil remedy. ) o

14.1.c. Civil Actions, _ ) B

The director shall bring an action to enforce compliance with W. Va, Code § 16-5C-1 et seg.
or anv rule, regulation or order_issued thereunder. whenever it appears to the director that anv nerson
has engaged in. or is engagifo in, an act or practice in violation of W. Va. Code § 16-5C-1 et seq. or
anv rule, resgularion or order. or whenever it appears to the diractor that any person has aided. abetted,
or caused, or is ziding, abefiing or causing. such an act or practice or that no action is beine taken
under federal rule or that said action does nor adequately protect residents health or safetv.
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14.1.d. Available Remedies.

One or more of the following remedies shall be used:’

14.1.d.1, License termination;

14.1.d.2. Reduction of bed capacitv;

14.1.d.3. Ban on new admissions;

14.1.d.4. Temporarv management; .

14.1.d.5. Civil mmonev penaltiss: or

14.1.4.6. Closure of the nursing home in emergency situations or transfer of residents,

cr_beth.

14.1.4.7. A nursing home mav not aveid a remedv on the basis that it underwent a
change of ownership.

14.1.e. Enforcement Generally.

The director shall assess civil penalties. and mav suspend, revoke, or denv renewal of the
license of 2 nursing home for cause after notice as required by this rule and the provisions of W. Va.
Code § 16-5C-1 et seq.. or take anv other action contemplated by this rule. Cause mayv include. but
not be limited 10, one (1) or more of the following: ) {

14.1.e.1. Failure to provide standard quality of care for residents:

14.1.e.2. Wilfullv and knowingiv falsifving the material content of resident assessments;

14.1.e.3. Failure to subrnit a plan of correction;

14.1.e.4. Failure to submit a plan of correction which is approved bv the director;

14.1.e.5. Failure to correct deficiencies within the time frame specified in an approved
plan of correction: ’

14.1.e.6. Repeated -noncompliance with the same role;

14.1.e.7. Failure to cooperate wzth or 1nterference with the director or an authonzed
representative of the director] in the inspection of the nursing home:

14.1.e.8. Failure to complv with this rule:

14.1.e.8. A violation of anv provision of this rule which preduces immediate jeopardy
10 the health or saferv of residents:

14.1.e.10. Violation of the prohibitions of this rule against discharge of residents or
emplovees for reasons of complaints regardineg the nursing home;
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14.1.e.11. The use of subterfuge or other dishonest action in applving for an original or
renewal license: :

14.1.e.12. Abuse of residents:

14.1.e.13. Neglect of residents;

14.1.e.14. Misappropriation of residents’ propertv: or

14.1.e.15. Attempted bribery of anv emplovee or conmacted person of the department.

14.1.f. The director shail bv order place a ban on new admissions, reduce the bed capacity of a
facility, or both. when on the basis of inspection_he or she makes the following findings: (a) that the
licensee is not providing adeguate care under the facilitv’s existing bed capacitv: and (b) that reduction
in bed capacitv, or placing a ban on new admissions. or both would place the facilitv in a position to__
render adequate care. A reduction in bed capacity or a ban on new admissions. or both. shall remain
in effect until the facilirtv is determined bv the director to be in substantial compliance with this rule.
If the residents of the facility are in immediate jeopardv of their heaith, safetv. welfare or rights. the
director mav seek an order to transfer residemnts out of the facilitv as provided for in subsection (e} of
this section. Anv notice to a licensee of reduction in guota or a ban on new admissions shall include
the terms of the order. the reasons therefor and a_date set for compliance.

14.2. Inspection Procedure: Director’s Obligations to Residents: Complaint Investigation.

14.2.a. The director shall make or cause 1o be made inspections bv his or her authorized
representatives as necessarv to carrv out the intent of W. Va, Code § 16-5C-1 _and_this rule. The
inspection shall be conducted by a team that includes a registered nurse, and. as determined bv the
directdr. other appropriate disciplines. The team members shall investigate thoroughly within the areas
of their expertise and review requirements of regulations. A detailed inquirv shall be made of z
representative sample of residents throuch resident interviews and review of their records. A statement
of deficiencies referencing the noncompliance with this rule shall be compieted within twentv (20)
working davs. with 2 copv provided to the nursing home who shall post the report in a prominent,

easily accessible place in the nursing home and so mainzain it until the next report.

14.2.a.1. Investigations of complaints involving immediate ieopardy to resident heaith

or safety shall be made within five (5) davys.

14.2.a.2.  Investigations of complaints involving actual harm that is not immediate
ieopardy shall be made within ten (10} davs,

14.2.a.3. Investizations of complaints involving no acmai harm with potential for more

than minimal harm that are neot immediate jeopardy shall be made at the time of the next survey.

14.2.a.4. Investications of complaints invelving no actual harm with potential for
minimeal harm and 2l other complaints shall be made at the time of the next survey.

14.2.b.  All licensed nursing homes shall be inspected at an average of everv twelve {12)
months to determine the nursing home’s compliance with applicable statutes and rules. Nursing homes
with the ereatest number of deficencies shall be investigated with creater frequency as determined by
the director. ) _
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14.2.c. If, within one hundred twentv (120} davs of an inspection or complzint investigation,
a nursing home fails to complv with the requirements of this rule. the director shall inform in writing
all residents of the nursing home of the violations which the ‘nursing home has made. and of the time
period during which residents mav relocate if they wish nrior to the deficient nursing home being
reported to the social security administration.

14.2.4. The director shall provide all residents with a list of appreved nursing homes and
agencies to assist them to move if thev wish. The purpose is to let the residents know thev do not

have the protection of this rule and to give them assistance to move if the lack of compliance bv the ot
nursing home endangers them or causes a reduction in their social securitv benefits or medicaid .-~

benefits, : i . ,, . B

14.2.e. The director shall make available for public inspection from the time of receipt

informetion conéerning applications. inspections, investigations and other reports.  Statements of

deficiencv shall be made available for public inspection within fourteen (14) davs of receipt bv the
nursing home. Copies shall be nrovided upon request. _ o

Copies of ail inspection reports shall be made available to the State long-term ombudsman,

the local office of adult protective services, and the social securitv regional offices.

14.2.f. Within two hundred en {210) davs of an inspection or complaint investigation after
which deficiencies are not timelv corrected. the director shall cause the name and address of the
deficient nursine home to be fransmitted to the appropriate regional office of the social securitv
administration as a deficient nursing home. , S

14.2.2. The director shall provide the long-term care ombudsman with the fo]lowin‘e:'

14.2.2.1. A statement of deficiencies reflecting nursing home noncompliance: and

14.2.¢.2, Reports of adverse actions imposed on a nursing home.

14.3, Procé&ﬁré for Civil Penalties.

14.3.a. Assessment and_Application of Civil Penaltiss, .

Penzalties for violations of this rule shall be assessed and applied in accordznce with the
provisions of W. Va. Code & 16-3C-1 et seq. and this rule. Upon completion of a2 repert of inspection.
the director shall determine what civil penalties are to be imposed.

1£.3.b. When Civil Penalry Is_Collected.

14.3.b.1. Hearing Requested,

14.3.b.1.A. A nursing home shall submit anv request for a hearing on the determi-
natien of the noncompliance that is the basis for imposition of the penalty within sixtv (60) days from
receipt of the notice of initial, reconsidered. or revised dererminarion of the director. For good cause
shown. a hearing examiner mav extend the time for filing the request for hearing.

14.3.b.1.8. If a nursing home requests 2 hearine within the time specified in
Section "14.3.b.1.A of this rule. the director shall collect the penaltv within fifteen (13) davs when
there is a final adjudication that upholds the direcior’s determination of non-compliance afier the
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nursine home achieves substantial compliance or is terminated.

14.3.b.2. Hearine Not Reguested. |

14.3.b.2.A. If a nursing home does not reguest a hearing in accordance with
Section 14.3.b.1.A of this rule. the director shall coliect the penalry.

14.3.b.2.B. If the facilitv does not regquest a hearing. the penalty mav_be reduced
up to thirtv-five percent (35%) by the director.

14.3.b.3. Right 1o Hearing Waived. .

14.3.b.3.A. If a nursing home waives_its richt to a hearing in_writing, the director
shall collect the penalty within fifieen (15) working davs of the date the written waiver Is received bv
the director.

14.3.c. Notice of Civil Monev Penaltv,

14.3.¢c.1. The director shall send a certified written notice of intent to impose the
penzalrv to the nurgsing home. ] ) o

14.3.c.2. The notice shall include:

14.3.c.2.A. The nature of the noncompliance;

14,3.¢.2.B. The statutory basis for_the penaltty; { '

14.3.c.2.C. The amount of penaltv;

14.3.c.2.D. Anv factoers that were considered when determining the amount of the

penalty:

14.3.¢.2.E, When the penaltv is due: and

14.3.¢c.2.F. Instructions for responding to the notice, including a statement of the
nursing home’s richt to a hearing. and the implication of waiving g hearing.

14.3.d. _Amount of Civil Penalry.

14.3.d.1. Civil penalties assessed against licensed nursing homes mav_not _be less than
fifty dollars {830} nor more than eight thousand dollars {$8.000): Provided. That the director mav not
assess a penaltv against a facilicv if the facilitv_corrects the violation of the rule within twenty (20)
davs of receipt of written notice of the violation. uniess it is a repeat deficiencv _or puts the residents in
immediate jeopardy. In either of these situations z penaltv can be assessed immediatelv, If a penalty
is assessed by the Health Care Financing Administration or the State Medicaid Agencv for the same
deficiency the director shall reduce anv State penzlty amount by the amount of the federal penaltv in
determining the amount owed. The range of civil penalties shall be as follows:

14.3.d.1.A. For each violation which presents immediate jeopardy to the health,

saferv or welfare of ohe (1) or more residents, the director mav impose a civil penaltvy of not iess than

three thousand ($3.000) nor more than eicht thousand dollars ($8.000).

7/10/96 ’ ' B




64 CSR 13

14.2.d.1.B. For each violation which actuallv harms one (1) or more residents, the
director mav impose a civil penaltv of not less than one "Lhou.s‘and ($1.000) nor more than three

thousand dollars (33.060). e

14.3.d.1.C. For each violation which has the potential 10 harm one (1) _or more
residents. the director mav impose a civil penaltv of not less than fiftv dollars ($50) nor more than one

thousand doliars (81.000). = ___  _ _

14.3.d.1.D. 1f no plan of correction is submitted as established in this Section . the

director mav assess a penaltv in the amount of one hundred dollars ($100) a dav unless the facilinv has
provided z reasonable explanation which has been accepted bv the director.

14.3.d.1.E. If a deficiency for which an acceptable pian of correction has been
provided to the director is not corrected upon revisit o the facilitv, the deficiencv will be regarded as.
a repeat deficiencv.

14.3.d.1.F. Culpabilitv shall not be a ¢consideration in determining the amount of a
penaltv, B B i e .

14.3.d.2. Penalty Procedures After Termination of a License.

14.3.4.2.A. In the case of a terminated nursing home, the director shall send the
penalty information after the: _ ) )

14.3.d.2.A.1. Final administrative decision is made;

.

14.3.d.2.A.2. Nursing home has waived its right to a hearing: or :

14.3.d.2.A.3. Time for requesting 2 hearing has expired and the director has
not received 2 hearing request from the nursing home.

14.3.d.2.B. Pepalry pavment is due fifteen (15) davs after:

14.3.d.2.B.1, A final administrative decision:

14.3.d.2.B.2, The time period for requesting a hearing has expired;

14.3.d.2.B.3. Receipt of the written reguest to waive a hearing: or

- 14.3.4.2.B.4. The eﬁ;ective date of termination.

14.3.e. Penaltv for Notification of Inspection. A -

The director shall assess 2 civil penaltv not to exceed two thousand dollars {8$2.000) against

anv individual who notifies, or causes to be notified, & nursing home of the time or date on which an

inspection i§ scheduled 1o _be conducted. ) -

[4.3.f£ Pavment of‘Penaitijeg.

14.3.f£1. A civil monev penaltv pavment is due fifteen (15) davs after a final
adrninistrative decision i1s made wher: . B
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14.3.f1.A,  The nursing home achieves substantial compliance before the final
administrative decision: or

14.3.f1.B. The effective date of termination occurs before the final administrative

decision.

14.3.f.2. A civil monev penalty payment is due fifieenn (15) days after the tirme period

for requesting a hearing has expired and a hearing reguest was not received when:
i4.3.£2.A. The nursing home achieved substantial compliance before the hearing

request was due: or o — . -

14.3.7.2.B. The effective date of termination occurs before the hearine reguest was

due.

14.3.£.3. A civil monev penaltv pavment is due fifteen (15) davs afier receipt of the
written request & waive a hearing,

14.3.g. Interest on Civil Penalties,

The assessmenis for penalties and for costs of legal action taken under W. Va. Code 8§ 16-
5C-1 et seg. shall have interest assessed at five percent (5%) ¢on the last day of each month in which
occurs the thirtieth dav after receipt of notice of the assessment or after the month in which occurs the
thirterh dav after receint of the director’s finel order following a hearing, whichever is later. All
assessments against 2 nursing home that are unpaid shall be added to the nursing home's licensure fze
and mav be filed as a lien agzinst the propertv_of rhe licensee or operator of the nursing hom::‘.

14.3.h. Action for Recoverv of Civil Penalties.

The director shall, in a civil judicial proceeding, recover anv unpzid assessment which has
not been contested under W. Va. Code § 16-5C-12 within thirty {30) davs of receipt of notice of the
assessment, or which has been affirmed under the provisions of that section and not appealed within
thirtv (30) davs of receipt of the director’s final order, or which has been affirmed on judicial review,
as provided in W. Va, Code § 16-5C-13. All monev collected by assessments of civil penalties or
interes: shall be paid into a special resident benafit account and shall be applied by the director for: (1)
The protection of the health or property of facility residents: (2) Long-term care educational activities:
{3} the costs arising from the relocation of residents to other facilities when nc other funds are
available: {4} in an emergency situzation in which there are no other funds available. the operation of a
facility pending correction of deficiencies or closure: and (5) the reimbursement of residents for

personal funds lost.

14.4. Action When There Is Immediate Jeopardv.

14.4.2. If there is immediate jeopardy to resident health or safetv, the director shall either:

14.4.2.1. Petition the circuit court for the appointment of & temporarv _manzager:

14.4.5.2. Close the facilitv: or

14.4.a.3. Transfer the residents in the facilitv to another faciliry.
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14.5. Temporarv Management.,

14.5.2. Upon petition from the director, a_circuit court mav divest the licensee or operator of
possession and conirol of a nursing home in favor of a temporarv management. The temporary
management shall be responsible to the court and shall have such powers and duties as the court mav
orant to direct all acts necessarv or appropriate to conserve the property and promote the health.
safety, welfare and rights of the residents of the nursing home. includine. but not limited to. the
replacement of management and_staff, the hiring of consultants. the making of any necessarv
expenditures to_close the nursing home or to repair or improve the nursing home so as to_refumn it to
compliance with applicable requirements and the power t¢ receive, conserve. and expend funds,
including pavments on behalf of the licensee or gperator of the nursing home. Prioritv shall be given
to expenditures for current direct resident care or the transfer of residents.

14.5.b. The person charged with temporarvy_management shall be an officer of the cour,
shail not be liable for conditions at the nursing home which existed or originated prior to his or her
appointment and shall not be pergonaliv liable, except for his or her own gross negligence and
intentional acts which result in iniures to persons or damace to property at the nursing home during

the temporary management. o o _

14.5.c. No person shall impede the operation of a temporarv_management. There shall be
an automatic stav for a ninerv (90) dav pericd subsequent to the establishment of a temporarv
management of anv action that would interfere with the functioning of the nursing home, including,
but not limited to, cancellation of insurance policies. termination_of utilitv services. attachments to
workine capital costs, foreclosures. evictions and repossessions of eguipment used in the nursing
home.

14.5.d. Temporary meanagement established for the purpose of making imm-ovéments in
order to bring a nursing home into compliance with apphcable reqmrements shall not be terminated
until the court has determined_that the nursing home has the management capabilitv to ensure

continued compliance with all applicable requirements, except if the court has not made the

determination within six (6) months of the establishment of the temporary management, the temporary

managemen: terminates by operation of law at that time, and the nursing home shall be closed. After
the termination of the temporary manaoement the person who Was responsible for the temporarv

iemporary_management. exoendlmres and civil Denames and interest no longer subject to appeal. i
that order, anv excess shall be paid to the licensee or operator of the nursing home.

14.5.e. The temporary manacer shall bill the nursing home on a bi-weeklv basis and the
nursing home shall pav within fifieen (15) davs at an amount no greater than one twelfth the annual
salarv of the administraior of the largest nursing home in the state. .

14.6. Revocation or Suspension of License.

14.6.a. In order te limit. suspend or revoke a license. the director_shall file a complaint
statine the facrs constimuting the eround or grounds for the action. When the direcior files a complaint,
the director shall notifv the licensee. in writing, of the filing of the complaint.

14.6.b.  When the director terminates or_suspends a license on account of immediate
reopardv o residents, the director shall arrange for the safe and orderlv transfer of residents,

14.6.c. _Notice shall include the following terms:
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14.6.c.1. A copv of the complaint; and

14.6.c.2. Notification of the availabiliry of a héaring.

14.6.d. Notice shall be served bv personal service or bv registered or certified mail. return
raceipt requested.

14.7. Hearings and Due Process.

14.7.a. The director has the right to enforce this rule, administrativelv or in court, without
first affording an opportunity fo correct a deficiencv pursuant to Subsection 57 3.7 of this rule when
the director finds either of the following:

14.7.a.1. That the violation of this rule joepardizes the health or safetv of a patient: or

14.7.2.2.  The violarion is the second or subsequent violation of the same provision of
this rule within twelve (12) months. _ .

14.7.b. The suspension. expiration, forteiture or cancellation by operation of law or order of
the director of a license issued bv the director shall not deprive the director of the authoritv as
provided bv law and this rule to take any of the following actions:

14.7.b.1. Instinite or continue a disciplinarv proceeding;

14.7.b.2. Institute or continue a procgeding for the denial of license application:

s

L

14.7.6.3. Enter an order denving a license application; or

14.7.b.4. Take anv other disciplinarv action as provided bv state law or rules.

14.7.c.  Withdrawal of a license application shall not deprive the director of the right to
penalizas the applicant on anv other ground using anv authority otherwise provided bv law or this rule.

14,7.d. _An avplicant for a license or a licensse or any other person aggrieved bv an order or
other action bv the director pursuant to this rule or to W. Va, Code § 16-5C-1 et seq. shall have the
opportunity for @ hearing bv the director, upon written request to the director in a manner prescribad
in West Virginia Department of Health _and Human Resources Administrative Rules. Rules of
Procedure for Contested Case Hearnos and Declaratory Rulings. 64 CSR 1.

14.7.e.. A hearing pursuant to this rule shall be conducted in accordance with the pertinent
provisions of W, Va. Code § 29A-5-1 et seq. and § 29A-4-1 et seq. and West Virginia Department of

Heazlth and Human Resources Administrative Rules, Rules of Procedure for Contested Case Hearings
and Declaratorv Rulings, 64 CSR 1. |

14.7.f. The nursing home shall have the right to request a hearing and seek judicial review
pursuant to W. Va. Code 88 16-5C-12 and 16-5C-13 to contest the citation issued bv the director of a

deficiency on an inspection report. irrespective of whether the deficiency results in the imposition of
civil penalty. y . }

14.7.¢. Informal Dispute Resolution.
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14.7.¢.1.  The director shall offer a nursing home an informal oppormunity. at the
nursing home’s reguest. to dispute survev findines upon the; nursing home’s receipt of the official
statement of deficiencies. The request shail be made when the plan of correction is submitted.

14.7.2.2. Informal dispute resolution shall be scheduled within twentv (20) workine
dave of the timely reaquest. Failure of the director to complete informal dispute resolution timelv
cannot delav the effective date of anv enforcement action against the nursing home.

14.7.2.3. If 2 pursing home is subsequentlv successful during the informal dispute reso-
lution process, at demonstrating that deficiencies should not have been cited, the deficiencies shall bz
removed from the statement of deficiencies and anv _enforcement actions imposed solely as a result of
those cited deficiencies shall be rescinded.

14.7.g.4. At the informal hearing neither the licensee nor the director can be represent-
ed bv an attornev at law, o

14.7.2.5. Upon reguest, the director shall provide the nursing_ home with written

notification of the informal dispute resolution_process.

14.7.h. In addition to all other powers granted to the director under W. Va. Code § 16-5C-1
et seq. and this rule, the director mav hold a case under advisement and make z recommendation as to
requirements to be met bv the licepsee in order to avoid suspension or revocation of a license, in
accordance with W. Va. Code & 16-3C-11.

14.7.i. When the director takes a case under advisement, the director shall:

s

14.7.i.1. Enter an order stating the decision to hold the case under advisement.‘

14.7.i.2. Notifv the licensee and his or her attormev of record, if anv, of the action. bv
certified mail. return receipt requested:; and

14.7.1.3.  Enter order showing satisfactorv compliance dismissing the complaint if the
licensee meets the requirements_of the order. L , -

14.7.j._ Upon entering the second order, under this Section, the director shall notifv the
licensee and his or her attomev of the raecord, if anv. bv certified mail, return receipt requested.

14.7.k.  Following a hearing the director shall make and enter s written order either
dismissing the complaint or taking such action as is authorized bv W, Va. Code § 16-5C-1 et seq. and
this rule. The written order of the director shall be accompanied bv findings of fact and conclusions
of law as specified in W. Va. Code § 29A.5.3, and a copv of the order and accompanving findings
and conclusions shall be served upon the licensee and his or her attornev of record, if any, bv personal
service or certified mzil. return receipt requested.

14.7.1. If the director suspends & nursing home’s license, he or she shall also specify the
conditions giving rise 1o the suspension. 1o be corrected bv the licensee durine the period of
suspension in _order to entitle the licensee to reinstatement of his or her license.

14.7.m. If the director revokes z license. he or she mayv stav the effective date of the
revogation bv_not more than ninerv (90) davs upon a showing that the stav is necessarv to assure

appropriate placement of residents. .
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14.7.n. The director’s order shall be final unless vacated or modified bv court order pursuant
to West Virginiz Department of Health ané Human Resources Administrative Rules, Rules of
Procedurss for Contested Case Hearings and Declaratory Rulinigs, 64 CSR 1. )

14.7.0. Anv licensee adversely affected bv an order of the director rendered after a hearine
held in accordance with the provisions of W. Va. Code § 16-5C-12 is-entitled to judicial review
thereof. All of the pertinent provisions of W. Va. Code § 29-5-4 shall applv to such appeals with like
affect as if the provisions of W. Va. Code § 16-5C-13 were set forth in this rule. , o

14.7.5. The judgment of the circuit court shall be final unless reversed, vacated or modified
on appeal to the Supreme Court of Appeals in accordence with the provisions of W. Va, Code §

20A-6-1. . - .
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Table 64.13A. Surety Bond Schedule

AVERAGE RESIDENT FUNDS

REQUIRED SURETY

MONTHLY BALANCE BOND AMOUNT
$ 1to 52,000 $2,500
$2,001 to $2,100 $2,625
52,101 to $2,200 32,750
32,201 to $2,300 $2,875
£2,301 to $2,400 53,000
32,401 t0 §2,500 53,123
$2,501 to §2,600 33,250
$2,601 to 52,700 $3,375
§2,701 to £2,800 53,500
$2,801 to $2,900 33,625
$2,901 to $3,000 $3,750
53,001 to §3,100 53,875
33,101 to §3,200 $4,000
$3,201 to $3,300 $4,125
$3,301 to0 §3,400 $4,250
$3,401 to $3,500 $4,375
$3,501 1o 83,600 54,500
$3,601 to £3,700 84,6235
33,701 to £3,800 £4,750 .
$3,801 to $3,900 34,875
$3,901 to 84,000 _ 35,000
34,001 10 §4,100 35,125
34,101 1o §4,200 $3,250
$4,201 to $4,300 $5,375
34,301 to 34,400 35,500
34,401 to 34,500 $5,625
34.501 to 54,600 85,750
$4,601 to £4,700 $5.875
54,701 to $4,800 $6,000
34,801 1o $4,900 $6,125
34.901 to §5,000 $6,250
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Table 64.13A. Surety Bond Schedule (Cont’d)

64 CSR 13

AVERAGE RESIDENT FUNDS
MONTHLY BALANCE

REQUIRED SURETY
BOND AMOUNT

$5.001 to $5,100 36,375
$5,101 to $3,200 $6,500
£5,201 to §5,300 56,625
$5,301 to 85,400 36,750
35,401 to §5,500 36,875
85,501 to $5.600 $7,000
85,601 to §5,700 37,125
55,701 to $5,800 $7,250
$5,801 to $5,900 87,375
$5,901 to $6,000 $7.500
36,001 to 56,100 $7,625
36,101 to $6,200 $7,750
$6,201 to 56,300 £7,875
$6,301 to $6,400 38,000
86,401 to $6,500. 58,125
$6,501 to $6,600 58,250
$6,601 to $6,700 $8,375
36,701 to $6,800 38,500
36,801 to 56,900 38,625
36,901 10 §7,000 38,750
57,001 to §7,100 $8.875
$7,101 to §7,200 39,000
37,201 10 §7,300 59,125
$7,301 to $7,400 39,250
$7,401 10 §7,500 39,375
§7,501 10 $7.600 ° 38,500
$7,601 to 37,700 $9,625
$7,701 to $7,800 39,750
37,801 to §7,900 $5,875
37.501 to $8.000 $10.000
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Table 64.13A. Surety Bond Schedule (Cont’d)

AVERAGE RESIDENT FUNDS REQUIRED SURETY
MONTHLY BALANCE BOND AMOQUNT
$8,001 to $8,100 - 310,125
S8,101 1o $8,200 310,250
$8,201 1o $8,300 $10,375
58,301 to 38,400 310,500
38,401 to S8,500 , 310,625
58,501 1o 38,600 $10,750
£8,601 to §8.700 310,875
$8,701 to 58,800 B $11.000
38,801 to $8,900 $11,125
$8,901 to £9,000 §11,250 .
$9,001 to §9,100 ' %£11,375
$9,101 1o $9,200 $£11,500
39,201 to §9,300 $11.625
$6,301 to 89,400 $11,750
£9,401 to 89,500 ' 511,875
$£9,501 1o §9,600 $12,000
39,601 10 $9.700 512,125
59,701 to $9,800 £12,250
55,801 to $5,900 $12,373
59,901 10 $10,000 312,500
$10,001 or more Calculate’

® 1.25 times the prior year’s average monthlv balance of client’s funds
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Table 64-13B. Minimum Raties® of Patient Care Personnel to Patients

s e

AIDES TOTAL PATIENT
NUMBER LICENSED NURSES CARE PERSONNEL
I-?iTIENTS NUMBER HOURS NUMBER HOURS NUMBER HOURS
PER DAY | PER DAY | PER DAY PER DAY PER DAY PER DAY
3-10 3° 24 3 24 6 48
11-20 3° 24 4 32 7 56
21-30 3° 24 [+ 48 9 72
31-40 3® 24 8 64 i1 88
41-50 3 24 10 80 13 104
51-60 3° 24 12 56 15 120
61-70 3.5 28 14 i12 17.5 140
71-80 4 32 16 128 20 160
§1-90 4,5 36 18 144 22,5 180
91-100 5 40 20 160 25 200
101-110 5.5 44 22 176 27.5 22?
111-120 6 48 24 192 30 240
121-130 8.5 52 26 208 32.5 260
131-140 7 36 28 224 35 280
141-150 7.5 60 R 240 37.3 300
i51-160 8 64 32 256 40 320
161-170 8.5 68 34 272 42.5 340
171-180 9 72 36 288 45 360
181-190 9.5 75 38 304 47.5 380
181-200 10 80 40 320 50 400
Over 200 Shall be calculated for each facility
* Numbers are full-time personnel equivalents based on forty (40) hours per week per shift.
* May include the director of nurses,
7/10/96 90




ENTERED

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHEERN DISTRICT OF WEST WIRGINIA
AT CHARLESTON W 2 9 BBR
) : CUHT‘E%EEEIEE! ——
DPAUL WOLFORD, et al., COURE 80, OF W A_
- : : RONALD O, LAWSON, CLERY
Plaintiffs,
v. CIVIL ACTICN NO.: 2:92-1151
GRETCHEN ©. LEWIS, et al.,
Defendants.
ORDER

On this day came the counsel for the plaintiff class,
Daniel F. Hedges, and counsel for the defendants, pursuant to the
Crder of implementation in the above-styled matter, and agreed
that the following attached Nursing Heme Licensure Rule Sections
5 and 16 shall be implemented as nursing home enforcement:{
regulations pursuant te Section 2.08.01 of +he Court-Ordered
2%y O PR, o odsRan.

ENTER this the 2%th day of March ; 1986,

e T
UNITED STATES DISTRICT JUDGE

[t 8 L




o | ENTERED

IN THE UNITED STATES DISTRICT CQQURT

B FOR THE SOUTHERN DISTRICT OF WEST WIRGIN
AT CHARLESTON R 2 9 B8
CLERCS
DAUL WOLFORD, et al., COURT, $O. DIST. OF WA,
RORALD B, LAWEOM, CLERX
Plaintiffs, -
v. ’ CIVIL ACTION NO.: 2:92-1151 '

GRETCHEN ©. LEWIS, et al.,

Defendants.

ORDER

On this day came the counsel for the plaintiff class,
Daniel F. Hedges, and counsel for the defendants, pursuant to the
Order of implementation in the above-styled matter, and agreed
that the following attached Nursing Home Licensure Rule Sections
5 and 16 shall be implemented as nursing home enf&fcement1;
regulations pursuant to Sectlcn 2 08.01 of the Court-Ordered

o= October 4, 1994,

Plary. do "CRDERED.

ENTER this the 29th day of March 1996.

r

e 7

UNLITED STATES DISTRICT JUDGE




ik
CNTERED this 7 day of er*ober , 1594.

Nt (ot

DENIEL F. HEDGES
1115-3 Kanawha Boulevard, East
Charleston, WV 25341

JANE PERKINS .

National Health Law Program’
3413 Ironwoods Drive N
Chapel Hill, NC 27516

COUNSEL FOR PLAINTIFFS

CHARLENE A. VAUGHAN
L. EUGENE DICKINSON \

° Qlfud Lt k\ﬁw@\@—
/

Senicr Assistants Attorney General
Department £ Health and Human Rascources

state Capitel Complex
Building 3, Room 546
Charleston, WV 28305

COUNSEL FOR DEFENDANTS

--043=’"r— =3

JODGEZOHN T. COFENHAVER,” JR. .




WEST VIRGINIA COMPREHENSIVE LONG-TERM CARE PLAN

Section 1. als and General Reguirements.
1.01. Goals: L
1.01.01 The overriding goal of this plan is to provide the most

normalized, least restrictive long-term care setting for every person consistent with
the care and needs of the individual.

1.01.02 DHHR will establish a Long-Term Care Commirtee,
the membership of which will consist of representatives of all divisions of the
Department, other agencies and advocates, to provide leadership in reforming the
sysiem, to be in place by July I, 1994,

1.01.03 The Department recognizes that it has to ‘c‘oord'matc
all policies and planning for long-term care, including in-home s;:rvices and
personal assistance.

1.02. General Requirements:

1.02.01. The parties have agreed to jointly draft implementation
plans, policies and regulations as hereinafter provided to accomplish the
normalization goals of this plan. The agreed details of these plans, policies and

regulations hereafter developed shall be submitted to the Court on the timetables

hersinafier set forth.




1.02.02.

Rés_idenﬁ_ s;é'ey: The corcsf long-‘term care plamning
is a resident care survey f-o be developed frorn_.the needs assessments.

1.02.03.  Community participation shall be an essential part of
policy.

1.02.04.  Accessibility for persons with disabilities is a core
value for dignity for long-term care populations. ..

1.02.05. Accountability for resident well-being shail be
specifically assigned to the operator/provider in each policy/regulation. This
includes but is not jimited to accountability for refusing to admit a person whose
needs cannot be met, transferring persons whose needs so indicate, at the direction
of the case manager, and providiﬁg all transportz:tion for treatment needs and
community participation. l ' ( :

1.02.06.  Regulatory staff shall be adequate to pro;ide for all
investigations aﬁd inspections on é. tiﬁ;ely béSis, and for regulatory follow-up.
1.02.07. Reimbursement policy shall be consistent with the
overall policy goals of this plan. 7 -

1.02.08  The objective of this Plan initiative will be a client-

driven system.




Section 2. Implementation Generally.
-'2.01 Needs Assessment z;ngi rIrrnstg;mﬁgg::

2.01.01.  Eachperson presentl}l' m Or going into long-term
care settings (including home settings) shall have initial and periodic needs
assessment. Each needs assessment shall provide for the periodicity schedule,
depending on the needs of the individual but no less frequently than annually.
(For Residential Board and Care Homes and Personal Care Homes, see
Appendix A - Regulations.)

2.01.02. DHHR shall have a uniform screening
instrument by January 1, 1995.

2.01.03. Coordination with managed care. With the
advent of managed care, the purchase of services will be coordi_natefl with the
residential needs of the individual.

2.02 Individualized Care:

2.02.01. Every person in an assisted long-term care
setting shall have a plan of care identifying treatment/services in conformity
with the person’s needs assessment. {(For Residential Board and Care Homes
and Personal Care Homes, see Appendix A - Regulations.) DHHR shall develop

a conceptual design model for the plan of care to be used in long-term
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care; other models may be used so long as the bﬁsic e]-ements in the DHHR modei
are included. This shall be'-in place by Mafch_l, 1995.

2.02.02.  The plan of care must include, to the extent
appropriate to the individual, needed physical therapies, other rehabilitation
therapies, personal care services, basic living skills training. (For Residential
Board and Care Homes and Personal Care Homes only, see Appendix A -
Regulations.)

2.02.03.  Potential eligibility for Medicaid for every
resident shall be explored. The state shall set up a mechanism to review Medicaid

eligibility for each long-term care resident.

2.03 Coordinator of Long-Term Carg:
2.03.01. = A Coordinator of Long-Term Carp‘shall be

established within the Department of Health and Human Resources. The
Coordinator will work with the Long-Term Care Committee, Individual work
units within the Department need to be interfaced.

2.03.02.  The Coordinator shall also develop a plan for

promoting in-home services by July 1, 1995.




2.04 Redsfinition of Qualifications of All Personnelin Long-Term
Care Setiings: | . L -

Minimum standards will be established for all categories of

caregivers and operators by July 1, 1995, o
2.05. Residential Settings and Options Development/Training:

2.05.01. The Committee and Cocordinator shall be
responsible for the resource development of and technical assistance for quality
appropriate residential settings and options for long-term care. Adequate staff
shall be made available statewide for such residential recruitment and development.
This shail be in place by January 1, 1995.

2.05.02.  The focus shall be on developing and training
quality adult family care homes, residential board and care homes, and qjﬁhcr small
residential settings and options. |

2.05.03. Recruitment and Training Committees shall be
developed in eack DHHR Region.

2.05.04. Setting development shall include procedures to
promote attendant services and other services needed to include in-home care as

a significant element of long-term care.




:27.05,05. The ag_ency will asszst residents living in
nonconformiﬁg-facilities to fnove to these qu;}ity residental settings and options
hereinbefore provided, to the extent assistance 1S requested.

2.06. Reimbursement:

2.06.01. Tht;, reimbursement policy shall encourage the
development of small and normalized residential settings and services.

2.06.02. The reimbursement pian for adult family care
homes shall bé ﬁnalize-:d“ éﬁd impleméﬁted by December 1, 1994.

2.06.03.  The reimbursement plan for residential board
and care homes sball be finalized by December 1, 1994, Suppiements for all
residential board and care homes shall begin on or before December 1, 1994.

2.06.04.  The reimbursement policies for pe;Sonal care
homes shall be finalized by December 1, 1994. |

2.06.05.  All increments in reimbursements shall be keyed
to meeting specific quality-of-care and facility standards. No .state supplement
shall be provided unless such state standards are met.

2.06.06 Reimbursement policies shall be oriented to
providing reimbursement consistent with the severity of client problems and

focused on producing desired outcomes.




_2.07. Quality of Care/Facilitv Standards:
| 2.07.01.  Admission policies for each level of long-term
residantial setting which are consistent with the individual needs assessments shall
he established by July 1, 1994, (For Residential Board and Care Homes and
Personal Care Homes, see Appendix A - Regulations.)
2.07.02.  Referral, Plan of Care
(a) Procedures for referral to appropriate
resources shall be established, including but not limited to those indicated by the
plan of care. Such resources shall include but are not limited to those necessary
to meet behavioral health needs, personal care needs, basic living skills training,
all rehabilitation therapies, as well as facility and community recreational and
social activities. (For Residential Board and Care Homes and Petsbnai Care
Homes, see Appendix A - Regulations.) |
(b) Every person in a personal care home,
residential board and care home and adult family care home context shall be
afforded ths greatest possible normalized living environment including a
normalized bedroom setting, with a normalized bed, bed table, dresser, closet,
lighting, chair, individually accessible storage for clothing and personal hygiene
items, and constant access. (For Residential Board and Care Homes and Personal

Care Homes, see Appendix B - Regulations.)

7




2.07.03.  Accessibility
C Facility standards that assure accessibillty for
those with physical disabilities shall be established. (See Appendix C -
Regulations for Residential Board and Care Homes and Personal Care Homes.)

2.07.04.  Personnel
(a)  Standards by facility type which prescribe

minimum numbers and qualifications of personnel to assure guality care shall be
established. (For Residential Board and Care Homes and Personal Care Homes,

see Appendix B - Regulations.)

() Standards by facility type for
administrator qualifications shall be established. (For Residential Board and Care
Homes and Personal Care Homes, see Appendix B - Regulations.)

2.07.05.  Civil Remedies

Regulatory procedures by facility tvpe for
informing residents of civil remedies for regulatory violations shall be established.
(For Residential Board and Care Homes and Personal Care Homes, see
Appendix C - Reguiations.) Regulations shall assure that all enforcement

procedures can be accessed by clients, their representatives, and ombudsmen.




2.07.06. Bonding
Regulatory procedures for resident money
bonding shall be established. (For Residential Board and Care Homes and

Personal Care Homes, see Appendix C - Regulations.)

2.07.07.  Eacilitv Classification
A personal care home classification and rating
system which assures compliance with all standards shall be established in
regulation.
2.07.08. Facility Standards
(a) Regulations for residential care and
personal care settings shared by pergg_qs__wi:h bﬁerh?,_y_ior_alr healt.h neg_ds shail provide
for an activities coordinator for zall homes serving over thirty pcrs‘ons, shall
provide for a plan of care which inciudes productive daily activitiese, and shall
provide for individualized/normalized rather than institutional setting bathroorms.

Said regulations shall also provide for collaboration between behavioral health

centers and home providers for the delivery of services. Regulations for personal
care home settings should assure at least 80 sgquare feet per person in bedrooms,
excluding closets, by July 1, 1597. The parties do not agree upon the maximum
number of persons per bedroom and said issue shall be submitted to the Circuit
Court of Kanawha County, West Virginia for resolution by the established

procedure in E. H, v. Matin, Civil No. 81-MISC-585.




() Regulations for settings serving clients
with behavioral health needs shall detail the collaboration between behavioral
health centers and rasidential providers. (For Residential Board and Care Homes

and Personal Care Homes, see Appendix A - Regulations.)
(¢) Bedrooms and bathrooms may not be
established or maintained in such a way that they serve as corridors to other

rocms. (_Appendix B)

(d) Standards and enforcement policies shall
assure that the facilities are located in residential or partially residenual areas.
(Appendix B)

2.07.09.  Timetable
| Standards reql_lired by this subse‘ction 2.07
2.07.01-2.07.08) for Adult Family Care Homes shall be developed and
implemented by Decemﬁef 1, 1994, The standards required by this subsection
2.07 for residential board and care homes and personal care homes shall be
implemented before June 1, 1995.
2.08. Enforcement Policies for All Residential Settings:
i.08.01. . Enmm:m_ﬁanmllx |
(a) Establish in policy and regulation

(1) periodic imspection procedurs, (ii) prompt investigation of complaints and

10




appeal of violation; and (iii) civil penalty scalei?rocedures for assessment by
violation type, 'follow'mg all inspections. (See Appé;%ii; € - Regulations for
Residential Board and Care Homes and Personal Care Homes - Draft by July I,
1994 and final by July 1, 1995) (Nursing Homes: The Department is expecting
new HCFA regulations governing nursing home enforcement in the summer of
1994, which are needed before nursing home esforcement proceedings are
redrafted. The partes will submit draft Emergency Rules by December 1, 1994
to be effective before June 1995 as an Emergency Rule, and to be fully effective
thereafter as prescribed by state law.

(o) OHFLAC shall develop and use a General
Enforcement Guide which will provide guidance to inspectors/surveyors, and will
detzail procedures for supplementary enforcement in all settings generaﬂy , including
but not limited to closing, admissions, assessments, use of Ec:t:anSt.llta.nts;,
new management, repeat survey visits, specific technical assistance, civil penalties,
etc. This shall include detailed procedures for all enforcement mechanisms. This
will be agreed to by the parties and submitted to the Court by July 1, 1995.

(c)  All enforcement policies and procedures
shall include procedureé for coordination with the roles of the long-term care

ombudsman and Aduilt Protective Services.

11




| 2.08.02.  Technical Assistance and Training
0 (a) ='Dre::t}?.ﬂ__e:d v;writtex; policies, procedures, and
staffing for technical assistance in complying with standards for each level of care,
and for educational and training programs, shall be established by July 1, 1995.
| (b) Residential Board ané Care Homes:

(i)  Beginning August, 1994, staff from
DHHR will annually sponsor at a minimum of two locations around the State an
aducational and training program for residential board and care operators and other
interested persouns.

(i1) The Department shall develop the
training curriculum and ident.ify'trainers.

(ili) The training subjects shall include
at a minimum: the licensure application process; facility inspection.s;- deficiency
statements/plans of correction; facility administrative requirements and resident
care employee requirements; needs assessment, service plans, case
admission/referrals for services/discharge/recordkeeping; resident rights; resident
activities; nutrition, abuse and exploitation; facility requirements; and departmental
enforcement procedures.

(iv) Any provider who needs assistance

on any matter relating to standards or enforcement may contact the program

12




administrator 1n OHFLAC and receive responses oOr on-site assistuoce, as
app:opr'iate.

(v)  Providers and potential providers
shall be provided assistance from the person responsible to the coordinator who is
responsible for developing appropriate residential settings under Section 2.05.01
of this Plan.

(¢}  Personal Care Homes:

D Beginning August 1, 1995, staff
from DHHR will annually sponsor at at least two locations around the State an
educational and training program for personal care providers and other interested
persons. Attendance shall be mandatory for at at least one respoasible person
from a facility for follow-up licensure. ’,f'

(i) The Department shall 1develop the
training curriculum and identify trainers.

(1ii) Training subjects shall include at
a minimurm the following: the licensure application process; facility inspections;

eficiency statements/plans of correcuon; facility administrative requirements and
resident care employee requirements; peeds assessment and service plans, care,

transportation, admission/referrals for services/discharge/recordkeeping; nursing

requirements; resident rights; medication administration; resident activities;

13




nuritior:, abu’sa and exploitation; facility and site requirements; and departmental
enforcement proéadures. ) |

| (iv) Any provider who needs assistance
on any matter relating to standards or enforcement may contact the program

administrator in OHFLAC and receive responses or on-site assistance, as

appropriate.

) ‘Providers and potential providers
shall be provided assistance from the person responsible to the coordinator who is
responsible for developing appropriate residential settings under Section 2.05.01
of this Plan,

(d) Training of Surveyors: All surveyors of
long-term care settings shall have training with respect to the needs of pg;’éons with
developmental disabilities, mental illnesls, and aging. |

2.08.03.  Nonconforming Facilities

(a)  Facility correction and resident transfer
procedures for facilities not conforming to all state standards including (i) resident
and family disclosure, (i) relocation timelines and facilities, (iii) SSA reporting
' shall be in effect by July 1, 1995. (See Appendix C - Regulations for Residential
Board and Care Homes and Personal Care Homes.) (Nursing Homes - to be

developed)
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- () Grandfa;her provisions shall not permit
outdated physical plants to continue wuhoutn;:etlng Wfaciiiry standards.
Regulations may provide for phase in periods for facilities to meet facility

standards. (See Appendix B)
2.08.04.  Public Information

~(a) Procedures for public listings of
~ nonconforming facilities shall be established by July 1, 1995. (See Appendix C -
Regulations for Residential Board and Care Homes and Personal Care Homes.)
(Nursing Homes - to be developed)

{b)  The Secretary shall make available from
the time of receipt information and documents concerning applications, inspec-tions,
investigations and facilities in violation of standards, including the deta.i;lé thereof.

2.08.05.  Disclosure of Costs |

Procedures for written disclosure of costs for

personal care homes shall be established and implemented. (See Appendix C.)
2.08.06. Staffing

Enforcement for these four long-term care

settings requires a significant increase in staff. The parties shall agree on the

numbers and types needed by April 1, 1995, If agreement is not reached, the

15




issue shall he submitted to the Court. Meeungs +hereon shall take place in October

and January.
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APPENDIX A

NEEDS ASSESSMENTS, ADMISSION POLICIES, CARE, ETC.

1. Residential Becard and Care Homes

Standards governing admission
policies which inciude
continuous needs assessments
and referral to ‘appropriate
ressurces as reguired by
Section 1397.20(aj;(1ly{i}.

"resident's

5.2.5 If an individual has an
identified mental or
develecpmental disorder, he cor
she shall not be admitted to a
raesidential board and care home
unless the residential board
and c¢are home can provide
evidence of continued
professional follow-up o
address the individuals' mental
health needs or he or she 1s a
¢client of a licensed behavioral
health agency which has
assigned a case manager, who
coordinates, monlitors and
integrates all aspects of the
individuals' behavicral health
service needs. ‘

5.3.6.c. Services to be
cffered and a full disclosure
of fees Ifor services, including
the home's policy regarding

annual contract price and
refunds.

5.3.6.4, Information and
referral services to be

provided by the home with
respect to assisting the
utilization of
social, recreation, and
vocational activities within
the community.

5.3.6.f. How the home will
assist the resident in making
appointments for appropriate
medical, dental, nursing or
mental health services as
needed by the resident and how
the home will arrange for
transportation to and from
thesa services,

-
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B.2.4. The residential boardg
and care heome shall provide
each resident a written, signed
and dated health assessment Dy
a licensed physiclan or other
licensed health care
professional authorized toc
perform such assessments by
applicable State laws and rules
not more than forty-five [45)
days pricr +«o the resident's
admission, or no more than five
(3) working days folliowing

admission, and at least
annually thereafter. The
admission and annual health
assessment shall include

screening for tuberculesis and
other communicable diseases if
indicated by exXxposure,
prevalence or risk accerding to
current medical practice in
congregate living situations as
indicated by the director of
the divisicn cf health of the
department of health and human
rascurces, ('

8.2.6., when a resident is in
need of speclalized
professional health care, the
residential board and care hcme
shall assist the resident as
needed in making arrangements
with the appropriate agency or
profegsional care-giver for the
care needed.

g8.2.6.a. It a resident
exhibits symptoms of, or 1f,
after an individual ia

admitted, the residential beard
and care home learns that the
individual has a ¢of a mental or
developmental disorder, and the
regident is not receiving
services to meet his o¢r her
current needs or L= not a
client ©of a behavioral health
center or dees not have a case
manager, the home sgshall advise
the individual or theiq
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legal representative of their
behavioral health service
options within the community
and allow them the opportuni:ty
to obtain necessary services
within thirty (30) days. 1f
the resident or their legal
representative fails to meet
the resident's needs Iin this
area in a timely manner <then
the residential board and care
home shall refer the individual

c—— ————--to a licensed behavioral health
agency. Cross reference
Secticon 7.3.3.

8.1.9,. The residential board
and care home shall permit a
resident to refuse any
treatment. The home may inform
a resident, however, that
failure to follow his cor her
plan may result in a behavioral
or a medical condition which
regquires services which are not
availabla in a residential
board and care hom%:

8.2.1. Every resident shall
have an individualized
functional needs assessment
which shall be completed within
thirty {30) days after
admission and shall include:

g.2.1.a. a pericdic health
agssessment which includes a
list of treatments and

" agtivities necessary to meet
physical health needs;

9.2.1.b. & psychological
assessment for any perscn with
behavioral health neeads,
completed upon admission and
every three {3) years
thereafter unless the resident
has experienced significant
changes that would warrant re-
evaluation.
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§.2.1.c. A social needs
assessment, reviewed at least
.once annually, which shall

include a resident history,
emergency contact names and
telephone numbers, a 1list of
activity and recreatiocnal
preferences, current financial:
status {if the home is managing
resident funds) , andg
information related to the
ragident's directives; and

§5.2.1.4. a nursing assessment,

reviewed at least cnce
annually, Iif the residenti \1is
receiving limited and

intermittent nursing services,
or as reguired by standards
governing services provided by
an outside agency if an agency
is providing services .to the
individual within the home,
which shall include a review Of
systems, vitcal signs,
allergies, nutritional status,
psychosocial /{ status,
medications and reascn feor use,
and progress related to any
therapy provided during the
current review period.

§.2.2 Every resident shall
have a service plan consistent
- with the functional needs
assessment which shall be
develcped within forty-five
"(45) days of admission and
updated at the time cf any
significant or permanent change
in condition, but at least cnce
every six (6) months and shall
include but not limited to the
following areas of needs:

9.2.2.a. activities of dalily
living services;

9.2.2.b. instrumental
activities of daily 1living
gervices;




Transportation assurances
governing recipients cf
Medicaid services residing in
residential Dboard & care and
personal care homes.

A=-5
.§.2.2.c. a plan for ensuring
that social and recreational
neads are met;

§.2.2.4d. & plan to> meet the
resident’s identified therapy
services;

2.2.2.e, a plan to meet the !
identified medical and nursing
gservices;

9.2.2.%. medication
administration services; andg

§.2.2.g. a plan to ensure that

transportation services are
met.
9.2.3. The home shall provide

treatment and care in
accordance with the functional
needs assessment and service
plan.

5,.3.6. The relationship of a
regsident to the residential
board and care home shall be
covered by a contract entered
into at the time of or prior to
the individual's admission.

""The contract shall speclfy...

5.3.6.£. How the home will
assist the resident in making
appointments for appropriate
medical, dental, nursing or
mental health services an
needed by the resident and how
the home will arrange for
transportation to and from
these services.

7.4.4. The home will assist
the rasident in making
appointments <£for approprlilate
mecdical, dental, nursing or
mental health services as
needed by the resident and will
arrange for transpertation to
and from these services:
Provided, an ambulance will be
used only in emergencies.




2.

Parsocnal

Care Homes .

§.1.4. A personal care home
shall not admit an individual
before a determination has been
made that the facility can meet
the needs of the resident. The
decisicon-making process shall
invelve an interview between
the administrater, or a
designesa responsible for
admission and retenticn
decisicons, and the resident and
the resident's responsible
perscn, if any.

6§.1.6 The personal care home
shall obtain the <fcllowing
information concerning  the
prospective resident in writing
from the resident's physician
or any licensed health care
practitionar or agency approved
by the director prior to
admission; ‘

/

i
6.1.6.a, Diagnosis;

£.1.6.b. Recurring health
problems; ’

€.1.6.¢. Impairments;

6§.1.6.4d. Physician's orders
for care and treatments,
including diet, alds to
chysical functioning and
medications;

6.1.€.e. A statement that the
services provided by the
personal care home are
apprepriate to meet the needs
of the prospective resident;
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€.1.6.¢£. A statemsnt that
Specifies whether the
prospective resident does or
does not need %o have a staff
member awake during resident
sleep time hours; and

£§.1.6.5. Any other informatiocn
relevant for the care and
supervision of the prospective

— — ——7resident by the perscnal care
home .

£.3.3. If an individual has an
identified mental or
develcpmental disorder, he or
she shall neot be admitted to a
perscnal care home unless the
personal care home can provide

avidence of continued
professional fcilow up to
address the individual's

current mental health needs or
he or she is a g¢lient o©of a
licensed behavioral health
agency which has assigned a
case-manager, who coordinates,
monitors and integrates all
aspects o©of the individual's

behavioral health sarvices
needs.
6.4.1. If upon review a

resident is determined to have
not had the cppeortunity to
fulfill the provisions
established iIn §7.1.8. and
§7.2.7 of this rule or they
have needs that are not being
met without written informed
consent from the resident or
his/her legal representatlive,
the licensee shall bear +the
cost ©f reassessment of the
resident's functional needs
within thirty (30} days and
have the results submitted to

the secretary. The continued
stay willl be centingent upon
meeting the fellowing

conditions:




A-8

5.4.1.a. the licensee has me=
facility standards for the
provision of such care; and

6.4.1.Db. the resident or
his/her legal representative
has provided written informed
consent for such services, and

£.4.1.¢c. the licensed health
care professional has prowvided
a written order based an
medical necessity for the
provision of such services; and

6.4.1.d. the needs of the
resident are Dbeing met in
accordance with acceptable
standards of care.
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-6.4.2, If a rezident has

individual one-on-one needs
that are not met by the
allowable service provision in
the home as esgstablished by this
rule, and the individual has
medical coverage cr financial
means that permits accessing of
additional services, the
administrater snall make a
referral to an appropriate
agency c¢r shall seek to arrange
for the provision of these
services.

6.4.3. Individuals who gqualify
for and are recelving services
ceordinated by a licensed
heospice  may receive these
services in a personal care
home, axcept that services
utilizing egquipment which
reguires auxiliary electrical
‘power Iin the event of a power
failure, such as ventilators,
suction apparatus, andg
intravenous or tube feeding
pumps, shall not be .used unless
the personal care home has a
backup power generator. In the
event that a resident \is
receliving limited or
intermittent nursing care or
hospice services, the personal
care home shall assure that the
regident has privacy in care
and the abillty to evacuate in
an emergency. The provisicn of
services to the resident
receliving limited or
intermittent nursing care or
hospice care shall not
interfere with the provision of
services to other residents.

6.4.4. If a resident exhiblits
symptoms of a mental or
developmental disorder, and the
resident iz not receiving
services to meet his or her
current needs, is net a client
of a behavioral health center,
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“ar does not have a case

manager, the home shall advise
the individual or his or her
lagal representative of
behavioral .health service
options within the community.
The resident shall have thirty
(30} days to obtain necessary .
services. If the resident oz
his or her legal representative
fails tco meet the resident's
neaeds in this area in a timely
manner then the persconal care
home shall refer the individual
to a licensed behavicral health
agency.

7.1.1. The personal care home
shall evaluate the continued
appropriateness of regsidence of
an individual in the home.

7.1.8. The perscnal care home

shall allow a resgident to

refuse any treatment. The home
may inform a resident, however,
that failure to fgilow his or
her individualized:service plan
may result in a behavicoral or
medical condition which
requires services which are not
available in a personal care
home.

7.2.1. Every resident shall
have an individualized
functional neeads assessment
which shall be completed within
thirty (30) days after
admission and shall include:

7.2.1.a. A pericdic healkth
assessment which 1ncludes of
treatments and activities

necessary to meet physical
health needs;
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7.2.1.b. A psycholegical
assessment for any perscon with
benavicral health needs,
completed upon admission and
every three {3 years
thereafter unless the resident
has experienced significant
changes that would warrant re-
avaiuation;

7.2.1.c. )-Y social needs
assessment, reviewed at least
once annually, which shall

include a resident historvy,
emergency contact names and
telephecne numbers, a list of
activity and recreaticnal
preferences, current financial
status (if the home is managing
resjident funds), and
information related to the
resident's directives; and

7.2.1.d. A nursing assessment,
reviawed at least once
annually, unless the resident
is receliving limited and
intermittent nursing services
which would increase the
fregquency cof the review to once
every six (6) months, or as
reguired by standards governing
services provided by an outside
agency if an agency is
providing services to the
individual within the home,
which shall include a review of

systems, vical signs,
allergies, nutritional status,
psychosccial status,

medications and reason for use,
and progress related to any
therapy provided during the
current review period.

7.2.2, Service Plan - every
resident shall have a service
plan consistent with the
functional needs asses=sment
which shall be developed within
forty-five (45) days of
admission and updated at the
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“time o©f any significant o
permanent changes in condition
but at least once every six (5§
months and shall include bu
not be limited to the fcocllowin
areas of needs:

-

] €1 ~—

7.2.2.a. Activities of daily ,
living services;

7.2.2.b. Instrumental
activities o¢f daily living
services;

7.2.2.¢. Social and
recreaticnal services;

7.2.2.4. Therapy services;

7.2.2.e. Medical and nursing
services;

7.2.2.f. Medication
administratien services; and
7.2.2.9. Transportation
services. {

7.2.3, The home shall provide
treatment and care in
accordance with the functional
needs assessments and services
plan.

7.3.2. The personal care home
shall provide sach resident a
written, signed and dated
health assessment by a licensed
physiclan or other licensed
nealth care professional
authorized to parform the
assessments by applicable State
laws and rules not mere than
fecrty-fie (43) days prior to
the resident's admission, or no
mere than five (5) working days
foliowing admission, and at
least annually thereafter. The
admission 2nd annual health
assessment shall incliude
screening for tuberculecsis and
octher communicable diseases if
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Indicated by exposure,
prevalence cor risk accerding to
current medical practice 1in
cengregate living situations as
indicated by the directer of
the divisicn cf health of the
department cof health and human
resources.

7.3.3. All physician orders
shall be reviewed at least once
every three (3) menths for

accuracy by the registered
professional nurse unless there
is a medical cenditicn
regquiring a more freguent
review by the resident’'s
physician.

7.3.86. The perscnal care home
shall measure and record the
resident's height in his or her
record upon admission and
annually thereafter.

7.3.7. The persconal care home
shall weigh and rgcord each
resident's weight in his cor her
record upon admission, except
that a resident raguiring
limited and intermittent
nursing care shall be weighed
at least monthly or as ordered
by the physician.

7.3.8. The personal care home

shall raport undesirable
changes in weight of five (5)
pounds or more to the

resident's physician within
seventy-two (72) hours cf the
welghing.

7.4.7., Coples of the
prescriptions or written crders
for drugs shall be retained in
the resident's record. Verbal
orders shall be reviewed and
gsigned by a practitioner
licensed by law to prescribe
medications within ten (10)
working days from the original




tandards governing proper
placement in an appropriate
ievel of care by giving meaning
to that portion of W.Va. Ccde §
16-5C-2(e} which states that
perseonal care  homes may not

house person reguiring
"extensive, ongoing nursing
care."
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order date.

7.9.4. The record shall
contain the fellowing
informaticen relevant ¢ Lthe
personal supervision and

assistance to be provided =to
the resident by the home:

7.9.4.c., All contact with the
resident's phvsician Dy the
perscnal care home staff;

8.6.1. A resident may meet
with and participate in the
activities =~ of sccial,
religlous, and community
groups, at his or her
discreticn,

3.13. Extensive Nursing Care -
The nursing care reguired when
there is a major deviation from
nermal in a body system or
multiple body systems of such
magnitude that the deviaticns
are life threatening and the
individual's cendition is
unstable and unpredictable.

6.3.1. A perscnal care home
shall not admit a resident in
need o&f extensive, ongoing
nursing care.

£.3.2. No resident shall be
admitted cor retalned 1if:

£€.3.2.a. The home does not
have the capabllity or services
to provide appropriate care:;

6§.3.2.b. The resident reguires
a level of service for which
the home is not licensed or
does not provide; or

6.3.2.c. The home deces not
have the staff appropriate in
numbers and with appropriate
skill to provide these
services,




A-15

-6.3.3. If an individual has an
identified mental or
develcpmental disorder, he cr
she shall not be admitted %o a
perscnal care home unless the
personal care home can provide

avidence of coentinued
professional follow up to
address the individual's

current mental health needs or
he or she is a client cof a
licensed behavicral health
agency which has assigned =
case-manager, who coordinates,
monitors and integrates all
aspects c¢f the individual's
behavioral health service
needs.

6§.4.4. If a resident exhibits
symptoms of a mental = or
developmental disorder, and the
resident is not receiving
services teo meet his or her
‘current needs, 18 neot a client
cf a behavioral health center,
or does net have a case
manager, the home shall advise
the individual or his or her
legal representative of
behavicral health service
cptions within the community.
The resident shall have thirty
(30) days to cbtain necessary
services. If the resldent or
nis or her legal representative
faila *to meet the resident's
needs in this area in a timely
manner then the personal care
home shall refer the individual
to & licensed behavioral health
agency.

6.5.3. The home shall make
provisions for transfer of the
resident to another health care
facility when the reslident's
physical or mental condition
has changed such that the
personal care home can neo
longer meet the resident's
needs as required and defined




by this rule.

7.1.8. The persconal care home
shall allow a resident to
refuse any treatment. The home
may inform a resident, however,
that failure to follow his or
her service or treatment plan
may result iIin behavioral or
medical conditions which
requires services which are net
available in a personal care
heome.

8.4.4. Access to Treatment.
Necessary treatments such as
medical services, mental health
services, dental services,
physical therapy and other
rehabllitation services =shall
be obtained. Transportation to
necessary services shall either
be provided by the facility,
arranged through the service
provided, or by an interested
third party. .

!

+




APPENDIX B

FACILITIES AND STAFFING

1. Residential Beoard and Care Homes

standards governing protection
of res.dents' c¢ivil rights by
providing accessibility for
handicapped residents as
regquired by Section
1397.200a) (L) (iv) and its
incorporation of current
federal law respecting
accessibility for individuals
with a physical disability.

3.3.56.b. A statement of
nendiscrimination against
residents on the basis of race,
naticnal origin, religion, age,
sex or disabillty.

11.1.3. Existing and newly
constructed Dbuildings to be
coffered, maintained, and
operated as a residential board
and care home shall provide for
accessgibility for individuals
with a physical disablility.
This shall include at least the
entirety o¢f <the main floor
including the living rooms,
kitchen and dining areas, and
at least a portion of bedroom
and bathroom sSpace. These
provisions shall aéply Lo new
and existing facllity as of
January 1, 15%6.

11.2.4. Residentlal board and
—are homes shall be lccatad in
regidential areas or partially
residential areas if in
accordance with local zoning
laws.




Scandards governing minimum
numbers and gqualification of
perscnnel as regquired by W.Va.
Cods § 16-5C-3(b)(2).
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6.1. The administrater shall
"assure that all staff are:
5.1.1. Assigned duties in
accordance with their level of
education, preparaticn for
their Tesponsibilities, and
experience;

6§.1.2. of good character;
£.1.3. clean and well-groomed;

6.1.4. at least eighteen (18}
vears of age (unless certified
as a Nurse Aide);

6.1.5. able and willing to
accept supervision and
training;

6.1.6. 1licensed in accerdance

with any applicakble State law;
and '

£.1.7. Not known tco him or her
as indicated by 4 reference
checks as an emplovyee who has

abused or neglected dapendent
persons,

6.1.8. Screened for
tuberculosis and other
communicable diseases if
indicated by axposursa,
prevalence or currently

accepted medical practlice in
congregate living situations as
indicated by the dlrector of
the division ¢f health cf the
department of health and human
resources,

6.1,9. Caring for residents
with needs that are within the

scope of their practice and
training.
6.2. Staffing Reguirements.
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6.2.1, Each residential board
and care home shall maintain a
minimum of ! residential care
staff between the hours of §:00
a.m. and 11:00 p.m. who shall
be designated as superviscr-in-
charge when the administrator
is not present.

6.2.2. Awake staff shall be
present In the residential
board and care home during
normal resident sleepling hours
unless the resident is
certified by a llcensed health
care professiconal as not being

in need of sleep time
supervision.
6.2.3. A multi-stery home

shall maintain at least one (1)
awake staff while residents are
sleeping or if the residents in
porulation reguire 1limited or
intermittent nursing care. An
exception to this .provision,
allowing for the presence of
cne (1) awake staff, shall be
made only i1f the multi-story
home residents are certified by
a licensed health care
professional as not being in
need of sleep time supervision
and the residential board and
care home has an immediate
emergency call system to awake
the starff,

£.2.5. The Director shall
establish for each facility the
minimum number of resident care
staff for each shift.

6.2.5. The secretary shall
establish for each residential
board and care home the daily
minimum number of residential
care staff hours based on an
average numerical assessment of
the residents’ personal
assistance needs as ldentified
by the resident asseszment
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~instrument provided by the
secretary.

6.2.7. Each resident shall be
rated utilizing the assessment
toel provided by the secretary
o determine perscnal
assistance needs. Staffing
shall be provided based upon !
the Table 64-65.2 found at the
end of this rule.

£.2.8. FEach residential board
and furnish to the Secretary
upon reguest information from
personnel records setting forth
the number (in full-time
equivalents) and types of
employees on duty in the hcme
at any given time. .

£.2.9. The residential board

~and care home shall provide for
gualifled relief perscnnel to
substitute for staff during
vacation, illness, or ©other
absences from the ﬁome.

6.3. Employee OQrientation.
(Clasg III)

§.3.1. The residential boeoard
and care home shall implement a
written plan for orientation
and in-service training. All
employees and household members
shall be made aware of:

£.3.1.a. The purpose of the
faclliity;

£.3.1.b. The services
provided;

€.3.1.¢. The daily routines;

6.3.1.4. Reguired compliance
with the rule for residential
board and care home as 1t
relates to thelr duties and
respongibilities.

4
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———§.3.2. Crientation and

training for employees with
rasident care responsibilities
shall be provided within the
first 15 days of employment an
shall include:

£.3.2.a. FPersconal greoming
care;
£§.3.2.b. Personal hygiene
care;

§.3.2.c. TFeeding assistance;

§.3.2.d. Providing asslistance
in other activities of daily
living;

£.3.2.£. CPR (as appllicable)
and First Ald;

6.3.2.9. abuse, neglect,
mistreatment and procedures to
address the cccurrence of such;

§.3.2.h. the ¥ights and
responsibilities of residents;

6.3.2.1. Emergency plans for
the home, including fire safety
and evacuation plans;
Provided, this training Is
provided to new employees and
new admiggicns within the first
twenty-four (24) hours of
agssociation with the home;

6.3.2.m. The care of aged,
infirm or disabled adults with
consideration for individual
capabilities and needs.

£.3.2.n. gspecific duties and
their responsibilities toward
residents;

6§.3.2.p. confidentcial
treatment of perscnal
information;
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g.3.2.2.. Documentation
reguirements;

6.3.2.5. Communication skills
and communication procedures:

6.3.2.¢t. Transportation
procedures;

§.3.2.u. Signs and symptoms of
alteration in skin integrity.

6.3.2.v. Infecticn control.

£§.3.4. The residential board
and care hegme shall provided
ongeing inservice training to
residential staff. - The
training shall be relevant to
the prowvisgion of services to
individuals residing in the
residential becard and care home
and shall be provided <hrough
inservice tralining programs or
institutes, worksheps, classes,
or conferences. Training shall
be provided annually in the
fcllowing areas: d

€.3.4.a. resident rights;

£.3.4.b. abuse, neglect,
mistreatment, and procedures to
address the occurrence of such
incidents;

6.3.4.c. emargency care of
reslidents (£first aid and CPR):




Adeguate minimumgualifications
for administratcrs by training
and experience as reguired by

W.va. Code § 16-5C-6(b)(2).
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£§.3.4.d. emergency plans for
the home, including fire safety
and evacuyation plans; and

6.3.4.e, the responsibilities
of the direct care staff toward
assisting residents {i.e.,
individualized service plans).

6.6.1.e. The facility shall
maintain a record o©of staff
crientation and ongeing
training.

5.2.1. A residential bocard and
care nome shall have an
administrator wheo is at least
twenty-cne (21) years cf age

‘and be gualified by training to

be responsible for the day-tec-
day operations of a resicdential
board and care home.

5.2.2. The administrater shall
have compieted high scheoel cor
shall have a general education
development (GED) cartificate.
Except that individuals who are
administraters of currently
licensed residential board and
care homes may complete this
regquirement within twenty-four
(24) months following the
effective date of this amended
rule.

$.2.3. The administrator of a
residential board and care home
shall have a personal history
which is frea cf: evidence of
abuse, fraud, or substantial
and repeated violations of
applicable laws and rules in
the operation of any health or
scclal care facility or service
crganization, or in the care of
dependent persons; and
convictions within the previous
five (5) vears of a crime
relevant for the provision cof
care to a dependent population.
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5.2.4. The administrator shal.
on an annual basis participats
in at least ten (10) hours cf
focrmal training related to the
administration and operaticn cof
a residential board and care
home . Said training shall
include all training offered bv
the Department. Records of
agttendance shall be maintained
on file at the residential
board and care home.

5.2.35. The administrator shall
be responsible and accountable
for the develcocpment and
execution of all policies and
procedures reguired by this
rule.

5.2.7. The licensee shall
notlfy the secretary in writing
within ten (10) days of any

permanent change in the
administrator, congultant
registered professional nurse
or supervising nurse (if
reguired) of a regsidential
board and care home. An

emergency adminisgratoer or
supervising nurse who shall be
capable of protecting the
physical and mental well-being
of residents may be employed
only upon pricr verbal approval
from the secretary which the
secretary shall confirm in
writing. A licensee shall not
operate a home more than sixty
(60) days without a qualified
administrator or supervising
nurse acting in these
capacities, unless the
secretary grants an extension,
pased on a determination that a
reascnable attempt has been
made to find a sultable
replacement.

£.2. Staffing Regquirements.
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£.2.1. ‘Each residential board
and care home shall maintain a
minimum ©0f cne (1) residential
care staff between the hours of
6:00 a.m. and 11:00 p.m. who
shall be designated as the
supervisor-in-charge when the
administrateor i3 not present,
-3 resident shall not be
designated as the supervisor-
in-charge.

6.2.2. Awake staff shall be

— —present in the residential
board and care home during
normal resident sleeping hours
unless all residents are
certified by a licensed health
care professional as not being
in need of sleep time
supervision.

6§.2.4. An administrator or
superviscr-in~charge shall be
on duty at all times. when
regular staff and superviscry
gstaff are absent dus to 1llness
and vacations, there shall be

coverage by substitute
personnel with comparable
gualifications.

1l.2.4. Residential board and
carg homes shall be located in
residential areas or partially

residential areas if in
accordance with local zoning
laws,

11.5.1. Bedrcoms shall provide
no less than eighty (80) sguare
foeet of space for single
occupancy rooms and no less
than sixty {(60) sguare feet for
each resident of a multiple
occupancy room. This shall not
include c¢closet or bathroom
space.
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11.5.4. ' Each bedroom shall
have at least cone (1) light
controlled by a switch at the
door to the room.

11.5.12. Each resident of each
bedroom shall be provided with
the following Dbedroom setting-
type (net hospital) furniture:

l11.5.12.a. A bedside table,
chest or its eguivalent
accessible to the bed, wizh
drawers for the stocrage of
personal items;

11.5.12.Db. A bed lamp or
bedside light suitablie for
reading and accessidble to the
bed;

11.5.12.c. A comfcrtable chair
of sturdy construction suitable
for resident use;

11.5.12.d. An = adequate
personalized dregser for
storage of clothing, etc;
11.5.12.e. A closet which may
be shared by no more than one
other person.




2. Personal Care Homes
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Stzndards governing protecticn 11.1.1. The provisions of
of residents’ civil richts by Secticen 11 shall apply =to
providing accessibility for physical facilities,
handicapped residents as cperations, maintenance and
reguired by 45 CFR eguipment fcr all perscnal care
1357.200a)(1){iv) and its Homes or additions.
incorporation of federal law Regquirements of Section L1 that
respe=ting accessibility forz reguire extensive rerovation
individuals with a physical shall be in place by January 1,
disability. 1587.

11.1.6. Exgcept as provided in

Section 11.1. ©f this rule, the
following documents are adopted

as standards for on-site
inspections:
li.1.6.a. The American

Disability Act (ADA) and the
American National Standards
Institutes (ANSI) ccdes shall
be followed as applicable to
free~standing personal care
homes ;

11.1.6.b. The State building
code promulgated in W.Va,
Administrative Rules, Fire
Commission, Building <=~de 287 4.
FOOTNOTE: Avallable frcocm the
State Fire Commission or the
Secretary of State. Section 4
of the above referenced
Building Code rule inccrporates
by reference the BOCA Naticnal
Building code; BOCA National
- e . Plumbing code; BOCA natioral
Mechanical Code; BOCA National
Existing Structures Code; BOCa
National Energy Conservation
and CABO one and two family
dwelling code. You may
purchase these books,
cecllectively or separately,
from Building Officials and
Code ddministrators
International, 4051 Wast
Flossmoor Rd., Contra Club
Hills, Illinois 60477-579%5, 1-
614-850-1064 or view a set at
the Secretary of State’'s
Cffice.
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11.1.6.¢. Where local codes or
regulations permit standards
lowar than those reguired by
this rule, local building codes
and zoning restrictions shall
be observed:; and

11.1.6.4,. Evidence = of
compliance signed by local
fire, building and zoning
officials shall be available on
site for review.

11.2.1. Sitez for all new
homes and sites ©f additicns to
existing homes shall be
inspected by the secretary
prior to the architect
beginning work on final
drawings and specifications.

11.2.2,. The nome shall be
located 50 as to be
conveniently accessible to
physiclans, medical facilitles,
emergency vehicles,,K6 visitors,
staff, a2nd necessary services.

11.2.2. Homes shall be located
in a residential setting as
convenient as possible feor
necessary services and access.

11,2.5. The location to be
such that the facility's hard
gurface access rogad can be
directly attached to a hard
surface highway which would
provide access to hospitals and
allow medical and fire
perscnnel access to the home.

11.2.8. Parking areas must be
constructed using clean, solid
earth bed, a compacted stone
bagsed and a hard surface all
weather finish coat with a
slope whiech permits good
drainage. Parking spaces feor
all staff, one parking space
for each five {(5) beds
(minimum) and a minimum.of two
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{2) handicapped parkling space
located at the main entrance.
This parking area is <to be
maintained s¢ as to be free of
broken, gaped or uneven paving.

11.2.9, Hard surface concCrete
walks, minimum 48 inches wide ,
with light bzoom top surziace
texture are tc be provided at
all exits, and connect intec the
main walk or parking area.

i1.3.1. Existing and newly
censtructed buildings to Dbe
cffered, maintained, and
cperated as & personal care
home shall provide for

acceasipility in thelir entirety
to ilndividuals with a physical
digability. The american
Disability Act (ADA) and the
American Naticnal Standards
Institute (ANSI) Codes shall be
followed as applicable to free-
standing perscnal care homes.
't

11.3.13. Ramps shall not be
less than forty-elght {48)
inches wide nor steeper than
one (1) foct of rise in twelve
foot of run, and shall bDe
finished with a non-sllp
surface.

11.3.14. Handrails shall be
the Dproper height and be
provided on all insicde and
cutside gstalirs, ramps, and
elevatcrs. Low windows, open
porches, change sin flocr level
and similar accident hazards
shail be protected so that the
danger of accident is
minimized. Danger areas on the
property outside the bullding
shall be safeguarded.
Handrails will be installed
between 32-34 inches high and
support a concentrated load of
250 pounds.
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11.3.18.  Corriders, stairways
and elevators shall be width
and design that will easily
accommodate the remeval of
residents by stretcher, and
shall te constructed and
maintained and in compliance
with all fire and safaty
regulations and reguirements.
Non-slip surfaces shall be
reguired feor stairways.
Elevators shall comply with all
appropriate State and Federal
laws.

11.4.1. Existing homes shall
contain single occupancy
bedrooms with at least eighty
{80) sguare feet of floor area
and multiple occupancy bedrooms
shall contain at least sixty
(6C) square feet of floor area
per resident, exclusive of
‘closet space. All. Dbedrocoms
shall have at least eighty (80)
square fget of space per
occupant exclusivej of closet
space and bathroom by July 1,
1997,

11.4.3. wWithin twenty-four
(24) months following passage
of this rule, no bedroom shall
be occupied by more than four
{4) persons in existing homes.
Homes newly constructed or
renovated shall have no more
than two (2) persons per room,

11.4.6, Each resident bedroom

-2hall have a direct access to a
corridor without passing
through a bathroom or another
regsident's bedroom.

11.4.7. Beds shall be placed
only in bedrooms and shall not
be placed in corridors, living
rooms, kitchens, dining rooms,
a basement, attic, or any other
area not commonly used as a
bedroem or in any area .
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accessible only by ladder cof
folding stairs or through a
trap docor.

11.4.11. Each bedroom shall
have at least one {l) 1light
contrelled by a switch at the
door tc the room.

11.4.13., Each resident of each
bedroom shall be provided with
at least the following bedrocm-
type (not hospital) furniture:

11.4.13.a. A bedside table,
chest or 1ts egquivalent located
by the head cof the bed, and bed
lamp.

11.4.13.b, {Lloset, locker, cr
wardrobe space with a minimum
dimensiocn of twenty (20) by
twenty-two {22) by seventy-two
{(72) inches excluding shelf and
sterage space. In addition, a
chest of drawers to meet

resident's neeads tor the
storage of clecthing and
perscnal items shall be

provided for each resgident.




Standard governing minimum
numbers and gualifications of
personnel as reguired by W.Va.
Code § 16-5C-5(b){2).

5.3.1.1.
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Screened for
tuberculesis prier TO
employment by the persconal care
home.

5.7.1.g. A health record
containing the results of pre-
employment and annual physical
examinations, including
screening for tuberculosis and
other c¢ontagious diseases as
Indicated by axposure,
prevalence or currentl

accepted medical practice in

- congregate living situations as

indicated by the director of
health of the State departmen:
of health and human resources.

5.4.2. Orientation ‘and
training for employees with
resident care responaibilities
shall be provided within the
first 13 days of employment and
shall inglude:

5.4.2.2. procedgres to be
followed in the event ocf a
missing resident, accidents,
fire, natural disaster or other
emergencles;

5.4.2.b. CPR and First Ald;

5.4.2.¢c. abuse, neglect,
mistreatment and procedures to
address the occurrence of such;

£.4.2.4. the =rights and
responsibilities of residents;

5.4.2.e, confidential
treatment of personal
information;

5.4.2.¢£. specific duties and

thelr responsibilities toward
residents;
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5.7.1.9. ‘411 staff shall
submit documentation annually
that c¢onfirms the absence of
tuberculosis. This
documentaticn shall be wvalid
for one vyear froem the date

written.
5.4.2.9. personal assistance
procedures with return
demenstration cf staff
. .. - . _ . __ proficiency;
5.4.2.h. documentation
reguirements;

5.4.2,.1i. communication skills
and communication procedures;

5.4.2.13. transportation
procedures;

5.4.2.k. infection contrel.

5.9.3. The minimum residential
care staff reguirements
established by Sectjons 5.5.7.
and 3.9.8. ¢f this rule do not
include staffing reguirements
for licensed nurses to meet the
needs of residents who requlire
limited cr intermittent nursing
gservices.

5.9.4. Each personal care home
shall maintain a minimum of 1
residential care staff between
the hours c¢f 6:00 a.m. and
11:00 p.m. who shall be
designated as supervisor-in-
charge when the administrator
is not present. A resident
shall not be designated as the
supervisor~in-charge.

5.9.5,. Awake gtaff shall be
present in the personal care
home during normal resident
sleeping hours unless the
residents are certified by a
licensed health care
professional as not being in
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need of sleep time supervisicn.

5.9.6. A multi-story home
shall maintain at least cne (1)
awake staff during resident
sleeping hours and shall
maintain one (1) awake staff
per story if the personal care
home has a bed capacity of
eleven {11} cr more beds or 1if
the residents in populaticn
require limited or intermittent
nursing care. An exception to
this provision, allewing fcr
the presence of one (1) awake
staff, shall be made only if
the multi-story home residents
are certlfied by a licensed
health care professicnal as not
being in need c¢f sleep time
supervision and the personal
care home has an immediate
emergency call system to awake
the staff. '

5.9.7. The secretary shall
establish for each personal
care home the daily minimum
number of residential care
staff hours based cn an average
numerical assessment of the
residents; personal assistance
needs as identified by the
resident assessment instrument
provided by the secretary.

5.9.8. Each resident shall be
rated utilizing the resident
agsessment instrument provided
by the secretary to determine
his or her perscnal assistance
needs. Staffing =shall be
provided based upon the table
found at the end of this rule,
except that multi-story
personal care homes shall have
one (1) staff per story at all
times unlessg the facility meets
the provisions established in
Section 5.9.6., of this rule.
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5.9.9. The number of resident

care employees who are
responsible and capable of
providing personal care

services and who work according
to a specific established
schedule shall be suffigient to
previde those services to all
residents as ldentified in

their individualized service
plans.
5.9.10. Each persoconal care

home shall maintain and furnisn
to the secretary upon reguest

infermation from parsonnel
records setting forth the
number {in full-time
equivalents) and types of

emplcyees on duty in the home
at any given time.

5.9.12. Other residential
support staff shall be retained
as necessary te meet the
laundry, food , service,
housekeeping and fmaintenance
regquirements of these rules.

Standards governing adeguate 5.2.1. The administrator of a
minimum gualifications for personal care home shall:
administrators by training and

experience as reguired by W.Va. 5.2.1.a, Be at least twenty-
Code § 16-5C-6(b)(2). one (21) years of age;

5.2.1.b. Cbtain ten (10}
continuing education units
(hours) per year;

5.2.1.c. Know the reguirements
of this rule;

£.2.1.d. Be able to conform to
applicable statutes, rules and
regulations;

5.2.1.e. Be able to keep or
supervise the ¥eaping of
financial and cther records;
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5.2.1.¢£. Complete all annual
training courses offered by the
secretary;

5.2.1.g. Effective the firs:t
day of June, nineteen hundred
ninety five (June 1, 15§85,
have an associates degree, or
its eguivalent in a related
field: Provided, that <this
reguirement dees not apply to
individuals who are personal
care home administrators or who
have been perscnal gcare home
radministrators pricr to the
first day cf June, nineteen
hundred ninety-five (June 1,
1985; and

5.2.1.h. Have a histeory which
is free of evidence of abuse,
fraud, or substantial and
repeated violations of
applicable laws and rules in
the operation of any health or
soclal care facility or service
organization, or in the care of
dependent persons; and of
czonvictions within the previous
five ({5) vyears c¢f a crime
substantially related to
dependent populations.

5.2.2. The administrator shall
be responsible and accountable
for the development and
execution of all policies and
procedures reguired by this
rule. ’




APPENDIX C

ENFORCEMENT

1. Residential Beard and Care Homes

specify time periods, after a
deficient facility fails to
cocrrect viclations for:
Iinforming residents and/or
families and guardians of
residents o©of standards which
the facility does not meet, and
the time period during which
residents may relocate, 1f they
wish, bafore the deficient
facility is reported to the
Social Security Administration
and providing residents with a
list of approved fazilities and
agencies which will help them
move. .

Establish procedures for
enforcing standards which
require the reporting of

deficient facllities +to the
Social Security Administration
as reguired by Section
1397.20.20{(c).

4.7.8. If, within one hundred
twanty {120) days of an
inspecticn oz cemplaine
investigation, a facility has
failed to comply with the
regquirements of this rule, the
Director shall inform all
residents of the facgility of
these regulations, and (b} the
time period during which
residents may relocate {f they
wish prigr to the deficient
facility being reported tc the
Soclal Security Administraticn.

4.7.8.a2a. The Secretary shall
provide all residents with a
list c¢f approved facilities and
agencies to assist them tc move
i1f they wish. The’' purpose is
to let the residents know that
the regulations are not being
feilowed, and to give them
assistance to move.

4.7.9. Within two hundred ten
(210) days cf an inspecticon or
complaint investigation after
wnhich deficiencies are not
timely corrected, the Directer
shall cause the name and
addresgs of the deficient
facility to be transmitted to
the apprepriate Regional Office
of the Social Security
Administration as a deficient
facility.




cstablish procedures for
enforcing standards which make
available to the public the
list of facilities found in
violatien o¢f "a standard as

reguired by Section
1397{d)y(2y{iv), in a timely
manner.

‘monthly rates
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4.2.2. - - The applicant shall
submit the application on forms
provided by the Secretary and
the applicatien shall be
accompanied by a licensed fee
in the form of a cneck or noney
order payable to the West
Virginia Office of Health
Facility Licensure and
Certification. The providex of
the home shall provide to the
Secretary a balance sheet
showing all expenses and all
income on forms provided by the
Seg¢retary, including but not
limited to, reimbursement of
the operators, owners, lease
payment, number of residents,
number of 581 recipiants,
charged and
resident census form. '

$4.9.1. The secretary shall
make available for public
inspection and shall, upon
reguest, provide coples of the
following &t a reasgnable cost:

4.%9.1.a. fnformation
cencerning and actual
applicatiens and exhibits;

4.9.1.b. Inspecticn reports;
4.9.1.¢c. Reports of .
invegstigations conducted in

response to complalnts;

4.9.1.d. A current list of the
names and addresses of
residential becard and care
homes found to be in violaticon
of this rule, including the
detail of each viclaticns; and

4.9.1.e. Any other reports
filed with or Iissued by the
secretary pertalining to the
compliance of a residential
board and care home wiih
applicable laws and rules,

4




Informing parties injured by a
facilitcy's viplation of
reguired standards of the
possibidity ©of seeking e¢ivil.
remedies as reguired by W.Va,
Code § 16-3C-8.

Bonding reguirements for
facilities handling residents’
mecnies in excess of twenty-five
{823) dollars per resident and
f£ive hundrad ($500) dellaxrs for
all residents in any mocnth as
required by W.Va. Code § 16-5C-
7{b).
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4,7.7. I1f,
investigaticn, the secretary
determines <that the complaint
nas merit, he or she shall
advise any injured party 9f the
pessibllity of a civil remedy
—~under W.Va. Code § 16-5C~-8. 1In
addition, residents, residents’
families or repressesntatives or
cmbudsmen may also pursue
independently in court remedies
for wviovlations of these rules.

after an

7.5.4. The residential board
and care heme shall, if it
handies resident monies in

excess of twenty-five dellars
{$25.00) per resident and in
excess of five hundred dollars
{$500.00) for all patients in
any month, give a bond in an
amount and with such surety as
the secretary shall approve
sufficient to cover all
resident accounts at all times.
the licensee shall file a bond
in the sum to be f;ked by the
secretary based . upon the
magnitude of the operations of
the applicant but which sum may
not be less than two-thousand
five-hundred dollars
{$2,500.00) as shown in Table
64-€5.3 found at the end of
this rule. Whenever the amount
©f any bond which is filed
pursuant tc this subsection is
ingsufficient toc adeguately
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‘protect the money of patients
being handled, or whenever the
amount of such bond is
impaired, the licensee shall
file an additional kond in such
amount as necessary g
adeguately protect the money of
patients being handled.

7.%5.4.2a. The system shall no
commingle resident funds with
the home's funds or with the
funds of any perscn cther than
ancther resident.

7.2.4.b., The resident account
record shall show in detail
with supperting documentation
all monies recelved on behalf
-of the resident and the
digpesition of all funds
recelved. Persona shopping for
residents shall provide a list
-showing a description and price
of items purchased, along with
payment Treceipts for these
items. {

7.5.4.c. The home shall render
a true and complete accounting
upon reguest to the depositor
and the secretary and at least
guarterly te the resident and
his or her legal
representative.

7.5.4.4. Upon termination of
the deposit, the home shall
account to the depositor for
all funds received, expended
and held on hand.

13.1. The secretary shall
administer penalties for
violations of this rule and of
W.va. Code §§ 16-5C-1 et seqg.
ang 16-5H-1 et seq. as
specified in W.Va, Code §§ 1l6-
5C-1 et seg., 16-5H-1 et seqg.,
and this rule.
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13.2. In addition to all other
aczicns and penalties specified
in law or <this rule, the
secretary shall have the
authority to ban new admissions
by order until further notice
by the secretary or reduce the
bed capacity of the hnome or
bocth, when on the basis of
inspection he or she makes the
following findings:

13.2.1. 'That the licensee has
not provided adequate care as
indicated by any of the
following conditions:

13.2.1.a. &An F rating in cne
{l1) or more of Secticns five
{§64-65-5) through twelve {§64-
65-12), as applicable, cf this
rule;

13.2.1.b. An Jimmediate and
sericus threat;

13.2.1.c. Poor cafe outcomes
resulting in an avoidable
decline in a resident's

condition; or

13.2.1.4. A declline in a
resident's functlonal abllities
resulting from neglect or
abusa; ang

13.2.2. That an admissicon ban
or reduction in bed capacity or
becth would place the home in a
pesition to render adeguate
care,

13.3. The secretary shall
notify a licensea of an
admissions ban or reduction in
bed capacity or both, stating
the terms of the ordex, the
reasons therecf and the date
set fcr compllance.




QOther Enforcement

Procedures
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I3.4. In-addition to all cther
actions and penalties specified
by law and this rule, the
secretary has the authority to
revoke a license which has been
obtained <through the use of
fraud or subteriuge.

12.1.1. TUpon completisn of a
report of inspection, the
Secretary shall determine what,
if any, civil penalties are to
be imposed pursudant to  the
W.Va. Code and this rule, and
iggue citaticns. Supplemental
penalties shall be ascessed for
a facility's failure to correcs
continuing violations,
Provided: that where
supplemental ©penalties have
been assessed for ccontinued
failure to correct a deficiency
of a non-life threatening
nature, the Secretary 3hall,
rrier to issuing a written

citation, notify the licensee

or nen-licensed opecsator by
registered or certified mail,
return recelpt reguested, that
civil penalties will be imposed
cn a date to be specified by
the Secretary unless the
corrective actions specified by
the Director are implemented in
an acceptable manner.

13.5. All citations shall Dbe
in writing and shall inslude at
least the focllowing:

13.6. The penalty;
13.7. A description of the

nature of the violatien fully
stating the manner in which the

licensee or non-licensed
operator violated a specific
statutory provision or

provisiocn of the rule;
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13.8. The basis upon which the
Secretary assessed the penalty
and selected the amount of
civil penalty.

13.9. The name of any res:ident
jecpardized by the wviclation
shall not be specified in the
citaticn.

13.10. For each vioclaticn of a
Class I standard, a civil
penalty shall be assessed of
net less than one hundred
{$100) dollars or more than ten
thousand ($10,000) dollarse.
For each viclaticen of a Class
I7 standard, a civil penalty
shall be agsessed of not less
than fifty ($50.00) dollara and
not more +than o¢ne thousand
{$1000) dollars, For each
viclation of a (Class III
standard, a civil penalty shall
be assessed of not less than
twenty-£five ($25) dollars and
not more than two hyndred fifty
($250) dollars. '

13.11. Each day a violation
coentinues after the date by
which correction as required by
an approved pilan of correction,
or i1f an approved plan of
correction was not submlitted,
the dated on which such plan
was due shall constitute a
separate vioclatlion.

13.12. In both determining te
assess a civil penalty and in
fixing the amount of the civil
penalty to be imposed for
viclaticns, the Director shall
consider:

13.13. The gravity of the
viclation, which shall include:
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13,14, The degree of
substantial preobability that
death or serious physical harm
will result and, if applicable,
did result from the viglation;

13.15. The severity of serious
physical harm most likely to
result, and 1f applicable, thaz
did result from %he violation:

13.16. The extent to which the
provisions of the applicable
statutes or regulations were
viclated.

13,17, If a licensee or a ncn-
licensed operator dees not plan
to contest a c¢itation which
imposes a penalty, he or she
shall submit to the Secretary,
within ten (10) business davys
after the Issuance of the
citation, the total sum cf the
penalty assessed.

13.18. If a licengée or a non-
licensed operator:.desires to
contest a citation which
imposes a penalty or the date
specified for correction of a
violaticn, he or she shall,
within four (4) business days
after service c¢f the citatien
or specification of time in
which a wviclation is to Dbe
corrected, serve upon the
Secretary, either perscnally or
by 7registered or certified
mail, the licensee's or non-
licensed  —operateor's written
notice pursuant <¢to Rules of
Procedures for Contested Case
Hearings and Declaratory
Rulings, West Virginia Board of
_Health Procedural Rules, 64 CSR
1, 1971.

13.18. The assessments for
penalties and for costs of
legal acticn taken under W.Va.
Code § 16-5C shall have
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"interest assessed to two (2%)
percent con the last day of each
month in  which occurs the
thirtieth (30th) day after
rageipt of notice of such
assessment or after the month
in which occurs the thirtieth
day after racelpt of the
Secretary’'s final order
following a hearing, whichever
is later. All such assessments
against a facility <that are
unpaid shall be added to the
facility's licensure fee and
may be filed as a lien againsc
the preperty of the licensee or
operator of the facilicy.
Funds received W.Va. Ccde § 156~
S5C-12 within thirty (30) davys
of receipt of notice of such
assessment, or which has been
affirmed under the provisions
of that sectieon and net
‘appealed within thirty (30)
days cf receipt of the
Director's final ©order, or
which has been affirmed on
judicial review, as provided in
W.Va, (Code § 16-5C-13. aAll
money collected by assessments
of civil penalties or interests
shall be paid into a specilal
resident benefit account and
shall be applied by the
Director only for the
protection of the health or
property of residents of
facilities operated within the
State ot Wast Virginia,
including payment for the cost
of relocation of patients to
cther facilities, operation of
a home pending correction of
deficiencies cr closure, and
reimbursement of residents for
personal funds lost.
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2. Personal Care Homes
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Standards governing procedures §.6.1. The secretary shal:

for periedic inspection
facilities as required by
Section 1387.20(b){1)(i).

of

make inspecticns needed <2
implement W.Va. Ccde § 16-5C-1
et seg. and this rule, '

4.6.5. The secretary shall
cenduct pericdic unannounced
inspections to determine +the
home's continued compliance
with applicable statutes and
regulations.,

4,.6.5.a., The inspection shali:
be conducted by one co¢or more
individuals who are competent
to Iinvestigate health needs,
life safety issues, and
behavicral health needs. The
team members shall inspect.and
review all .regulatory
requirements, except where
proceeding under Section 4.5.4.
cf this rule. The team shall
make a detalled inguiry of a
number of residents in the
perscnal care home through
resident interviews and
resident record reviews.

4.6.5.b. The team shall make a
detailled ingquiry inte the
number of residents in the
facility and the

appropriateness of their
placement in the home through
resident interviews and

regident record reviews.

4.6.6. The segretary shall
prepare a written report cof
inspections made pursuant to
this rule within fifteen {15)
days and shall mail a copy to
the licensee or administrator
as applicable, and the State
ombudsmen specilfically listing
any violaticon of this rule.

4.6.7. The administrator of
the personal care home =hall
post a copy of the secretary's




Standards governing the time
period within a deficient
facility must ccrrect
viplations o¢f standards, and
afrter a deficient facility
fails t¢ cerrect violaticns,
for informing residents and/cr
families and guardians of
residents c¢f standards which
the facility deces not meet, and
the time periocd during which
residents may, if they wish,
before the deficient facility
is reported to the Social
Security Administration and
provide residents with a 1list
of approved facllities and
agencies which will help them
mcve as reguired by Secticn
1397.20(bY{(2)y{iiy.

Establish procedures for
enforcing standards which make
available to the public the
list of facilities found in
viclation of a standard, as
reguired by Section
1387.20(a){(2)Y(iv), in a timely
manner.
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repcrt - in a place where
residents have access to the
report. The report shall

remain pested until the next
inspection.

4.9.2. If, within one hundrad
twenty {120 davs cf an
inspection or complaint

investigation, a facility falls
to comply with the reguirements
cf this rule, the Secretarv
shall inferm in writing all
residents of the facility of
the viclations which the
facility has made, and of the
Lime period during which
residents may reloecated if they
wish pricr tc the deficient
facility being reported to the
Social Security Administration.

s

4.59.1. The secrgtary shall
make available for oublic
inspection and shall, upon
request, provide coples of the

following at a reasconable cost:

4.5.1.a. Information
concerning and actual
applications and exhibits;

4.9.1.b. Inspection repcrts;
4.5.1.c. Reports of
investigations conducted in

response to ceomplaints;

4.9.1.d. A current liszt of the
names and addresses of perscnal
care homes fcund to be in
vioclation of this rule,
including the details of each
viclations; and




Establish procedures for
enforcing -standards which
reguire the repcrting of

deficient facilities te the
Social Security Administration
as reguired by Section
1387.20(c). ' .
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4.9.1.e. " Any other repor:ts
filed with or issued by the
secretary pertaining to the
compliance of a personal care
home with applicable laws and
rules.

4.9.3. If a personal care home
which 1s found to have violated
one (1) or more reguirements of
this rule during a routine
inspecticn or a complaint or
other Iinvestigation fails <o
correct the wviolations within
two hundred ten (210) days of
the completion of the
inspection or investigation,
the secretary shall reporct the
personal care home's lack of
compliance with this rules to
the Social Security
Administration. The secretary
shall also provide all
residents with a list of
approved facllities and
agencies to assist them to
move.FOOTNQOTE:: iUnder the
provisions cf 42 U.S.C. lel6{e)
and 45 7FR, Part 13%7--Standard
Setting Reguirements for
Medical and Nonmedical
Facllities Where SSI Recipients
Reside, all states are reguired
to "establish, maintain, and
ensure the enforcement of
standards <for any categery
(emphasis added) of
institutions, foster homes, or
group living arrangements, in
which, as determined by the
State, a significant number of
reclplients of Supplemantal
Social Security Income (SSI)
benefits resides or is likely
Lo reside, SSI residents who
live in relevant facilities
which wviclate any o¢f the
standards will be subject to a
reduction in their $s1I
payments... in an amount egqual
to Aany State supplementary
benefit or other payment made
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by the State for any medical or
remedial care provided them by
the facility. As part of its
responsibilitlies under the
federal regulations, States are
reguired to make certain
reports to the residents of
deficient facilities and to the
appropriate regicnal cffice of
the United States Sccial
Security Administration.

FCOTNCTE: See also footnote
above, The purpose of the
nctification is te inform
residents that they do not have
the protection of the vioclated
reguirement; the list is
intended to provide assistance
to the residents in moving if
the lack of compllance by the
personal care hcme endangers
them or causes a reduction in
their S5I benefits,

4.2.2. The applicant =shall
submit the applicagicn to the
secretary on forms provided by
the secretary accompanied by a
check cor money order payable to
the office of health faclilitles
licensure and certification in
an amount ‘estaplished in
accordance with WwW.va. Coda §
186-5C-6. The provider of the
home shall previde to the
Secretary a balance sheet
showing all expenses and all
income on forms provided by the
secretary, Iingcluding but not
limited, reimbursement cf the
cperators, owner, lease
payment, number of residents,
number of 5sI reciplents,
number of 85D reciplents,
monthly rates charged and
resident census form.




standards governing informing
parties injured by a facility's
vigclation of required standards
cf the possibility of seeking
civil remedies as reguired by
W.va. Code § 16-5C-8.

tandards governing bonding
reguirements for facilities
handling residents' monies in
excess of twenty-five dollars
per resident and five hnundred
dollars £for all residents in
any month as required by W.Va.
Code § 16-5C-7(b).

'7-7030
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4,7.5, " If a complaint is
substantiated, the secretary
shall advise any injured parzy
of the possibility c¢f civil
remedy as reguired by W.Va,
Code § 16-5C-B. In additicn,
residents, thelr families or
representatives, or ombudsman
may alsc pursue independentl
in court remedies for
vioclations of these rules.

7.7.2. The licensee shall
maintain liability or insurance
policy in an amount that will
cover ail injuries <o any
residents up to two hundred
thousand ($200,0C) dollars per
resident.

If the licensee agrees
to manage a resident's funds
there shall be a system

utilizing generally acceptable

accounting principals to manage
the funds in the resident's
best interest. ;

7.7.4. The personal care home
shall, i1f it handles resident
monies in excess of twenty-five
($25) dollars per resident and
in excess of five hundred
{$500) dollars for all patients
in any month, give a bond in an
ameunt and wish such surety as
the Secretary shall approve,
sufficient to cover all
resident acccunts at all times.
The licensee shall £ile a bond
in the sum to be fixed by the
Secretary based upoen the
magnltude of the operations of
the applicant but which sum may
not be less than two thousand
five hundred ($2,500) dollars,
Whenevar the amount of any bond
which filed pursuant to this
subsection is insufficient to
adequately protect the mecney cof
patients which is being
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handled, or whenever the amournt
of such bond is impaired, the
cperator shall f£lle an
additicnal bond in such amount
as necessary to adeguately
protect the meney of patients
being handled.

7.7.4.b. The resident account
record shall shew in detail
with supporting decumentation
all monies received on behalf
of the resident and the
disposition of all funds
received. Persons shopping
fore resident shall provide a
list showing a description and
price of items purchased, Lf
the purchase exceeds one-dollar
($1.00) along with payment of
receipts for these items.

7.7.4.¢. The home shall render
a true and complete accsunting
upon reguest to the depositor
and the secretary and at least
guarterly to the resident and
his or her legal
representative, Information
shall be given to the resident
upon reguest.

7.7.4.2. Resaidents personal
funds exceeding two-hundred
dollars {$200) shall be
deposited in an interest
bearing account at a local
bank.

8.5.2. If the perscnal care
home manages funds fer
residents, it shall be by
written regquest, ln the manner
directed by the depositor and
in accordance with Secticn 7.7
of this rule.
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disclosure cf costs which may
pbe incurred as reguired Dby
W.va. Code § 6-5C-7(a).
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£.2.1., .,  There shall be =2
written agreement with each
resident who is admitted and iz
snhall comply with +this rule.
Contained in the agreement
shall be a detailed explanaticn
0f all costs, annual contract
price, and rafunds, now
personal finances will be
managed, how health care will
be provided and/or arrangsd
for, the process of lodging
complaints, the agreement to
provide a copy of all repor:s
of inspecticens in response to
complaints, and the details of
all access to activities.

6.2.2. Provided separately at
the time of agreement shall be:

§.2.2.,a, The house rules
governing resident
responsiblliities including the
nome's pelicies on smoking
alcohel censumbtion,
visitation, recreational
activities (;&1clz;dizmg
television}, personal laundry
and use and stcrage of personal
belongings such as furnishings
and c¢lething), ceonsistent with
this rule, shall be disclosed
in writing to the preospective
resident in advance of the
agreement but not made a part
thereoct.

6.2.2.b. A resident's bill of
rights consistent with the
provisions c¢f this rule shall
be attached and incorporated by
reference;

6.2.2.c. How residents, their
sponsors, and the publlc can
lodge complaints and raise
concerng within the home;
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'§.2.2.d.° How the home will
address and prepare for
emergency situations that

affect the well-being o©f the
residents which may include but

is not limited to the
following: fire evacua<tion,
natural disasters, severely
inclement weather, industrial

accidents, major incidents,
missing residents and immediate
or serious threats;

£.2.2.2, How to gain amcess to
rules and regulations for
personal care homes, coples of
current government inspection
reports and written plans of
correction.

6.2.2.£. How the home will
assist the resident in making
appointments for appreopriate
medical, dental, nursing or
mental health services as
needed by the resident; and
+

6.2.2.g. How the home will
arrangae access fer
transportation to and from
services.
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Standards governing 4.11. Ciassification  of
classification of standards and Standards
assignment of a numerical value
for evaluating levels of ¢4,11.,1, (Class I standards are

compliance as required by W.Va.

Code § 16-3C-5(c) and (d)+

those the wviolation of which
would Present either an
imminent danger t¢ the health,
safety co¢r welfare of any
resident or substantial
probability that death or
gerious physical harm would
result.

4.11.2. (Class II standards are
those the viclation ¢f which
would have a direct or
immediate relationship to the
health, safety or welfare of
any resident but which would
not create imminent danger.

4.11.3. Class IIf standards
are those the viclation cof
which would have an indirect or
potential impact on the health,
safety or welfare of any
resident.

4.12., Point System Scoring

4.12.1. A Class I standard
shall be scored as ten (10)
pecinta if a perscnal care home
fully complles wilth the
standard. If the home fails to
cemply fully with the Class 1
standard and the secretary
determines that the lack of
complliance presents either an
imminent danger to any resident
or substantial probability that
death or serious harm to any
regident would result, the
score assigned to the Class I
standard shall be zero (C0). If
the home falls to demonstrate
full or substantial compliance
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with the standard, but complies
partially, the standard shall
be scored as filve (S5) points.
If the home fails to comply at
least partially with a Class 1
standard, or 1f the vipolation
ils a repeat of a viclation
cited during the previous
licensure inspection, the
standard shall Dbe scored as
zere {(0).

4.12.2. A Class Il standard
shall be scored as nine (§)
points i1f the personal care
home fully ceomplies with the
standard. If the home fails to
comply fully with the Class II
standard and the secretary
determines that sericus harm to
the health, safety, or welfare
of any resident would result,
the score assigned to the Class
+II standard shall be zeroc (0).
If the heme fails to comply
fully or substantialivy with the
standard, but / complies
partially, the standard shall
be scored as four {(4) points.
If the home fails to comply at
least partially with the
gstandard or if the violaticon is
a repeat of a wviolatlion cited
during the previcus licensure
inspection, the standard shall
be scored as zero (0.

4.12.3. A Class III standard
shall be scored as eight (8)
points 41if the personal care
home complies fully with the
standard. If the home fails to
comply fully with the standard,
but complies substantially the
standard shall be scored as
five (5) points. If the home
fails to comply fully or
substantially with the
standard, but compllies
partially, the standard shall
be scored as four (4) peints.
If the home falls to comply as




Standards governing a rating
system as reguired by W.Va.
Code § 16-3C-5(e).
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‘least partially, or if the.

violation is a repeat o¢f a
viclation cited during the
previocus licensure inspection,
the standard shall be scored as
zerc (0).

4.12.4, The Secretary shall
determine substantial, partial,
or lack of compliance with =2
standard based on the severity
or scope, or both, o©f the
nonceompliance rather than the
guantity of components out of
compliance under a specific
standard.

4.12.5. If 2 standard i1s not
applicable £for a particular
personal care home, a full
compliance value shall be
assigned for that item for
scoring and rating purposes.

4.13. Rating
4.13.1. The Secrétary shall

assign a ra;inq' toc each
personal care home based on the

result of the licensure
inspection.
4.13.2,. The rating shall be

asgignaed and included on the
license issued to the personal
care homa based on the results
of the llcensure inspection.

4.13.3. BScores and ratings for
individual categeries are shown
in Table 64-14.1 found at the
end of this rule.

4.13.4., Points scored in any
individual category are not to

be permitted to offset
deficlencies within another
categery. Therefore, a total

cf value
computed.

points is not
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4.12.5. For purposes of
assigning an overall rating:

4.13.5.a, A categcry rating of
"A" is assigned a score of four
(43

4.13.5.k. A category rating of
"B" 1s assigned a score of
three (3);

4,13.5.¢c., A category rating of
"C" is assigned a score to two

s ow==s=e—(23; and

4.13.5.4. A category rating of
"F" is assigned a score of zero
(0). The category rating
scores are then totaled and an
average category rating score
is computed.

4.13.6. The secretary assigns
an overall rating to a perscnal
care home as follows:

4,13.6.a. if a homé is given a
rating of "F” on as many as one
category c©r has an  average
category rating score of less
than 2.0, an overall rating of
"F" shall be assigned:

4.13.6.b. for an average score
of 2.0 through 2.59, an overall
rating of nen shall be
assigned;

4.13.6.¢c. for an average score
of 2.6 through 3.5%, an overall
rating of Y shall be
assigned; and

4.13.6.d. for an average score
of 3.6 through 4.0 an overall

rating of "AY shall be
assigned.
4.13.7. The secretary may

issue a provisicnal licensed to
a home with an overall rating
of "F" as described in Section




Standards governing procedures
for the assessment of civil

penalties as required by W.Va,

Code § 16-5C-10(d).
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4.5 of this rule and in W.Va.
Code § 16-5C-15. —

4,13.8. Any home which has
been determined by the
secretary Lo te not in
compliance with any Class I
standard shall not be assigned
a rating and shall not be
issued a provisicnal licensed
as specifjed in 4.5.2. of this
Rule.

4.13.9. A rating of no greater
than a "B" shall be assigned to
a home which has been denied a
provisicnal license base don
violation of a Clasg I standard
and is subsequently reapply for
an initial license ag specified
in 4.5.5 ¢f this Rule.

14.1.3. Among enforcement
opticons, the Sec¢retary may
assess civil penalties,
suspend, revoke, , or deny

renewal of the license of a
personal care homé for cause
after notice as required by
this rule and the provislions of
W.Va. Code § 16-53C-1 et seq.
Cause may Iinclude but i3 not
limited to one or more c¢f the
fellowing:

14.1.3.a, failure to provide
adeguate care for residents;

14.1.3.b. fallure to submit a

‘Plan of Correction;

14.1.3.c. failure to submit a
plan of Correction which ls
approved by the Secretary;

14.1.3.4. fallure to correct

-deficiencies within the time
“frame specified in an approved
- Plan of Correction;

14,1.3.e, fallure to comply
with this rule; .
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14.1.3.f. A viclatien cf any
provision cf this =rule which
produces imminent danger to
residents;

14.1.3.qg. viclaticen of the
prohibitions of this rule
against discharge of resident
sc or emplcyeas for reascn of
complaints regarding the home;

14.1.3.h. the use of
subterfuge or other dishonest
actien in applying for an
original renewal license; or

14.1.3.1. abuse of residents.

14.2.1. Upon completion of a
report cf inspecticn, the
Secretary shall determine what,
if any, civil penalties are to
be impesed pursuant to W.Va.
Code and this rule, and issue
citations. Supplemental
penalties shall be assessed for
a facility's fallume to correct
ceontinuing violations,
provided: that whers
supplemental ©penalties have
been assessed feor continued
failure to correct a deficiency
cf a non-life threatening
nature, the Secretary shall,
prior to issuing a written
citation, notify the licensee
or nen-licensed operator by
registered cor certlfied mail,
return recelpt requested, that
civlil penalties will be impesed
cn a date to be specifled by
the Secretary unless the
corrective actions specified by
the Secratary are implemented
in an acceptable manner.

14.2.2. All citations shall be
in writing and shall include at
least the following:

l14.2.2.a. The penalty;
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"14.2.2.b. A description of the
nature ¢f the violaticn fully
stating the manner in which the

licensee or non-licensed
operator wviolated a specific
statutory provision cr

prevision cof the rule;

14.2.2.c. The basis upen which °
the Secretary assessed the
penalty and selected the amcunt
of ¢ivil penaltvy.

14.2.23. The name o¢f any
resident jeopardized by the
viclation shall not be

specified in the citation.

14.2.4. For each viclation of
a Class I standard, civil
penalty shall be assessed of
not less than one hundred
($100) dollars or more than ten
‘thousand {$10,000) dollars.
For each violation cof a Class
Il standard, a civil penalty
shall be assessed ©f nect less
than fifty ($50Q) :deollars and
not more than one 4thousand
{$1000) dollars. For each
violaticn of a Class TIII
. standard, a4 civil penalty shall
be assgessed of not less <than
twenty-£ive ($25) dollars and
not more than two hundred fifty
{$250) dollars.

14.2.5. Each day a violaticn
continues after the date by
which correcticn as regquired by
an approved plan of correction,
or if an approved plan of
correction was not submitted,
the date on which such plan was
due shall congtitute a separate
vioclation.

14.2.6. In both determining te
asgess a civil penalty and in
fixing the amcunt of the civil
penalty to be impeosed for
violations, the Secretary shall




consider:

14.2,6.a2, the gravity cf the
violation, which shall include:

14.2.6.a.A. the degree of
substantial probability that
death or serious physical harm
will result and, if applicable,
did result from the vioclation;

14.2.6.a.8. the severity of
serious physical harm most
likely to result, and it

applicable, that did resuls
from the vioplation;

l4.2.6.a.C. the extent to
which the provisions of <the
applicable statutes or

regulations were violated.

14.2.7. If a licensee does not
plan %tc <contest a citation
which imposes a penalty, he or
she shall submit- to the
secretary, within{ ten (10)
business days ‘after the
issuance of the c¢itation, the
total sum of the penalty
assessed,.

14.2.8. If a licensee desires
to contest a citation which
impeoses a penalty or the date
specified for correction of a
violation, he or she shall,
within four (4) business days
after service of the citation
or speclfication cof time in
which a wviolation 1iIs to be
corrected, serve upcn the
secretary, elther perscnally or
by registered or certified
mail, the licensaes's written
notice pursuant to W.Va,
Administrative Rules,
Department of Health and Human
Rescurces, Rules of Procedure
for Contested Case Hearings and
Declaratory Rulings, 64 CSR 1.

#
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14.2.8., The assessments for
penalties and for costs of
legal action take under W.Va.
Cede S 16-3C shall have
interest assessed at two (2%
percent on the last day of each
month in  which oczcurs the
thirtieth {30th) day after
recaeipt ¢f notice of such
assessment or after the month
in which occurs the thirtieth
day after receipt of the
Secretary's firal order
following a hearing, whichever
is later. all such assegsgments
against a facility that are
unpaid shall be added <o the
facility's 1licensure fee and
may be filed as a lien against
the property of the licensee or
cperator of the facility.
Funds received wW.Va. Code § 16~
5C-10(41). ]

14,2.10. The Secretary shall,
in a civil judicial proceeding,
recover any unpaid{ assessment
which has not been contesgstad
under W.Va., Code § 16-5C-12
within =zhirty (30) days of
receipt of notice o¢f such
agsessment, o©or which has been
affirmed under the provisions
of that section and not
appealed within thirty (39}
days of receipt of the
Secretary's £final order, or
which has been affirmed on
judicial review, as provided in
W.va. Cocde § 16-5C-13. All
money collected by assessments
of civil penalties or interests
shall be paid into a spacial
resident benefit account and
shall be applied by the
Secretary only for the
protection of the health or
property of residents of
facilities operated within the
State of West Virginia,
including payment for the costs
of relocation of patients to
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“other facilities, operation of
a home pending correction of
deficiencies or closure, and
reimbursement of residents for
personal funds lost.

.
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DECISION NO. 19-96

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State
that the above emergency rule is approved. A copy of the complete decision with required

findings is available from this office.

KEN HECHLER
Secretary of State
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Charleston, WV 25305-0770

EMERGENCY RULE DECISION
(ERD 19-96)

AGENCY: Division of Health
RULE: Amendments, Series 13, Nursing Home Licensure
FILED AS AN EMERGENCY RULE: August 186, 1998

The Division of Health (Divisicn) has filed the above amendments to an existing rule
as an emergency rule.

- West Virginia Code 28A-3-15a requires the Secretary of State to review all

emergency rules filed after March 8, 1886. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promuigation of an emergency rule.

Fellowing review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule shouid be disapproved [29A-3-15a).

(A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any iegislative rule by filing such rule,
alcng with a statement of the circumsiances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Reaview Committee (LRMRC).

If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the forty-two day review period, whichever is sooner, the Secretary of
State shall rule in favor of procedural compliance.

The Division filed this emergency rule with supporting decuments with the Secretary
of State August 16, 1896 and with the LRMRC August 16, 1898.
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It is the determination of the Secretary of State that the Division has complied with
the procedural requirements of WV Code §29A-3-15 for adoption of an emergency
rule. ,

(B)_Statutory Authority -- WV Code §16-5C-5 reads in part:

(a) All rules and regulations shall be approved by the board of health and promulgated
in the manner provided by the provisions of §294-3-1 et seq. of this code. The board of
health shall adopt ammend or repeal such rules and regulations as may be necessary or
proper fo carry out the purposes and intent of this article and to enable the director to
exercise the powers and perform the duties conferred upon the director by this article.

It is the determination of the Secretary of State that the Division has not exceeded
its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency" as follows:

(f) For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary fo comply with a time limitation established by this code or by a federal
statute or regulafion or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only dccument to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating af least
one of the above three emergency categories.

The facts and circumstances as presented by the Division are as follows:

New faderal requirements for the enforcement of nursing home standards for
participation in Medicare & Medicaid became effective July 1, 1995.. W. Va. Code
§16-5C-19, passed by the 1896 Legislaiure (HB 2489, effective June 10, 1896)
gives the Secretary of the Department of Health & Human Resources the authority
to "promulgate emergency rules when the rules are rquired for compliance with
federal law." The regulations are subject to the provisions of W. Va. Code §29A-3-1
et seq. .

Additionally, the Department agreed in the WV Comprehensive Long-Term Care
Plan filed in response to a Memorandum Order filed under Wolford V. Lewis, 860
F. Supp. 1123 (S.D. W. Va. 1994), to draft and file amended nursing home licensure
standards in accordance with new enforcament standards adopted by the federal
Health Care Financing Administration. An order adopting the relevant part 2.08.01
of the Comprehensive Long-Term Care Plan was filed October 4, 1984, An
additional order requiring the enforcement of the proposed new sections 5 and 16

2
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Copies of the Orders and the WV

of the rule was filed March 29, 1896.

Comprehensive Long-Term Care Plan are attached.
The Department filed and withdrew a proposed amended Nursing Home Licensure

Rule on July 13, and August 22, 1998, respectively. The new Code, described

above, clarifies the Department's authority to promulgate a rule which is not entirely
in accord with other portions of W. Va. Code §16-5C-1 et seq. and also to

promuigate the rule as an emergency rule.

Accordingly the Depariment is submitting the revised amended Nursing Home
Licensure Rule, 64 CSR 13, for emergency filing as authorized by W. Va. Code §16-
5C-18. The proposed amended rule has been filed for a public comment period

which ends August 26, 1996.
It is the determination of the Secretary of State that this proposal qualifies under the
definition of an emergency as defined in §28A-3-15(f). . . time limitation.

This decision shall be cited as Emergency Rule Decisien 19-96 or ERD 19-96 and
may be cited as precedent. This decision is available from the Secretary of State

and has been filed with the Division of Health, the Attorney General and the

Legislative Ruie Making Review Commission.

KEN HECHLER
Secretary of State
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