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comments in order to facilitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.
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FISCAL NOTE FOR PROPOSED RULES

Rule Title: Nursing Home Licensure (Amendments)

Type of Rule: v Legislative ~ Interpretive Procedural

Agency of Health Address 1800 Washington Street, East
Charleston, West Virginia 25305

ANNUAL FISCAL YE'AR‘

1.  Effect of Proposed Rule | Increase Decrease| Current Next Thereafter
Estimated Total Cost |$ 3 405 | §$ $3,405 |% 3,750 |$ 3,048
Personal Services

2,640 2,640 2,914 3,060
Currént Expense '
P 765 765 845 888
Repairs and Alterations 0 0 0 0
Equipment 0 0 0 0
Other 0 0 0 0
2. Explanation of above estimates.

Costs are based on an estimated two (2) hours of additional surveyor time required to
complete licensure inspections of each nursing home, During fiscal year 1989, it is
estimated that one hundred and seventeen (117) nursing homes will be inspected with an
estimated additional six (6) nursing homes coming into the program over the next
fiscal year and thereafter. Costs during fiscal year 1990 and thereafter have been
increased estimating an inflationary factor of 5% over the cost of personal services
for the previous year. .

3. Objectives of these rules:

To provide for Substituted Consent, "where there has been no adjudication of
incompetence of a patient or appointment of a guardian for such patient and where
there is no applicable durable power of attorney for such patient but where such
patient is unable to grant informed consent for nursing home or personal care home
health- care SerViceS....." ’




4, Explanation of Overall Economic Impact of Proposed Rule.

A. [Economic Impact on State Government.

Economic impact on State Government would be minimal since direct costs resulting
from enforcement of the proposed rule (i.e., travel and personal services) would
be absorbed under the existing costs to conduct annual health care facility
licensure inspections. :

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens. '

When compared to the cost of an adjudication of incompetence proceeding, the
substituted consent procedures should render a reduction in costg to the families
of nursing home patients.

C. Economic Impact on Citizens/Public at Large.

N/A

Date - June 3, 1988

Signaturé of Agency Head or Authorized Representative

avid K, Heydi
Director of He

nge
£7ch




FILED

WEST VIRGINIA BOARD OF HEALTH

RULE ABSTRACT 1988 JUL -8 P 2 g3
S HI Egt Vi s
Title: Nursing Home Licensure SEGRETARY 0F sTATE
CSR Title and Series: 64 CSR 13 Type: Legislative

Summary: The proposed amendments implement House Bill 4143,
passed by the State Legislature March 12, 1988, effective June
10, 1988. The legislation authorizes substituted consent for
nursing home and personal care home services by a patient's
representative in the absence of a committee, guardian or
applicable durable power of attorney. The amendments establish
procedural details, protection of rights, documentation and an

appeal process.

For further information contact: Regulatory Development Section,
telephone 348-3223 or Larry Arnold, Office of Administrative
Services, telephone 348-0050, Health Department, 1800 Washington

Street, East, Charleston, WV 25305,
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[PROPOSED}
TITLE 64
LEGISLATIVE RULES FILED
DEPARTMENT OF HEALTH
1988 JUL -8 PU 2: 04

SERIES 13 , _ -
NURSING HOME LICENSURE Urbils o e Siabhs
SECRETARY OF STATE
$§64-13-1. General
1.1. Scope -~ These legislative rules establish general
rules and procedures for the licensing of nursing homes.
1.2. Authority - $16-5C-5 and-§16-5€-1-- Related - $16-5C-1
et seq.

1.3. Filing Date -

1.4. Effective Date -

1.5. Notice of Public Hearing -

1.6, Pu =

1.7.  Approval Date - These rules were approved by the State
Board of Health on . 19 .
$§64-13-2., Supersession and Repeal of Former Regulatlions - These

legislative rules supersede and repeal the West-Virginia-Nursing
Home-bLiecensing-Beard-Rules-and-Regulatiens-for-Eieensing-of-Nura-
ing-Hemes;--1973-- Nursing Home Licensure, West Virginia Board of
Health Leqislative Rules, 64 CSR 13, 1983.

§64-13-3, Application and Enforcement

3.1. Application - These legislative rules shall apply to
every individual and every form of organization, whether incor-
porated or unincorporated, including any partnership, corpora-
tion, trust, association or political subdivision of the state
which shall operate or apply to operate a nursing home as defined
in Chapter 16, Article 5C, Section 2(c) of the West Virginia Code
of 1931, as amended and these regulations this rule.

3.2. Enforcement - The enforcement of these legislative
rules is vested with the director of the West Virginia department
of health or his lawful designee.

§64-13-4, Definitions

4.1. Applicant - The person who submits an application for
a license or renewal of a license to operate a nursing home.

4.2. Bed Capacity - The maximum number of beds the facility
is currently licensed to offer for patient occupancy.

4.3. Board - The West Virginia board of health.




64 CSR 13

4.4, Boarding Home - An establishment which is held forth
to the public as providing, or which is operated to provide only
room and board to persons not in need of medical or nursing
treatment or personal supervision. In contrast to nursing homes
or personal care homes, a boarding home does not provide personal
assistance in eating, dressing, ambulation or any other daily
iving activities, any type of medical or nursing care, or any
degree of personal supervision.

4.5. Change of Ownership - Any transaction which results in
a change of control over the capital assets of a facility in-
cluding but not limited to a conditional sale, a sale, a lease or
a transfer of title or controlling stock (See Section 5.1.8 of
these regulations).

4.6, Controlling Person - Any person who by reason of a
direct or indirect ownership interest whether of record or bene-
ficial has the ability, acting either alone or in concert with
others with ownership interests, to direct or cause the direction
of the management or policies of a facility. No employee of the
department of health shall, by reason of his official position,
be deemed to be a controlling person of any facility, nor shall
any person who serves as an officer, administrator or other em-
ployee or as a member of a board of directors or trustees of any
facility be deemed to be a controlling person solely as a result
of such position or his official actions in such position.

4.7. Day Care Services - Services and supervision provided
to nonresident individuals who are capable and desirous of semi-
independent living. Services may include supervised nutrition,
planned, organized activities and protective supportive environ-
ment not to exceed twelve hours per day per person.

4.8, Department - West Virginia department of health.

4.9. Director - The director of the West Virginia depart-
ment of health or other employee acting on behalf of the director
with written designation and identification.

4,10, Pacility - Any nursing home as defined in Section
4,19 of these regulations.

4.11. Gender - The pronoun "he" shall denote both the mas-
culine and feminine gender. The use of any word denoting the
masculine gender shall be taken to apply to both females and
males.

4.12. Governing Body - The individual, agency, dgroup or
corporation, appointed, elected or otherwise designated in which
the ultimate responsibility and authority for the conduct of the
facility is vested.

4.13, Immediate Family - Each parent, child, spouse,
brother, sister, first and second cousin, aunt and uncle of an
individual, whether such relationship arises by reasons of birth,
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64 CSR 13
marriage or adoption,

4,14, License - The document issued by the director which
constitutes the authority to receive patients and perform ser-
vices included within the scope of these requlations.

4.15. Licensed or Registered - When applied to a person
means that the person to whom the term is applied 1is duly licen-
sed or registered to follow a profession by the proper authority
within the State of West Virginia and when applied to a facility
means that the facility 1is duly 1licensed by the department of
health.

4.16. Licensed Nursing Personnel - Registered professional
nurses and licensed practical nurses.

4.17. Licensee - The person or body to whom the license is
issued, who shall be held responsible for compliance with all
rules, regulations and minimum standards.

4.18. Nursing Care - Those procedures commonly employed in
providing for the physical, emotional and rehabilitational needs
of the 1ill or otherwlise lncapacitated which require technical
skills and knowledge beyond that which the untrained person pos-
sesses, including, but not 1limited to, such procedures as: Iir-
rigations; catheterization; application of dressings; supervision
of special diets; objective observation of changes in patient
condition as a means of analyzing and determining nursing care
required and the need for further medical diagnosis and treat-
ment; special procedure contributing to rehabilitation; adminis-
tration of medication by any method ordered by a physician, .such
as hypodermically, rectally, or orally; and carrying out other
treatments prescribed by a physician which involve a like level
of complexity and skill in administration.

4,19. Nursing Home - Any institution, residence or place,
or any part or unit thereof, however named, in West Virginia,
which is advertised, offered, maintained or operated by the
ownership or management, whether for a consideration or not, for
the express or implied purpose of providing accommodations and
care, for a period of more than twenty-four hours, for three or
more persons who are i{ll or otherwise incapacitated and in need
of nursing care due to physical or mental impajirment, or which
provides services for the rehablilitation of persons who are con-
valescing from illness or incapacitation.

4.20. Nursing Personnel - The director of nursing, charge
nurse and all employees under the direct supervision of the di-
rector of nursing or charge nurse who attend to patient-oriented
nursing functions, including registered professional and licensed
practical nurses, nursing aides and orderlies, but excluding
employees engaged iIn administration, dletetics, housekeeping,
laundry and maintenance.

4.21. Patient - An individual under care in a nursing home.
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4.22. Person - An individual and every form of organiza-
tion, whether incorporated or unincorporated, including any part-
nership, corporation, trust, association or political subdivision
of the state,

4.23. Personal Assistance - Personal services, including,
but not 1limited to, the following: help in walking, bathing,
dress ing, feeding, or getting in or out of bed, or supervision
required because of the age or mental impairment of the patient.

4.24, Personal Care Home - Any institution, residence or
place, or any part or unit thereof, however named, in this state
which 1is advertised, offered, maintained or operated by the
ownership or management, whether for a consideration or not, for
the express or implied purpose of providing accommodations and
personal asslstance, for a period of more than twentyfour hours,
to six or more persons who are dependent upon the services of
others by reason of physical or mental impairment but who do not
require nursing care.

4.25. Premlses - A tract of land, together with all build-
ings, equipment, fixtures and facilities erected, constructed or
situated thereon, and all rights, powers, easements, and rightsf-
way, and all interests in property, real, personal or mixed, now
owned or hereafter acquired by a licensed person and appurtenant
to or used in connection with the licensed facility.

4.26. Principal Stockholder - Any person who beneficially
owns, holds or has the power to vote ten percent or more of any
class of securities issued by a corporation.

4.27. Restraint - Any device which limits movement by the
patient and which cannot be removed easily by the patient, or any
chemical or drug used to limit movement by a patient or to limit

the mental capacity of &a patient beyond the requirements of
therapeutic treatment.

4.28. 8Serlious Physical Harm - That type of bodily injury in
which: (a) a part of the body would be permanently removed,
rendered functionally useless, or substantially reduced in
capacity, either temporarily or permanently; or (b) a part of an
internal function of the body would be inhibited in its normal
performance to such a degree as to shorten life or cause reduc-
tion in physical or mental capacity.

4.29., S8Sponsor - The person or agency 1legally responsible
for the welfare and support of a patient.

4.30. Substantial Probability - The more likely consequen-
ces.

4,31. Stop Order -~ A written policy that definitely pre-
scribes the number of doses or the period of time after which
administration of a drug to a patient must be stopped automati-
cally, unless the physiclan's order for the drug specified the
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number of doses or the period of time the order was to be in
effect,

4.32. Transfer Agreement - An agreement with a hospital
which provides the basis for arrangements under which inpatient
hospital care or other services are available promptly to the
facility's patients when needed.

4.33. Unit Dose - The ordered amount of a drug dispensed by
a pharmacist 1in a dosage form ready for administration to a par-
ticular person by the prescribed route at the prescribed time.

$64-13-5, 8tate Administrative Procedures
5.1. Ceneral Licensure Provisions

5.1.1. No person may establish, operate, maintain, offer or
advertise within the State of West Virginia, a nursing home as
defined in Chapter 16, Article 5C of the West Virginia Code of
1931, as amended and herein unless that person obtains a current
valid license.

5.1.2. Neither an original nor a renewal 1license shall be
issued under these regulations for a project reviewable under
Chapter 16, Article 2D of the West Virginia Code of 1931, as
amended unless the West Virginia State health planning and devel-
opment agency has issued a £finding, after a £final conformance
review, that the completed project conforms to the terms of the
certificate of need decision issued for the project.

5.1.3. A separate license shall be required £for nursing
homes maintained or operated on separate premises even though
maintained or operated under the same ownership or management.

5.1.4. Separate buildings on the same premises operated
under the same ownership and management shall constitute one
licensed facility, unless the director determines otherwise.

5.1.5. A license shall be valid only for the premises and
persons named in the application.

5.1.6. A license 1is not transferable or assignable and
shall be surrendered on demand to the director.

5.1.7. If the ownership of a facility with a wvalid unex-
pired license changes, the new owner shall apply for a new 1li-
cense.

5.1.8. The application of the new owner for a license shall
have the effect of a valid license for three months from the date
the application is received by the director.

5.1.9. The facility name shall be changed only with the dl-
rector's approval.
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5.1.10. An approved name change shall be shown in the next
license issued.

5.1.11. The words "clinic," "hospital," ‘"sanltarium," or
any other word which suggests a type of institution other than
the proposed facility shall not appear in the name.

5.1.12, A llcense shall state: (a) the name of the facil-
ity to which it applies; (b) the maximum bed capacity for which
it is granted; (c) the rating assigned to the facility pursuant
to Section 5.11 of these regulations; (d) the date of issuance;
and (e) the expiration date.

5.1.13. The name on the license shall be that used in the
application which speciflcally identifies the facility.

5.2. E*ceptlons

5.2.1. Unless such faclilities request licensure as a nur-
sing home, nothing contained 1in these regulations shall apply
to: (a) a hospital as defined in Chapter 16, Article 5B, Section
1l of the West Virginia Code of 1931, as amended; (b) a state or
federally operated institution, as defined in Chapter 27, Article
1, Sectlion 6 or in Chapter 25, Article 1, Section 3 of the West
Virginia Code of 1931, as amended; (c) institutions operated for
the care and treatment of alcoholic patients; (d) offices of phy-
sicians; (e) hotels; (f) boarding homes, as defined in Section
4.4 of these regulations, or similar places that furnish to their
guests only room and board; (g) extended care facilities operated
in conjunction with a hospital; (h) facilities, including inter-
mediate care facilities for the mentally retarded, required to be
licensed under Chapter 27, Article 9, Section 1 of the West Vir-
ginia Code of 1931, as amended; or (i) . personal care homes as
defined in Section 4.23 of these requlations.

5.2.2., The care or treatment in a household, whether for
compensation or not, of any person related by blood or marriage,
within the degree 0of consanguinity of second cousin to the head
of the household, or his spouse, may not be deemed to constitute
a nursing home within the meaning of these regulations.

5.3. Initial License

5.3.1. An applicant shall submit an application to the dir-
ector, on a form prescribed by the director, containing infor-
mation sufficient to demonstrate that the facility 1is in com~
pliance with the standards for nursing homes established iIn Chap-
ter 16, Article 5C of the West Virginia Code of 1931, as amended
and these regulations.

5.3.2. The application shall be filed not less than thirty
(30) days and not more than ninety (90) days prlor to the date
proposed for commencement of operation (See also Section 6 of
these regulations).
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64 CSR 13

5.3.3. The application shall contailn at 1least the infor-
mation reguired by this Section.

5.3.4. Where the ihformation required pertains to activ-
ities proposed to be undertaken by the applicant, the applicant
shall provide information on such proposed activitles.

5.3.5. The following information pertalning to ownership
shall be submitted: (a) the name and address of the individual
submitting the application; (b) the name, address and principal
occupation of the following: (1) each person, who as a stock-
holder or otherwise, has a proprietary interest of ten (10) per-
cent or more in the facility; (2) each officer and director of an
incorporated facility; (3) each trustee and beneficiary of a
facility which 1s a trust; and (4) each officer and director of
any corporation which has a proprietary interest of fifty (50)
percent or more in the facility; (c) the name and address of the
owner of the facility if the owner is not the applicant; and (d)
the name and address of the owner of the facllity premises if he
is not the applicant or the owner under Section 5.3.5 of these
regulations.

5.3.6. Where the applicant is the lessee or the assignee of
the facility or the premises of the proposed facility, a signed
copy of the lease and any assignment thereof shall be submitted
with the initial application.

5.3.7. I1If the owner of the facility premises is a corpora-
tion, the name and address of the following shall be submltted as
part of the application: (a) each person who, as a stockholder
or otherwise has a proprietary interest of ten (10) percent or
more in the corporation; (b) each officer and director of the
corporation; (c) each trustee and beneficiary of the corporation
if it 1is a trust; and (d) each officer and director of any cor-
poration which has a proprietary interest of fifty (50) percent
or more in the owning corporation.

5.3.8. The following information pertaining to operation of
the facility shall be submitted: (a) the specific name and ad-
dress of the facility; (b) the level of participation, if any, in
the Medicare and Medicaid programs (e.g., skilled nursing facili-
ty, intermediate care facility); (c) the proposed bed capacity of
the faclility, by unit where units will be specialized; (4) an
organizational plan for the facility indicating the number of
employees and their positions and duties; (e) the name and ad-
dress of the administrator; (£f) evidence of compllance with ap-
plicable laws and regulations governing zoning, buildings, safe-
ty, fire prevention, sanitation, and any other laws and regula-
tions as specified in these regulations; (g) evidence of approval
by the state health planning and development agency, lf necessary
(See Section 5.1.2 of these regulations); (h) the names and loca-
tions of any other facllitles which are or have been operated by
the owner or manager, or for which one of the individuals iden-
tified in 8Section 5.3.5 of these regulations is a controlling
person as would be identified under Section 5.3.5 of these regu-
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lations for such facility; and (i) any additional information
which the director may require.

5.3.9. A nonrefundable application £fee of one hundred
dollars ($100.) shall be submitted with the application for an
initial license.

5.3.10. An Initial license shall be issued only after the
director inspects the facility (See Section 6.2 of these regula-
tions).

5.3.11. A facility found on inspection to have deficiencies
shall be subject to Section 5.7 and Section 16 of these requla-
tions relating to plans of correction and penalties relating
thereto.

5.3.12. The director shall issue an initial license if he
finds: (a) that the individual applicant, and every partner,
trustee, officer, director and controlling person of an applicant
which 1s not an individual is a person responsible and suitable
to operate, direct or participate in the operation of a facility
by virtue of the following: (1) financial capacity; (2) appropri-
ate business or professional experience; (3) a record of com-
pliance with any lawful orders of the department or other licens-
ing agency for any Jjurisdiction in which the applicant or any
individual identified in Section 5.3.5 of these regulations has
operated, directed, or participated in the operation of a facili-
ty; and (4) lack of revocation of a license to operate a nursing
or personal care home in West Virginia or any other jurisdiction
during the previous five years; and (b) that the facility sub-
stantially complies with these requlations.

5.3.13. A license issued after the effective date of these
regulations shall be valld for one year from the date of
issuance.

5.4. Renewal License

5.4.1. An applicant for a renewal license shall submit an
application to the director on a form prescribed by the director
containing at 1least the following information: (a) a balance
sheet of the facility prepared not more than one fiscal quarter
preceeding the application date, setting forth assets and lia-
bilities, including all capital, surplus, reserve, depreciation
and similar accounts; (b) a statement of operations of the facil-
ity for the twelve-month period not more than one fiscal guarter
precedent to the application dJdate, setting forth all revenues,
expenses, taxes, extraordinary items and other credits or char-
ges; (c) a statement showing any changes in the name, address,
management or ownexrship information on file with the director;
and (d) a report on the facility in the form prescribed by the
director.

5.4.2. If a facility is in compliance with the requirements
of the Health Care Facility Financial Disclosure Law, Chapter 16,
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Article 5F of the West Virginia Code of 1931, as amended, it will
be considered to have met the requirements of Section 5.4.1(a-c)
of these regulations.

5.4.3. PFor a facllity having a valid license on the effec-
tive date of these regulations, the first application for renewal
after the effective date of these regulations shall 1include the
information required to be submitted by initial applicants pur-
suant to Section 5.3 of these regulations.

5.4.4. A completed application for renewal of a license
shall be submitted not 1less than thirty (30) days and not more
than ninety (90) days prior to the scheduled expiration date of
the current license.

5.4.5. The fee for renewal of a 1license shall be four
dollars ($4.) per bed, determined according to the 1licensed bed
capacity of the facility, and shall accompany the license renewal
application.

5.4.6. The director shall renew an original license when
the following conditions are met: (a) the director finds the
facility in compliance with the provisions of Chapter 16, Artlicle
5C of the West Virginia Code of 1931, as amended and with these
regulations; (b) the licensee applied for a renewal within the
time period specified in this Section; and (c) the licensee sub-
mits the correct renewal fee with the application.

5.4.7. A renewal license shall be valid for one year from
the date of issuance.

5.5. Provisional License

5.5.1. 1If the director finds that a facility applying for
renewal of a license 1is not in substantial compliance with the
requirements of these regulations and the provisions of Chapter
16, Article 5C of the West Virginia Code of 1931, as amended, the
director may, at his discretion issue a provisional license.

5.5.2. A provisional license may be issued only when the
director makes the following findings: (a) that the care given
in the facility is adequate to meet patient needs; and (b) that
the facjility has demonstrated improvement and potential for sub-
stantial compliance within the term of the license for which
renewal is requested.

5.5.3. A provisional license shall not be 1issued for a
period greater than twelve months.

5.5.4. A provisional license shall not be renewed.
5.5.5. A provisional 1license shall not be issued to a fa-

cllity with uncorrected violations of a Class I standard as iden-
tified in Section 5.10 of these regulations.
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5.6. Inspections of Licensed and Unlicensed Facllities

5.6.1. The director shall conduct at least one unannounced
inspection annually of a facility holding a license to determine
compliance with the provisions of Chapter 16, Article 5C of the
West Virginia Code of 1931, as amended and these regulations.

5.6.2. The director shall have the right to enter the prem-
ises of a facility which the director has reason to believe is
being operated or maintained as a nursing home without a license
in accordance with Chapter 16, Article 5C, Section 9 of the West
Virginia Code of 1931, as amended.

5.6.3. If the owner or person in charge of an unlicensed
facility refuses entry pursuant to this Section, the director
shall apply to the circuit court of the county in which the fa-
cility is located for a warrant authorizing inspection.

5.6.4. 1If the dlrector f£inds on the basis of the inspection
that the facility is operatling as a nursing home without a 1i-
cense, the facility shall apply within ten days for a license in
accordance with the provisions of these regulations or shall
reduce its patient census to less than three.

5.6.5. Failure to apply for a license shall be subject to
the penalties established in Section 5.7.11 and Section 16 of
these regqulations.

5.6.6. A report of an inspection made pursuant to these
regulations shall be made in writing and shall be maintained on
file by the director.

5.6.7. An inspection report shall 1ist each deficiency in
the facility's compliance with statutes and requlations indicat-
ing for each deficiency specifically which provision has not been
met.

5.6.8. The director shall send a copy of a report of an
inspection to the facility.

5.7. Plans of Correction

5.7.1. A facility found on the basis of an inspection to
have deficlencies shall develop a plan of correction and submit
it to the director within thirty (30) days of receipt of a report
of inspection.

5.7.2. A plan of correction shall specify a reasonable time
within which the facility shall correct each violation cited in
the report.

5.7.3. The time shall be the shortest possible time within
which the facility reasonably can be expected to correct the
violation.
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5.7.4. The time stated shall be subject to approval or
modification by the director.

5.7.5. In determining whether to approve the time submitted
by the facility, the director shall consider the following fac-
tors: (a) the seriousness of the violation; (b) the number of
patients affected; (c) the availability of required equipment or
personnel; (d) the estimated time required for delivery and in-
stallation of required equipment; and (e) any other relevant
circumstances.

5.7.6. A plan of correction submitted by a facility shall
be approved, modified or rejected by the director.

5.7.7. The director shall notify each facility within ten
(10) days as to whether a plan of correction has been approved,
modified or rejected.

5.7.8. If the director rejects or modifies the plan, the
reasons for the action shall be stated.

5.7.9. When the director rejects a plan of correction, a
reasonable time for submission of a revised plan may be allowed
before civil penalties are assessed.

5.7.10, The director shall not allow time for submisslon of
a revised plan where the deficiency to be corrected is a Class I
deficiency.

5.7.11. Upon the failure by a facility with deficienclies to
submit a plan of correction which is approved by the director or
to correct any deficiency within the time specified 1in an ap-
proved plan of correction, the director may assess civil penal-
ities as hereinafter provided or may initiate any other legal or
disciplinary action available to him in accordance with the West
Virginia Code of 1931, as amended and these regulations.

5.8. Interference with Official Duties - No licensee or
empl oyee of any nursing home shall engage 1in the following ac-
tivities:

5.8.1. Willfully prevent, interfere with or attempt to im-
pede in any way the work of any duly authorized representative of
the director or of the state fire marshal in the lawful enforce-
ment of inspection duties;

5.8.2. Willfully prevent or attempt to prevent any such
representative from examining any relevant books or records in
the conduct of inspection duties; or

5.8.3. Willfully prevent or interfere with any such repre-
sentative in the preserving of evidence of any violation of these
regulations.

5.9. Classification of Standards
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5.9.1. 1In accordance with Chapter 16, Article 5C, Section
5(c) of the West Virginia Code of 1931, as amended, the board has
established a classification for each standard 1in these regula-
tions.

5.9.2. Class 1 standards are those which when violated
would present either an imminent danger to the health, safety or
welfare of any patient or a substantial probability that death or
serious physical harm would result.

5.9.3. Class II standards are those which when violated
would have a direct or immediate relationship to the health,
safety or welfare of any patient but which would not create immi-
nent danger i{f violated.

5.9.4., Class 1III standards are those which 1f violated
would have an indirect or a potential impact on the health,
safety or welfare of any patient.

5.10. Point System

5.10.1. A Class I standard shall be assigned a value of 10
points if the facility fully complies with the standard. 1If the
facility fails to comply fully with the standard but does demon-
strate substantial compliance a score of 9 points may be assigned
to the standard. If the facility fails to demonstrate £full orx
substantial compliance with the standard but partial compliance
is in evidence, a score of 4 points may be assigned to the stan-
dard. If the facility falils to demonstrate partial compliance or
if the wviolation is a repeat of a deficiency cited during the
previous annual survey a partial score shall not be assigned and
the standard shall be scored as a zero.

5.10.2. A Class 1l standard shall be assigned a value of 9
points i1f the facility fully complies with the standard. 1If the
facility fails to comply fully with the standard but does demon-
strate substantial compliance a score of 8 points may be assigned
to the standard. If the facility fails to demonstrate full or
substantial compliance with the standard but partial compliance
is in evidence, a score of 4 points may be assigned to the stan-
dard. 1I1f the facility fails to demonstrate partial compliance or
if the violation is a repeat of a deficlency cited during the
previous annual survey a partial score shall not be assigned and
the standard shall be scored as a zero.

5.10.3. A Class III standard shall be assigned a value of 8
points if the facility fully complies with the standard. If the
facility fails to comply fully with the standard but does demon-
strate substantial compliance a score of 7 points may be assigned
to the standard. If the facility fails to demonstrate full or
~ substantial compliance with the standard but partial compliance
is in evidence, a score of 4 points may be assigned to the stan-
dard. 1If the facility falils to demonstrate partial compliance or
if the wviolation is a repeat of a deficiency cited during the
previous annual survey a partial score shall not be assigned and
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the standard shall be scored as a zero.

5.10.4. Certain standards are avallable for extra credit,
1£, in the opinion of the director, the facility performs sig-
nificantly in excess of the minimum standards set by these regu-
lations. No more than 1 extra credit point shall be assigned to
any 1individual standard for which extra credit 1s available.
Extra credit points are not permitted to offset 2zero scores.
Items for which extra credit is available are identified in Sec-
tions 5.10.5, 5.10.6 and 5.10.7.

5.10.5. Class I standards are found in Table 64-13A at the
end of this regulation, items for which extra credit is avallable
are identified by an asterisk:

5.10.6. Class II standards are found in Table 64-13B at the
end of this regulation, items for which extra credit is avallable
are ldentified by an asterisk:

5.10.7. Class 111 standards are found in Table 64-13C at
the end of this regulation; items for which extra credit is
available are identified by an asterisk:

5.10.8. Certain material within the body of the regulations
1s explanatory or otherwise necessary lingulstically but will not
enter into the scoring system.

5.10.9. If a standard is not applicable for a particular
facility, a full compliance value shall be assigned for that ltem
for scoring and rating purposes.

5.11. PFacllity Rating

5.11.1. The director shall assign a rating to each facility
licensed under these regulations.

5.11.2. The rating shall be assigned and included on the
license issued to the facility.

5.11.3. A rating shall be based on the results of the an-
nual survey.

5.11.4. Scores and ratings for individual categories are
shown in Table 64-13D found at the end of this regulation.

5.11.5. A facility must obtain the number of points indi-
cated in the table of Section 5.11.4 within each category to
obtain a particular category rating. Points scored in any indi-
vidual category shall not be permitted to offset deficiencies
within another category. Therefore, no total of value points is
to be computed. An overall rating for the facility cannot be
determined solely on the basls of total points earned.

5,11.6. For purposes of assigning an overall rating, a
category rating of "A" shall be assigned a score of four; a cate-
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gory rating of "B" shall be assigned a score of three; a category
rating of "C" shall be assigned a score of two; and a category
rating of "F" shall be assigned a score of zero. These category
rating scores for the ten cateqorlies shall be totaled and an
average category rating score shall be computed. An overall
facility rating shall be assigned based on the average category
rating score and the number of categories rated "F" as follows:
(a) 1f a facility 1is given a rating of "F" on as many as ohe
category or has an average category rating score of less than
2.0, an overall rating of "F" shall be assigned; (b) for an aver-
age score of 2.0 through 2.59, an overall rating of "C" shall be
assigned; (c) for an average score of 2.6 through 3.59, an over-
all rating of "B" shall be assigned; and (d) for an average score
of 3.6 through 4.0, an overall rating of "A" shall be assigned.

5.11.7. A facility with an overall rating of "F" may be
issued a provisional license as described in Section 5.5 of these
regulations and in Chapter 16, Article 5C, Section 6 of the West
Virginia Code of 1931, as amended, or may be subject to other
actions by the director as described in Section 16 of these regu-
lations and in Chapter 16, Article 5C of the West Virginia Code
of 1931, as amended.

5.12., Complaint Investigation

5.12.1. Any person may register a complaint with the dir-
ector alleging violation of applicable laws or regulations by the
facility. A complainant shall state the substance of the com-
plaint and shall identify the facility involved.

5.12.2. Upon receipt of a complaint, the director shall at~
tempt to determine whether the complaint is willfully intended to
harass a licensee or is without reasonable basis.

5.12.3. The director shall notify a complainant presenting
a complaint determined either as intended to harass a licensee or
as without reasonable basis that no further investigation will be
conducted.

5.12.4. A complaint which 1is viable after initial deter-
mination pursuant to Section 5.12.2 of these regulations shall be
investigated.

5.12.5. The director shall conduct an unannounced inspec-
tion of the facility to determine the validity of the complaint.

5.12.6. The department shall provide the facility with
notice of the substance of the complaint only at the time of the
inspection.

5.12.7. The director shall conduct such other investigation
as is necessary to determine the validity of the complaint.

5.12.8. No later than five working days after completing an
investigation of a complaint the director shall notify the com-
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plainant and the facility in writing of the results of the in-
vestigation,

5.12.9. A description of the corrective actlion the facility
will be required to take and of any disciplinary action to be
taken by the director will be sent to the complainant upon
receipt of written request.

5.12.10. If a complaint has been found to have merit, the
director shall advise any injured party of the possibility of a
civil remedy under Chapter 16, Section 5C of the West Virginia
Code of 1931, as amended.

$.12.11. The name of a complainant or of any person named
in a complaint shall be safeguarded by the department and shall
not be disclosed without the individual's written authorization.

5.12.12. Disclosure of the name of a patient identified in
a complaint who is not the complainant shall be subject to the
confidentiality provislions otherwise in effect 1in these regu-
lations and shall not be disclosed without the patient's prior
written authorization. '

5.12.13. If a complaint becomes the subject of a judicial
proceeding, nothing in this Section shall be construed to re-
strict disclosure of information which would otherwise be dis-
closed in a judicial proceeding.

5.12.14. Before any complaint is disclosed to a facility,
or to the public pursuant to Section 5.13 of these regulations,
any information in the complaint which could reasonably identify
the complainant or a patient shall be deleted.

5.12.15. A facility is prohibited from discharging or in
any manner discriminating against a patient or employee because
the individual has filed a complaint or participated in a pro-
ceeding authorized by Chapter 16, Article 5C of the West Virginia
Code of 1931, as amended.

5.12.16, Violation of the ptohibition of Section 5.12.15 of
these requlations shall be grounds for suspending or revoking the
facility's license.

5.12.17. A rebuttable presumption of retaliatory action
against a patient shall arise against any facility which in any
way adversely discriminates against a patient by whom or on whose
behalf a complaint has been submitted to the director or who is
involved in any proceeding instituted under Chapter 16, Article
" 5C of the West Virginia Code of 1931, as amended, within one
hundred and twenty days of the £lling of the complaint or the
institution of any such proceeding.

5.13. Avallabllity of Reports and Records
5.13.1. The director shall make avallable for public in-
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spection and, upon request, provide at a nominal cost coples of
the following documents: (a) applications and exhibits; (b) in-
spection reports; (c) reports of investigations conducted in
response to complaints; and (d) any other reports filed with or
issued by the director pertaining to the compliance of a facility
with applicable laws and regulations.

5.13.2. 1If the director determines it is 1in the best in-
terests of the public, the director may provide copies of records
and reports free of charge to nonprofit community organizations
upon written request.

5.13.3. The director shall treat a report of inspection of
a faclility as public information from the time a written plan of
correction is submitted.

5.13.4. 1If the facility does not submit a written plan of
correction within the time specified by the director pursuant to
Section 5.7 of these requlations, reports pertalning to the fa-
cillity shall be made public at the expiration of the specified
time.

5.13.5. Other records and reports shall be treated as pub-
lic information f£from the time they are submitted to or issued by
the director.

5.13.6. Nothing contained in this Section shall be con-
strued to require or permit the public disclosure of confidential
medical, social, personal or financial records of any patient.

5.13.7. Before releasing a report or record deemed public
information the director shall delete any confidential infor-
mation regarding a patient which could reasonably permit identi-
fication of the patient.

5.13.8. The director shall delete from complaints made
available to the public wunder this Section any information re-
quired to be held confidential under Section 5.12 of these regu-
lations.

5.14. Reglstry of Organizations with Right of Access

5.14.1. The director shall maintain a register of all orga-
nizations and groups approved for access to facilities under the
provisions of Section 9.11 of these regulations and Chapter 16,
Article 5C, Section 5, Paragraph (b), Subsection (1)(i) of the
West Virginia Code of 1931, as amended.

5.14.2. Such groups shall render assistance to patients
without charge. The primary function of such groups shall be to
improve or enhance the quality of life for patients in the facil-
ity. Eligible groups shall include, but not be limited to, such
groups as ombudsman programs, long-term care advocates and legal
service organizations.

Page 16



64 CSR 13

5.14.3. Any organization or group desiring such approval
shall apply in writing to the director, stating the name, address
and general purpose of the organization or group and reasons why
such access privilege should be granted. The director may in his
sole discretion require additional information.

5.14.4. The director shall review any such application and
shall notify the applicant in writing within ten working days of
the receipt of all information requested whether access rights
have been approved or denlied.

5.14.5. The director shall have the right to revoke such
approval of a group or organization or of a particular represen-
tative, upon presentation of evidence that any organization,
group, or particular representative has failed to comply with the
provisions of Section 9.11 of these regulations.

5.14.6. The director shall publish a 1list of approved
groups and organizations annually. Copies of the list shall be
distributed to facilities annually. Copies may be obtalned upon
request.

5.15. Nursing Home Licensing Advisory Council

5.15.1. There shall be established a nursing home licensing
advisory council which shall:

(a) advise the director on the implementation of these
regulations;

(b) monitor and report to the director the impact of these
regulations on the cost and quality of nursing home care;

(c) assist the director in the development of orientation
and training programs for facilities in nursing home management
and regulatory compliance; and

(d) make recommendations to the director for regulatory im-
provement.

5.15.2. The nursing home licensing advisory council shall
be composed of:

(a) three (3) members who are administrators of licensed
nursing homes with sixty (60) or fewer beds;

(b) three (3) members who are administrators of licensed
nursing homes with more than sixty (60) beds;

(c) one (1) member who is an administrator of a state-
operated long-term care facility;

(d) one (1) member who represents the State commission on
aging; )
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(e) one (1) member who represents the State department of
welfare;

(f) one (1) member who represents the health department;

(g) three (3) consumers who have or have had a close family
‘member as a patient in a nursing home. Consumer members of the
council shall not profit in any way, either directly or indi-
rectly, from nursing or personal care homes or be employed by any
of the state agencies listed in (d), (e) or (f); and

(h) one (1) member who represents social work services.

5.15.3. The members of the nursing home licensing advisory
council shall be appointed by the director for two year terms.
The director shall consult with and obtain recommendations from
representative groups in making appointments.

5.15.4. The nursing home licensing advisory council shall
be staffed by the department.

5.15.5. Meetings of the council shall be held no less than
quarterly per year.

5.15.6. Non government members of the council shall be
reimbursed by the department for travel expenditures assoclated
with meetings and actual expenditures otherwise incurred in the
performance of the dutlies of their office according to the state
rules governing reimbursement for travel expenditures.

$§64-13-6. Physical Facilities, Equipment, and Related
6.1. Applicability

6.1.1. The provisions of Section 6 shall apply to the phys-
ical facilities and services of all nursing homes, except that
the requirements may be modified for existing facilities if their
application clearly would be impractical in the judgment of the
director, and provided that such alternate arrangements are not,
in the opinion of the director, considered to be detrimental to
the health or safety of the occupants and employees of such fa-
cillity. Such modification shall conform as nearly as is prac-
ticable to the current regulations.

6.1.2. For purposes of these regulations, an existing fa-
cility shall be defined as a facility having either a valid nurs-
ing home license or licensed as an extended care facillty accord-
ing to Hospital Llicensure, West Virginia Department of Health
Legislative Rules, Series-12;--1983, 64 CSR 12, 1987, as of or
within a period of one year prior to the effective date of these
regulations.

6.2. Applications Required

6.2.1. Detalled plans for new construction, additions,
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renovations, and alterations, drawn to scale of not less than
one-eighth inch equals one foot, shall be submitted to and ap-
proved by the director before construction is started.

6.2.2. Two copies of these plans and specificatlions signed
by an architect registered in the State of West Virginia shall be
submitted to the director, and shall show, properly identifled,
the general arrangement and construction of the building and
location of all fixed equipment.

6.2.3. Preliminary drawings and outline specificatlons
shall be submitted for approval prior to preparation of working
drawings.

6.2.4. The requirement for a registered architect may be
waived by the director.

6.2.5. A performance statement must be obtained by the
owner from the bullder of a proposed facility stating that in
constructing the facility the builder has followed the archi-
tect's plans which are on file with and approved by the director.

6.2.6. All new facilities shall be inspected by the di-
rector and shall have the director's approval prior to admitting
patients. A reguest for a pre-opening inspection shall be made
in writing thirty (30) days prior to the proposed opening date.

6.2.7. Unless substantial construction 1is started within
one year of the date of approval of final drawings, it will be
necessary for the owner or architect to secure written notifica-
tion from the director that such plan approval for construction
is still valid and in compliance with this Section.

6.2.8. Plans for addition, removal or modification of
equipment which is of the type which is permanently affixed to
the building or which may otherwise involve or necessitate new
construction, alteration of, or addition to the facility shall be
submitted to and approved by the director, prior to beginning any
construction, alterations, removal or modification.

6.2.9. Additionally, certaln other changes involving equip-
ment, which may or may not require physical changes in the fa-
cility, but which may relate to other standards and requirements
of these regulations may require the director's approval. Facil-
ities may request judgment and approval in advance from the di-
rector regarding a particular change or rearrangement. Areas in
which changes are likely to require approval include, but are not
limited to: kitchen; laundry; and heating eqguipment.

6.3. Construction, Life Safety and Related (Class I)

6.3.1. Except as provided in Section 6.1.1 of these regula-
tions, the following documents are adopted as construction,
equipment, physical facility and related procedural standards for
all existing nursing homes, all new construction, and any addi-
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tions, alterations, renovations, or conversions of existing
buildings: (a) the relevant sections of Minimum Requirements of
Construction and Equipment for Hospltals and Medical Facilities -
U.S. Department of Health, Education, and Welfare (DHEW NO. (HRA)
81-14500); (b) minimum Property Standards for Care-Type Housing
(4920.1) and Minimum Property Standards (4930.1), U.S. Department
of Housing and Urban Development; (c) the 1981 edition of the
National Building Code; (d) National Fire Protection Association
~ National Fire Codes; and Fire Prevention Code known as the
Firesafety Code, as adopted by the West Virginia State fire com-
mission and the additional promulgated fire safety regulations as
filed by the State fire commission with the secretary of state;
and (e) Article 10F, Chapter 18 of the West Virginia Code, and
any rules and regulations promulgated thereunder regarding handi-
capped persons and public buildings and facilities.

6.3.2. When standards of these regulations exceed require-
ments of the documents listed above these regulations shall pre-
vail.

6.4. Site Characteristics/Accessibility (Class I)

6.4.1. The facility shall be accessible to physiclans,
medical facilities and other necessary services.

6.4.2. There shall be good drainage, approved sewerage
disposal, approved potable water supply, electricity, telephone,
and other necessary facilities avajilable on or near the site.

6.4.3. The facility shall be 1located 1in an environment
which is free from £flooding and excessive noise sources such as
railroads, freight yards, traffic arteries and airports. The
site shall not be exposed to excessive smoke, foul odors or dust.

6.4.4. Accessibility shall be facilitated by hard surfaced,
allweather roads which are kept passable at all times. There

shall be all-weather, hard surfaced walks and parking areas pro-
vided.

6.4.5. Local building codes and zoning restrictions shall
be observed. Evidence of compliance signed by local fire, build-
ing and zoning officials shall be available.

6.4.6. Where local codes or requlations permit standards
lower than those regquired by these regulations, the facility
shall meet the standards set forth herein.

6.5. Increase in Bed Capacity (Class I) - Bed capacity may
be increased only with the permission of the director.

6.6. Equipment and Furnlishing of Patient Rooms (Class II)

6.6.1. Equipment and furnishings in patient rooms shall
include at least the jitems in this Section.
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6.6.2. A bed shall be provided for each patient.

6.6.2.1. Each bed shall be substantially constructed, not
less than 36" wide and in good repair.

6.6.2.2. Each non-ambulant patient shall be provided with a
hospital-type bed.

6.6.2.3. Rollaway beds, folding beds and cots shall not be
used.

6.6.2.4. Bed springs and mattress shall be 1in good repair
and fit the bed. : :

6.6.3. At least one clean, comfortable pillow shall be
provided for each bed; additional pillows shall be avallable to
meet the needs of the patient.

6.6.4. Each patient shall be provided with a bedslide stand
with a drawer to accommodate toilet articles and utensils.

6.6.5. Each patient room shall have reasonable closet and
drawer space for clothing and personal items currently being used
by the patient.

6.6.6. Each room shall have individual towel and wash cloth
racks or an equivalent substitute.

6.6.7. Window shades and curtains or draperies shall be
provided and maintajined in good condition.

6.6.8. One comfortable chair suitable for the patient's use
shall be provided for each patient in each room.

6.7. Nursing Equipment, Sterile Supplies, and Linens (Class
I)

6.7.1. Nursing equipment shall be sufficient to meet
patients' needs. If warranted by a patient's condition, each
individual shall have the following: (a) wash basin; (b) bedpan;
(c) urinal; (d) emesls basin; and (e) water pitcher and cup or
drinking glass.

6.7.2. Utensils shall be sterilized between use by differ-
ent patients.

6.7.3. S8tyrofoam water pltchers and cups shall not be used.

6.7.4. Equipment constructed of enamelware or materials
which cannot be sterilized shall not be used.

6.7.5. Damaged utensils shall not be used.

6.7.6. A facility shall have a sufficient number of ther-
mometers to meet patient needs. These may be the standard mer-
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cury thermometers or electronic or thermo-chemical types of ther-
mometers.

6.7.7. A facility shall disinfect each thermometer after
each use.

6.7.8. A facility shall have sufficlient hot water bottles
with suitable covers to meet patient needs.

6.7.9. Nursing equipment and sterile supplies shall be
stored in an area which is completely separate from contact with
patients.

6.7.10. Sterile supplies shall not be stored beyond their
dated shelf life.

6.7.11., Storage space shall be provided on each nursing
unit for clean linen.

6.7.12. Sufficient quantities of linens shall be available
to nursing personnel to assure the cleanliness and comfort of
each patient.

6.7.13. Individual towels, wash cloths and blankets shall
be provided for each patient.

6.7.14. Waterproof mattresses or mattress covers shall be
provided for each patient.

6.7.15. When electric blankets are wused they shall be UL
approved and they shall be checked periodically by facllity staff
for safety.

6.8. General Maintenance (Class II)

6.8.1. The facility shall establish a program of preventive
maintenance to ensure that equipment is operative and that the
interior and exterior of the building are safe, clean and or-
derly. Maintenance and housekeeping services may be provided by
another organization under written contract.

6.8.2. Stairwells and corridors shall be kept free from
obstruction at all times.

6.8.3. The grounds shall be kept 1in sanitary, safe, and
presentable condition and shall be free from accumulated rubbish
and other health hazards of a similar nature.

6.8.4. A facility shall be kept free from insects, rodents,
and vermin through operation of a pest control program.

6.8.5. Pesticides shall be applied so as to prevent con-
tamination to patients and food.

6.8.6. Insecticidal strips shall not be used.
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6.8.7. All essential mechanical, electrical and patient
care equipment shall be maintained in safe operating condition.

6.9. Waste and Refuse Disposal (Class II)

6.9.1. Accumulated waste or refuse shall be kept in sani-
tary, covered refuse containers and shall be removed from the
building daily or more often as necessary.

6.9.2. A facility shall have procedures for disposing of
soiled dressings and similar items in a safe and sanitary manner.

6.10. Cleaning Supplies (Class III) -~ A facility shall have
sufficient supplies and equipment, properly stored and conven-
iently located, to permit frequent cleaning of f£floors, walls,
woodwork, windows, screens, and to facilitate all necessary
building and grounds maintenance.

6.11. Laundry (Class @) - The facllity shall have written
procedures for handling, storing, processing and transporting of
linens and other laundered goods in such a manner to prevent the
spread of infection.

§64-13-7. Paclility Governance and Management
7.1. Governing Body (Class II)

7.1.1. A facility shall have an effective governing body,
or designated persons so functioning, which 1is legally respon-
sible for the operation of the facility.

7.1.2. The governing body shall adopt and enforce rules and
requlations governing the health care and safety of patients, the
protection of their personal and property rights, and the opera-
tion of the facility.

7.1.3. The governing body shall develop a written facility
plan (See also Section 5.3.8 of these regulations) which shall be
reviewed annually. In addition to the other requirements de-
scribed in law and in these regulations, the facility plan shall
include: (a) an annual operating budget including all anticipa-
ted income and expenses; and (b) a capital expenditure plan for
at least a three-year period.

7.1.4. The governing body shall assure the development and
malntenance of written policles and procedures which govern the
services the faclility provides. such policies and procedures
shall include as a minimum all policies and procedures required
by these regqulations.

7.1.5. A copy of each written policy shall be available for
inspection on request by staff, resldents, patients and members
of the public.

7.2. Administrator (Class 1I)
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7.2.1. The owner or governing body of a facility shall
appoint a qualified administrator who holds a currently vallid
license or an emergency permit issued by the west Virginia
nursing home administrators licensing board, pursuant to Chapter
30, Article 25 of the West Virginia Code of 1931, as amended.

7.2.2. A facility shall notify the director 1in writing
within ten days of any change in administrators.

7.2.3. An emergency administrator shall be employed only
upon prior verbal approval from the director which the director
shall confirm in writing.

7.2.4. The administrator shall be given the necessary au-
thority and responsibility to manage the facility, to implement
administrative policy, and to plan, organize and direct the re-
sponsibilities delegated to him by the owner ox governing body or
assigned to him under these regulations.

7.2.5. A facility having an administrator performing in
that capacity on other than a full-time baslis shall have a writ-
ten contract, or, if the owner functions as the administrator, a
written statement, specifying the extent of the administrator's
responsibility to the facility and stating specifically how the
facility will assure that the functlons assigned to the admini-
strator under these regulations will be performed.

7.2.6. An individual shall not act as or be the adminis-
trator of more than two long-term care facilities, and shall
otherwise conform to applicable rules and regulations promulgated
by the West Virginla nursing home administrator's licensing board
including limitations and documentation of service.

7.2.7. The governing body or owner shall designate in writ-
ing, by name or position, a gqualified jndividual to act for the
administrator in his absence.

7.3. Administrator Functions (Class II)

7.3.1. The administrator shall be responsible for managing
the operations of the facility and delegating his authority as
necessary.

7.3.2. The administrator shall have the authority to assure
facility compliance with applicable provisions of laws and regu-
lations.

7.3.3. The administrator shall assure that public infor-
mation describing the facility's services is accurate and fully
descriptive.

7.3.4. The administrator shall serve as liaison to the

governing body, medical staff and other professional and super-
visory staff.
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7.3.5. The administrator shall evaluate and implement rec-
ommendations from the facility's committees established pursuant
to these regulations.

7.3.6. The administrator shall participate regularly in
continuing education programs and other professional activities
in the fleld of long-term care and health services administra-
tion.

7.3.7. The administrator shall be responsible for the com-
pletion, maintenance and submission of reports and records re-
guired by the director.

7.3.8. Each member of the governing body and each owner
shall be apprised by the administrator of all: (a) official
inspection reports and complaint investigation reports issued by
the director; (b) plans of correction submitted by the facility
to the director; (c) facility licensure classification; and (4)
requests, orders, complalints or policy statements flled with the
administrator by the director.

7.3.9. Where these regulations require elther statements of
policy or procedures, or documentation the administrator shall be
responsible for ensuring that all such statements are in writing,
and unless these regulations state otherwise, such statements
shall be reviewed annually, and signed and dated by the admini-
strator at the most recent review.

7.3.10. The administrator shall be responsible for the
reporting of deaths, reportable diseases, and any other reports
required by state and federal law and regulations.

7.4. Admission, Discharge and Transfer Policles (Class II)

7.4.1. A facility shall develop and implement written poli-
cies regarding the admission, discharge and transfer of
patients. Policies shall include but are not limited to those in
this Section. '

7.4.2. A facility shall admit only those persons whose
needs it can meet with its services alone or in cooperation with
other providers with whom it has appropriate written agreements
to ensure its responsibility for the care provided to its
patients.

7.4.3. A faclility shall maintain written agreements assur-
ing that medical and remedlal services required by the patient
but not regularly provided within the facility can be obtained
promptly when needed.

7.4.4. A facility shall have written transfer agreements
with one or more hospitals assuring prompt transfer of a patlent
to a hospital or other appropriate provider when that patlent's
physical or mental condition has changed so that the facility can
no longer meet that patient's needs.
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7.4.5. Except in an emergency, a facility shall consult the
patient, his next of kin, his physiclan and the responsible
agency, if any, at least seven (7) days in advance of a patient's
transfer or discharge.

7.5. Admission Contract (Class II)

7.5.1. The relationship of a patient to the faclility shall
be covered by a contract entered into at the time of or prior to
the patient's admisslon, between the patlient or his 1legal repre-
sentative and the facility.

7.5.2. Each party to the contract shall have a copy of the
contract.

7.5.3. The facility shall keep each contract on file for
five (5) years after the date it is terminated.

7.5.4. A contract shall include at least the following
provislons:

(a) the daily, weekly or monthly rate charged by the facil-
ity, and refund provisions for unused portions;

(b) the services and accommodations to be provided by the
facility in consideration for the daily, weekly or monthly rate;

(c) the services for which the facility will make arrange-
ment;

(d) delineation of responsibilities for provision of pay-
ment for services not covered by the basic rate, including but
not limited to medical treatment, medications, speclal equipment
‘and appliances, dressings, clothing, personal supplies of the
patient, services of related medical and paramedical personnel;

(e) facility procedures governing emergencies including
immediate care of the patient, persons to be notifled, and
reports to be prepared;

(f) provision for review and renegotiation of the contract
thirty (30) days prior to any change in the terms of the con-
tract; and

(g) the specification of any rights, duties, and obliga-
tions of the parties in addition to those required by law.

7.5.5. Subsection 7.5.4 shall not apply to patients receiv-
ing care and treatment pursuant to a provider agreement between
the nursing home and the Department of Welfare under Title XIX
and Chapter 9 of the Public Welfare Law of West Virginia; except
that such patients shall receive a written contract delineating
their responsibilities in accordance with Subsection 7.5.4.

7.6. Life Care Contract (Class III)
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7.6.1. A facility or licensee 1is prohibited from entering
into a 1ife care contract as a provider of services without the
director's prior written authorization.

7.6.2. An application for authorization must be submitted
to the director, on forms provided by the director, stating fully
the terms and conditions of the contract, the financial condi-
tions of the applicant and other information as the director may
require.

7.6.3. For the purposes of this Subsection, a lilfe care
contract is an agreement between a facility and an individual in
which the facility agrees to provide to the individual for the
duration of his life or for a term of more than one year, nursing
services, medical services or personal care services, in addition
to board and lodging. The agreement is conditioned wupon the
individual's paying consideration to the facility in lieu of or
in addition to the payment of the facility's customary charges
for the care and services involved.

7.7. Prohibited Activities (Class III)

7.7.1. A facility is prohibited from advertising, assert-
ing, representing or otherwise implying in any manner that it may
render care or services other than those specifically within the
scope of the license issued to it by the director.

7.7.2. A facility is prohibited from renting, 1leasing or
using its premises for any purposes not related to that for which
it is licensed, unless the use 1is specifically authorized in
advance, in writing, by the director.

7.7.3. Residence in a facllity is restricted to patients
and staff, unless otherwise approved in writing by the dizrector.

7.8. General Recordkeeping Requirements (Class III)

7.8.1. The facility shall maintain records in accordance
with these regulations and accepted professional standards and
practices.

7.8.2. Compliance with this Section shall not preclude
compliance with other specific provisions in these regulations.

7.8.3. Records and reports required by the provisions of
these regulations shall be completed legibly in ink or typewrit-
ten.

7.8.4. Complete legible photocopies of records will be
accepted in fulfillment of the requirements of these regulations.

7.9. Administrative Records (Class III) - The faclllity
shall maintain on file in its administrative office the following
records:
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(a) documentation of the facility's professional and ad-
ministrative staff meetings;

(b) documentation of visits by professional consultants
employed by the facility in accordance with the requirements of
these regulations;

(c) a current copy of these regulations;

(d) a copy of the facility's current policy and procedures
manual containing copies of all policies and procedures required
by the provisions of these regulations;

(e) reports of all inspections by government agencies
together with summaries of corrective action taken in response to
each report during the previous five years;

(£) reports of any other Iinspections reqgquired by these
regulations;

(g) coples of contracts and agreements, including agreement
for the provision of professional services by outside agencies or
contractors, to which the facility is a party;

(h) documents demonstrating control and ownership of the
facility;

(i) bylaws of the governing body, if applicable;

(j) reports of accidents or incidents involving patients as
required by Section 9.6.1 and Section 11.8 of these regulations;

(k) records of all transactions conducted by the facility
involving personal funds of patients in the facility during the
previous five years (See Section 9.9 of these regulations);

(1) _éll menus prepared by the facility in accordance with
the requirements of Section 12.3 of these regulations;

(m) records of food purchases made in compliance with Sec-
tion 12.3 of these regulations;

(n) a copy of the facility's emergency evacuation plan as
required by Section 8.2 of these regulations;

(o) a chronological record of all patients admitted to the
facility with an identifying number, date of admission and where
appropriate date of discharge; and

(p) all other records required by state or federal laws and
regulations, except those for which maintenance elsewhere is
reguired.

7.10. Personnel Records (Class III)
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7.10.1. The facility shall maintain a confidentlial person-
nel record for each employee containing sufficient information to
support the employee's assignment. The record shall contain at
least the following information:

(a) a dated application for employment which includes a
resume of the applicant's training and experience and verifica-
tion by references;

(b) an employee health record containing the results of
pre-employment and annual physical examination, including tuber-
culosis screening if indicated by exposure or prevalence;

(c) evaluations of work performance signed by employee and
supervisor;

(d) subsequent change of status forms including change of
address, salary adjustments, merit increases, promotions;

(e) current licensure, registration or certification status
demonstrating appropriate licensure, registration or certifica-
tion and periodic verification; and

(£) a summary record of each employee's in-service train-
ing.

7.10.2. The facility shall make available to employees and
assure explanation of written personnel policies, procedures,
organizational charts and Jjob descriptions.

7.10.3. The facility shall maintain a job description for
each job category, including the following: (a) job title and
qualifications, including educational and skill requirements; (b)
general description of duties and responsibilities including
limitations, if applicable; and (c) supervision to be given and
recejived.

7.11. 8taff Development (Class II)
7.11.1. Reference should be made to the following sections
of these regulations to determine the minimum appropriate orien-

tation and training requirements:

(a) Section 7.10.1(f) (relating to 1in-service training
records);

(b) Sections 7.10.2 and 7.10.3 (relating to personnel poli-
cies, job descriptions, etc.);

(c) Section 8.3.1 (relating to training for disasters);
(d) section 9.1.4 (relating to patients' rights tralning);

(e) Section 9.10.7 (relating to training in complaint pro-
cedures);
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(f) Section 10.1.3(h) (relating to physician participation
in training};

(g) Section 11.2.4(e) (relating to director of nursing duty
to orient and train nursing service personnel); and

(h)y Section 11.5.2 (relating to orientation and training in
restorative nursing).

7.11.2. Personnel who provide direct patient care but are
not required to be licensed, registered or certified shall re-
ceive special instruction under the direction of the director of
nursing services.

7.11.3. A facility shall provide for a written plan cover-
ing a period of twelve months at a time for continuing education
and training to develop the skills of all personnel. This pro-
gram shall include at least:

(a) training related to problems and needs of the aged, ill
and disabled;

(b) 1in-service training concerning prevention and control
of infections, fire and safety rules, accident prevention, con-
fidentiality of patient information, protection of patient priva-
cy and personal property rights, and all other topics required by
these regulations; and

(c) provisions £for periodic in-service training for all
employees of the facility.

7.11.4. A facility shall document the contents of and at-
tendance at in-service training.

7.11.5. A facility shall designate an in-service training
coordinator who shall be responsible for: (a) implementing the
planned program of in-service training; and (b) ensuring the
documentation of attendance at all in-service training programs.

7.11.6. No employee with more than one year's tenure with
the facility shall be counted in terms of meeting staffing re-
guirements for licensure purposes unless that employee has com-
pleted appropriate in-service training requirements.

7.11.7. No employee shall be counted in terms of meeting
staffing requirements for 1licensure purposes, unless that em-
ployee has completed appropriate orientation requirements.
§64-13-8. General Health and Safety

8.1. General Health and Safety Reguirements (Class I)

8.1.1. A facility shall develop and implement written poli-

cies and procedures to assure that a safe and sanitary environ-
ment exists for patients and personnel.

Page 30



64 CSR 13

8.1.2. Employees with symptoms or signs of communicable
diseases or infected skin lesions shall not be permitted to work.

8.1.3. Incidents and accidents to patients and personnel
shall be reviewed to identify health and safety hazards.

8.2. Disaster Plan (Class II)

8.2.1. The facility shall have a written disaster plan
approved by the director which states procedures to be followed
in the event of fire, explosion or other internal disaster or
occurrence which severely affects the functioning of the facili-

ty.

8.2.2. The disaster plan shall be developed and maintained
with the assistance of qualified fire, safety, and other appro-
priate experts.

8.2.3. Brief instructions and guldelines regarding proce-
dure shall be available at the nurses station.

8.2.4. Evacuation routes shall be posted as appropriate.

8.2.5. There shall be policies and procedures for imple-
menting the plan.

8.2.6. The disaster plan shall include at least the follow-
ing:

(a) assignment and training of personnel for specific tasks
and responsibilities;

(b) procedures for identification and prompt transfer of
casualties and records, when necessary, to the facllity most
appropriate for the administration of definitive care;

(¢) policies and procedures with regard to transporting
casualties and uninjured individuals;

(d) instructions regarding the location and use of alarm
systems and signals, and of firefighting equipment;

(e} information regarding methods of fire containment;

(f) procedures for notification of appropriate personnel;
(g) specification of evacuation routes and procedures; and
(h) frequency of fire drills.

8.3. Disaster Training (Class II)

8.3.1. The faclility shall operate an internal disaster

preparedness program which includes orientation and ongoing
training and drills in procedures and speclfic assignments.
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8.3.2. The disaster plan shall be rehearsed at least annu-
ally.

8.4. Pire Drills (Class I) - Fire drills shall be held at
least quarterly for each shift.

8.5. Disaster Rehearsal and Fire Drill Reports (Class II) -
A dated written report and evaluation of each disaster rehearsal
and fire drill shall be maintained on file for at least two
years.

8.6. Provisions for Emergency Calls (Class I)

8.6.1. A facility shall have at least one noncoin-operated
telephone or one extension on each patient occupied unit and
additional telephones and extensions if needed to summon help in
case of emergency.

8.6.2. A facility shall post emergency call information
conspicuously near each telephone, exclusive of patient tele-
- phones, in the facility. Such information shall include at least
the following: (a) telephone number of fire, police and other
appropriate emergency services; (b) names and telephone numbers
of all personnel to be called in case of fire or emergency; (c)
the name and telephone number of the physician on call; and (4)
where applicable, name and telephone number for the consulting
nurse when on call.

8.7. 1Infection and Communicable Disease Control (Class I)

8.7.1. A nursing home shall establish an infection control
committee which shall consist of at least the following persons:
(a) the administrator; (b) the medical director or another physi-
cian; (c) the director of the nursing services; (d) the director
of the dietetic services; and (e) the housekeeper.

8.7.2. The infection control committee shall develop for
the facility written policies and procedures on at least the
following: (a) preventing and controlling infection in the
facillity; (b) maintaining a sanitary environment; {c) inden-
tifying infections within the facility; (d) reviewing the health
status of employees; (e) ensuring staff compliance with infection
control policies and procedures; and (f) aseptic and isolation
technigues. '

8.7.3. The infection control committee shall meet no less
than twice a year.

8.8. Isolation (Class I)

8.8.1. Any patient who contracts a communicable disease
shall be segregated from other patients as described in the poli-
cies required by Section 8.7.2 of these regulations.

8.8.2. 1Isolation techniques to prevent the transfer of the
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disease to other patients and staff of the facility shall be
employed.

8.8.3. If ordered by a physician, the patient shall be
removed from the facility as soon as sultable arrangements are
made for continuing his care.

8.9. Animals (Class II)

8.9.1. No dogs, cats or other domestic animals shall be
permitted within a nursing home or on its premises other than as
specified herein.

8.9.2. 1If domestic animals other than strays are present on
the nursing home grounds, there shall be provisions or areas set
off and restricted so that patients may be free from risk of
exposure to or physical harm from the animals, or the animals
shall be leashed or otherwise limited in movement.

8.9.3. In the case of the presence of animals as part of a
therapeutically designed and professionally supervised program
which is of short duration, Subsection 8.9.2 need not apply.

8.9.4. If animals are present in the nursing home, they
shall not be permitted in: (a) £ood preparation areas; (b) the
pharmacy; (c) any storage areas; and (d) patient areas except as
specified in Subsections 8.9.5, 8.9.6 and 8.9.7 herein.

8.9.5. Animals may be permitted in: (a) non-patient areas
not otherwise prohibited by these regulations; (b) recreation
areas or rooms; (c) areas especially set aside for such usage;
and (d) halls, 1f leashed or caged, in transit to and from per-
missable areas. Animals shall not be displayed or transported
during meal times.

8.9.6. Patients shall not be permitted to have pets lliving
in their rooms.

8.9.7. Animals may be allowed in patient rooms only under
strictly supervised conditions; only if none of the occupants of
the room object; and only if the patients' medical conditions are
not prohibitive.

8.9.8. Wild, dangerous or obviously i1l animals are prohib-
bited, except that such wild animals as squirrels, birds, chip-
munks and the like which are natural to the neighborhood of the
facilty shall not be prohibited from the facility grounds.

8.9.9. Animals and their guarters shall be kept clean at
all times.

8.9.10, State and local 1laws regarding rabies prevention
and animal licensure shall be observed.

8.9.11. Appropriate sanitation procedures shall be applied.
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8.9.12. Residents shall not be physically endangered.

8.9.13. The provisions of Section 8.9.1 do not apply to
fish in aquariums.

$§64-13-9., General Patients' Rights Policlies and Procedures
9.1. Implementation of Patients' Rights (Class II)

9.1.1. The governing body of a facility shall develop writ-
ten policies and procedures regarding the rights and responsibil-
ities of patients. '

9.1.2; Policies adopted shall be consistent with the provi-
sions of these regulations.

9.1.3. The governing body shall be responsible for the
facility's adherence to procedures implementing patients' rights
policies.

9.1.4. The staff of a facility shall be oriented to and
trained at least annually In proper implementation of patients’
rights policies.

9.1.5. A copy of patients' rights policies and procedures
shall be made avallable to patients, guardians, committee, next
of kin, sponsoring agencies, and representative payees, as appli-
cable, and upon request shall be made available to members of the
public.

9.2. Limitation of Patients' Rights and Derivative Rights
(Class II)

9.2.1. Definitions

gses (v} . he followi de itions ar
applicable:

{a) Applicable Power of Attorney - A _power of attorney
which terminates upon incapacity of the person gran the pow
of attorney (the principal) or a durable power of attorpey under
§39-4-1 et seq. of the West Virginia Code or similar enactments
of other sdictions, wh ower of attorney or ble po

of attorney:

(1) generally authorizes the holder or attorney-in-fact to
a the pri n all matters u wvhich e principal ha
authority to act; or

(2) authorizes the holder or attornev-in-fact to make
health care decisions for the principal applicable to guestions

that arise at the time of admission to or during, nursing home
care.

(b) Any Interested Person - The patient, any person named
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in Section 9.2.4(c) whether or not such person is currently serv-
ing as__the patient's representative, the patient's attending
physician, any 1licensed physician or licensed psychologist who
previously examined the patient, or any person who can show good
cause that a reevaluation should be made. _Whether or not good

t e ter b a licensed cial wor
employed by the nurs ome .

{(c) Physical or Mental Incapacity (oxr like woxrds) -~ The
inability, because of physical or mental impairment, of a nursing
home patient to appreciate the nature and lic onsg
health care decision, to make an informed chojce regarding the
alternatives presented, and to communicate that choice in an
unambiquous manner.,

9+2+%r 9.2.2. QGeneral Statement - When the rights of an
individual must be 1limited or restricted for medical reasons,
those reasons shall be set forth in specificity in the individ-
val's medieal health care record as specified below. and-sueh
restrietien-shall-be-enly--fer-a--speeifie-and--iimited-period-of
Eimes - '

9-2:2:--Fhe-rights--and-responsibilities--set-forth-in-these
regulatiens—shai}-deve!ve-te-parties-ether—than—the-—patieat—enly
under-the--following-cireumstanees+--{ajy-a-patient-is-adjudicated
ineompetent;-or~¢tb)-a-patient-has-appeinted;-in--writingy-a-pover
ef-akttorneyxs

9.2.3. Nothing in these regulations shall in any way be
construed to diminish or deprive any individual of rights xeeceg-
niged-and--established-under-ether-laws-ef-the-tate-of-Wesk-Vie-
ginta-er-ef-the-United-States+ beyond the scope of these requla-

9.2.4 Patients' Representatives -~ The riqghts and respon-
= f = - =

ONS DLV D DAL

k P L L4 24" “ 1 —4=1- eiihl o} = 2ilct i d E
ties other than the patient only under the following circumstan-

(a) a committee or a quardian has been appointed for the
patient, or

(b) a patient has executed, in writing, an applicable power
of attorney; or

(c) a patient lacking physical or mental capacity has a
representative pursuant to $16-5C-5a of the West Virginia Code.
Such representative, in order of class priority, will be one of
the following:

(1) the patient's spouse;
2 an adult ¢ 0 at t;

3 arent of atient;
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(4) an adult sibling of the patient;

(5) the nearest living relative of the patient;

(6) an authorized representative of a licensed not-for-

rof vardianship service, or an adult protective service work-
er of the Department of Human Services, or an authorized emplovyee
of the Commission on Aging; Provided, That there is no reason to
believe that nursing home health care services are contrary to
the patient's religious beliefs and there is no actual notice of

opposition by a member of the same or prior class.

9.2.5. West Virginia Code Section 16-5C-5a shall not be
used for admitting persons to nursing homes,
9.2.6. File Documentation

(a) If a patient has been adjudicated incompetent, then
such fact shall be documented in_ the patient's health care

record, and a clear and legible copy of the court's order ap-
pointing the committee or quardi: 1 _be ke

{b) If a patient is represented under an applicable power
of attorney, then a clear and _legible copy of that instrument
shall likewise be maintained in the patient's health care record.

c If an incapacitated patient has a representative pur-

suant to 8§16-5C-5a of the West Virqinia Code and Section 9.2.4(c)

above, then the following matters shall be documented in the
patient's health care record:

(1) A determination of incapacity shall be documented in
writing in the patient's health care record after examination by:

(A) two (2) physiclans licensed to practice medicine in
West Virginia; or

B o) such phys a e psycholo t licensed in
West Virginia.

2 Evidence that before the examination the patient was

informed of the purpose of the examination verbally and in writ-
1!!9 L 3

(3) If a patient is incapacitated as of the effective date
of this requlation, then such status shall be documented within
sixty (60) days of such effective date.

(4) A nursing home shall document its good faith efforts to
contact permitted representatives in the order of class priority
and its effort to contact all members of a class before the next

class is contacted, but shall suffer no deficlency for any fail-
ure to contact all members of a class so long as it has acted

reasonably and in good faith.
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(5) 1f one or more eligible persons refuse to serve as the

patient's representative, all such refusals shall be documented
n the pat 's heal car cord.

(6) The name of the person so determined to be the
atient's epresentativ shal be documented in the patient's
l1th care reco nd s erson' willingne to sexve shall

be acknowledge wri

(7) Notation that notice of incapacity was _personally
delivered to the patient verbally and in writing.

(8) Evidence that notice of the acceptance of a person to
be the patient's representative was sent to the last known ad-

dresse 1 persons of the same or hi class the re-
sentative.

(9) Evidence that the results of the examination were de-
livered to the patient's representative.

.2.7. Authority - A nursing home may rely on the apparent
authorlty of a committee, quardian or attorney-in-fact as set
forth in the order r or instrument appointing such perxson. A nurs-
ing homg may relv on the apparent authority of the patient's

representative pursuant Sections 9.2.4(c) and 9.2.6(c)(4) and
(6) above to act on the atient's behalf regarding matters re-
lated to nursing home care and serv s _includ but not neces-

sarily limited to the following:

{a)  to give or withhold consent for treatment and the pro-
vision of services in a nursing home;

b to _acknowled in writin he receipt of notification

of patient rights, responsibilities, and any applicable rules and
requlations of the nursin ome :

to exercise all rigqhts responsi ities with regar
to treatment and services provided in the nursing home, jincluding
c on with atient' icians.

9.2.8., i es

(a) A determination of incapacity pursuant to Section 9.2.4
(c) above shall expire after six (6) months or upon the patient's
ischarge X g home X the end of ea
th 6 -mo erio nq _ho 1l o a -
aminationI and if the patient remains ;ncagacitgted. provide new
documentation in accordance with Section 9.2.6(c) above.

(b) In addition to the reevaluations reguired in paragraph

above th sin shall, upon e est nter ed

wn init as eve

_ng_t_t.h_e_p_a_Le.&_._lla:_LeﬁiLD.@d his _orx he_;__s_ap_a.c_.LL.__Q.b.t.a.i_rL_QL
time bet the

and on o) h c =
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ginia, except that no patient shall be required to be reevaluated
within three months of a prior evaluation except fgr good cause,
: 's dete : t t

hall ter_-nate éh_ 'éﬁt 0 it_ 6f é atlent's re resentative'
Denial of any requested reevaluation shall be in writing, shall
ist the reaso £ the denia and shall be sent to the inter-

ested person. Such_person shall alsg be informed that he or she
has the right to appeal to the department of health The nursing
home shall document each request for reevaluatlon in_the
Qatient's health care record.

{¢) When the suthority of a patient's representative ex-
ires or 1§ erminated, the home all infor tient

tha e or she h right act fo mself or -
self regarding all matters related to nursing home care and ser—
vices, including but not necessarily limited to the matters set
forth in Section 9.2.7(a) to (c) above. The patient shall ac-
knowledge notification of the termination of the authority of his
or her representative in writing. The nursing home shall keep
such ackpowledgment in the patient's health care record, and
notify the patient's representative that his or her authority has
expired or terminated.

2.9. ! - TIf a medical

ed to be ms3 : 3 : 1L ¢ 3

- = Ve i - a3l Al < = 1=, - e 15
ursln h hall attempt t th ldentif in
Section 9.2. (c) above, in the order of class priority, and
shall ggggment its efforts to contact such persons. If a person

contacted is willing to act on ehalf of t atient, the
son's acceptance s 1 be noted in the health care record and t
person may tempor ly serve as the ient's ternate represen-
tative until the patient's representative can be located.

9.2.10. Administr view - Any interested person may

and‘Declaragg;z Rulin §§; 64 CSR 1; of the Degartment of Health. ;

9.2,11. oOther Rights and Laws - Nothing in these requla-
tions shall in any way preclude anx interested pe;ggg from seek-
a determinatio tenc ompeten the law
of the State of West Virginia or of the state of ghe patient's
domicile or from seeking any form of judicial review.

9.3. Civil Rights (Class II)

9.3.1., No facility which offers services to members of the
general public shall deny admission to a prospective patient on
the grounds of race, color, religion or national origin.

9.3.2. No patient shall be segregated, glven separate
treatment, restricted in the enjoyment of any advantage or privi-
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lege enjoyed by others in the facility, or provided with any alg,
care services, or other benefits which are different or are pro-
vided in a different manner from those provided to others in the
facility on the grounds of race, color, religion or national
origin.

9.4. Rights to be Informed (Class II)

9.4.1. A patient shall be fully informed of these rights
and of all rules and regulations governing patient conduct and
responsibilities during the duration of the patient's stay.

9.4.2. A patient shall be notified and informed of his
rights, responsibilities and any appllicable rules and regulations
prior to or at the time of admission, and at least annually
thereafter.

9.4.3. A patient shall acknowledge in writing that he has
received notification of rights, responsibilities, rules and
regulations.

9.4.4. An individual already in a faclility at the time
these regulations become effective shall be given notification of
these patient rights within thirty (30) days of the effective
date of these regulations.

9.4.5. When a mentally retarded person is notified, notifi-

' cation shall be witnessed by a third person.

9.5. Rights to Communication and Personal Property (Class
I11)

9.5.1. A patient shall be encouraged and assisted through-
out the duration of his stay to exercise his rights as a patient
and as a citizen.

9.5.2. A patient shall be permitted to express grievances
and to communicate to facility staff and outside representatives
of the patient's cholce the need for changes in facility poli-
cles,

9.5.3., A patient shall be free from restraint, Iinterfer-
ence, coercion, discrimination or reprisal as a result of exer-
cising any of his rights.

9.5.4. A patient has the right to associate and communicate
privately with persons of his choice.

9.5.5. A patlent has the right to send and recelve personal
mail unopened.

9.5.6. A patient shall have access to telephones to make
and recelve calls in prlvacy.

9.5.7. A patient has the right to meet with and participate
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in the activities of social, religious and community groups, at
his discretion.

9.5.8. A married patient shall be assured privacy for
visits by his spouse. If both spouses are inpatlients in a fa-
cility, they shall be permitted to share a room.

9.5.9. A patient has the right to retain and use personal
clothing and possessions subject to space limitations and the
potential for infringing upon the rights of other patients.

9.5.10. A facility may specify in the admission contract
conditions of facility liability for a patient's personal cloth-
ing and possessions.

9.6. Rights with Regard to Treatment (Class I)

9.6.1. No patient shall be verbally, mentally or physically
abused, or neglected or mistreated, or restrained by physical- ox
chemical means except in accordance with Section 11.6 of these
requlations (relating to use of restraints). Alleged violations
shall be reported immediately to appropriate individuals as des-~
ignated by the facllity and there shall be evidence that: (a)
all such alleged violations are thoroughly investigated; (b) the
results of such investigation are reported to the administrator
or his designated representative within twenty-four (24) hours of
the report of the incident; and (c) appropriate sanctions are
invoked when the allegation is substantiated.

9,6,2. A mentally retarded individual who is a minor shall
participate in a behavior modification program involving the use
of restraints or aversive stimuli only upon the prior written
informed consent of his parent or guardian.

9.6.3. A patient shall participate in experimental research
only on the basis of prior written informed consent. Any such
informed consent procedures shall be in conformance with appli-
cable state and federal laws and regulations.

9.6.4. A patient shall be given the opportunity to par-

ticipate in the planning of his total health and medical treat-
ment.

9.6.5. A patient shall have the right to be £fully informed
of his medical condition.

9.6.6. A patient has the right to refuse any medical treat-
ment.

9.6.7. A patient shall not be required to perform services
for the facility, nor be required to participate in any social,
recreational or religlous activity.

9.7. Rights to Confidentiality (Class II)
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9.7.1. A patient shall be assured confidential treatment of
his personal and health care records and condition, which shall
not be discussed without the patient's consent with persons not
treating or caring for the patlient.

9.7.2. A patient has the right to refuse the release of his
personal or health care records to any individual outside the
facility, except as required by law or third-party payment con-
tracts applicable to that patient. A specific signed release
shall be obtained for all other releases and no prior executed
blanket release shall be used.

9.7.3. A patient shall have access to his records.

9.7.4. A patient who is being discharged shall have the
right to obtain a copy of his records subject to paying the fa-
cillity's reasonable fee to cover the expense of copying the
records.

9.7.5. A patient shall be treated in a manner which assures
privacy in treatment and in care for his personal needs.

9.8. Financial Rights (Class II)

9.8.1. A patient has the right to manage his personal fi-
nancial affairs.

9,8.2. A facility shall manage a patient's personal funds
only on the written prior authorization of the patient.

9.8.3. A patient shall be 1liable only for charges which
have been included in the admission contract between the patient
and the facility pursuant to Section 7.5 or Section 7.6 of these
regulations or included in any written modification of the con-
tract as provided in Section 7.5 or Section 7.6 of these regu-
lations, except in the case of charges for emergency services
which could not have been reasonably anticipated when the con-
tract was signed or amended.

9.8.4. If emergency services provided are not included in
the admission contract, the facility shall, when feasible, obtain
the prior written consent of the patient or other financially
responsible persons or agency stating the amount of the appli-
cable charges.

9.8.5. No patient shall be transferred from or discharged
by a facility except for medical reasons, for the patient's wel-
fare or safety or the welfare or safety of other patients, for
nonpayment for his stay or upon the patient's consent or request.

9.8.6. A patient whose cost of care is reimbursed under
Titles XVIII or XIX of the Social Security Act shall be dis-har-
ged for nonpayment only in accordance with the provisions of the
Social Security Act and regqulations.
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9.9. Flduclary Responsibllities of the Facility (Class I1I)

9.9.1. A facility which handles money for patients within
the facility shall hold separately and 1in trust all patients'
funds.

9.9.2. The facility shall administer the funds on behalf of
the patient in the manner directed by the depositor.

9.9.3. The facility shall render a true and complete ac-
count upon request to the depositor and to the director and at
least guarterly to the patient on forms provided by the director.

9.9.4. Upon termination of the deposit the facility shall
account to the depositor for all funds received, expended and
held on hand on forms specified by the director.

9.9.5. A facility which, in any one month, handles at least
$25 of patients' funds per patient, or at least $500 for all
patients shall give evidence of furnishing bond as assurance that
the facility will comply with the requirements of this Sub-sec-
tion.

9.9.6. The amount of the bond shall be at least $2,500.

9.9.7. The director shall have the discretion to require
more than a $2,500 bond based. on the amount of patients' funds
handled by the facility.

9.9.8. The facility shall execute the bond with a corporate
surety licensed to do business in the State of West Virginia.

9.8.9. The director may require a facility to file an addi-
tional bond in the following circumstances:

9.9.10. When the director determines that the amount of the
bond or collateral on deposit is insufficient to protect the
patients' money; or

9.9.11. When the amount of the bond or collateral is im-
paired by recovery against it pursuant to the provisions of Chap-
ter 16, Article 5C, Section 7 of the West Virginia Code of 1931,
as amended by a person injured as a result of improper or unlaw-
ful handling of a patient's funds.

9.9.12. When a facility ceases to handle patients' funds in
amounts which require a bond under this Section, the director
shall allow the release of the bond upon the facility's rendering
a true and complete account to the depositors of patients' funds.

9.9.13. When a facility determines on the basis of medical
Jjudgment that a patient appears unable to manage his affairs, the
administrator of the facility shall notify the patient's next of
kin to initiate guardianship or incompetency proceedings.
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9.9.14. A facility may initiate guardianshlip or incompe-
tency proceedings on behalf of the patient i{f the patient has no
family or if the family, once notified, fails to act.

9.9.15. An employee of a facllity, or a person having a
financial interest 1in the facility, with the exception of anyone
related to such a person by consanguinity as defined in Sectlon
5.2.2 of these regulations is prohibited from accepting appoint-
ment as guardlan, committee or conservator of the estate of a
patient, or from accepting a power of attorney for a patient.

9.9.16. An individual serving in a prohibited capacity
under Subsection 9.9.15 of these regulations on the effective
date of these regulations shall initiate proceedings within
thirty (30) days following the effective date of these regula-
tions, to have himself removed from the prohibited capacity and
to have another gqualified person appointed.

9.10. Complaint Procedures (Class II)

9.10.1. A facility shall develop and implement written
procedures for reglstering and responding to complalnts by pa-
tients, their sponsors and the public.

9.10.2. A faclility shall designate an employee to be re-
sponsible for receiving complaints.

9.10.3. A facility shall establish a method to inform the
administratozr of all complaints.

9.10.4. A facility shall establish a process for investiga-
tion and assessment of the validity of all complaints.

9.10.5. A facility shall provide a mechanism to record all
complaints received and action taken on them.

9.10.6. A facility shall assure that careful consideration
is given to each complaint even when it has been made by an in-
dividual who often makes complaints having no valid basis.

9.10.7.. A facility shall establish a program to assure that

its personnel are familiar with complaint policies and proce-
dures.

9.10.8. A facility shall establish a program to educate
patients, their next of kin and sponsors about the facllity's
complaint policies and procedures.

9.10.9. A facllity's compliance with this Section shall not
obviate compliance with the provisions of Section 5.12 of these
regulations.

9.11. Access (Class I1I)

9.11.1. A facility shall establish visiting hours, consist-
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ing of at least elght hours per day between 8:00 a.m. and 8:00
p.-m., seven days per week. Visiting hours shall be posted con-
spicuously in a public place in the facility.

9.11.2. Relatives and members of the clergy shall be per-
mitted to visit a critically 111 patient at any time.

9.11.3. A facility shall permit full and free access to the
facility to representatives of recognized community organizations
and groups approved for such access by the director in the regis-
try described in Section 5.14 of these regulations. Such access
shall be limited to normal visiting hours unless by permission of
the facility or as specified in Section 9.11.12 of these regula-
tions regarding complaint investigation by the State commission
on aging and its agents or as permitted by other state and fed-
eral law or rules and regulations.

9.11.4. Such representatives shall be permitted to visit,
talk with, and to make personal, soclal and legal services avall-
able to any patient and to inform patients of their rights, en-
titlements and corresponding obligations under federal and state
laws and rules and regulations through distribution of educa-
tional materials and in discussion with individual patients or
groups of patients.

9.11.5. Such representatives shall be permitted to assist
patlents in asserting their 1legal rights including claims for
public assistance, medical assistance, social security benefits
and in other legal matters. Assistance may be provided individ-
ually or on a group basis, and may include organizational ac-
tivity, counseling and litigation. )

9.11.6., Such representatives shall be permitted to view all
areas of the facility with the following exceptions: (a) 1living
areas of a patient who objects to such inspection; (b) business
records of the facility, unless the administrator consents; (c¢)
personal and medical records of a patient, unless the patient
consents in writing; (d) drug storage areas which are not secure
from access by unauthorlized persons; (e) food service areas
requiring sanitary conditions; and (f) any other areas where
inspection might endanger any 1individuval or might invade the
privacy of any employee or patient.

9.11.7. An individual entering a facility pursuant to Sec-
tion 9.11.3 of these regulations shall, upon entering the facil-
ity, notify the administrator or other available agent of the
faclility of said 1individual's presence. 1f requested by the
facility, the individual shall provide identification as an au-
thorized representative of an agency on the registry of such
agencies maintained by the director. '

9.11.7.1. No such person shall enter a patient's room with-
out 1identifying himself to the  patient and receiving the
patient's permission to enter.
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9.11.7.2. A patient shall have the right to refuse a viﬁ;t
pursuant to Section 9.11.3 of these regulations and such vtﬂit
shall be terminated upon the patient's request.

9.11.7.3. Such individuals shall coordinate their act.;r't-

.....

ties with the faclility's social worker or activity di:ecto:

9.11.8. A facility may restrict a particular vllltét.
or individual obtaining access under Section 9.11.3 of thes
regulations from the facility 1f his behavior is, in the judgieit
of the administrator, unreasonably disruptive of the functioning
of the facility. The reasons for such judgment and :ottt
must be documented in writing and kept on £lile. el

9.11.9. Communications between a patient and a person vis-
iting pursuvant to Section 9.11.3 of these regulations are deemed
confidential.

9.11.10. No patient shall be punished or harassed ”43 _
facility, lts agents, 1ts employees or its contractors because of
his efforts to avail himself of his rights to communicate with
others under this Section. Violation of this provision shall be
subject to the provisions of Section 5.12.17 of these regula-
tions.

9.11.11. Nothing in this Section shall be construed to
restrict the rights of a patient to receive or refuse visitors
other than those obtaining access under the provisions of Section
9.11.3 of these regulations.

9.11.12. The board of health recognizes the lawful inter-
ests of and the responsibilities of the State commission on aging
with respect to the senior citizens of the state. In accordance
with those 1interests and responsibilities, the commission on
aging and 1ts recognized affiliates, including the nursing home
ombudsman program shall be granted full and free access privi-
leges for the necessary conduct of complaint investigations.

9.12. Notice and Posting Requirements (Class I11)

9.12.1. A facility shall post its license in a conspicuous
and public place in plain view of all patients and visitors to
the facility.

9.12.2. A facility shall post in a conspicuous place on
each floor a legible notice stating the civil rights requirements
of Section 9.3 of these regulations, the patients' rights re-
quirements of Sections 9.4 through 9.8 of these requlations, the
complaint procedures of Section 9.10 of these regulations, and
the access requirements required 1in Section 9.11 of these regu-
lations. In addition, a notice stating the visiting hours and
access requirements of Section 9.12 shall be posted consplcuously
at or near the entrance to the facility.

9.12.3. A facility shall provide each patient wlth a per-
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sonal copy of a statement setting forth the requirements of Sec-
tion 9 of these regulations.

9.12.4. The document shéll include in a prominent position
the following statement:

"This Bill of Rights sets forth some fundamental human
rights to which you, as a facility resident or patient, are en-
titled under West Virginia 1law and regulations. If you see a
violation of any of the rights listed here, you are encouraged to
report the violation to the administrator or [(insert the name of
the 1individuval identified under Section 9.10.2 herel, who is
responsible for handling complaints. If the facility does not
respond to your complaint promptly, favorably or sufficlently, or
if you are dissatisfied for another reason, you may contact the
Health Facilities Evaluation Division of the West Virginia De-
partment of Health at 1800 Washington Street, EBast, Charleston,
West Virginia, 25305, telephone (304) 348-0050, to report the
violation and to request an inspection of the facility. Alterna-
tively, you may contact the West Virginia Commission on Aging at
the 8State Capitol, Charleston, West Virginia, 25305, telephone
(304) 348-2241 or their local representative, if any (insert the
appropriate name, address and telephone number herel). The names
of those filing complaints will be kept confidential."

9.12.5. A copy of the above statement shall be given to
each patient upon admission.

9.12.6. A copy of the above statement shall be given to
each person already a patient or resident in a facility within
fourteen (14) days of-the effective date of these regulations.

9.12.7. A facility staff member shall read the statement to
any patient who for any reason cannot read the notice and shall
also give the patient a written copy.

9.12.8. A facllity shall include in the patient's record a
certification that the patient has received the required docu-
ment, and where necessary that it has been read to him. The
certification shall be signed both by the patient and the ad-
ministrator of the facility and shall be dated to show when actu-
al notice was received by the patient.

9.12.9. The facility shall inform each patient of the
availability within the facility of a complete copy of these
regulations and of Chapter 16, Article 5C of the West Virginia
Code of 1931, as amended.

9.12.10. Upon request by a patient, the facility shall
provide the patient the opportunity to inspect the 1law and these
regulations.

864-13-10. Medical and Dental Bervices
10.1. Medical Director (Class 11)
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10.1.1. Pursuant to a written agreement, a nursing home
shall retain a physician licensed in West Virginia to serve as a
medical director.

10.1.2. The medical director shall be responsible to the
administrator as to medico-administrative matters.

10.1.3. The medical director's responsibilities shall in-
clude, but not be limited to the following:

(a) delineating the responsibilities of attending physi-
cans;

(b) communicating with attending physiclians to ensure that
medical care plans are written as required by Section 10.3 of
these requlations;

(c) establishing written policies for the utilization of
medical consultants and specialist services;

(d) monitoring the health status of the facility's person-
nel, as required by Section 7.10.1 and Section 8.1 of these regu-
lations;

(e) documenting investigation of 1inclidents and accidents
that occur on the premises;

(£) providing documented information to the administrator,
in order to ensure a safe and sanitary environment for patients
and personnel;

(g) assuming with the administrator responsibility for the
execution of patient care policies;

(h) participating in the development of ongoing staff edu-
cational programs;

(i) participating or ensuring physician participation in
facility committees such as: pharmaceutical and infection con-
trol; and

(3) reviewing and approving the credentials of any physi-
cian's assistant who will be working in the facility. A physi-
cian assistant shall be duly certified by the West Virginia board
of medicine or the West Virginia board of osteopathy.

10.1.4. A facility of sixty (60) beds or less may be grant-
ed a waiver of the requirement for medical director upon docu-
mentation of alternative means for effectuating the duties of the
medical director as specifled in Section 10.1.3.

10.2. Availability of Medical Services (Class I)

10.2.1. A nursing home shall require upon admission the
patient or the patient's sponsor to designate in writing a physi-
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cian to attend the patient.

10.2.2. A facility shall confirm with the designated physi-
cian as soon as posible after the admission of the patient that
the physician will provide at least those services required in
Section 10.3 herein.

10.2.3. A facility shall require the attending physician or
the patient to designate or authorize the administrator to desig-
nate an alternate physician to attend the patient in an emergency
or whenever the attending physician is unavailable.

10.2.4. The administrator or his designee shall assure

avallability of physiclan services In at least the following
ways:

(a) verify that the patient's medical record contains docu-
mentation of the name, address and telephone number of the
attending physician and the alternate physiclan;

(b) notify the attending physiclan whenever a physician is
required or in an emergency;

(c) ensure that the patient 1is visited by a physician for
required visits and in response to an emergency;

(d) assist in the development of, and implement, written
procedures to provide emergency medical care;

(e) provide at each nurses' station a 1list of physicians
available to provide emergency care; and

(£) ensure that efforts are made to notify the patient's
next of kin or sponsor promptly after the patient has had an
accident or suffers a serious deterioration in condition, in
accordance with Section 11.8 of these regulations regarding acci-
dent and illness and Section 11.9 regarding death.

10.3. Services of Attending Physician (Class I)

10.3.1. An attending physician shall provide at 1least the
following services:

(a) not more than five days before nor more than forty-
eight hours after a patient's admission to a nursing home, a
signed, dated admission and medical history including: a current
physical examination; a current assessment of mental status; an
admission diagnosis; and an estimate of rehabilitation potential;

(b) a medical visit to the patient as is medically neces-
sary but at least every thirty (30) days unless longer intervals
are documented as sufficient by the physician in the patient's

record. In no case shall the 1interval between visits be longer
than sixty (60) days;
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(c) a written, signed and dated progress note in the pa-
tient's record at the time of each visit;

(d) orders for medical care;

(e) a documented review and such revision as is necessary
* in the medical care plan at each visit;

(£) emergency medical service when available; and

' (g) a signed review of any report made under Section 11.8
.. of these regulations (relating to incidents or accidents).

10.3.2. 1If the interval between physician visits to a pa-
tient i1s more than thirty (30) days, that patient's medical plan
of care shall be reviewed by the designated physician with a
licensed nurse of the facility by telephone and rewritten at
least every thirty (30) days.

10.3.3. Whenever a physician fails to comply with the re-
quirements of Section 10.3.1(b) or Section 10.3.2 of these regu-
lations regarding visits to patients, the nursing home shall
notify the physician of record of the requirements by registered
mail and request the physician's compliance. If the physician
then fails either to comply with the requirements or to make
other arrangements for his patients within ten (10) days, the
nursing home administrator shall declare the patient to be aban-
doned and notlfy the director 1in writing. The director shall
notify the West Virginia board of medicine. The nursing home
administrator shall then be allowed to seek other medical care
for the patient.

10.3.4. If a physician uses a physician's asslistant in a
nursing home, the physician first shall write to the facility
identifying the physician assistant, delineating the physician
assistant's functions and limitations, and documenting that the
physician assistant is duly certified by the West Virginia board
of medicine or the West Virginia board of osteopathy.

10.4. Availability of Dental Services (Class II)

10.4.1. A facility shall have a written plan to assist
patients in obtaining routine and emergency dental care.

10.4.2. A facility shall help a patient to arrange trans-
portation to and from a dentist, as appropriate.

10.5. In-service Training in Dental Care (Class II) - A
facility shall ensure that a dentist participates at least an-
nually in its staff development program on dental and oral hyge-
nic practices. 1f approved in writing by a dentist, this re-
quirement may be satisfied by a licensed dental hyglenist.

$§64-13.11. Nursing Services
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11.1. Nursing and Patlent Care Staffing (Class I)

11.1.1. A nursing home shall provide licensed nursing ser-
vices twenty-four hours a day, seven days a week.

11.1.2. The number of nursing personnel on duty shall be
determined by the number of patients, their medical needs and the
physical arrangement of the facllity, but will at no time other
than during short unforeseeable emergencies be less than suffi-
cient to make available an average of two hours of nursing per-
sonnel time per patient per day. This two hours shall include
four tenths of an hour (0.4 hours) of licensed nurse time and one
and 6 tenths of an hour (1.6 hours) of aide time as shown in the
table in Section 11.1.3 of these regulations.

In facilities with less than sixty (60) beds, the director
of nursing may be included in these staff to patient ratio calcu-
lations; in facilities with sixty (60) or more beds, the director
of nurses shall not be included for purposes of evaluating com-
pliance with this standard.. In facilities with forty (40) or
fewer beds, some exceptions to the general average have been made
to provide for minimum coverage on all shifts. These exceptions
are detailed in Section 11.1.3.

For purposes of evaluating compliance with these ratios,
licensed nurses are included as nursing personnel. Adequate
personnel to meet patient needs must be employed on each nursing
shift. "Avallable" or "on call" does not meet the requirements
for minimum staffing. For purposes of determining compliance
with the minimum staffing allowable, no individual shall be
counted as meeting these numerical requirements on any two con-
secutive shifts, unless the faclility can demonstrate extenuating
circumstances and only then as a non-routine occurrence. The
director shall have the authority to require staff above the
specified minimum ratios if required to meet patient needs.

11.1.3. (See Table 64-13E found at the end of this regu-
lation.

_ ¢{a}--Numbers-are-fuli-time--persennel--equivalents--based-on
forty-{463-hours-per-week-pexr-shift~

{b3--May-inelude-the-directer-of-Rnurses~

11.1.4. In addition to the requirements of Section 11.1.1,
Section 11.1.2 and Section 11.1.3 of these requlations, 1f there
is not a registered professional nurse on duty, there shall be a
registered professional nurse on call.

11.1.5. There shall be a written agreement identifying the
responsibilities of the individual on call.

11.2. Management of Nursing Services (Class I)

11.2.1. A nursing home shall organize, manage and operate
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its nursing services in accordance with a written organizational
plan which describes the responsibility, authority and account-
ability relationships for the functions, activities and training
of the nursing staff. '

11.2.2. The facility shall have on duty at least £five (5)
days a week, eight (8) hours a day during the day shift a regls-
tered professional nurse designated in writing as the director of
nursing services.

11.2.3. The director of nurses shall be a graduate of a
school accredited by the West Virginia board of examiners for
registered professional nurses. In addition, this individual

shall meet, as a minimum, the following requirements for experi-
ence:

(a) for a graduate of a two-year program, three (3) years
of nursing experience, at least one of which shall have been in a
supervisory capacity; or

(b) for a graduate of a three-year program, two years (2)
of nursing experience, at least one of which shall have been in a
supervisory capacity; or

(¢) for a graduate of a four-year program, at least one (1)
year of nursing experience; or

(d) for an individual with education beyond a four-year
program (post-graduate), at least one (1) year of nursing ex-
perience.

11.2.4. The director of nursing services shall be respon-
sible for the direction, provision and quality of nursing care
including, but not limited to, the following:

(a) assuring that a nursing care plan is established for
each patient and the plan is reviewed and modified as necessary,
but not less often than quarterly;

(b) establishing written nursing procedures which are:
essential to ensure safe practices; up to date and consistent
with the type of service provided by the nursing home;

(c) evaluating nursing care practice;.

(d) coordinating nursing services with other patient care
services such as medlical, physical therapy, occupational therapy,
recreational activities, social services and dietary services;

(e) planning and conducting orientation and training pro-
grams for new nursing service personnel and a continuing in-
service education program for all nursing service personnel;

(£) participating in the selection of prospective patients
in terms of nursing services they need and nursing competencies
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avalilable; and

(g) designating in writing a charge nurse on each nursing
unit for each shift, seven (7) days a week.

11.2.5. The director of nursing services shall establish
procedures to assure that the patient's medical record is com-
pleted in a timely manner in accordance with the requirements of

Section 15 of these regulations and includes at least the follow-
ing:

(a) patient care plan, in accordance with the orders of the
attending physician establishing and maintaining the plan;

{b) treatment notes;

(c) nursing notes in accordance with Section 15.4.1(f) of
these regulations;

(d) nursing summarlies;

(e) summaries of conferences with the designated physician
or other personnel involved in patient care;

(£) a record of medications adminlistered; and
(g) the signed nursing discharge note.

11.3. Charge Nurse (Class Il) - The charge nurse designated
according to the provisions of Subsection 11.2.4.(g) of these
regulations shall be responsible for at least the following: (a)
supervising all nursing and ancillary personnel and activities
related to nursing care in the nursing unit; and (b) assessing
the needs of each patient, initiating the nursing care plan for
meeting those needs, and coordinating the patient care plan.

11.4. Nursing Staff Responsibilities (Class I)

11.4.1. Each patient shall receive care in accordance with
the physician's written orders and the nursing care plan.

11.4.2. Patients shall be kept clean, dry and comfortable.

11.4.3. Each patient shall receive care toward prevention
0of decubitus ulcers, infection, accidents and injury.

11.4.4. If necessary, a patient shall receive assistance in
feeding.

11.4.5. All patients shall be treated in accordance with
the provisions of Section 9 of these requlations specifylng pa-
tient rights, policies and procedures.

11.4.6. Each patient shall have an individual medication
record.
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11.4.7. After each administration of medication, the fol-
lowing information shall be recorded on the medication record by
the person who administers the medications: (a) name and stren-
gth of the drug administered; (b) date and time of administra-
tion; (c) dosage administered; (4) route of administration; and
(e) signature of the individual administering the drug.

11.4.8. Drugs and bilologicals shall be administered to the
patient as soon as possible after the doses have been prepared.

11.4.9. The medication shall be administered by the same
person who prepared the doses for administration, except under
single unit dose package distribution systems.

11.4.10, Self-administration of medications by patients is
not permitted except on written order of a physician and only
permitted in special circumstances, which shall be set forth
specifically in the individual's medical record.

11.5. Restorative Nursing Care (Class I)

11.5.1. An active restorative nursing care program shall be
an integral part of the nursing service. The purpose of the
program is to asslist the patient to achieve and maintain an opti-
mum level of functioning and self-care through education and
retraining in the activities of daily living. Restorative nurs-
ing care services shall be performed daily for those patients who
need such services. The program shall include, but not be limit-
ed to, such techniques as:

(a) maintaining proper body alignment and positioning of
bedfast patients and those confined to chairs;

(b) encouraging the activity of patients by getting them
out of bed for reasonable perlods of time, except when this is
contraindicated by physician's orders;

(c) maintaining a program of skin care to prevent pressure
sores; '

(d) maintaining a bowel and bladder training program;

(e) assisting patients to ambulate and to carry out pre-
scribed exercises between visits of the physical therapist;

(f) assisting patients to adjust to any disabilites and to
direct their interest into useful activities; and

(g) assisting and teaching patients the activities of daily

living such as: eating, dressing, grooming, and tollet activi-
ties.

11.5.2. Restorative nursing shall be a distinct part of the
in-service education program. There shall be orientation and
training of new employees and continuing education of all the
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nursing service employees in restorative nursing.

11.5.3. Observation of patients documented 1in the nursing
notes shall give evidence that care 1is adequate and that the
restorative nursing care progam is followed. Observations which
assist in determining if care is adequate may include such items
as personal appearance and grooming, freedom from offensive
odors, absence of pressure sores, and clean mouth and dentures.
There shall be evidence that the staff encourage the patient to
be out of bed, maintain good body positioning, eat in the dining

room Lf able and to take part in diversional or recreatlional
activities. g

11.6. Use of Restraints (Class I)

11.6.1. Restraints shall be used only when necessary to
prot ect the patient from self-injury or from injuring others.
No patient shall be restrained for the convenience of the staff.

11.6.2. The use of physical or chemical restraints shall be

authorized in writing by a physiclian for a specified and limited
period of time.

11.6.3. The use of restralnts on a mentally retarded in-
dividual shall be permitted when authorized by a physician or

qualified mental retardation professional for use during behavior
modification sessions.

11.6.4. For purposes of evaluating compliance with Section
11.6.3 of these regulations, a qualified mental retardation pro-
fessional shall be: (a) a currently licensed physician, psychol-
ogist or registered nurse who has had at 1least one year of spe-
cialized training or experience in working with the mentally
retarded; or (b) an M.S8.W. with at least one year of specialized
training or experience in working with the mentally retarded.

11.6.5. In case of emergency, licensed nursing personnel
authorized by the faclility in writing may order the use of re-
straints. Non-physician personnel shall notify the attending
physician promptly.

11.6.6. Patlents shall not be subJected to the following
types of restraints under any conditions: canvas jackets, canvas
sheets, or canvas cuffs; leather belts, leathexr cuffs or leather
hand mitts. Locked restraints are prohibited. A patient shall
not be confined to any room by locking or fastening a door from
the outside.

-11.6.7. A patient who is restrained shall have his position
changed and the restraints removed long enough to give skin care
every two hours.

11.6.8, Methods of restraint shall permit guick removal in
case of fire or other emergency.
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11.6.9. Side rails on beds are not subject to the provi-
sions of Section 11.6.7 of these regulations.

11.7. Notice to Physiclan of Accident or Illness (Class I)

11.7.1. Any accident or change in a patient's condition
shall be reported immediately to a registered professional nurse
who shall notify the attending physician and the patient's
famlly, guardian, committee or sponsor, as relevant.

11.7.2. The physician shall be notiflied within a reasonable

period of time, depending upon the serlousness of the patient's
condition.

11.8. Accident and Incident Reports (Class II)

11.8.1. A written report shall be made of any incident or
accident in which a patient is involved, either inside or outside
the nursing home.

11.8.2. The report shall include the following: (a) date;
(b) time of occurxence; (c) place of occurrence; (d) details of
the occurrence; (e) date and time physician was notified; and (f)
date and signature of reviewing physiclian (as required in Section
10.3.1(g) of these regulations).

11.8.3. The report shall be written and signed by the per-
son who is responsible for the patient at the time that the acci-
dent or change in condition occurred.

11.9. Report of Death (Class IIl) - The death of a
patient shall be reported immediately to the attending physi-

cian and to the patient's family, guardian, committee or sponsor,
as relevant.

$§64-13-12. Dietetic Service
12.1. Dietetic Service to_be Maintained (Class 1)

12.1.1. A nursing home shall maintain a dietetic service
which shall be organized either directly by the nursing home or
through written agreement with a contractor who complies with the
standards of these regqulations concerning the dietetic service.

12.1.2, The dietetic service shall be in £full compliance
with current PFood Service Sanitatlion Requlations, West Virginia

Department of Health Legislative Rules, Series--37; 64 CSR 17,
1983.

12.2. Director and Staffing of Dietetic Service (Class 1I)

12.2.1. The dietetic service shall be under the direction
of a qualified dietitian employed by the nursing home on a full
or part-time basis.
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12.2.2. A qualified dietitian must be registerxed, or eligi-
ble for registration, as determined by the Commission on Dietetic
Registration of the American Dietetic Assoclation.

12.2.3. 1f a part-time consultant dietitian is employed,
the consultant visits must be at appropriate times and of suffi-
clent duration to allow the carrying out of the dutles set forth
in Section 12.2.4 of these regulations.

12.2.4. The duties of a dietitian dlrector or consultant
dietitian shall include at least the following:

(a) advice to the administrator;

(b) 1liaison with the medical and nursing staff;

(c) patient counseling;

(d) planning or approval of all menus;

(e) guidance to the food service supervisor and staff; and

(f) all duties of the food service supervisor as set forth
in Section 12.2.7 of these requlations if a food service super-
visor is not employed on a full-time basis.

12.2.5. A dietetic service shall employ a full-time quali-
fied food service supervisor as defined 1in Section 12.2.6 of
these regulations whenever a full-time dietitlian director is not
employed.

12.2.6. A qualified food service supervisor must be:

(a) a qualified dietitian; ox

(b) a graduate of a dietetic technician or dietetic assis-
tant training program, correspondence or classroom, approved by

the American Dietetic Association; or

(c) qualified for membership in the Hospital, Institution,
and Educational Food Service Society or its equivalent; or

(d) trained and experienced in food service supervision and
management in a military service equivalent in content to the
requirements specified in paragraphs (b) or (c) of this Section,

12.2.7. The food service supervisor, under the direction of
the dietitian director or consultant dietitian, shall be respon-
sible for at least the following:

(a) dally operation of the dietetic service;
(b). ensuring that therapeutic diets are served as ordered

by a physician, and that no patlent receives a therapeutic diet
except as ordered by a physician;
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(c) recommending the quantity, kinds and varlety of food
and supplies to be purchased; and

(d) maintaining a file of standardized recipes £for menu
items which shall be used in preparing foods listed on the posted
menus . _

12.2.8. The dietetic service shall have sufficient support-
ive personnel trained in the preparation and service of food to
carry out the functions of the dietetic service.

12.3. Menus and Supplies (Class II)

12.3.1. A facility shall have written dated menus which
state portion sizes, as applicable, planned at least fourteen
(14) days In advance for all diets. Menus shall be posted in the
food preparatlion area.

12.3.2. A menu shall not be used more than once in a veek.

12.3.3. If cycle menus are used, the cycle must cover a
minimum of (3) three weeks.

12.3.4., A current therapeutic diet manual approved by the
dletitian must be readily avalilable to dietetic service person-
nel, nursing staff and attending physicians.

12.3.5. All menu changes shall be recorded.

12.3.6. The dietetic service shall keep on £file all menus
and menu changes for at least ninety (90) days.

12.3.7. The dietetic service staff shall identify patients'
likes and dislikes and substitute foods and drinks with equiva-
lent nutritional values.

12.3.8. A supply of non-perishable foods sufficient to meet
all patient needs for three (3) days or such period as the de-
partment shall designate shall be kept on the premises for use in
the event of an unforeseen interruption in normal food service.

This supply may be 1incorporated with the regqular stock of food
supplies.

12.4. Meals (Class 1)

12.4.1. The dietetic service shall ensure that each patient
receives at least three (3) meals daily or their equivalent which
are prepared and served that day.

12.4.2. Dietetic service staff shall offer substitute foods
and drinks with equivalent nutritional value to all patients who
refuse the food served at meal times.

12.4.3. Meals served to a patient shall provide nutrients
and calories for each patient, as ordered by a physician, based
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upon current recommended dietary allowances of the Food and Nu-
trition Board of the Natlional Academy of Sciences, National Re-
search Council as adjusted for age, sex, welght, physical ac-
tivity and therapeutic needs; or as follows:

(a) Meat Group: Two (2) or more servings of lean meat,
fish, poultry, eggs or cheese with dried beans, other legumes or
peanut butter as occasional alternatives. At 1least four (4)
ounces of edible meat or its equivalent shall be served daily.
Eggs shall be served at least four (4) times per week;

(b) Milk: Two (2) or more cups of milk or its equivalent.
Cheese, cottage cheese, yoqurt or ice cream may be used to meet
part of the milk requirement;

(c) Vegetables: Two (2) or more 1/2 cup servings each day
including yellow, orange of leafy green vegetables or other good
source of Vitamin A at least four (4) times per week;

(d) Frult: Two (2) or more 1/2 cup servings each day, at
least one of which shall be a citrus fruit or other good source
of Vitamin C;

(e) Whole Grain or Enriched Bread and Cereal Products: One
(1) or more servings each meal with at least four (4) servings
each day;

(f) Other foods to round out meals and snacks to provide
additional calories.

12.4.4. Therapeutic and regular diets shall be served to
patients 1n accordance with a physician's written orders retained
in the patlent's record of care.

12.4.5. Food service personnel shall be advised in writing
of such diet orers.

12.4.6. Physician orders for regular and therapeutic diets
shall be reviewed at the same time all other orders are reviewed
and at least every (3) three months. )

12.4.7. Not more than fourteen (14) hours shall elapse
between an evening meal and breakfast the next morning, which
shall not be served before 7:00 a.m.

12.4.8. Every patient shall be encouraged to eat in desig-
nated dining areas, unless medically contraindicated.

12.4.9. Bedtime snacks of nourishing gquality shall be of~-

fered routinely to all patients, unless medically contraindi-
cated.

12.4.10. Trays served to patients in thelr <rooms shall be
provided with firm supports.
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12.4.11. Self-help feeding devices shall be provided as
appropriate and their use shall be encouraged,

12.4.12. Foods shall be prepared by methods that conserve
nutritional value, flavor and appearance and shall be attrac-

tively served at optimum tqnpcxatu:es in a form to meet the needs
of individual patients,

12.4.13. All salt used shall be iodized.

12.4.14. Salt shallﬂLnot be omitted in food preparation
unless by physiclan's orders.

$64-13.13. Pharmaceutical ‘Services
13.1. Provision of Pharmaceutical Services (Class I)

13.1.1. A facility shall ensure the provision of pharmaceu-
tical services. All pharmaceutical services shall be provided in
accordance with these regulations and all other applicable fed-
eral, state and local laws and rules and regulations of the West
Virginia board of pharmacy.

13.1.2. The nursing home shall have a written agreement
with any consultant pharmacist 1in accordance with these regu-
lations and rules and regulations of the West Virginia board of
pharmacy.

13.2. S8upervision of Pharmaceutical Services (Class II)

13.2.1. The pharmaceutical services shall be wunder the

supervision of a pharmacist currently registered with the West
Virginia board of pharmacy.

13.2.2. The consultant pharmacist shall be responsible for:

(a) the receipt, control and distribution of drugs and for
maintaining at least those records required by applicable fed- '
eral, state and local laws and regulations;

(b) developing in consultation with the pharmaceutical
services committee a manual of policies and procedures 1in accor-
dance with these regulations and including at least those matters

required by the rules and regulations of the West Virglnia board
of pharmacy;

(c) providing at least one educational program each year
and additional in-service training as necessary for all nursing
personnel on any subject pertaining to the pharmaceutical service
of the facility or drug therapy in gerlatric patients;

(d) participating in the activities of the pharmaceutical
services committee;

(e) providing the pharmaceutical services committee with a
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written report at least gquarterly concerning the status of the
facility's pharmaceutical services and an analysis of any inci-
dents relating to drug therapy;

(£) providing a documented drug regimen review in the medi-
cal record of each patient at least monthly and reporting any
irregularities in writing to the attending physician, the direc-
tor of nursing services and to the facility administrator; and

(g) 1inspecting each nursing station and all other areas of
the nursing home where drugs are stored at least once each
month. The inspection shall  be documented in writing with a
signed and dated report by the pharmacist; the reports shall be
submitted to the pharmaceutical services committee at its next
scheduled gquarterly meeting.

13.3. Pharmaceutical Services Committee (Class III)

13.3.1. A nursing home shall have a pharmaceutical services
committee which develops written policies and procedures for safe

and effective drug therapy, administration, distribution, control
and use.

13.3.2. The committee shall be composed of at least the
pharmacist, the director of nursing services, the nursing home
administrator and one physician.

13.3.3. The committee shall oversee pharmaceutical services
in the nursing home, make recommendations for improvement and
monitor the pharmaceutical service to ensure its accuracy and
adequacy.

13.3.4. The committee shall meet at 1least quarterly and
document its activities, findings and recommendations in writing.

13.3.5. The pharmaceutical services committee shall review
incidents relating to drug therapy and the monthly inspection
reports of the pharmacist.

13.4. Pharmaceutical Policles and Procedures (Class 1)

13.4.1. All orders for medications and treatments for pa-
tients shall be in writing and signed by the attending physician.

13.4.2. A physician's verbal or telephone order for medi-
cations or treatments may be received only by a licensed nurse, a
pharmacist or a certified physician assistant, if identified as a
responsibility in the physician assistant's job description.

13.4.3. A physician’'s verbal or telephone orders
shall be written immediately on the patient's order sheet,
noted in the permanent medical record and signed by the accepting
licensed nurse, pharmacist or certified physician's assistant and
shall be countersigned by the physician on his next visit or by
mail i{f returned within ten (10) days.
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13.4.4. Drugs shall be administered only by physiclans,
licensed nurses or certified physician assistants as detalled in
their job descriptions.

13.4.5. Written policies and procedures shall be estab-
lished by the pharmaceutical services committee to ensure that
drugs are checked against physiclans' orders before the drugs are
administered to the patient.

13.4.6. Medication errors and adverse drug reactions shall
be reported immediately to the patient's physician verbally, and
entered in the Board of patient's medical record. A written
incident report shall be submitted to the pharmaceutical services
committee.

13.4.7. An adverse drug reaction or allergy shall also be
documented on the outside cover of the medical recoxd.

13.4.8. An up-to-date medication information reference
book, determined by the pharmaceutical service committee, con-
cerning prescription and nonprescription drugs, their indica-
tions, actions, adverse reactions, interactions, contraindica-
tions, administration, precautions and dosages shall be kept at
each nursing station.

13.4.9. Medications not specifically limited as to time or
number of doses when ordered by the physician shall be controlled
by automatic stop orders in accordance with written policles and
procedures established by the pharmaceutical services committee.

13.5. Ppatient Medications (Class I)

13.5.1. A patient's medications shall be labeled in accord-
ance wlth these regulations and rules and requlations of the WVWest
Virginia board of pharmacy.

- 13.5.2. Except for single unit dose package drug distri-
bution systems, the label of each patient's individual prescrip-

tion medication container shall clearly state the following in-
formation:

(a) the patient's name;

(b) the name and strength of the drug;

{c) drug's date of issue from the pharmacy;

(d) name of prescribing physician;

(e) the pharmacy name, address and telephone number;
(f£) the prescription number; and

(g) the directions on how and when to administer the medi-
cation.
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13.5.3. All drugs shall be stored in a locked cabinet or
medicine cart near the nurses station, and only personnel autho-
rized in writing shall have access to the keys.

13.5.4. A patient's prescription medication shall be stored
in the container in which it 1s received from the pharmacy and
all nonprescription drugs shall be stored in their original con~-
tainer as labeled and distributed by the manufacturer. Nursing
personnel shall not package, repackage, bottle or label Iin whole
or in part any medication or alter in any way by tampering or
defacing any labeled medication.

13.5.5. A medication container with an incomplete or illeg-
ible label shall be returned to the pharmacy for relabeling.

13.5.6. Medication shall be released to a patient upon
discharge only on the written authorization of a physiclan.

13.5.7. Medication released to a patient shall be properly
labeled and packaged by the pharmacist with directions for use in
accordance with the rules and regulations of the West Virginia
board of pharmacy.

13.5.8. Documentation of medication released to a patient
shall be entered in the patient's medical record.

13.5.9. All discontinued, outdated, adulterated, deterio-
rated and deceased patients' medications shall be disposed of or
destroyed in the nursing home by the consulting pharmacist and a
licensed nurse employed by the nursing home once each month or
more often if needed. This procedure shall be documented in
writing in accordance with guldelines established by the direc-
tor. All medication destruction records shall be signed and
dated by the consultant pharmacist and by the licensed nurse.
All medication destruction records shall be kept on file at the
nursing home for a period of two (2) years. The medication de-
struction record shall clearly state the following information:

(a) the name of the patient £for whom the drug was pre-
scribed;

(b) the prescription number;

(c) the name of the pharmacy;

(d) the name and strength of the drug; and
(e) the amount of drug that was destroyed.
13.6. Medication 8torage (Class II)

13.6.1. Schedule 1II controlled drugs shall be stored in
such a manner so that they are securely protected by two locks.

13.6.2. Medications which require refrigeration shall be
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kept in a locked medlication refrigerator, in a refrigerator lo-
cated In a locked area, or in a 1locked box in a refrigerator
separate from food. The refrigerator shall have a thermometer to
indicate temperature.

13.6.3. Medication for external use only shall be kept
separate from medications which are taken internally.

13.6.4. The control of drugs subject to the Uniform Con-
trolled Substances Act (Chapter 60A of the West Virginia Code of
1931, as amended) shall comply with federal and state laws and
rules and regulations of the West Virginia board of pharmacy
concerning procurement, storage, dispensing, administration and
disposition of controlled substances.

13.6.5. The pharmaceutical services committee shall es-
tablish and approve in writing each year the list of contents of
the emergency medication kits. In accordance with guidelines
established by the director and rules and regulations of the West
Virginia board of pharmacy, an emergency medication kit shall be
stored in a locked room or locked compartment near each nursing
station.

13.6.6. There shall be a typewritten list of contents of
the emergency medication kit, stating the name, strength and
quantity of the drugs present in the emergency medication kit and
posted near the telephone at each nursing station.

13.6.7. Each time the emergency medicaton kit is used the
following information shall be written on an Emergency Medication
Kit Inventory Record as described below:

(a) the patient's name;

(b) the name and strength of the drug administered;

(c) the route of administration;

(d) the date and time the drug is administered;

(e) the amount of drug administered;

(£) the amount of drug remaining in the kit;

(g) the type of emergency;

(h) the name of the physician who ordered the drug; and

(1) the signature of the 1licensed nurse administering the
drug.

13.6.8. Emergency oxygen and tracheal suction devices shall
be readily avallable in the facility.

§64-13.14. Social Work Services and Recreation and Activity
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Services

14.1. 8oclal Work Services to be Provided (Class II)

14.1.1. A facility shall maintain the capacity directly or
through contracted services to 1identify and mweet social, psy-
chosocial, emotional and cultural needs which are related to
illness, stress, family and community relationships, death,
treatment and stay in the facility.

14.1.2. If soclal services are provided by contract, a
nursing home shall keep a current 1list of available soclal ser-
vice agencies and resources including but not limited to those
agencies affiliated with the West Virginia commission on aging.

14.1.3. The soclial work service shall serve as a liaison
between patlent needs and community resources and where multiple-
agency contacts are necessary the social work service shall serve
as the coordinating agent for the patient.

14.2. Plan for Soclal Work Services (Class II)

14.2.1. There shall be written policies and procedures
regarding the scope and conduct of the social work service.

14.2.2. 1In addition to general social work activities, the
social work service responsibilities shall include at least:

(a) preadmission contact and assessment, including the
exploration of alternative types of placement or services with
both the patient and the family;

(b) orientation at admission;

{c) integration of soclial services with other services and
care provided for the patient;

(d) communication to other services of psychosociél factors

which could affect services rendered or care delivered to the
patient; _

(e) provision of counseling to patient's families;

(£) participation in the development of patient care plans
as described in Section 15.1 of these regulations;

(g) special attention to needs related to death and dying;
and

(h) coordination of discharge planning as described in
Section 15.1.7 and Section 15.1.8 of these regulations.

14.3. 8Social Work Services Staffing (Class II)

14.3.1. A designated staff member shall be responsible for
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directing soclal work services.

14.3.2. An individual may serve as the director of social
services provided one of the following requirements regarding
education, experience and post-degree training is met: (a) a
B.S.W. graduate of a school of soclal work accredited by the
Council of Social Vork Education or a masters level graduate in
soclal work or gerontology; (b) a B.8., B.A. or masters level
graduate in a related field or a B.S.W. graduate of a nonaccred-
ited school of soclial work with two years of experience 1in a
health care facility, medical social work, or gerontology; (c) an
individual meeting the educational requirements of - (b) above but
not the experience requirements, provided supexrvision be provided
by a qualified social work consultant with consultation no less
than guarterly for a period of two years; or (d) a non-degreed
individual or an individual with a degree in a non-related field
with three year's experience in a health care facility, medical
soclial work or gerontology, provided that supervision by a quali-
fied soclal worker be provided no less than gquarterly. If a
facility complies with the requirements of (a) or (b) above but
does not comply with the requirements of Section 14.1 or Section
14.2 or both, the director may require that the facility obtain
consultation until such time as the faclility shall be judged in
compliance with Sections 14.1 and 14,2, I1f a faclility director
of social work services meets only the requirements of (c) or (4)
above and the facility is in compliance with the requirements of
both Sections 14.1 and 14.2, the director may modify or waive the
requirement of (c) or (d) for consultation or supervision by a
gqualified social worker.

14.3.3. An individual who meets the requirements of Section
14.3.2(a) shall qualify as a social work consultant for the pur-
poses of these regulations.

14.3.4. For purposes of evaluating compliance with the
requirements of Section 14.3.2 of these requlations, a degree
related to social work shall include: gerontology, clinical
psychology, sociology, vocational rehabilitation, community men-
tal health, counseling and guidance or any other degree for which
prior written approval is obtained from the director.

14.3.5. There shall be sufficient social work staff to
provide the equivalent of one staff person per one hundred and
twenty (120) patients. This requirement may be satisfied by part
time staff or staff with assignments and responsibilities in both
social services and recreation and activities, provided the over-
all requirements of Section 14 of these regulations are met.

14.3.6. The director of soclial services may also serve as
the dlrector of recreation and activities, provided the overall
requirements of Section 14 of these requlations are met.

14.4. 8Soclal Work Services Facilitlies (Class II) - Facili-
ties shall be adequate for social services personnel and easily
accessible to patients, familles and staff and shall provide
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privacy for interviews and space for confidentlal storage of
records.

14.5. Reczeation and Activities Program (Class Il)

14.5.1. A nursing home shall provide a planned and diver-
sified program of therapeutic recreation and activity.

14.5.2. The recreation and activities program, as indicated
by individual needs and capabilities, shall be designed to:

(a) maximize self care and independence;

(b) facilitate soclial and general rehabilitation;

(c) promote adjustment to the long-term care environment;
(d) promote the dignity of patients; and

(e) maximize the opportunity to patients to return to mean-
ingful active lives within or without the confines of the nursing
home setting.

14.5.3. Only upon a physician's order shall a patient's
participation in an activities program be restricted and such
ordexr shall be given in accordance with Section 9.5.7 Section
9.6.7 and Section 9.2 of these regulations.

14.5.4. There shall be a written plan for the facility's
recreation and activities program which shall address the follow-
ing types of activities as appropriate to the needs of the facil-
ity's patients:

(a) social and interpersonal activities which provide op-
portunity for fun, enjoyment and the development of friendships,
such as: parties, dances, banquets, coffee hours and games;

(b) diversional and recreational activities designed to
emphasize individual accomplishment, provided diversion and aid
in adjustment to long-term rehabilitation, such as: sewing,
palnting, and other craft-type activities;

(c) opportunities for participation 1in volunteer service
activities, such as: assisting in community fund drives, making
toys for underprivileged children, assisting other residents, and
preparing church literature;

(d) intellectual activities designed to provide mental
stimulation, such as: discussion groups, 1library services and
materials, book review groups, music appreciation, and lectures
or classes;

(e) spiritual or religlious activities, such as: formal
worship, scripture reading and study, mission work, and hymn
singing. Care shall be taken to insure the representation of all
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faiths of indlvidual residents in the nursing home;

(f) exercise and physical activitles to assist residents to
keep active and alert, such as: individual and group exercise
sessions and programs, outdoor walks, and sports and games adap-
ted to the capabilities and needs of the individual participants;
and

(g) a resident council which meets monthly and shall con-
sider and have the right to express patlent's grievances, to
represent patients in the facility generally and to make recom-
mendations concerning facility policies and procedures.

The activities specified in Section 14.5.4 are included only
as examples and as such shall not be taken as exhaustive lists
nor shall the lists be interpreted as a minimum or maximum set.

14.5.5. A facility shall make provisions to enable and
shall encourage relatives and friends of patients to participate
in actlivities with patients,

14.5.6. The recreation and activities program shall provide
for a variety of activities to occur during evenings and weekends
as well as during the daytime hours of the usual business day.

14.5.7. The recreation and activities program shall provide
individual activities for those who are unable or wunwill-
ing to participate 1in group activities. Both small and large
group activities shall be provided.

14.5.8. Recreation and activity staff shall participate in
the development of patient care plans.

14.6. Recreation and Activities Staffing (Class I1I)

14.6.1. A nursing home shall appoint a patient activities
director and such additional staff as needed to carry out the
patient activities program, but not to be less than the equiva-
lent of one staff member per 120 patients in the nursing home.

14.6.2. The patient activities director's duties shall
include at least the following:

(a) development of the recreation and activities plan;

(b) organizing and directing the recreation and activity
program;

(c) organizing and directing a program of volunteer ser-
vices for patients;

(d) maintenance of a current record of community services,
resources, programs and faclility materials accessible to the
staff, patients, and patients' relatives and friends;

Page 67




64 CSR 13

(e) development of a written monthly activities schedule at
least one month in advance;

(f) ascertaining from each patient's care plan any physi-
clan's orders limiting any patient's participation 1In the ac-
tivities program; and

(g) documenting patients' participating in activities and
reasons for nonparticipation in otherwise appropriate activities;

(h) working in collaboration with the director of social
work services with the resident council; and

(1) providing in-service 'tzaining to other staff members
and volunteers in recreation and activities.

14.7. Recreation and Activities Facilities (Class II)

14.7.1. A patient activities area shall be provided with
comfortable furniture in good repair.

14.7.2. A facility shall provide transportation for pa-~
tients to and from patient activities.

14.7.3. Appropriate activities shall be provided to pa-
tients unable to leave their rooms.

$64-13-15. Plans for Care and Medical Records
15.1. Plans for Care and Discharge (Class I)

15.1.1. A patient care plan shall be developed for each
patient upon admission and maintained by the nursing service in
cooperation with all other services. The plan of care shall
provide a profile of the needs of the individual patient, iden-
tify the role of each service in meeting those needs, and the
supportive measures each service will use to complement each
other service in the accomplishment of the overall goal of care.
The patient care plan shall be 1in writing and contain at least
the following:

(a) goals to be accomplished;

(b) individually designed activities to meet goals;
(c) theraples;

(d) treatments, including diet reguirements; and

(e) a statement of which professional service or individual
is responsible for each element prescribed in the plan.

15.1.2. A nursing home shall have written policies and
procedures to ensure that through patient care conferences or
other methods of coordination, the patlient care plan shall be
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reviewed and zevised as needed but at least quarterly. Such
teview shall be noted in the medical record.

15.1.3. Policles and procedures shall delineate the rules
and responsibilities of each service in relation to the patient
care plan.

'15.1.4. The patient care plan shall be avallable for use by
all personnel caring for the patient.

15.1.5. Relevant information £from the patlent care plan
shall be made available with other information that is trans-
mitted when the patient 1s transferred to another facllity or
referred for continuing care by other agencles upon dischaxrge to
the community.

15.1.6. A nursing care plan shall be maintained in accor-
dance with the orders of the designated physician establishing
and maintaining the plan. 1t shall include directions for the
following:

(a) how the nursing staff will provide care needed to
achieve the goals in the patient care plan;

(b) medications and treatments;

(c) diets and special dietary needs;

(d) activity limitatlons, if any;

(e) a bathing and grooming schedule; and

(£) recreational activities and limitations for the pa-
tient.

15.1.7. A discharge plan shall be maintained and shall
include at least the £following: (a) an initial assessment at
admission or within no less than seven (7) days after the date of
admission, including discharge potential and goals; (b) relevant
information concerning such areas as nursing assessment, social
history, rehabilitation potential, patient needs at discharge and
community resources available; (c) periodic review and reevalua-
tion at reqular intervals, preferably on a monthly basis for the
first three months after admission and in no instance less than
quarterly. Detail and content of the discharge plan after the
initial assessment will vary with the condition of the patient.

15.1.8. When a patient is discharged to another facility or
agency or to his home, a discharge summary shall be prepared
prior to the discharge. The complete discharge summary shall be
transmitted to the receiving facility or agency at the time of
discharge. If the patient 1s discharged to his home, the patient
shall be given appropriate information concerning his needs for
care and medication. The discharge summary shall include: (a)
patient name and ldentlfying number; (b) name of attending physi-
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cian; (¢) date of admission; (d) date of discharge; (e) provi-
sional and final dlagnosis; (f) course of treatment and care in
the faclility; (g) pertinent diagnostic £findings; (h) essential
information regarding the patients' 1illness or problems; (1)
restorative procedures; (Jj) medication instructions; (k) facili-
ty, agency or location to which discharged; and (1) dated physi-
cian signature.

15.2. Medical Record Required (Class I1I)

15.2.1. A facility shall maintain a medical record for each

patlent, which complies with the standards set forth in this
Section.

15,2.2. Medical records shall be completed promptly within
a time specified in the facility's policies and procedures, not
to exceed thirty (30) days past discharge.

15.2.3. All clinical information pertaining to a patient's
stay and medical care shall be centralized in a single medical
record following discharge.

15.2.4. Medical records of discharged patients shall be
maintained for at least three (3) years from date of discharge,
or in the case of a minor, three (3) years after the patient
becomes of age under state law.

15.2.5. Overall supervisory responsibility for the mainten-
ance of medical records services shall be assigned to a full-time
employee of facility.

15.2.6. The facility shall employ sufficient personnel
competent to perform the functions required of a medical record
service.

15.2.7. Records shall be maintained at a location that is
accessible to appropriate staff. '

15.2.8. Medical records shall be kept in a manner which is
orderly and which maintains ready accessibility and retrieval of
information.

15.3. Confidentiality of Medical Records (Class II)

15.3.1. The facility shall safeguard medical record infor-
mation against loss, destruction or unauthorized use.

15.3.2. The facility shall establish written policies and
procedures specifying who may use medical records, wunder what
conditions they may be removed from the facility and under what
conditions .information from them may be released.

15.3.3. Access to medical records shall be 1limited to des-
ignated staff members, physiclans, representatives of the West
Virginia board of health, authorized representatives of federal
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or state departments of health, agencles designated by a third
party payment contract, the patient or a person or agency given
written permission by the patient ox by the patlient's guardian or
committee.
15.4. Contents of Medical Records (Class II)
15.4.1. A patient's medjcal record shall contain at least:

(a) basic identifying information as 1listed In Section
15.4.4;

(b) date and time of admission;

(c) a signed, dated admission and medical history, com-
pleted in accordance with Sectlon 10.3.1(a);

(d) signed physiclian's orders, including those pertaining
to medication, special procedures, treatments, diet and medical
procedures;

(e) progress notes signed and dated at the time of each
entry by appropriate staff authorized to write notes according to
the written policies of the facility;

(£) nursing notes as kept current and signed by nursing
personnel;

(g) signed and dated laboratory and x-ray reports, when
such procedures have been ordered;

(h) a patient care plan as required in Section 15.1.1;

(1) a nursing care plan as required in Section 15.1.6;

(3) a discharge plan as required in Section 15.1.7; and

(k) a discharge summary as required in Section 15.1.8.

15.4.2. A physicilan shall countersign all verbal orders at
the time of his next visit or by mail if returned within ten (10)
days.

15.4.3. Policies shall specify the authority of at least
the following types of practitlioners in addition to physicians to
write progress notes in medical records: nurses; social workers;
therapists; psychologists; dentists; and podiatrists.

15.4.4. Basic ldentifying information shall include:

(a) patient's name and any identification number;

(b) room number;

(c) soclal security number;
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(d) marital status;
(e) date of birth;
(£) sex;
(g) home address;

(h) telephone number of referral agency including hospital
from which admitted;

(1) name, address, telephone number of attending physician;

(J) name, address and telephone number of next of kin or
other responsible person;

(k) religious preference; and

(1) any pre-burial arrangements.

15.4.5. Nursing notes shall include at least:

(a) description of the care provided;

(b) nursing history;

{c) assessment of observed signs and symptoms;

(d) reactions to treatments and medications;

(e) changes in patient's physical or emotional condition;

(£) documentation of any unusual incident involving a pa-
tient; and

(g) nursing summary as indjicated by patient needs.
$64-13.16. Penaltles
16.1. Director's Authority

16.1.1. The director shall have the authority to invoke
penalties against a facility violating the provisions of these
regulations in accordance with the provisions of these regula-
tions and pursuant to Chapter 16, Article 5C of the West Virginia
Code of 1931, as amended.

16.1.2. The director shall by order reclassify a facility
or reduce the bed capacity of a facility or both, when on the
basis of inspection he makes the following findings: (a) that
the licensee is not providing adequate care under the facility's
exlsting classification or bed capacity; and (b) that reclassi-
fication, reduction 1in bed capacity or both would place the fa-
cility In a position to render adequate care.
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16.1.3. The director shall notify a licensee of reclassi-
fication, reduction in bed capacity or both, stating the terms of
the order, the reasons therefor and the date set for compliance.

16.1.4. The director may suspend or revoke a license 1If he
finds upon inspection that there has been a substantial failure
to comply with the provisions of these requlations or Chapter 16,
Article 5C of the West Virginia Code of 1931, as amended.

16.1.5. The director may refuse to grant a license and may
revoke a license if he determines there has been subterfuge or

other dishonest action in applying for an original or renewal
license.

16.1.6. The suspension, expiration, forfeiture or cancella-
tion by operation of law or order of the director of a license
issued by the director shall not deprive the director of the
authority as provided by law and these regulations to take any of
following actions: (a) 1institute or continue a disciplinary
proceeding; (b) institute or continue a proceeding for the denial
of a license application; (c) enter an order denying a license
application; and (d) take any other disciplinary action as pro-
vided by state law or rules and regulations.

16.1.7. Withdrawal of a license application shall not de-
prive the director of the right to penalize the applicant on any
other ground using any authority otherwise provided by law or
these regulations.

16.2. Procedure for Director's Action

16.2.1. When the director takes action pursuant to Section
16.1 of these regulations, the director shall file a complaint

stating the facts constituting a ground or grounds for the ac-
tion.

. 16.2.2. When the director files a complaint, the director
shall notify the licensee, in writing, of the filing of the com-
plaint.

16.2.3. Notice shall include the following items: (a) a
copy of the complaint; and (b) notification of the availability
of a hearing pursuant to Section 17 of these regulations.

16.2.4. Notice shall be served by certified mail, return
receipt requested.

16.2.5. The director has the right to enforce a regulation,
administratively or in court, without first affording an opporxr-
tunity to correct a deficiency pursuant to Section 5.7 of these
regqulations when the director finds either of the following: (a)
that violation of the regulation Jeopardizes the health or safety
of a patient; or (b) the vliolation is the second or subsequent
violation of the same regulation within twelve months.
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16.3. Procedure for Civil Penaltles

16.3.1. Upon a determination that civil penalties are to be
imposed pursuant to the West Virginia Code of 1931, as amended
and Section %.7.11 of these regulations, the director shall issue
a citation to the 1licensee or non-licensed operator. Provided
that in the case of a penalty for a facility's failure to correct
a deficiency of a non life threatening nature, the director shall
prior to issuing the citation notify the licensee or non-licensed
operator by registered or certified mail that civil penalties
will be imposed on a date to be specified by the director unless
the corrective actions specified by the director are implemented
in an acceptable manner.

16.3.2. The citation shall be served personally upon the
licensee or non-licensed operator by a duly authorized represen-
tative of the director. If a citation is not served personally,

it shall be sent by registered or certifled mail, return receipt
requested.

16.3.3. Each citation shall be in writing and shall include
at least the following: (a) an assessment of civil penalties
according to the nature of the violation or violations; and (b) a
description of the nature of the violation fully stating the
manner in which the licensee or non-licensed operator violated a
specific statutory provision or regulation and the particular
place or area of the facility in which it occurred.

16.3.4., The name of any patient jeopardized by the viola-
tion shall not be specified in the citation in order to protect
the privacy of the patient. However, at the time the licensee or
non-licensed operator is served with the citation, the licensee
or non-licensed operator shall also be served with a written list
of each of the names of the patients alleged to have been jeopar-
dized by the violation. If the violation jeopardized all of the
patients of the entire facility, such fact shall be specified in
the citation and a written 1list of the names of the patients
involved is not required to be furnished to the licensee or non-
licensed operator.

16.3.5. For each violation of a Class I standard, as listed
in Section 5.10.5 a civil penalty of not less than one hundred or
more than one thousand dollars shall be imposed. For each viola-
tion of a Class I! standard, as listed in Section 5.10.6, a civil
penalty of not 1less than fifty dollars and not more than one
hundred dollars shall be imposed. For each violation of a Class
I1I standard, as listed in Section 5.10.7, a civil penalty of not
less than twenty-five dollars and not more than fifty dollars
shall be imposed.

16.3.6. Each day a violation continues, after the date by
which correction was requlired by an approved plan of correctlon,
or if an approved plan of correction was not submitted, the date

on which such plan was due, shall constitute a separate viola-
tion.
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16.3.7. In fixing the amount of the civil penalty to be
imposed for violations, the director shall consider: (a) the
gravity of the violation, which shall include: (1) the degree of
substantial probability that death or serious physical harm will
result and, if applicable, did result from the violation; (2) the
severity of serious physical harm most 1likely to result, and if
applicable, that did result, £from the violation; and (3) the
extent to which the provisions of the applicable statutes or
regulations were violated; and (b) any previous viclations com-
mitted by the licensee.

16.3.8. If a licensee or non-licensed operator does not
wish to contest a citation, he shall submit to the director,
within four (4) business days after the issuance of the citation,
the total sum of the penalty assessed.

16.3.9. If a licensee or a non-licensed operator desires to
contest a citation, or the date specified for correction of a
violation, he shall, within four (4) business days afterx service
of the citation or specification of time in which a violation is
to be corrected, serve upon the director, either personally or by
registered or certified mail, the licensee's or non-llcensed
operator's written notice pursuant to the Rules of Procedure for
Contested Case Hearings and  Declaratory Rulings, West Virginia
Department of Health Procedural Rules, Geries-1; 64 CSR 1, 1983.

$64-13-17. Administrative Due Process

17.1. An applicant for a license or a licensee or any other
person aggrieved by an order or other action by the director
pursuant to these requlations or to Chapter 16, Article 5C of the
West Virginia Code of 1931, as amended, shall have the oppor-
tunity for a hearing by the director, upon written request to the
director in a manner prescribed in and by the aforementioned
Rules of Procedure for Contested Case Hearings and De-
claratory Rulings, West Virginia Department of Health Procedural
Rules, Serxies-%1; 64 CSR 1, 1983.

17.2. A hearing pursuant to this Section shall be conducted
in accordance with the pertinent provisions of Chapter 29A,
Article 5 of the West Virginia Code of 1931, as amended and the
aforementioned Rules of Procedure for Contested Case Hearings and
Declaratory Rulings, West Virginia Department of Health
Procedural Rules, Series-%; 64 CSR 1, 1983.

17.3. Notice of an order suspending a facllity's license
shall specify the conditions giving rise to the suspension which
the licensee must correct during the period of suspension in
order to have the license reinstated.

17.4. 1f the director revokes a license, the director may
stay the effective date of revocation by no more than ninety (90)
days upon a showing that the stay is necessary to assure appro-
priate placement of patients.
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17.5. The director's order shall be final unless vacated or
modified either personally or by registered or certiflied mail or
the licensee's or non-licensed operator's written notice pursuant
to the Rules of Procedures for Contested Case Hearings and De-
claratory Rulings, West Virginia Department of Health Procedural
Rules, Beries-i; €4 CSR 1, 1983.

17.6. 1In addition to all other powers granted to the direc-
tor under Chapter 16, Article 5C of the West Virginia Code of
1931, as amended and these regulations, the director may hold a
case under advisement and make a recommendation as to require-
ments to be met by the licensee in order to avoid suspension or
revocation of a license, in accordance with Chapter 16, Article
5, Section 11 of the West Virginia Code of 1931, as amended.

17.7. Where the director takes a case under advisement, the
director shall:

(a) enter an order stating the decision to hold the case
under advisement;

(b) notify the licensee and his attorney of record, if any,
of the action, by certified mail, return receipt requested;

(c) enter an order showing satisfactory compliance, dis-

missing the complaint, if the licensee meets the requirements of
the order; and

(d) wupon entering the second order, under this Section, the
director shall notify the licensee and his attorney of record, if
any, by certified mail, return receipt requested.

§64-13-18. Severability - 1If any provisions of these rules or
the application thereof to any person or circumstance shall be
held invalid, such invalidity thereof shall not affect the provi-
sions or application of these rules which can be given effect
without the invalid provisions or application, and to this end
the provisions of these rules are declared to be severable.
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TABLE 64-13A

6.3.
*6.4.
6.5,
6.7.
6.11.
*8.1.
8.4.
8.6.
8.7.
8.8.
9.6.
*]10.2.
10.3.
*11.1.
11.2.
*11.4.
*11.5.
*11.6.
11.7.
12.1.
*12.4.
13.1.
*13.4,
*13.5.
*15.1.

Construction, Life Safety and Related

Site Characteristics/Accessibility
Increase in Bed Capacity

Nursing Equipment, Sterile Supplies, and Linens
Laundry

General Health and Safety Requirements
Fire Drills _

Provisions for Emergency Calls

Infection and Communicable Disease Control
Isolation

Rights with Regard to Treatment
Availability of Medical Services

Services of Attending Physiclan

Nursing and Patient Care Staffing
Management of Nursing Services

Nursing Staff Responsiblilities

Restorative Nursing Care

Use of Restraints

Notice to Physician of Accident or Illness
Dietetic Service to be Maintained

Meals

Provision of Pharmaceutical Services
Pharmaceutical Policies and Procedures
Patient Medications
Plans for Care and Discharge.
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TABLE 64-13B

*6.6. Equipment and Furnishing of Patient Rooms
*6.8. General Maintenance
6.9. Waste and Refuse Disposal
7.1. Governing Body
7.2. Administrator
7.3 Administrator Functions
*7.4. Admission, Discharge and Transfer Policies
7.5. Admission Contract
*7.11. Staff Development
*8.2. Disaster Plan
*8.3. Disaster Training
8.5. Disaster Rehearsal and Fire Drill Reports
8.9. Animals
*3.1. Implementations of Patients' Rights
9.2. Limitation of Patients' Rights and Derivative Rights
9.3. Civil Rights
*9.4. Rights to be Informed
*9.5., Rights to Communication and Personal Property
9.7. Rights to Confidentiality
9.8. Financial Rights
*93.10. Complaint Procedures
*3.11. Access
10.1. Medical Director
*¥10.4 Availability of Dental Services
*¥10.5. Inservice Training in Dental Care
11.3. Charge Nurse
11.8. Accident and Incident Reports
12.2 Director and Staffing of Dietetic Service
*12.3. Menus and Supplies
*13.2. Supervision of Pharmaceutical Services
13.6., Medication Storage
14.1. 8Social Work Services to be Provided
*14.2. Plan for Social Work Services
*14.3. Social Work Services Staffing
14.4. Social Work Services Facilities
*14.5 Recreation and Activities Program
*14.6. Recreation and Activities Staffing
14.7. Recreation and Activities Facilities
15.2 Medical Record Required
15.3. Confidentiality of Medical Records
*15.4 Contents of Medical Records.
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TABLE 64-13C

6.10.
7.6.
7.7.

*7.8.
7.9.

7.10.
9.9‘

9.12.

11.9.

13.3.

Cleaning Supplies

Life Care Contract

Prohibited Activities

General Recordkeeping Requirements
Administrative Records

Personnel Records

Fiduciary Responsibilities of the Facility
Notice and Posting Requirements

Report of Death

Pharmaceutical Services Committee.
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TABLE 64-13D. SCORES REQUIRED FOR A, B AND C RATINGS IN EACH CATEGORY OF THE

REGULATIONS
RATING
3;‘;' CATEGORY
* | A (o B A
6 | Physical Facilities, Equipment and
Related ' £70 71-74 | 715-19 80-88
7 | FPacility Governance and Management 566 67-78 | 19-87 86-97
8 | General Health and Safety £72 73-75 | 76-80 81-89
9 | General Patients' Rights Policies
and Procedures 581 82-91 | 92-100 | 101-112
10 | Medical and Dental Services £38 39-41 | 42-45 46-50
11 | Nursing Services $72 | 73-78 | 79-82 83-90
12 | Dietetic Services $31 32-34 | 35-36 37-40
13 | Pharmaceutical Services <44 45-50 | 51-53 54-59
14 | Social Work Services and Recreation
and Activity Services 48 49-55 | 56-60 61-67
15 | Plans for Care and Medical Records £29 30-32 | 33-34 35-39

1. s = less than or equal to.

NOTE: Table 64-13D has been reformatted, but there has been no change in
content.




TABLE 64-13E.
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MINIMUM RATIOS(3) OF PATIENT CARE PERSONNEL TO PATIENTS

TOTAL PATIENT
NUMBER LICENSED NURSES AIDES CARE PERSONNEL
OF
DATIENTS NUMBER HOURS NUMBER HOURS NUMBER HOURS
PER DAY PER DAY PER DAY PER DAY PER DAY PER DAY
3-10 3(b) 24 3 24 6 48
11-20 3(b) 24 4 32 7 56
21-30 3(b) 24 6 48 9 72
31-40 3(b) 24 8 64 11 88
41-50 3(b) 24 10 80 13 104
51-60 3(b) 24 12 96 15 120
61-70 3.5 28 14 112 17.5 140
71-80 4 32 le 128 20 160
81-90 4.5 36 18 144 22.5 180
91-100 5 40 20 160 25 200
101-110 5.5 44 22 176 27.5 220
111-120 6 48 24 192 30 240
121-130 6.5 52 26 208 32.5 260
131-140 7 56 28 224 35 280
141-150 7.5 60 30 240 37.5 300
151~-160 8 64 32 256 40 320
161-170 8.5 68 34 272 42.5 340
171-180 9 72 36 288 45 360
181-190 9.5 76 38 304 47.5 380
191-200 10.0 80 40 320 50 400
Over 200 Shall be calculated for each facility
] 1 ]
{a) Numbers are full-time personnel equjvalents based on forty (40)

NOTE:

Table 64-13E has been reformatted and the two footnotes are placed

here instead of in the text of the rule; no substantive changes

have been made.
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MENTAL HEALTH ASSOCIATION IN WEST VIRGINIA

702% LEE STREET, EAST CHARLESTON, WEST VIRGINIA 25301 PHONE (304) 340-3B12

August 11, 1988

Dr. David K. Heydinger, Director
Department of Health

1800 Washington Street East o B3
Charleston, West Virginia 253035 =R <
Lot B T

Dear Dr. Heydinger, o W™

e S
S N

Attached find the written comments from the MentalsHealth Eg
Association on proposed amendments to the Nursing Home Licgpguﬁ”
Regulations implementing HB4143, =0

[ g TR

From the bill's introduction our primary concern has bégn that
the bill did not provide a mechanism to admit persons to nursing homes
without their informed consent or without due process having taken
place. We are satisfied that the Board of Health has recognized the
Legislature's intent in this regard and are grateful the Board has
kept such language from being incorporated into the proposed
regulations.

The attached comments focus on four other areas which we felt
needed to be added or strengthened in recent drafts of the
regulations. These areas pertain to: special requirements for the
administration of psychotropic medication to persons with psychiatric
disorders; limitations on additional determinations of incapacity;
accountability by the provider during periods of substitute consent;
and an expedited appeals process. Our main focus, however, is on a
provision to obtain informed consent for administering psychotropic
medication to an incapacitated adult. We have also recommended a
revision in the determination of capacity which recognizes the need to
draw on specific medical expertise in the case of patients with
psychiatric disorders.

Existing laws and literature on substitute consent are complex
and thus far have failed to resolve the complexities. In reaching its
recommendations, the MHA has tried to balance the need to address a
growing health care problem with the need to ensure adequate
protection to persons with mental illness. Unfortunately we sometimes
overlook the need for such special protections when we seek to remedy
a health care problem that affects a large and diverse population.

We hope the attached suggestions may be of use to the Board of
Health and may ultimately serve all consumers who potentially stand to
benefit from the proposed regulations.

Sincerely,

c___/ SL_%;

Carol Sharlip

Encl.

~ o T = [ e B ]




MENTAL HEALTH ASSOCIATION IN WEST VIRGINIA

702% LEE STREKT, EAST CHARLESTON, WEST VIRGINIA 23301 PHONE (304) 340-3512

TESTIMONY FROM MENTAL HEALTH ASSOCIATION IN WEST VIRGINIA

Submitted for Department of Health Public Hearing
August 12, 1988

RE: Nursing Home Licensure
Regulations Implementing HB 4143

The attached recommendations and comments concentrate on four
areas of revision to the proposed amendments to implement HB
4143. These areas pertain to the MHA's perception, based on its
research and experience, of a need to establish specific
language in the regulations to deal with 1) psychotropic
medication, 2) time-limits on the extension of incapacity,

3) accountability by the provider during periods of substitute
consent, and 4) an appeal process. Additional suggestions are
made to encourage clarification in the language of the
regulations wherever possible.

“*9.2.,1., Definitions

(2) (b) Any Interested Person - +.....Whether or not good
cause exists shall be determined by a licensed social
worker employed by the nursing home.

Comments: The MHA believes good cause should not be
determined by an employee of the provider of services
and that this portion of the amendment contains a
conflict of interest.

As alternatives to the above, consideration might be
given to a determination by a treatment team
consisting of a physician, nursing home ombudsman,
and social worker, or by designated staff of the
community mental health center, or by the
estabishment of Substitute Decision Making Committees
by the Department of Health as suggested by a New
York State model.

(2) (e) 1Incapacity of an Individual (or like words) - The
. inability, because of insufficient physical or mental
capacity, of an adult nursing home resident to
appeciate the nature and implications of a health
care decision, to make an informed choice regarding
the alternatives presented, and to communicate that
choice in an unambiguous manner.

Comment: The above contains a slight change in the
Department of Health wording.
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~~9,2.2. Presumption of Capacity - An individual shall be
presumed capable of making health-care decisions
unless otherwise certified under 16-5C-5a of the
West Virginia Code. Physical or mental incapacity to
make a health-care decision shall not be inferred
from the fact that an individual:

(a) Has been voluntarily or involuntarily hospitalized
for mental illness pursuant to Chapter 27 of the WV
Code;

(b) Is mentally retarded or has been determined by a
court to be incompetent to refuse commitment.

Comment: Recommended addition to the regulations.

“*9,2.4. Determination of Capacity

(a) Physical incapacity to make a health care decision
must be certified by 2 physicians who are licensed
in West Virginia and qualified to make such a
determination. At least one of the physicians
shall have examined the individual in question
within one day preceding the certification of
incapacity. Both professionals shall give a
written opinion regarding the cause and nature of
the incapacity as well as its extent and probable
duration. Whenever possible, the individual's
attending physician will be one of the two
certifying physicians.

(b) Mental incapacity to make a health-care decision
must be certified by at least one psychiatrist and
a physician, or at least one psychologist and a
physician who are licensed in West Virginia and
qualified to make such a determination. At a
minimum, either a psychiatrist or a psychologist
certifying the mental incapacity shall have
examined and consulted with the individual in
question within one day preceding the certification
of incapacity. Both certifying professionals shall
give a written opinion regarding the cause and
nature of the incapacity as well as its extent and
probable duration. Whenever possible, the
individual's attending physician or therapist will
be one of the two certifying professionals.

(¢) Certification of incapacity under this section
shall be limited in its effect to the making of
health care decisions and shall not be construed as
a finding of incapacity or incompetency for any
other purpose., )
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Comments: It is suggested that due to the
signficant import that determination of incapacity
has in these regulations, we recommend that the
regulations affecting such determination be listed
under a specific heading rather than appear as an
item under File Documentation. Given the
seriousness of any revokation of a person's
self-determination, we would not want to see the
significance of such a determination de-emphasized
or undervalued by virtue of how it is placed in the
regulations themselves.

In addition, we have strengthened the setting in
which this determination is made and have sought to
provide expert examination in the case of those
individuals whose mental incapacity may be
complicated by a diagnosis of mental illness.

""9.2.5. Patients' Representatives - The rights and
responsibilities set forth in these regulations
shall devolve to a party other than the patient only
under the following circumstances:

(a) An adjudicated guardian or committee has been
appointed for the resident pursuant to Chapter
44-10-A of the WV Code or,

(b) A resident has executed, in writing, an
applicable durable power of attorney for health
carej or

(c¢) An incapacitated individual has a
representative pursuant to 16-5C-5a of the WV
Code. Such representative will be appointed from
one of the following:. . « « .

(6) an authorized representative of a licensed
not—-for~profit guardiapship service: Provided that
there is no reason to believe that the proposed
nursing home health care service is contrary to the
resident's expressed beliefs, known wishes, or best
interests.

Comment: Suggested changes in wording.

"~9.,2.6, Under West Virginia Code Section 16-5C-5a, substitute
consent by a patient representative cannot be used
to admit an individual to a nursing or personal care
home. :

Comment: Suggested change in wording.
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“~9,2.,7. File Documentation

(b) If a patient is represented under an applicable
power of attorney or durable power of attormey for
health care then a clear and legible copy of that
instrument shall be maintained in the resident's
health care record.

(e¢) If an intapacitated patient has a
representative pursuant to 16-5C~5a of the West
Virginia Code and Section 9. . . above, then the
following matters shall be documented in the
patients's health care record:

(1) A determination of incapacity shall be
documented in writing in the patient's health care
record according to the provisions of Section 9.2.4
above.

(2) and (3) let stand

(4) Notation that notice of incapacity was
personally delivered to patient verbally and in
writing.

(5) Evidence of any oral or written objection by
the patient to the determination of incapacity, the
appointment of a patient representative, or the
patient representative who has been appointed.

(6) Evidence that the results of the examination
were delivered to the patient's representative.

"(7) Evidence that written notification of a
determination of incapacity was sent to the
Department of Health.

(8) 1In the case of a prescription for psychotropic
medication to incapacited individuals with diagnosed
mental illness, a written Consent to Treatment form
signed by the patient representative. The Consent
to Treatment shall list the name of the patient, the
name of the prescribing doctor, the date of the
prescription, the name of the psychotropic
medication(s) being prescribed, the potential
side-effects of said medication(s), the prescribed
dosage, and the signature of a nursing home medical
staff person.

(9) A nursing home shall document its good faith
efforts to contact permitted representatives, but
shall suffer no deficiency for any failure to
contact all potential representatives so long as it
has acted reasonably and in good faith,
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(10) 1If one or more eligible persons refuse....such
refusals shall be documented in the patient's health
care records.

(11) The name of the person so determined to be the
patient's representatives and the relationship of
that representative to the patient and his/her
qualifications to represent the patient shall be
documented in the patient's health care record.

Such person's willingness to serve shall be
acknowledged in writing and witnessed by a person
who is not related to the patient or patient
representative,.

(12) Evidence that the notice of the acceptance of
a person to be the patient's representative was sent
to persons of significant standing with regard to
the patient.

Comments: HB 4143 and its subsequent proposed

regulations seem written to cover nursing home
residents in general. However, 1t is wise to
acknowledge that there are classes of persons who
are not adequately covered or protected by the
proposed regulations.

Our concern lies with those persons with diagnosed
mental iliness who are also nursing home residents.
Although nursing home residents are not limited to
the elderly, they constitute the majority in most
nursing homes. Literature on geriatric mental health
suggests that mental disorders are particularly
common among the elderly. A National Nursing Homes
Survey revealed that close to 60% of the resident
population had some form of serious mental,
behavioral, or emotional disorder. A Johns Hopkins
study of nursing homes<+estimated that 94% of
residents had a diagnosis of mental illness by DSM
I1I standards.

The administration of psychotropic drugs for the
treatment of mental disorders is frequently given
special consideration because of the toxicity and
strong side-effects such drugs incur, and because of
their ability to interfere with thought processes at
the same time as ameliorating those thoughts which
are disturbing. Thus, the administration of
psychotropic medication becomes a complicating
factor in the determination of capacity in a person
of any age.

However, the administration of psychotropic
medication in the elderly is deserving of special
attention because of the evidence that the elderly
~are more susceptible to side-effects.
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In West Virginia, psychiatric patients in state
facilities are given the right to refuse treatment
and, under the provisions of the Hartley Consent
Decree, must give written informed consent for the
adminstration of psychotropic medication. It is the
belief of the MHA/WV that any psychiatric patient
deserves equal and adequate protection wherever and
whenever such drugs are administered. -

9.2.8. Authority

A nursing home may rely on the apparent authority of
an adjudicated committee or guardian, or
attorney-in-fact...not necessarily limited to the
following:

(a) to give or withhold consent for treatment and
the provision of health care services in a nursing
home;

(b) to give or withhold written consent for the
administration of psychotropic medication to an
individual with a diagnosed mental illness;

(e) to acknowledge in writing the receipt of
notification of patient rights, etc....;

(d) to exercise all rights and responsibilities
with regard to health care treatment and health care
services provided in the nursing home, including
consultation with the patient's physicians,
psychiatrists, or other health care personnel, but
excluding financlal matters relating to those
services.

Comments: suggested changes in wording and some
additional wording.

0 9.2.9. Limitation in Certain Cases

(a) Those acting as a patient representative
pursuant to Section 9. . . above shall not have the
power to:

(1) To consent to an abortion, sterilization, or
psycho—-surgery unless authorized by a court;

(2) To consent to convulsive therapy, or behavior
modification programs involving aversive stimuli,
unless authorized by a court;

(3) To consent to a "no code" or "do not
resuscitate" instruction;

(4) To consent to the handling of financial or
lbusiness matters.
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(b) A determination of incapacity pursuant to
Section 9. . . above shall expire after 6 months or
upoun the patient's earlier discharge from the nursing
home. At the end of the initial 6 month period, a
nursing home may obtain a re-evaluation according to
the provisions of Section 9.2.4 above for the purpose
of obtaining one additional 6 month period of
substitute consent for a patient. Documentation of a
determination of incapacity for a 6 month period of
incapacity beyond the initial & month period must
appear in the patient's health care record and
notification of such a determination must be made to
the Department of Health.

(¢) Within 30 days of the second 6 month period of
incapacity, if it is anticipated by the nursing home
that incapacity will continue beyond the second 6
month period, it shall be incumbent upon the nursing
home to petition for an adjudicated determination of
incapacity and the appointment of a committee or
guardian according to Chapter 44-10-A of the WV
Code.

Comments: The proponents of HB 4143 have urged the
necessity of these regulations to provide for
necessary health care services in a timely manner
when the health of an individual is at immediate risk
should such services forthcoming due to questions who
can legally consent to treatment. The MHA recognizes
the need for a mechanism to provide care for the
incapacited individual in certain situations. We do
question why West Virginia is choosing to write a
substitute consent bill which applies only to nursing
home residents rather than to all citizens as has

‘been done in other states.

However, our main concern with HB 4143 lies in the
lack of due process afforded the individual whose
autonomny and right to self-determination 1is revoked.

Over the long-term, questions of convenience and cost
for the provider and/or the family cannot override
the rights of the individual. It 18 our belief that
these regulations were devised to protect the
incapacitated individual in the short-term, but
beyond a 12 month period there is a need to provide
the individual with due process in a third party
setting with all the protections WV law currently
allows. This is not to say the MHA would not like to
see improvements in the current WV laws on
incompetency and guardianship, but we feel that even
minimal due process is preferable to no due process.
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9.2,10.

(d) with regard to "no patient shall be required to
be reevaluated within three months of a prior
evaluation except for good cause." deletion
suggested

Comments: If a patient can only be reevaluated once
every three months within 6 month periods, then the
patient must remain incapacitated fully half of any
six month period, or possibly half of a year given
the way the regs are currently written. This places
an undue burden on the individual whose capacity may
have been diminished only temporarily. The
regulations should, out of respect for the autonomy
of the individual, emphasize restoration of capacity
as soon as 1s possible rather than place limitations
on any consideration of restoration of capacity.

(e) When the authority of a patient's representative
expires or is terminated. . .The nursing home shall
keep such acknowledgment in the patient's health care
record, and notify both the patient representative
and the Department of Health that the patient
representative's authority has expired or been
terminated.

Patient's Alternative Representative

9'2.11.

Within 30 days of the appointment of a patient
representative, the nursing home shall also appoint an
alternative patient representative from the list of
priority persons. The consent of this alternate patient
representative shall be obtained in writing and
witnessed by a person not related to the patient or
patient representative. Documentation of said consent
will be entered in the patient's health care record.

Administrative Review

Comments: We believe that the process for review of a
determination of capacity should be convenient and
accessible to the applicant. Several options which
might be considered as an alternative to going through
the Contested Case Hearing Process of the Department of
Health are requesting a hearing from the County Health
Department or requesting a hearing from the local
Prosecuting Attorney.




