WEST VIRGINIA
SECRETARY OF STATE

KEN HECHLER

_ADMINISTRATIVE LAW DIVISION

Form #3 -

A

Do Not Mark In this Box

~—

FILED
1833 0EC 18 PN, 3 22

——— e e et ey, e et — — ——

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE

AND

FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY:

Board of Heazalth

CITE AUTHORITY S16-5C-5

TITLE NUMBER:__ %%

AMENDMENT TO AN EXISTING RULE: YES_%_ . NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: __*>

Nursing Home Licensure

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING PROFOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

THEIR REVIEW.

WG An.

My

George W, Lilley, Jx., Ed.D.

Acting Administrator

— . ——— . ——————




STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Building 6, Capitoi Complex

Gaston Caperton Charleston, WV 25305
Governor
DATE: December 4, 1589
TO: Gacrge W. Lilley, Jr., EQ.D.

Acting Administratorz
Division of Public Health

FROM: Taunja Willis Millerx, Secretary
Department of Health and Human Resources

RE: approval of Proposed Rule for Legislative Filing

You are hereby authorized to file with the Legislative Rule-

Making Review Committee the proposed Nuzsing Home Licensure Rule |

which was approved by the Board of Health on August 18, 1989.

TWM/Kpg




AMENDED
FWSCAL NOTE FCR PROPOSED RULES

Rule Title: "Nursing Home Licensure (Amendments), 64 CSR 13

X
Type of Rule: Legislative Interpretive Procedural

Agency Division of Heglth

Address 1900 Washington Street, East

Charleston, West Virginia 25305

. ANNUAL FISCAL YEAR

1. Effect of Procposed Rule | Increase Decrease; Current Next Thereafter
Estimated Total Cost. |$ - $ $ - $ 683 $ 683
Personal Services 530 530
Currént Expense 153 153
Repairs and Alter‘atioﬁs
Equipment
Other

2. Explanation of above estimates.

Costs are based on an estlmated two (2) additional hours of licensure inspection time
per nursing home. During fiscal year 1958, approximakely onlv 20 nursing home inspec~

tions will be conducted. Costs assocéiated with bearlngs are not 1ncluded sznce it is
assumed no hearings w111 be requested.

3. Objectives of these rules:

To provide for gubstituted consent for nursing home care, "where there has been no
adjudicaticon of lnc0npe;ence of a.patient orx prospective patient, or appeintment of

a guardian for such patient or prospective patient and where there is no appllcable
durable power of attorney for_such patient or prospective patient but where such .
patient or prospective patient is unable to grant informed consent.,:.”
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4. Explanation of Overall Economic Impact of Proposed Ruie,
A, | Economic Impact on State Government,

Assuming no hearings are requested, the sconomic impact on State government will be

minimal. ' The costs to administer the rule wllT be drawn Lrom existing funds for
health faeility licensure inspections.

B. Economic lmoact on Pelitical Subdivisions; Specific !ndustmes,
Specific groups of citizens, '

There will be some cost to the nursing homes in coleylng with notlflcaulon and re-
porting requirements, and some nursing homes may elect td pay £ét the cost of the
examinations for determination of Incapacity of patients.

C.. Economic Impact on Citizens/Public at Large. -

N/A

Data - November 320, 1889 o

Signature of Agency Head or Authorized Representative

My @31\9—043/

George W. Lilley, Jr., Ed. D ]
Acting Admlnlstrator o -
Division of Public Health T T T




CATE: December 19, 1989
TC: LEGISLATIVE RULE-MAXING REVIEW COMMITTEE
FROM: Division of Public Health

LEGISLATIVE RULE TITLE: Nursing Home Licensure

in

1. Autheorizing statute(s) citation §16-5C~-

2. a. Date filed in State Register with Notice of Hearing:

May 24, 1989

5. What other notice, including advertising, <2id you
give of the hearing? - :

Notice was mailed to zll nursing homes, hespitals, personal

care homes, and several professional associztions.

c. Date of hearing ({s): June 23, 1989

ih

. -Aat:ach list oI parscns wno apgpeared at hearing, commant:s
received, amendments, reasons {or amendments.
Attached X Ne comments recelived
=, pDate ycu filed in State Register the agency approvad
croposed Legislative Rule Iollewing public hearing:
(ce exact)

December 19, 1989

n

. Name and phone number o agency gerson to contact
for additicnal informaticn: .

Kay Howard 348-3223 N




I1£f the statute under which you oromulgated the submitted
rules requires certalin findings and determinaticns to be
made as a condition precedent to their promulgaticn:
a. Give the date upcen which you f£iled in the State
Register a notice ¢of the time and place of a
hearing for the taking cf avidence and a general
description of the issues to be decided.

N/4

b, Date ¢f hearing: N/A

¢c. ©On what date did you file 1n the State Register <t
findings and determinations raquired tegether with
zhe reasons therefocr? :

N/A
= Atcach fifdings z2nd determinaticsns az2nd rsssons:
actachec N/A
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TITLE 64
LEGISLATIVE RULES
DEPARTMENT OF HEALTH
NURSING HOME LICENSURE
SERIES 13

1590

Fer £iling with the
Legislative ERule-Making Review Committee




REVISED
WEST VIRGINIA BOARD OF HEALTH
RULE ABSTRACT
November 30, 138°%

Title: Mursing Home Licensure
CSR Title and Series: 64.CSR 13 __ Type: Legislative
Summary: The proposed aAamendments Implement West Virginila Code

§16-5C-%a. The legislation authozrizes substituted consent for
nursing home and personal care home services by a patlent's, cor
prcespective patient's, representative in the absence ¢f a commit-
tee, guardian or applicable durable power of attorney. The pro-
posed amendments, which are leocated In Section 9.2, establlish
procadural details, protection of rights, documentaticn and an

appeal process. . -

For further information contact: Regulatory Develcpment Section,
telephone 348-3223 or Larry Arnold, Special Asslistant and General
Counsel, Administration and Finance, telephone 348-0050, Depart-
ment of Health and Human Resources, Buliding No. 3, Capitel Com-
piex, Charleston, WV 25305.
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[PRCPOSEDR]
TITLE &4
LEGISLATIVE RULES
DEPARTMENT OF HEALTH

SERIES 13
NURSING HOME LICENSURE

§64-~-13-1. General

1.1. Scope - These 1legislative zrules establish general
rules and procedures for the licensing of nursing homes.

1.2. Authority - 816-5C-5 and-§:i6~5€-%t-- Related - §16-~5C-1
et s=g.

1.3. ¥Filing Date -
1.4. Effective Date -

1.5. Notice of Pubiig Hearing - Mav 24, 19893

1.5, Public Hearing - June 23, 1889

1.7, Approval Date -~ August 18, 1889

§64-13-2. BSupersession and Repeal of Former Regulations - These
legisliative rules supersede and repeal the Wesk-¥irginiaz-Nursing
Heme-Eicensing-Beard~Rultezg—ané-Regulatiens—fer-hicensing-of-Nurs-

ing-Hemesy-1573-~ Nursing Home Licansure, West Virginia Roard of

Health Legisliative Rules, 64 CER 13, 1983.

§64-13~3. Application and Enforcement

3.1.7 Application - These legislative rules shall apply to
every individual and every form of crganization, whether incor-
porated or unincorporated, includling any partnership, corpora-
tlon, trust, asscclation cr political subdivision of the state
which shall ocperate or apply to operate a nursing home as defined
in Chapter 16, Article 35C, Secticn Z2(c) of the West Virginia Code
¢f 1931, as amended and these regulations.

3.2. Enforcement - The enforcement of these legislative
rules 1s vested with the direcfor of the West Virginla deparitment
of health or his lawfuzl deslignee.

8c4-13~-4. Definitions

4.1, Applicant - The person who submits an application for
a license or renewal of a license Lo aoperate a nursing home.

4.2. Bad Capacilty - The maximum number cf beds the facility
iz currently licensed %fo offer for patlient occupancy.

4,2, Board - The West Virginia hoard of health.

4,4, Boarding Home - An establishment which is held forth
to the public as providing, or which i1s operated to provide only




£§4 C3R 13

room and board fo perscns not in need ¢f medical or nursing
treatment or personal supervision. In contrast to nursing homes
or personal care homes, a3 boarding home does not provide perscnal
assistance in eating, dressing, ambulation or any other daily
iving activities, any type of medical or nursing care, or any
degrae 0f personal supervisien.

4.5. Change of Ownershlp - Any transaction which results in
a change of contrel over the capital assets of a facility in-
cluding but not limited to a conditional sale, a2 sale, a lease or
a transfer. of title or contreolling stock {(Ssze Section 5.1.8 of
these regulations;. '

4,6, Controlling Person - any person who by reason o¢f a
direct o0r indirect ownership interest whether of record oxr bene-
f£igizl has the ability, acting either alone or in concert with
cthers with ownership interests, to direct or cause the direction
0f the management or policies ¢f a facility. No emplovee of the
department of health shall, by reason ¢f his official position,
e deemed to be a controlling persocon of any facility, ncr shall
any person who serves as an officer, administratcocr or other em-—
Dloyee or as & member of a board of directors cr trustees of any
facility bhe deemed to be a contrelling perscon solely as a result
of such position or his official actions in sugh position.

4.7. Day Care Services - Services and supervision provided
to nonresident iIndividuals who ares capable and desirous of semi-
independent living. Services may include supervised nutriticn,
planned, organized actlivities and protective supportive environ-
ment not toc exceed twelve hours per day per person.

4.8. Department - West Virginia department of health.

4.9, Director - The director o¢f the West Virginia depart-
ment ¢f health or other employes acting on behalf of the director
with wrilttean designation and identificaticn.

4,10, Facllity - Any nursing hcome as defined in Section
4.19 of these regulations.

4,11. Gender - The pronoun "he! shall dencte both the mas-
culine and Zfeminine gender. The use ¢f any word denoting the

masculine gender shall be taken to apply to both females and
males. - '

4,12. Governing Bedy - The individual, agency, dJroup or
corperation, appcinted, elected or otherwise designated in which
the ultimate responsibllity and autherity for the conduct o0f the

facility is vested.

4.13. Immediate Pamily - Each parent, chilg, spouse,
brother, sister, flirst and second cousin, aunt and uncle of an
individual, whether such relationsnip arises by reasons of birth,
marriage or sdoption.

Page 2




€4 C3R 13

4.14. License - The deocument 1issued by the director which
constitutes the authority to receive patients and perform ser-
viges included within the scope of these regulaticns.

4.15. Licensed or Registered - When applied £t£o a person
means that the person to whom the ‘term is applied i1s duly licen-
sed cr registered Lo follow a profsssion by the proper authorlity
within the State of West Virginia and when applied to a facility
means that the facility is duly licensed by the department of

health.

~4.16. Licensed Nursing Personnel - Registered professional
nurses and licensed practical nurses.

4,17. Licensee - The persocon cor body to whom the license is
issued, who shall be held responsible for compliance with all
rules, regulations and minimum standards.

4.18. HNursing Care - Thase procedures commonly employed in
providing for - the physical, emotional and rehabilitational nesds
cf the 111 or ctherwise incapacitated which zregulire technical
's5kills and .‘knowledge beyond that which the untrained person pos-
sesses, lncluding, but nect limited to, such procedures as: ir-
rigaticns; catheterizatlion; application of dressings; supezrvision
of special diets; cbjective observation of changes in patient
condition as a means of analyzing and determining nursing care
regquired and the need for further medical dlagnosis and treat-
ment; special procedure contributing to rehabillitatlion; adminis-
tration of medication by any methed ordered by a physiclan, such
as hypodermically, =zrectally, oz crally; and carryving out other
treatments prescribed by a physician which involve a 1like level
of complexity and skill in administration.

4.19. Nursing Home - Any instituetion, residence or place,
¢oxr any part or unit thereof, however named, in West Vizginia,
which iz advertlised, cffered, maintained or operated by the
ownership or management, whether for a consideration or not, for
The express or implied purpose of providing accommodations and
care, for a periecd of more than twentyv-four hours, for three oz
mere persons who are 111 or otherwise incapacitated znd in need
c¢f nursing care dus to physical or mental impairment, or which
provides services for the rehabilitation of persons who are con-
valescing from 1llness or incapacitation.

4.20. Nursing Perscnnel - The director of nursing, charge
nurse and all employees under the direct supervisiocn of the di-
recteor of nursing or charge nursa who attend to patlent-oriented
nursing functions, including reglstered professional and licensed
practical nurszes, nursing aides and orderlies, but excluding
amployees engsged In administration, dietetics, hgusekeeping,
lzundry and malntensance.

4.21. Patient - An individual under care in a nursing home.

Fage 3




64 CSR 13

4.22. Person - An individual and every £form of organiza-
tion, whether incorporated cr unincorporated, including any part-
nership, corporation, trust, associaticn or political subdivisicn

of the state.

4.22. Perscnal Assistance - Pesrsonzl services, including,
but not limited to, the fellowing: help in walking, bathing,
dress ing, feeding, or getting in or out of bed, or supervision
regquired because of the age or mental impairment of the patient.

4.24. Perscnal Care Home - Any institution, residonce oz
place, or any part or unit thereof, however named, in this state
which i1s advertised, offered, malintained or operated Dby the
ownership or management, whether for a consideraticn or not, fox
the express or implied purpose cf providing accommodations and
personal assistance, £or a period of more than twentyfour hours,
to six.or more persons who are dependent upon the services of
others by raason of physical or mental impairment but who do not

requlire nursing care.

4.25. Premises - A tract of land, together with all build-
ings, eguipment, fixtures and facilitlies erected, constructed or-
situated thereon, and all rights, powers, easemenits, and rightsi-—
way, and all interests in property, real, personal or mixed, now
owned or hereafter acguired by a licensed person and appurtenant
to or used in connection with the licensed facility.

-

4.26. Principal Stockholder - Any person who beneficially
owns, holds or has the power to vote fen percent or more of anvy
class of securities lssued by = cecrporation.

4,27. Restraint - Any device which limits mevement Dy the
patient and which cannot be removed easily by the patient, or any
chemical or drug used to limit movement by & patient or to limit
the mental capacity of a patient Dbeyond the regulirements of
therapeutic treatment.

4,28. Serious Physical Harm - That type of bodily injury in
which: (a) a part ¢f .the body would be permanently removed,
rendered functionally useless, or substantially reduced in
capacity, either temporarily or permanently; oxr (b) a part of an
internal function of the body would be inhibited in its normal
performance to such a degree as to shorten 1lfe or cause reduc-
tion in physical or mental capacity.

4.29. Sponscr - The ©person or agency legally responsible
for the welfare and support of a patilent.

4,30, Substantial Probability - The more lirkely conseguan-
4,31. Stecp Crder ~ A written policy that definitely pre-
scribes the number of doses or the periocd of time after which

administration of a drug to a patlent must be stopped automati-

Page 4




&4 C3R 13

cally, unless the physician's order for the drug specilfied the
number of doses or the period of time fthe order was to be in

effect.

4,32. Transfer Agreement - An agreement with a hospital
which provides the basis for arrangements under which inpatient
nospital care or other services are avallable promptly to the
facility's patients when needead.

4,33, Unit Dose -~ The ocrder=sd amount of & drug dispensed by
a pharmacist in a dosage fcrm ready for administration to a gpar-
ticular person by the prescribed route at the prescribed time.

§64-13-5. fState Administrative Procedures
5.1. QCeneral Licensure Provisions

5.1.1. .No person may establish, operate, maintain, offer cor
advertise within the State o©of West Virginiza, a nursing home as
defined in Chapter 16, Article 5C o0f the West Virginia Code of
1831, as amended and herein unless that person obtains a current

valid license.

5.1.2. Neither an original nor a renewal license shall be
issued under these regulations Eor a&a project reviewable under
Chapter 1g, Article 2D of the West Virginia Code of 1931, as
amended uniess the Wesi Virginiz State health planning and devel-
gpment agency has issued a finding, after a final conformance
review, that the completed project ccocnforms to the terms of the
certificate of need decision issued for the project.

5.1.3. A separate 1license shall be required for nursing
homes maintsined or operated on sSeparatse premises even though
maintained or operated under the same ownership cr management.

5.1.4, Separate buildings on the same premises operated
under the same ownership and management shall constitute one
licensed faclility, unless the director determines otherwise.

5.1.5%. & license shall be v3lid only for the premises and
persons named In the appiication.

£.1.6. A llicense 1s neot <tTransferable or assignable and
shall be surrendered on demand t£to the dizector.

If the ownership of & facility with a wvalid unex-

5.1.7.
ense changes, the new owner shall apply £for a new 1il-

pired lic
cense.,

5.1.8 The applicaticn of the new cwner for a license shall

A e w W o
have the effect of a valid license for thre=e months IZrom the date
the application is received by the director.
5.1.9. The facillty name shall be changed only with the di-

Page 5




64 C8R 13
rector's approval.
5.1.10. An approved name change shall be shown in the next
license issued. :
5.1.11. The words "clinic," ‘'"hospital," "sanitarium," or
any other word which suggests a type cf institution other than

the proposed Ifacility shall not appear In the name.

5.1.12. A license shall state: {a) the name cf the facil-
ity to which it applies; (b)) the maximum bed capacity Zfor which
it 1z granted; (¢} +the rating assigned to the facility pursuant
to Secticon 5.11 of these regulations; (d) the date of issuance;
and {(e) the expiration date.

5.1.13. The name on the 1license shall be that used in the
application which specifigally Iidentifies the fszcility.

5.2. Exceptions

5.2.1. Unless such facilities reguest licensure as a nur-
sing home, nothing contained in these regulations shall apply
to: {g) a hospital as defined in Chapter 16, Articlile 5B, Section
the West Virginia Code of 1931, as amended; (b) a state or
fedexally cperated institution, as defined in Chapter 27, Article
1, Section 6 or 1n Chapter 253, Artlicle 1, Secticn 3 of the West
Virginiaz Code of 1831, as amended; (c) institutions operated fox
the care and treatment of zlcoholic patients; {(d) offices of phy-
sicians; (e! hotels; (f) boarding homes, as defined 1In Section
4.4 0f these regulations, or similar places that furnish to their
guests only rocm and board; (g) extended care faclilitles operated
in conjunction with a hespital; (h} facilities, including intez-
medlate care facllities for the mentally retarded, reguired to be
licensed under Chapter 27, Article 9, Section 1 of the West Vir-
ginia Ccde of 1831, as amended; cr (i) .personal care homes as
defined in Section 4.23 of these regulastions.

|-
Q
fh

5.2.2. The care or treatment in a2 household, whether for
compensation or not, of any person related by bleoed or marriage,
ithin the degree of cocnsanguinity of second cousin to the head

9f the househeld, or his spouse, may not be desemed to constitute
4 nursing home within the meaning c¢f these regulations.

5.3. Initial Licensa

5.3.1., An applicant shall submit an applicaticn to the dir-
ector, on a form prescribed by the director, contalning infor-
mation sufficlent to demonstrate that the facility is in com—
plilance with the standards for nursing homes established in Chap-
ter 16, Article 3C of the West Virginia Code of 13821, as amended
and these regulations.

5.3.2. The application shall be f£iled not less than thirty
(30) days and not mere than ninety ($0; days prior to the date
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64 CSR 13

proposed for commencement of gperation (See also Section 6 of
these regulations).

5,3.3. The application shall contain at least the infor-
mation required by this Section.

5.3.4. Where the Infocrmation reguired pertains <f£o activ-
ities proposed teo be undertaken by the applicant, the applicant
shall provide iInformation on such proposed activities.

5.3.5. The following informaticn pertaining to ownership

shall be submitted: (2) the name and address cf the individual
submitting the application; (b} the name, address and principal
occupation of the following: (1) each person, who as a stock-

holder or otherwise, has a proprietary intezest of ten (10} per-
cent or more in the facility; {2) each officer and director of an
incerporated facility; {3) each trustee and beneficiary <f a
facility which is a trust; and (4) each officer and directsosr of
any corporation which has a proprietary linterest of £ifty {(50)
percent or more in the facility; {(c} the name and address of the
owner of the facility 1f the owner s not the appllcant; and (4)
the name and zddress of the owner of the £facility premises 1f he
is not the applicant or the owner under Section 5.3.5 of these
regulations.

5.2.8. Where the applicant is the lessee or The assignee of
the facility or the premises of the proposed facility, a signed
copy ©f the lease and any assignment thereof ghall be submitted
with the iInitial application.

5.3.7. It the owner of the faciliiy premises is a corpora--
tion, the name and address of the folleowing shall be submit:ted as
part of the application: {a) each perscn who, as a stockhclder

or otherwise has a proprietary iInterest of ten {10} percent or
mere in  the corporation; (b} each officer and dirzector of the
corpecration; (¢} each trustee and beneficiary of the cozporaticn
if 1t is a trust; and (d) each officer and directsocr of any cor-
poration which has a proprietary interest of £ifty (503) percent
or more in the owning corpozration.

5.3.8. The following informatlon pertaining te operation of
The facility shall be submitted: {(a) the specific name and ad-
dress of the faclility; {b) the level of participation, if any, in
the Medicare and Medicald programs {2.g., skilled nursing £facili-
Ly, intesrmedigte care facillty); (¢} the proposzed bed capacity of
the facility, by unit where units will be specilalized; (d) an
organizational plan for the faclillity indicating the numbexr of
employees and thelr peositions and duties; {e) the name and ad-
dress of the administrator; (£) evidence of compliance with ap-
Plicable laws and regulations governing zoning, buildings, safe-
ty, f£ire prevenftion, sanitatlion, and any other laws and regula-
tions as specified in these regulations; (g) evidence of approval
by the state health planning and develcopment agency, 1f£ necessary
(See Section 5.1.2 of these regulations); (h) the names and loca-
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tions of any cother £acilities which are or have been operated by
the owner or manager, or for which one of the individuals iden-
tified in Section 5.3.5 of these regulations 1s a controlling
person as would be identified under Sectlon 3.3.5 of these ragu-
lations for such facllity; a&and (1) any additional information
which the director may requirze.

5.3.9. A nonrefundable. application fee o¢£f one hundred .
dollars {($100.} shall be submitted with the application £or an

initial license.

5.3.10. An initial license shall be issued only after the
director inspects the facility (Sge Secticon 6.2 of these regula-
tions;.

5,3.11. A facility found on inspection to have deficiencies
shall be subject tec Section 5.7 and Section 16 of these regula-
tions relating to plans of cerrection and penalties relating
thereto.

5.3.12. The director shall issue an initial license 1f he
Einds: (a2} that the 1i1ndividual applicant, ancé every partner,
trustee, officer, dlrector and controlling person of an applicant
which 1s not an individual is a person rasponsible and sultable
to operate, dizect cor participate in the operation of a facllity
by wvirtue of the following: (1) financial capacity; (2) appropxzi-
ate business or professionzal experience; {3} a record £ com-
pliance with any lawful orders of the department cr other licens-
ing agency for any Jurisdiction in which the applicant or any
individual identifled in Section 5.3.5 cof these zegulations has
operated, directed, cr participated in the operation of a faclli-
ty; and (4] lack of revocatlion of a3 license To oparate a nursing
or persconal care home 1n West Virginia or any other jurisdicticen
during the previcus £ive years; and (b} that the facility sub-
stantially cemplies with these resgulations.

5.2.13, A license issued after the effective date of these
regulations . shall be wvalld £foxr one vear f£rom the dats of
izsuance.

'

5.4. Renewal License

5.4.1. An applicant for a renewal license shall submit an
application te the director an a form prescribed by the director
containing at least the following information: {a) a balance
sheet of the facllity preparsd not more than one Eiscal quarter
preceeding the application date, setting forth assets and lia-
bilities, inciuding all capitftal, surplus, reserve, depreclation
and similar accounts; (b} 3 statement of operations of the facil-
ity for the twelve-month period not more than one £iscal guarter
precadent to %the application date, setting forth all revenues,
axpenses, taxes, extracrdinary ltems and othexr credits oxr char-
ges; (c) a statement shewing any changes in the name, address,
management or ownership information on £il with the directar;
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and (d) a report on the Efacility in the form prescribed by the
directer.

5.4.2, If a £a3cility is in compliance with the reqguirements
,0f the Health Care PFacility Financial Disclosure Law, Chapter 1%,
Article 5F o0f the West Virginia Code of 138321, as amended, it will
be considered to have met the reguirements of Section 5.4.1(a-c)
of these reagulations.

5.4.3. PFor a facility having a valid license on the effec-
tive date of these regulations, the £irst application for renewsl
after the effective date o©f these regulations shall include the
informaticen reguired to be submitted by initial applicants pur-
suant To Section 5.2 of these regulations,

5.4.4 A2 completed application Efor renewal of a license

.« 2.

shall be submittfted not less than thirty (30) days and not more
than ninety (80) days prior Lo the scheduled expiration date cf

the current license.

The fee for renewal of a 1license shall be four

5.4.5.
dollars ($4.)} per bed, determined according to the licensed bed
capacity of the facillity, and shall accompany the license renewsal
application.

5.4.6. The director shall renew an original license when
the following conditions are met: {a} the director <£finds the
facility in compliance with the provisions of Chapter 16, Article
5C of the West Virginia Code of 1921, as amended and with these
regulations; (b} the licensee applied for a renewal within the
time pericd specified in this Secticn; and (c)} the licenses sub-
mits the correct renewal fee with the application.

5.4.7., A renewal license shall e valld £fcxr one year from
the date of issuance.

5.5. Provisional License

5.5.1., I£ the directecr finds +that a facility applying for
renawal of a license Is not in substantizl compliance with tne
regulirements of these zegulaticns and the provisions of Chapter
18, Article SC of the West Virginla Code of 1931, as amended, the
director may, at his discretion issue a provisional license.

5.5.2., 'A provisiognal 1license may be issued only when the
director makes the following findings: {2} that the care given
in the facility is adequate to meet patient needs; and (b} that
the f£acility has demonstrated lmprovement and potential for sub-
stantial compliance withlin the term of the license £for which
renewal 1s reqguested.

5.5.3. A provisional license shall not be Issued for a
period greater than twelve months.
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5.5.4. A provisicnal license shall not be renewed.

5.5.5. A provisional license shall nct be issued to a fa-
cility with uncorrected violations of a Class I standard as iden-
tified in Section 5.10 of These regulations.

5.6. 1Inspections of Licensed and Unlicenszed Faclilities

5.,6.1. The director shall conduct at least one unannounced
inspection annually of a facility holding a license to determine
ccmpliance with the provisions of Chapter- 16, Article 5C of the
West Virginia Code of 1931, as amended and these regulations.

5.6.2, The director shall have the right to enter the prem-
ises of a £acility which the director has reason to belleve is
being operatad or maintalined as a2 nursing home without az license
in accordance with Chapter 1&, Article 3C, Section 2 of the West
Virginia Cocde cf 1831, as zmended.

5.6.3. _If the owner or person in charge of an unlicensed
facility refuses entry pursuant to this Section, the director
shall apply to the «cilrculit court cf the county in which the fa-
~@ility is located fcor a warzant authorizing inspection.

5.6.4., If the director finds on the basis ¢f the inspecticn
that the £facility is operating as & nursing home without a li-
cense, the facility shall apply within ten days for a license in
accordance with the provisions o©of these regulations ocr shall
reduce lts patient census To less than three.

5.86.5. PFailure to apply for a license shall be subject to
the penaltiss establisned in Section £.7.11 and Section 16 of
these regulations.

5.6.5. A report of an inspection made pursuant to these
regulations shall be made Iin writing and shall be maintained on
file by the director.

5.6.7, An linspection report shall 1list each deficiency in
the facility's ccocmpliance with statutes and regulations indicat-
ing for each deficlency specifically which provisicn has not been
met.

53.6.8. The director shall send a copy of a report of an
inspection to the facility.

5.7. Plans of Correction

5.7.1., A facility found on the basis o©of an lIinspection to
have deficiencies shall devalop a plan of correction and submit
it o the director within thirty (3C) days of receipt of & report
of inspection.

5.7.2. A plan of correction shall specify a reasonable time
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within which the facility shall correct each wviclation cited in
the report.

5.7.3. The time shall be Tthe shortest possible time within
which the facility reasonably can be exXpectad to correct the
viclatiocon.

5.7.4. The time stated shall be subject tec approval or
modification by the director.

5.7.5. In determining whether to approve the time submitted
by the facillty, the directocr shall ccnsider the following fac-
tors: (a) the sericusness of the violation; (b) the number of
patients affected; (c} the avallabillity of regquired equipment or
personnel; (d) the estimated time reguired £for delivery and in-
stallation of reguired equipment; and ({(e) any other relevant

circumstances.

5.7.8. A plan of correcticn submitted by a facility shall
be appreoved, modifled or rejeckted by the directorx.

5.7.7. The director shall nectify each facility within ten
{10) days as to whether a plan of ccrrecticon has been apeoroved,
medified cr rejected.

ctor rejects or modifies the plan, the

5.7.8. If the dire
n shall be stated.

rzasons for the actio

5.7.9. When the director rejects a plan ¢f cecrraction, a
reasonable Lime Zor submission of a revised plan may be allowed
before cilvil penalties ares assessed.

5.7.10. The directcr shall not allow time for submissicn of
a revised plan where the deficiency to be corrected is a Class I
deflciency.

5.7.11. Upon the fzailure by a facility with deflicilencies to
submit a plan of correctlion which is approved by the director or
to cerrect any deficiency within the time specified in an zp-
proved plan o©of correctlion, the director may assess cilvil penal-
ities as hereinafter provided or may initiate any other legal or
disciplinary acticn available to him in accordance with the West
Virginia Cecde of 1831, as amended and these regulations.

5.8. Interference with Qfficial Duties - HNo licensee or
empl oyee o0f any nursing home shall engage in the fcllowing ac-
tivities:

5.8.1., Willfully prevent, interfere with or attempt to im-
pede in any way the work of any duoly authorized representative of
the director cr of the state £ire marshal in the lawiul enfcrce-

ment ¢f inspectlion dutles;
5.8.2. WIillfully prevent or attempt to prevent any such
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representative from examining any relevant books or records in
the conduci of inspection duties; or

£.8.3. Willfully prevent or interfere with any such repre-
sentative in the preserving of evidence of any violation of these
regulations.

5.9. Classification of Standards

5.9.1. .In accordance with Chapter 16, Article 5C, Section
5(ci of the West Virginia Code of 1221, as amended, the tecard has
established a3 classification for each standard in these regula-

tions.

5.9.2. <(Class I standards are those which when viclated
wotld present elther an imminent danger to the heslth, safety or
welfare of any patient or a substantial probability that death or
sericus physical harm would result.

5.9.3. Class II standards are those which when violated
would have a dizrect or immediate relaticnship Lo the health,
safety or welfare cf any patient but which would not create immi--
nent danger if viclated.

5.9.4. <Class III1 standards axe those which 1f violated
would have an indirect or a potential impact on the health,
safety or welfare of any patlent.

5.10. Polint System

5.10.1. A Class I standard shall be assigned a wvalue of 18
pocints if _the facility fully complies with the standard. If the
facility fails to comply fully with the standard but doss demon-
strate substantial complilance a score o0f 9 points may be assigned
to the standard. I£f£ the facility £fails to demonstrate full or
substantial ceompliance with the standard but partial compllance
is in evidence, a score of 4 points may be assigned to the stan-
dard. I£ the facility fails tec demonstrate partial compliance or
if the vioclation is a repeat of a deficiency cited durling the
previous annual suxrvey a partlial score shall not be assigned and
the standard shall he scored as a zero.

5.10.2. A Class II standard shall be assigned a wvalue of §
poinkts if the facility fully complies with the standard. If the
facllity fails to comply fully with the standard but does demon-
sctrate substantial compliance a score c¢f 8 pcints may be assigned
to the standard. If the facility fails to demonstrate £ull or
substantial compliance with the standard but partial compliance
i1s in evidence, a score 9of 4 points may be assigned to the stan-
dard. I the facility falls to demonstirate partial compliance or
1£ the violation is a repeat of a deficiency cited during the
previous annual survey & partilal score shall not be assigned and
the standard shall be scored as a zero.

[}
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5.10.3. A Class III standard shall be assigned a value of 8
points 1f£ the facillty fully complies with the standard. IEf the
facility fails to comply fully with the standard but does demon-
strate subsitantial ceompliance & score of 7 points may be assigned
to the standard. 1If the facility £fails to demonsirate full oz
substantial compliance with the standard but partial compliance
is in evidence, a score 6f 4 polints may be assigned to the stan-
dard. I£f the facility fails te demonstrate partial compliance or
if the viclation is a repeat of a deficiency cited during the
previocus annual survey a partial score shall not be assigned and
the standard shall be scoxred as a zero.

5.10.4, Certain standards are available £for extra credit,
if£, in the cpinion of the director, the facility periorms sig-
nificantly in excess of the minimum standards set by these regu-
laticons. No 'more than 1 extra credit peoint shall be assigned to
any individual standard £for which extra cxredit 1i1s avallable.
Extra credit points are not permitted to offset zero scores.
Items for which extra credit 1s avallable are Iidentified in Sec-
tions 5.310.5, 5.10.% and 5.10.7.

-

end of this regulation, items for which extrz credit is avallable
are ldentified by an asterisk:

5.10.8, Class I standazrds are found in Table $4-132A at the

5.10.6. Class 11 standards are found in Table 64-138 at the
end of this regulation, ltems for which extra credit is availlable
are ldentifled by an asterisk:

5.10.7. Class III standards are found in Table &4-13C at
the end c¢f thils regulation; items for which extra credit is
available are identified by an asterisk:

5.10.8. Certain material within the body cf the regulations
is explanatory or otherwise necessary linguistically but will not
enter into the scoring sysitem.

5.10.8. If a standazd is not applicable for a particular
facllity, a full compliance wvalue shall be assigned for that ltem
for scoring and rating purposes.

5.11. Facllity Rating
5.11.1. The director shall assign a rating to each facility
licensed under these regulations.

5.11.2. The rating shall be a&assigned and included on the
license issued to the facility.

o

nual survey.

5.11.2. A rating shall be based on the resulis of the an-

5.11.4., BSBcores and ratings for individual categories azxe
shown 1ln Table 54~13D found at the end of this regulation.
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5.11.5., A facility must obtain the number of points indi-
cated in the table ©f Secticn 35.11.4 within each categozy to
cbtain a particular category rating. Polnts scored iIn any indi-
vidual category shall net be permitted to offset deficiencies
within another category. Therefore, nc tofal of wvalue points 1is
tc be computed. An overall rating £or the facility cannct be
determined solely on the basis of total points earned.

5.11.6. For purposes of assigning an overall rating, =
category rating of "A" shall be assigned a score of four; a cate-
gory rating of "B" shall be assigned a sceore of three; a category
rating of "C" shall be assigned a sceore of two; and a category
rating of "F" shall be assigned a score of zero. These category
rating scores £for the ten categoriegs shall be totzaled and an
average category rating sccre shall be computed. An overall
facility rating shall be assigned based ¢n the average category
rating score and the number of categories rated "F" as fcllows:
(a) if & facility is given a rating of "F" on as many as one
category or has an awverage category rzrating score of less than
2.0, an oversll rating of "F" shall be assigned; (b} for an aver-
age scere of 2.0 through 2.3%, an overall rating of "C" shall be
assigned; {(c)} for an average score of 2.5 through 3.5%, an over-
all rating of "B" shall be assigned; and (d} for an average scors
of 3.5 through 4.0, an overzll rating of "A" shall be assigned.

5.12.7. A facility with an overall rating of "EF" may be
issued a provisicnal license as described in Sectiecn 5.5 of these
regulations and in Chapter 16, Article 5C, Section & of the West
Virginia Ceode of 1831, as amended, or may be subject to other
actions by the director as descxibed Iin Section 18 cf these regu-
lations and in Chapter 16, Article 5C of the West Virginla Code
of 1531, as amended. :

5.12. Complaint Investigation

5.12.1, Any perscn may register a complaint with the dir-
ector alleging viclation of applicable laws or regulations by the
facility. A ccmplainant shall state the substance o¢f the com-
plaint and shall identify the facility invelwvad.

5.12.2. Upon receipt of a complaint, the director shall at-
tempt to determine whether the complaint iIs willfully intended to
harass a ligensee or 1s without reasonable baslis.

‘ 5.12.3. The directeocr shall notify 3 complainant presenting
a ceomplaint determined either as intended to harass a licensee or
as without reasonable basis that no further investigation will be

conducted,

53.12.4. & complaint which is viable after initial deterxr-
mination pursuant to Section 5.12.2 of these regulatlons shall be
investigated.

5.12.5. The director shall conduct an unannounced Iinspec-—
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tion of the facility to determine the validity of the complaint.

5.12.8, The department shall provide the facility with
nctice of the substance of the complaint cnly at the time of the

inspection.

5.12.7. The director shall conduct such other investigztion
as 1s necessary to determine the validity of the complaint.

5.12.8., No later than five working days afiter completing an
investigation of a complaint <the director shall notify the com-
plainant and the fzecility in writing of the results of the in-
vestigation.

5.12.5%. A description of the corrective actlon the facility
will be reguired to take and of any disciplinsrzy action to be
taken by The director will be sent to the complainant upocn
receipt of written reguest.

5.12.20. If£ a complaint has been Zound to have merit, the
director shell adwvise any injured party cf the possibility cf a
civil remedy under Chapter 16, Secticn 5C o0of the West Virginia
Code of 1821, as amended. :

5.12.1X1., The name of a complalnant or of any perscn named
in a complaint shall be safeguarded by the department and shall
not bhe disclesed without the i1ndividual's written authorizstion.

5.12.12. Disclosure of the name cf a patient identified in
a complaint who is not the complainant shall be subject +to the
confidentiality previsions otherwiss in effect in these regu-
lations and shall not Dbe discleosed without the patient's pricr
written authecrizaticn.

5.12.13, If az complaint becomes the subject of a judicial
proceeding, nothing in this Section shall be construed to re-
strict disclosure of informaticn which would otherwise be dis-
closed in a Jjudicial progceeding.

5.12.14. Befocre any complaint is dJdisclesed to a facility,
or Zo the public pursuant to Secticon 5.13 of these ragulatlions,
any information in the complaint which ceculd reasonably identify
the complainant or a patlent shall be deletszd.

5.12.15. A facility 1is prohibited fzom dischazrging or in
any manner discriminating against 2 patient or employee because
the individual has £iled a complaint or participated in a pro-
ceeding authcrized by Chapter 16, Article EC of the West Virginlia
Code of 1931, as amended. ' :

5.12.16. Vioclation of the prohibition of Section 5.12.15 of
these regulations shall be grounds for suspending c¢r reveking the
facility's license.

a
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5.12.17. A rebuttable rpresumption o©f retaliatory action
against a patient shall arise against any facilliity which in any
way adversely discriminates against a patient by whom cor on whose
behalf a complaint has been submitted te the director or who is
involved in any proceeding Iinstituted under Chapter 16, Article
5C of the West Virginla Code of 1831, as amended, within one
hundred and twenty days o©f the £iling of the complaint or the
institution of any such proceeding.

3.132. Avallability of Reports and Records

5.13.1. The directecr shall make available for public in-
spection and, upon reguest, provide at a nominal cost copies cof
the following documents: (a) applications and exhibits; (b} in-
spection reports; (o) repozrts of investigatlons conducted in
response to complalints; and {d) any other reports filed with or
issued by the director pertaining to the compliance of a Eaclility
with applicable laws and regulations.

5.13.2. 1If the director determines it is in the best In-
terests of the publig¢, the director may provide copies of records
and repcris free of charge tec nonprofit community organizatlions
upen written request, : .

5.13.3. The director shall treat a report of inspection of
a faclility as public information from the time a written pian of
correction is submitted.

5.12.4, If the <facility deces not submit a written plan of
correction within the time specified by the director pursuanit to
Section 5.7 of these zregulations, reports pertaining to the fa-
cillity shall be made public at the expiration c¢f the specified
time.

5.13.5. Other records and reports shall be treated as pub-
lic information from the time they are submitted to or issued by
the director. :

5.13.6, UNothing contalined in +this Section shall be con-
strued to reguire or permit the public disclosure of confidential
medical, scclal, personal or financial records of any patient.

5.13.7. Before releasing a report or record deemed pubklic
information the director shall delete any confidential infor-
mation regarding a patient which could reasonably permit identi-
ficaticn of the patient.

5.13.8. The director shall delete from complaints made
available to the public under this Secticon-any information re-
gulred to be held confldential under Section 5.12 of these regu-
lations.

5.14. Reglistry of Organlzations with Right of Access
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5.14.1. The director shall maintain a register of all orgsa-
nizations and groups approved for access to facilities under the
provisions of Section 9.11 of these regulations and Chapter 16,
Article 5C, Section 5, Paragraph (b)), Subsection (1)(i} of the
West Virginia Code of 1931, as amended.

5.14.2. Such groups shall rzender assistance te patients
without charge. The primary function of such groups shall be to
improve or enhance the guality cf life for patients in the facil-
ity. Eligible groups shall include, but not be limited to, such
groups as ombudsman programs, long-Term care advocates and legal
service ocrganizations.

5.14.3. Any organization or group desiring such approval
shall apply in writing to the director, stating the name, address
and general purpose of the organizatlon or group and reasons why
such access privilege should be granted. The cdirector may in his
sole discretion reguire additional information.

5.14.4. The director shall review any such application and
shall notify the applicant in writing wiithin ten working days of
the recelpt of all information requested whether access rights
have been approved or denied.

5.14.,5. The directer shall have <the right to revoke such
approval of a grodoup or organization or of a particular rzepresen-
#ative, upon presentation of evidence that any organization,
group, or particular representative has Zfailed to comply with the
provisions of Section $.11 of these regulatlions.

5.14.6. The director =shall publish a list of approved
groups and organizations annually. Cecpies of the list shall be
distributed to facilities annually. Copies may be obtained upon
reguest.

5.15. Nursing Home Licensing Advisory Council

5.15.1. There shall be established a nursing home licensing
advisory council which shall:

(a) advise the director on <the Iimplementation of these
regulations;

{b) monitcr and report to the directeor ithe impact of these
regulations on the cost and quality cf nursing home care;

{c} assist the director in the development ¢f ocrientation
and training programs £for facilities in nursing home management
and raegulatory compliance; and

{d) make recommendatiocns to the directecr for regulatory im-
provement.
5,.15.2. The nursing home licensing advisory council shall
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be composed of:

{aj three (3) members who are administrators of licensged
nursing homes with sixty (80) or fewer beds;

(k) three (2) members who are administrators of licensed
nursing heomes with more than sixty (80} beds;

(¢} one (1) member who i1Is . an administrator of a state-
operated long-term care facility;

(d} one (1) member who represents the State commission on
aging;

{e) one (1) member who represents the State department of
weliare;

{£)} one (1) member who represents the health department;

{q) tEthree (3} censumers who have or have had a close family
member as a patient in 2 nursing home. Consumer members of the
gouncil shall not profit " in any way, elther dizectly or indi--
rectly, from nursing or personal care homes o0r be employed by =ny
of the state agencles listed in (d), (e} or (£); and

{h) one {1) member who represents soclal work services,

Z.15.32. The memberz of the nursing home 1licensing adviscry
council shall be appointed by the director for two year terms.
The direcgtor shall consult with and obtain recommendatlons from
representative gzroups in making appointments.

5.15.4. The nursing home licensing adviscory council shall
e staffed by the department.

3.15.53. Meetings of the council shall be held no less than
guarterly per yearzr.

5.15.6. Non government members of <the council shall be
reimbursed by the department £for travel expenditures associated
wlth meetings and actual expendltures otherwise incurred in the
performance of {the duties of thelr office according Lo the state
rules geoverning relmbursement for trawvel expenditures.

§64-13-6. Physical Facilities, Eguipment, and Related
6.1. Applicability

6.1.1. The provisions of Section & shall apply to the phys-
ical facllities and sezvices o0f a2ll nursing homes, except that
the reguirements may be modified for existing facilities 1f their
application clearly would be impractical in the judgment of the
director, and provided that such alternate arrahgements are not,
in the opinlion of the director, considered to be detrimental %o
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the health o¢r safety of the occupants and employees of such fa-
cillity. Such modificatlicon shall conform as nearly as Is prac-
ticable tc the current regulations.

€.1.2., TFor purposes of these regulations, an existing fa-
cility shall be defined as a facility having either a wvalid nurs-
ing home license or licensed as an extended care facility accozrd-
ing to Hospital Licensure, West Virginia Department of Health
Legislative Rules, Sexieg-227;-—-x583, 54 C3SE 172, 1587, as of or.
within a period of one year prior tec the effective date ¢of these

regulations.

6.2. Applications Reguired

58.2.1. Detailed plans for new construction, additions,
renovations, and alterations, drawn to scale of not less than
cne-eignth inch equals cone foof, shall be submitted to and ap-
proved by Tthe director before constructicon is started.

6.2.2. Two coples of these plans and speclilfications signed
by an architect registered in the State of West Virginia shall be
submitted to the director, and shall show, properly identified,
the general arrangement and consitruction of the bullding and
location of all fixed eguipment.

6.2.3. Preliminary drawings anéd oukline specifications
shall be submitted £or approval pricr to preparation of working
drawings.

65.2.4. The requirement for a reglstered architect may be
waived by the diractor.

5.2.5. A performance statement must be obtalned by the
owner f£rom The builder of a proposed facllity stating that in
constructing the facility the builder has followed the archi-
tect's plans which are on £ile with and approved by the dirsctoz.

6.2.6. All new faciiities shall be Inspected by the di-
rector and shall have the directoz's approval pricr to admitting
patients. A regquest Zor a pre-opening inspection shall Lbe made
in writing thirty (30) dazys prior to the proposed opening date.

&.2.7. Unless substantial construction is started within
cne year of the date of approval of £inal drawings, 1t will be
necessary Zor the owner cor architect to secure written notifica-
Eion from the directer that such plan zpproval for construction

is still valid and in compliance with this Section.

£.2.8. Plans for addition, removal or medification of
eguipment which 1s of the type which is permanently affixed Lo
the bullding o¢r which may otherwlise involve or necessitate new
construction, alteration cf, or additiocn to the facility shall be
submitted to and approved by the director, pricr to beginning any
construction, alterations, removal or medification.
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£§.2.9. Additionally, certain other changes involving eguip-
ment, which may or may not reguire physical changes In the fa-
cllity, but which may relate to other standards and regulirements

of these regulations may require the director's approval. Facil-
ities may reguest Judgment and approval Iin advance from the di-
recteor regarding =z particular change or rearrangement. Areas in

which changes are likely to reguire approval include, but are not
limited to: kitchen; laundry; and heating eguipment.

£.3. <Construction, Life dafety and Related (Class I}

£.3.1. Except as provided in Section 6.1.1 of these regula-
tions, the £following deocuments are adopted as construction,
equipment, physical facility and related procedural standards for
all existing nursing homes, all new construction, and any addi-
tions, alterations, rencvations, or conversions of existing
buildings: {a) the relevant sections of Minimum Reguirements of
Construction and Eguipment for Hospitals and Medical Facilities -
U.5., Department of Health, Educaticn, and Welfars (DHEW NO. (HRA)
81-14520); (b} minimum Property 3Standards for Care-Type Housling
(4220.1) and Minimum Properity Standards (4930.1), U.S. Depariment
of Housing and Urban Development; (c)} the 1981 edition of the
National Building Code; (d) National Fire Protecticn Association
- National Fire Codes; and Fire Preventicn Code known as the
Firesafety Code, as adopted by the West Virginia State fize com-
mission and the additicnal promulgated fire safety regulations zs
tiled by the State fire commission with the secretary of state;
and (e} Articlie 10F, Chapter 18 <¢f the West Virginla Code, and
any rules and regulations promulgated thereunder xegarding handi-
capped persons and public buildings and faclilitlies.

§.3.2. When standards of these regulations exceed reguire-
ments of the documents listed above these regulations shall pre-
vaill. s

6.4, 8ite Characteristics/Accessiblility (Class I}

6.4.1. The facllity shall be accessible to physicilans,
medical facilities and other necessary services.

5.4.2., There shall be good dralnage, approved sewerage
disposal, approved potable water supply, electricity, telephone,
and other necessary facilities avallable on or near the site.

6.4.3, The £acllity shall be leccated in an environment
which is free from £flooding and excessive nolise sources such as
railroads, freight wyards, Ltraffic arteries and alrports. The
site shall nct be expos=ad to excessive smoke, foul odcrs or dust.

8.4.4, Accessibillity shail be facillitated by hard surfaced,
allweather roads which are kept passable at all times. There
shall be all-weather, hard suriaced walksz and parking areas pro-

vided.
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§.4.5. Local building codes and zoning restrictions shall
be observed. Evidence of compliance signed by local £ire, build-
ing and =zoning officizls shall be available.

&6.4.8. Where local codes or regulations permit standards
lower than those regquired by these regulations, the facility
shall meet the standards set f£crth herein.

6§.53. Increase in Bed Capacity (Class 1) - Bed capacity may
be increased only with the permissicn of the dirzecter.

6.6. Eguipment and Furnishing of Patient Rooms (Class II)

€.6.1. ~ Eguipment and Efurnishings In patient rcoms shall
include at leazst the items in this Section.

£§.6.2 A bed shall be provided £for each patient.

A

£5.6.2.1. Bach bed =shall be substantizlly constructed, not
less than 36" wide and in good repaiz.

£.6.2.2. Each non-ambulant patient shall be provided with a
hospital-type bed.

§.8.2.23. Recllaway beds, folding beds and cots shall not be
used.

§.6.2.4. Bed springs and matitress shall be in good repalr
and £it the bed.

6.8.3. At least one clean, comfortable plllow shall be
preovided £or each bed; additional pillows shall te available to
meet the needs ci the patient.

§.6.4. Rach patient shall be provided with a bedside stand
with a drawer to accommodate tollet articles and utensils.

5§.5.5. Each patient racm shall have reascnable closet and
drawer spaca £for clothing and perscnal items currently being used
by the patiant. :

£€.6.5., Each rcom shall have individual towel and wash cloth
racks or an eguivalent substitute.

68.6.7. Window shades and curtains or draperies shall be
provided and maintained in good condition.

6§.6.8., Cne comfortable chalr sulitable for the patient's use
shall be provided £for each patient in sach room.

6.7. Nursing Egquipment, Sterile Supplies, and Linens {Class
I}

6.7.1. Nursing eguipment shall be sufficient to meet
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patients' needs. If warranted by & patient's condition, each
individual shall have the following: {a) wash basin; (b) bedpan;
(c} urinal; (d) emesis basin; and (e} water piltcher and cup or

drinking glass.

6.7.2, Utensils shall be sterilized between use by differ-~
ent patients. }

6.7.3. tyrofoam water pitchers and cups shall not be used.

5§.7.4. Equipment censtructed c¢cf enamelware o©or materials
which cannot be sterilized shall nct be used.

' 6.7.5. Damaged utensils shall nct be used.

£.7.6. A facility 8hall have a sufficient number of ther-
mometers to meet patient needs. These may be the standaxzd mer-
cury thermometers cr electronic or thermo-chemiczal types ¢f ther-

mometers.

5.7.7. A facility shall disinfect each thermometer aftex
aach use.

§.7.8. A facility shall have sufficlent hot water boitifles
with suitable covers Lo meet patient needs.

5.7.2. Nursing eguipment and sterile suppliss shall be
stored in &an area which is completely separate f£rom contact with

patients. -

6.7.10. Sterile suppiles shall not be stored beyond their
dated shelf life.

6.7.11. Steocrage space shall be provided on each nursing
unit f£foz clean linen.

5§.7.12. " Sufficient guantities of linens shall be avallable
te nursing personnel to assure the cleanliness and comiort of

each patient:

6.7.13. Individual towels, wash cloths and blankets shall
be provided for each patient.

6.7.14. Waterproof mattresses or mattress covers shall be
provided for each patient.

6.7.15. When electric blankets are used they shall ke UL
approved and they shall be checked periodically by facllity stafs
fer safety. '

£.3. General Maintenance (Class II)

§.8.1. .The facility shall establish & program cf preventive
maintenance to ensurxe that eguipment 1s operative and that the

~
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interiocr and exterior of the building are safe, ¢clean and or-
derly. Maintenance and housekesping services may be provided by
another organization under written contract.

5.8.2. BStairwells and corridors shall be kept Eree Efrom
obstruction at all times.

£.8.3. The grounds shall be kept iIn sanitary, safe, and
presentable condition and shall be f£ree from accumulated rubblish
angd other health hazards of a similar nature.

5.8.4., A facility shall be kept free EZrom insects, rodents,
and vermin through operaticn of a pest control program.

£.8.5. Pesticides shall be applied sc as to prevent con-
taminaticn to patients and food.

£.8.56. Insecticidal strips shall not be used.

6.8.7. All essentlal mechanical, electrical and patient
care eguipment shall be maintained in safe operating ccndition.

6.3. Waste and Refuse Disposal (Class I1)

£.9.1. Accumulated waste or refuse shall be kept in sani-
tary, covered refuse c¢ontainers and shall be remcved from the
building daily or more often as necessary.

£.9.2. A facility shall have procedures Zfor disposing of
soiled dressings =nd similar items 1In a safe and sanitary manner.

6§.10. Cleaning Supplies (Class III) - A facility shall have
sufficient supplies and equipment, prooberly stored and conven-
iently located, tc permit freguent cleaning of =Zloors, walls,
woodwerk, windows, screens, and to fagilitate all necessary
bPuilding and grounds maintenance.

£.11. Laundry (Class 1} - The facility shall have writtian

procedures for handling, storing, precessing and transporting of
linens and other laundered goods in such a manner to prevent the

spread of %nfecticn.
§54-13-7. PFacility Governance and Management

7.1. Governing Body (Class II}

T.1.1. facility shall have an effective governing body,
or designated pexrscns so functioning, which is legally respon-
sible for the gperaticn of the facility.

7.1.2. The governing beody shall adopt and enforce rules and
regulations governing the health care and safety of patients, the
protection of thelr personal and property rights, and the opera-
ticn of the facility.
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7.1.3. The governing body shall develop a written facility
plan (See also Section £.3.8 of these regulations) which shall be
reviewed annually. In addition to the other requirements de-
scribed in law and in these regulaticns, the facility plan shall
include: (2} an annual ocperating budget including all anticipa-
ted income and expenses; and {(b] a capltal expenditure plan for
at least a three-year periocd.

7.1.4., The governing body shall assure the develcpment and
maintenance cf written peclicies and procedures which govern the
services the faclility provides. Such policles and procedures
shall include as a minimum all pelicles and procedures reguired

by these regulatiocns.

7.1.3. A copy of each written policy shall be available for
inspection on reguest by staff, residents, patients and members
of the public.

7.2. Administrator {(Class II)

7.2.1. The owner or governing body of a facility shall
appoint 3 gualified administratocr who holds & currently wvalid
license or an emergency permit issued by +the West Virginia
narsing home administrators llcensing board, pursuant to Chapter
30, 2article 25 of the West Virginla Code of 1331, as amended.

7.2.2. A Efacillity shall notify the director in writing
within ten days 0f any change in administrators.

7.2.3., An emergency administrator shall be employed only
upeon priocr verbal approval from the director which the director
shall confirm in writing.

7.2.4, The administratcr shall be given the necessary au-
thority and responsibility to manage the facllity, Lo implement
administrative policy, and to plan, organize and direct the re-
sponsibilities delegated Lo him by the owner oxr governing boeody or
assigned to him under these regulations.

7.2.5, A facility having an administrator performing in
that capacity on other than a full-time basis shall have a writ-
ften contract, cor, i1f the cwner functions as Lthe administrator, a
written statament, speciiying the extent cof the administrator’s
responsibility t¢ the facllity and stating specificzally how the
faclility will assure that the functions assigned to the admini-
strator under these regulations will be performed.

7.2.6. An individual shall not act as or be the adminis-
tratecr of more Lthan two ilong-term care facilitlies, and shall
otherwise conform teo applicable rules and regulaticns promulgated
by the West Virginia nursing home administrator’s licensing board
including limitaticns and documentation of service.

7T.2.7. The governing body or owner shall designate in writ-
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ing, by name or pesition, a gualified individual to act for the
administrator in hlis absence.

7.3. Administrator Functions (Class I1}

7l3.l. The administrator shall be responsible for managing
the operaticons of the facility and delegating his authority as

necessary.

7.3.2. The administrator shall have the authcrity to assure
facility compliance with applicakble provisions of laws.ard regu-
lations.

7.3.3. The administrator shall assure that public infor-
mation describing the facility's services is accurate and £fully
descriptive.

7.3.4. The administratcr shall serve as lizison to the
governing beody, medical staff and other professional and super-

visory staff.

7.3.5, The administrator shall evaliluate and implement rec-
ommendations fxom the facility's committees established pursuant
to these regulations.

7.3.6. The =administrator shall participate regularly in
centinuing educatlien programs and other professional activities
in the field of long-term ctare and health services administra-
tion.

7.3.7. The administrator shall be responsible for the com-
pletion, malintenance and submission of reports and records zre-
guired by the director.

7.3.8. Bach member of the governing body and esach owner
shall be apprised by the administrator of all: {a) oEficial
inspection reports and complaint investigation reports Issued by
the director; (b)) plans of correctlon submitifted by the faclility
to the directcr; (o) facllity licensure classification; and {(4d)
raguests, orders, complaints or policy statements £f£iled with the
administrator by the directocr.

7.2.9. Where these regulations reguire either statements of
policy or procedurass, or documentation the administrator shall be
responsible for ensuring that all such statements are in writing,
and unless these xregulations state otherwise, such statements
shall be reviewed annually, and signed and dated by the admini-
strateor at the most recent review.

7.32.10., The administrator shall be responsible for the
reporting of deaths, reportable diseases, and any other repozts
required by state and federal law and regulations.

7.4. Admission, Dischazrge and Transfer Pglicles (Class II)
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7.4.1, & facility shall develcp and implement written poli-
cies regarding the admission, discharge and transfer of
patients. Policlies shall include but are not limited to those in

this Section.

7.4.2. A Zfacility shall admit only those persons whose
needs it can meeit with i1ts sexvices alone or in ccoperation with
other providers .with whom 1t has appropriate written agreements
tc ensure i1cts responsibility Eor the care provided to its

patients.

7.4.2. A facility shall maintain written agreements assur-
ing that medical and remedial services required by the patient
but not regularly provided within the £facility can be obtained
promptly when needed.

7.4.4. A fzacility shall have written tTransfer agreements
with one or morse hospitals assuring prompt transfer of a patient
to a hospltal ¢r other appropriate provider when that patient's
physical or mental conditlen has changed so that the facility can
no longexr meet that patlent'’s needs. -

7.4.5. Except in an emergency, a £facility shall consult the
patient, his next of kin, his physician and the responsible
agancy, L1t any, at least seven (7} days in advance of & patient's
transfexr or discharge.

7.5. Admission Contract {Classa II}

7.5.1. The relationship of a2 patient to the facility shall
be covered by a contract entered into at the time cf or pricr %o
the patient's admission, between the patient or his legal repre-
sentative and the facility.

7.5.2. Zach party tc the contract shall have a copy cf the
contract.

7.2.2%2., The facility shall keep each contract on file for
five (5} years after the date 1t is terminated.

7.2.4, A contract shall include at least the following
provisions:

{2] the dailly, weekly or monthly rate charged by the facil-
ity, and refund provisicns for unused portions;

{b) the services and accommodations to be provided by the
facility in consideration for the daily, weekly or menthly rate;

(o) the services Zor which the facility will make arrange-
ment;

{d} delineation cf responsibilities for provision cf pay-
ment for servigces not covered by the basic rate, Including but
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not limited to medical treatment, medications, special eguipment
and appliances, dressings, clothing, personal supplies of the
patient, services of related medical and paramedical personnel;

(e} Zfacility procedures governing emergencies including
immediate care cf the patient, persons to be notified, and
reports to be prapared;

{£) provision for review and renegoiiation of the contract
thirty {(30) days prior to any change in the terms of the con-
tract; and

{g} the specification of any rights, duties, and obliga-
tions of the parties iIn addition to those reguirad by law.

7.5.5. Subsection 7.5.4 shall not apply to patients receiv-
ing care and treatment pursuant to a provider agregment between
the nuxsing home zand the Department of Welfare under Title XIX
and Chapter 39 0of the Public Welfare Law of West Virginia; aexcept
that such patlents shall zrecelve 2 written contract delineating
their responsibilities in accordances with Subsection 7.5.4.

7.5. Life Care Contract (Class III)

7.8.1. A facility or llicensee 1is prohibited £from entering
into a 1lifes care contracht as z provider of services without the
director’®s prior written authorization.

7.6.2. An application £or authorizatlon must be submitted
T0o the director, on fZorms provided by the director, stating fully
the terms and conditions of the contract, the £financlal condi-
tions of the applicant and cither informaticn as the director may
reguire.

7.58.3. ©PFor the purposes of +this Subsection, a life care
contract is an agreement between a facility and an individual in
which the facility agrees to provide +to the individual foxr the
duration of his life or for a term of more than one year, nursing
services, medical services or personal care sezrvices, in addition
Teo board and lodging. The agreement is conditlioned upon the
individual's paying consideration to fthe facility in lieu of or
in addition to the payment of the facility's customary charges
for the care and services involved.

7.7. Prohibited Activities {(Class III)

7.7.1. A facility 1is prohibited <£from advertising, assert-
ing, rspresenting or otherwise implying in any manner that it may
render care or services cther than those specifically within the
scope of the license issued to 1t by the directoer.

.2, A facility 1s prohiblted f£from renting, leasing or
5 s premises £or any purposes not related to that for which
Lt is 1licensed, unless ©the use is specilfically authorlzed in
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advance, in writing, by the director.

7.7.3. Reslildence in a facillity is restricted +to patients
and staff, unless ctherwise approved in writing by the director,

7.8. General Recordkeeping Requlrements (Class III)

7.8.3., The facilitcy shall malntain records in accordance
with these regulations and accepted prefessional standarzds and

practices.

7.8.2. Coeompliance with this Section shall not preclude
compliance with other specific provisions in these regulations.

7.8.3. Records and reports reguired by the previsions of
these regulations shall be completed leglbly in ink or typewrit-

ten.

7.8.4. Complete leglble photoceopies of zrecords will be
accepted in £fulfillment of the reguirements of these regulations.

7.9. Adninistrative Records (Class III) - The facility
shall maintaln on f£ile in iits administrative office the following

records:

{2} documentation of the facility's precfessional and ad-
ministrative staff meetings;

(b} decumentation ¢f visits by professional consultants
employed by the facility in accoxdance with the reguirements of
these regulations;

(c} a current copy of these regulations;

{d) a copy of the facility's curzent pollcy and procedures
manual contalining coples of za2ll policies and procedures reguired
by the provisions of these regulations;

(e} reperts of all inspections DLy government agencies
toegether with summaries of corrective action taken in response to
aach report during the previous five years;
£} repcrts of any other I1Inspections reguired by these

-~

regulations;

{g} ccecpies of contracts and agreements, including agreement
Zoxr the provision of professicnal services by ocutside agencies cr
contractors, to which the facility is a3 party;

(h} documents demcnstrating controel and ownership cof the
facility;

(i) bylaws of the governing body, 1f applicable;
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(i} <zreports of accidents or incidents invelving patients as
regquizred by Section 3.6.1 and Section 11.8 of these regulations;

(k) recoxds of all transactions conducted by the facility
involving persconal funds of patients in the facllity during the
previous filve years (See Section 9.9 of these regulationsj};

(1) all menus prepared by the facllity in accordance with
the reguirements of Section 12.3 of these regulations;

{m) receords of fcod purchases made in compllanze with Sec-
“tion 12.3 0f these regulatioeons;

{n} &a copy of the facility's emergency evacuatlon plan as
reguired by Section 8.2 of these regulations;

{o0) a chrenclogical record of all patients admittad to the
facility with an identlfying number, date of admissicn and where
appropriate date cof discharge; and

(pl all other records reguired by state or federal laws and
regulations, except those £for which maintenance elsewhere 1is

regulzred.
7.10. Personnel Records (Class III)

7.10.1. The facility shall maintain a confidential person-
nel record for each employee containing sufficient Information to
support the empicyee's assignment. The record shall contain at
least the following information:

(a} a dated application £for employment which includes a
resume of the applicant's training and experience and verifica-
tion by references;

{E}) an employee health record contalining the results of
pre—employment and annual physical examinatlcen, includlng tuber-
culosis screening 1f indicated by exposure or prevalence;

(c} evaluations of work performance signed by employes and
supervisor;

{d¢) subseguent change of status £forms Including change of
address, salatry adjustments, merit increases, promotions;

{2} current licensure, reglistration or certification status
demonstrating appropriate licensurs, registration or certifica-
tion and periodic verification; and :

{£) a summary recerd of each employee's in-service train-
ing. ,

7.10.2. The facility shall make avalilable tc employees and
assure explanaticon of wrltten personnel policies, procedures,
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organizational charts and job descriptlons.

7.10.3. The facility shall maintain a jocb description for
each Jjob category, including the following: (a) Job title and
gualifications, including educational and skill regulirements; (b}
general description o0of duties and respensibilities including
limitations, i1f applicable; and (c} supervision to be given and
rageivad.

7.11. 8taff Development (Class II}

7.12.1. Reference should be made to the following sections
of these regulations to determine the minimum approprliate orien-
tation and tralning reguirements:

{a) Section 7.10.1(E) {relating to in-service <training
records);

{b) Sections 7.10.2 and 7.10.3 {(relating to personnel peoli-
cles, job descriptlons, etc.):;

(c) Section 8.3.1 (relating to training for disasters);
{d) Sectlion 9.1.4 (relating to patients' rights trainingj};

(e) 8ection 2.10.7 (relating to training in coemplaint pro-
cedures};

{f} BSecticn 10.1.3(h) (relating toc physician participation
in training);

{g) Section 1l.Z.4{e) (xelating to director of nursing duty
fto orient and train nursing sarvice personnel); and

(h} Section 11.5.2 (relating to orientation and training in
restorative nursing).

7.11.2., Perscnnel who previde direct patient care but are
not reguired to be licensed, registered cr certlifiied shall re-
ceive speclal instruction under the direction of the directoxr of
nursing services.

7.12.3. A faclility shall provide for a written plan covexr-
ing a pericd of twelve months at a time for continuing education
and training to develop the skilis of all personnel. This pro-
gram shall include at least:

{a) training related to problems and needs of the aged, 1ill
and disabled; -

(b} in-service training concerning prevention and control
of infections, £fire and safety rules, accideant prevention, con-
fidentiality of patient information, protection ¢f patlient priva-
cy and personal property rights, and all other topics reguired by
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these regulations; and

{c) provisions for periodilc in-service training for all
employees of the Zacility.

7.11.4. A facllity shall document the contents of and at-
tendance at in-service training.

7.11.5. A facility shall designate an in-services training
cocrdinatcr who shall be rxesponsible £for: {a) implementing the
planned program c¢f in-service training; and {p} ensuring the
documentation of attendance at all in-service training programs.

7.21.6. HNo employee with more than one year's tenure with
the facllity shall be counted in terms of meetling staffing re-
gquirements for licensure purposes uanless that employee has com-
pleted appropriate in-~service training reguirements.

7.11.7. Nc employee . shall be counted in terms of meeting
staffing reguirements for licensure purpeses, unless that em-
pPloyee has completed appreopriate crientation reguirements.

£64-13-8. (General Health and Safety
8.1. General Health and Safety Requirements (Class I}

8.1.1. A facility shall develop and implement written polli-
cies and preoccedures to assure that a safe and sanitary environ-
ment exisis foxr patlients and personnel.

8.1.2. Zmployees with symptoms or signs o¢f communicable
diseases or infected skxin lesions shall not be permitited to work.

8.1.232. Incidents and accgidents to patients and personnel
shall be reviewed to ildentify health and safety hazards.

3.2. Disaster Plan (Class 11}

8.2.1. The facility shall have a written disaster plan
approved by the director wnich states procedures to be followed
in the event of £fire, explosion oxr other Iinternal disaster cor
occurrence which severely affects the functicning of the facili-

ty.

8.2.2. The disaster plan shall be developed and malintained
Wwith the assistance of gualified fire, safety, and other appro-

priate experts.

8.2.3. Brief instructions and guidelines regarding procce-
dure shall be avallable at the nurses station,.

8.2.4. Evacuation routes shall be posted as appropriate.
28.2.5. "There shall be policies and procedures for imple-
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menting the plan.

8.2.8. The disaster plan shall include at least the IZocllow-
ing:

(2} assignment and tralining of personnel for specific tasks
and responsibilities;

{b) procedures for identification and prompt +transfer of
casualties and records, whan necessary, toc the facillity most
appropriate for the administration of definitive care;

() policies and procedures with zregard to transporting
casualties and uninjured individuals;

s B! instructions ragarding the locgcaticn and use of alarm
systems and signals, and of firefighting eqguipment;

(e) information regarding methcds of f£ire contalnment;

(£} procedures Lor notification cf appropriate persocnnel;
{g) specificaticn 0f evacuation routes and procedures; and
(h} £reguency of £ire drills.

8.3. Disaster Training (Class II)

8.3.1. The facility shall operate &an internal disastex
preparedness program which includes orientation and ongeling
training and drills in procedures and specific assignments.

8.3.2. The disaster plan shall be rehearsed at least annu-
ally.

g.4 Pire Drills (Class I} - Fire drills shall be held at
least quarterly for sach shlft. :

8.5, Disaster Rehearszal and Flre Drill Reports (Class II} -
4 dated written zrepcrt and evaluation cof each disaster rehearsal
and fire drill shall be maintained on £file £or at least two
years.

8.6. Provisions for Emergency Calls {Class I}

8.6.X. A facility shall have at least one noncoin-operated
telephone or one axtension on each patient occupied unit and
additicnal telephones and extensions If needed to summen help in
case of emergency. ‘

3.6.2., A facility shall post emergency call information
conspicucgusly near each telephone, exclusive of patient tele-
phones, in the facility. Such information shall include at least
the Iellowing: {a) telephone number of £ire, police and cther
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apprepriate emergency services; (b} names and telephone numbers
of a2all pexrsonnel to be called In case cf fire or amezgency; (<)
the name and telephone number o¢f the physician on call; and (4d)
where applicable, name and telephone number for the consulting

nuzrse when on call.
8.7.‘ Infection and Communicable Diseasa Control {Class I}

8.7.1. A nursing home shall establish an infecticn control
committee which shall consist 0f at least the following persons:
{a) the administrator; (b)) the medical direckor or another physi-
cian; (¢} the director cf the nursing sexvices; {d} the director
of the dietetic ssrvices; and (e} the housekeeper.

8.7.2. The infection ¢ontrol committee shall develop for
the facility written policies and procedures on at least the
following: {a} preveniting and contrelling infection in the

facillity; (b} maintaining =z sanitary envirecnment; {c}) inden-
tifying infections within the facility; (4d) reviewing the health
status of employees; (e) ensuring staff compllance with infection
control policies and preocedurses; and (£} aseptic and lsclatlion
techniques.

8.7.3. The infection control committee shall meet noc less
than twigce a year.

3.8. Isolation (Class 1}

8.8.1. Any patient who contracts a communicable disease
shall be segregated E£rom other patients as described in the poli-
cies regquired by Section 8.7.2 of these regulations.

§.8.2. Isolatleon technigues to prevent the transfexr of the
disease to other patients and staff cf the facility shall bhe

employed.

8.8.3. If orderad by =z ©physiclan, the patient shall be
remcved from the £facility as scon as sultable arrangements are

made for continuing his care.
8.9. Animals (Class IT]

8.9.1. "No dogs, cats or other demestic animals shall be
permitted within a nursing home or ¢on 1ts premises cother than as
specifiled herein.

8.9.2. If domestic animals cther than strays are present on
the nursing home grounds, there shall be provisions or areas set
off and restricted so that patients may be free from risk of
exposure to or physical . harm f£rom the animals, or the animals
shall be leashed or otherwise limited in movement.

8.9.3. In the case of the presence ¢f animals as part of a
therapeutically designed and profIessionally supervised progranm
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which is of shori duration, Subsection 8.%2.2 need not apply.

8.9.4. If animals are present in the nursing home, they
shall not be permitted in: (a) food preparation areas; (b} the
pharmacy; (c) any storage areas; and ({(d) patient areas except as
specified in Subsections 8.5.3%, 2.9.6 and 8.9.7 herein.

8.9.5. Animals may be permitted in: (a) non-patient arsas
not otherwise prchibited by +these regulatlions; {B) recreation
areas or rooms; (c) areas especially set aside for such usage;
and {(d) halls, if leashed or caged, in transit to and from per-
missaktle areas. Animals shall not be displaysd or transpoctsd
during meal times.

8.8.6. Patients shall not be permitted to have pets living
in their rooms. - - : , o

8.9.7. Animals may be allowed in patient zooms only under
strictly supervised conditions; only i£ none of the occupants of
the room object; and cnly if the patients' medical conditions are
not prohibitive.

2.9.8. Wild, dangerous or ocbviously 11l animals are prohib-
bited, except that such wild animals as sguirrels, birds, chip-
munks and the like which are natural to the neighborhood of the
facilty shall not .be prohibited from the facility grounds.

8.9.9, Animals and their guarters shall be KkKept clean at
all times.

3.9.10. State and local laws zregarding rables prevention
and animal licensure shall be obssrved.

8.9.11. Apprcpriate sanitation procedures shall be applied.
3.5.12. Residents shall not be physically endangered.

3.9.13. The provisicns of Section 8.2.1 do not apply to
fish in aguariums.

§54-13-9. Ceneral Patients' Rights Policies and Procedures
g.1. Implementation of Patients' Rights (Class II)

9.,1.1. The governing body of a facility shall develop writ-
ten policies and procedures regarding the rights and responsibil-
ities of patients.

5.1.2. Policies adopted shall be consistent with the provi-
sicns of these regulations.

§.1.3., The governing body shall be «responsible for the
facility's adherence to procedures implementing patients' rights
policies.
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9.1.4. The staff of a facility shall be ocriented to and
trained at least annually in preper Iimplementation of patients’
rights policies. i

9.1.5. A copy of patients' «zrights policies and procedures
shall be made avallable to patients, guardians, committe=, next
of kin, sponsoring agencies, and representative pavyees, as appli-
cable, and upon reguesht shall be made availlable toc members cf the
public,

9.Z2. bDbimitatien-of--Patientsl-Rights--and-Dexivative-Rights

S

Patients' Representatives and Substituted Consent (Class II;

9.2.1. Definitions

For sourposes of Secticn 8.2 of these regulations the follow-
ing definitions are applicabie:

{al Applicable Power of Attorney - A power of attornevy
which terminates upon incapacity of the person granting the power
of atteocznev {(the principal} or a durable power of aittorney under

§38~-4-1 et seg., of the West Virginia Code or similar snactments
of other Jurisdicticons, which power of attorneyv or durables power

of attorpev:

(23 generally authorizes the holder or attornev-in-fact to
act for the nrincipal on all delegable matters upgon which the
principal has authority to act;: or

", autheorizes the holder or zttornev-in-fact to make
delegable health care decisions for the principal avpplicable to
qguesticons that arise at the time of admission fto, or _during,

nursing hgme care.

(b)Y Any Interested Person -~ A person who reguests a re-—
evaluation of = determination of incapaciiy or who reguest
administrative review of such 3 determination.

(c)] Section Sa Representative - The person who serves as a3
representative for a patient under the authority of West Virginia

Code §l6-SC-5a.,

(3} Physical gr Mental Ingcapacity {or like words) - For
urpgses of these regulasticons, the inablilitb because of i
or mental impalrment, of a nursing home patient or prospective
patient to appreciate the nmature and implications gf a2 health
care gdecision, to make an informed cholce regarding the slterna-
tives presented, and te communicate that cholce in an unambigugus

mannex .

T2+2 .2.2. Ceneral Statement - When the rights of an
individual must be limited or restricted for medical reasons,
these reasons shall be set forth In specificity in the individ-
ual's medical record and such restziction hereirn shall be only

u
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for a speeifig-and-limiked period of time authorized in writing
by the patient or the patient's representative as deiined in
Section $.2.3.

8xZ2vZ<-—FThe-= ighEs——aad—*es?easibiaééies--set—Earth*iﬁ—%hese
»egutatiens-shalli-deverve-te-paxties-sther-than- the-~patient-eniy
ﬂﬂéer—=he——Eex*SW&ngv9+feams=aﬂaes*—~%a% a~patient~-is-adjudicated
ineempetenti-or-{tbi-a-patient-has-appeintedy-in~-writingy-a-power

ef-attornevy~

$.2.3. Patient's Representatives - The rights and responsi-
ips sat forth in these regulations shall devoilive Lo parlies
r than the patient cnly under %fthe following circumstances:

piii
cthe

(a2} 5 committes or a guardian has been appclinted for fthe

patient: or

(5} 3 patient has executegd, in writing, an avolicable powsr
of attornev: or

resentative,. Such repre-

(e a patient has a3 ep
itv, shall be one of the

Se
sentative, in crder of c¢la
following:

ctlion
55 D

(1l the patient's spouse;

{23 an adult child of the patient;

{3} a varent of the patient;

(43 an adult sibling of the patient;

{5} the nearest living relative of the patient:

{6} an authorized representative of 3 licensed guardianship
service, or an authorized adult protective service worker of the
department of human services, or an autherized smplovee of the
commission on =sging and its recognized affiliates;

(7)) any person selected by the patient:

Provided, That “here is no reascn to believe thaf healt
cars services provided by 3 nursing home are gontrary to the
patient's religious or expressed beliefs or known wishes, there
is ne actual notice of opposition by a member of the same OF
prior class, and there is no expressed opposition by the patient
to a perscn to serve as his or her Section 5a representative.

9.2.4. Documentation Concerning Patients!'! and Prospective
Patients' Representatives
{(2) If & patisnt is incapacitated zs of the effective date

of these regqulaticns, then a2 commitiee, guardian or Section 53
rapresentative, in accordance with State law and rules shall be
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obtained for the patient within sixty (68) davyvs of the effective
date of these regulations.

b If a patient has besn adiudicated incompetenit, or has
been determined +to be mentally retarded or otherwise mentally
handicapped in accordance with Jlaw, then such fact shall be docu-
mented in the patilent's medlical record, and a clear and legible
copy. of the court's order appointing the patient's committee or
guardian shall be kept in the record.

(e If & patient 11is represented under an applicable powerx
gf atforney, then a clear and legible copy of that instrument
shall likewise be maintained in the patient's medical recorg.

(a3 If a patient does nof have a committee or guaxdian and
has not granted 2 durable peower of astiornev, the patient's
medical record for any admission after the effsctive date of
these regulstions shall show that the nursing home made inguiries
before admissign to deEtsrmine whether The patient was Lo be
recommended by the nursing home for an evaluation of incapaciiyv.
Such inguiries may be made by the nursing home's sccial worker oxr
nursing staff and shall include ingqulries to perscns Xnowiedge-

able of  the nrospective patient's condition. Such pcersons mav
include health care professicnals, friends, family membexs, the
rogspective patient if practical, and anyv other such knowledge-

able perxsons., If the nursing home made a _recommendaktion for
evaluvation of incapacitv, the patient's medical recerd shall

document:

11 that the evaluation was performed within five (5) davs
prior to sdmission or two (23 3avs subseguent to admission.
These davs shall be defined as working davs of available psvchoeol-
ogists, psvchiatyrists and phvsicians through the service; and

2 the outcome of the evaluation.

(e) If a patient is represented by a 8ection 5z reoresenta-
ve, then the patient's medical record shall include the follow—

{1 Evidence that before asn evaluation for incapaciiy the
patlent was informed of fthe purpose of the evaluation verbally
and in writing;

th

(2) The resuilts of an evaluaticon for incapacity by twe
physicians licensed to pracitice medicine ip West Virginia, or one
such physician and cne psychologist licensed in West Virginia.
At least one of *he said individuals shzll have examined the
patient within ocne davy preceding the determination of incapacitwv.
Both individuals shall give a written opinion regarding the cause
and nature of the incapacity as well as its extent and prcochable
duration. Whenever possible, the patient's attending phvsician
will be one ¢cf the two individuals making the determination of
incapacity. At least one of the phvsicilans, or the psychelcocgist,
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who certifies the ingapaciity shall not be associated in any wav
with the nursing home. The ftwo individuals performing the cer-
tificaticon shall not be asscocizted in the same medical practice;

{3) Notation at the time of the determination of incapacity
and three months *thereafter that notice of incapagcity was
provided verbally f£o the patient along with:

{A) Motice of fthe right fto g reevaluation of a determina-
tion of incapacityv:

{B) HNotice of the right to appeal & determinpnaticn of in-
capacity to the department of health; =and

(C) A list of places known tec the nursing home where legal
representatign or other advocacy services may be obtained;

L

4 Notation of =
the determination of incapacitv;

{5) Evidence that the results of the evaluation were de-—
livered to the patient'!'s Section 5a representative:

{5} The name of the person determined to be the patient's
Section S5a representative along with the relationship, if anv, of
such person ko the patient. Such nerson's willingness fto serve
shall be acKknowledged in writing along with acknowledgment that
the nursing home has provided information (after development bv
the department pi health) on_the role and responsibility of a
patient's Section 5z representative;

(73 Evidence that good falth efferts have been made te
contact permitted representatives in the order of class pricrity
and to contagt 3l]l members of a gclass before the next class is

contacted;

{8} Any refusals o©0fi eligible perscns toc serve as the
patlent'!s Section S5a representative; and

(g Evidence that notice of the scceptance of the person o
be the patient's Secticon 5Ba representative was gsent to the last
known addresses of 31l persons of the same or higher glass as the
representative as well as to persons known to have lived with the
patient. o L

95.2.5. Authority - A nursing home may relv on the spvoarent
autheority o©f a committes, quardian or attornev-in-fact as set
forth in the order or instrument appointing such person. A
patient's Secticn 5a representative may acht on the patient's
behalf regarding matters related to nursing home care and
services including but not necessazily limited to the following,
but limited by Section 9.2.86;

= to give or withhold consent for admission and treatment
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and the provigion of services in a nursing home, including sign-
ing an admission agreement authorizing services;

(b3 to acknowledge in writing +the receipt of notification
of patient rights, responsibilities, and anv applicable rules and

reculations of the nursing home; and

{(c) to exercise all rights and responsibilities with reqgzrd

Lo treatment and services provided in the nursing home, including

censultation with the patient's phvsicians and other heslth care

personnel, but excluding financizl mattexrs related to health care

services.

S.2.6. Limitation in Certain Cases

{a) The authority of a patient's Section 2z representative
shall be limited to the making of nursing nome health care deci-
sions and shall not be construed as a3 finding of ingapacityv or
incompetency for any cther purpose. Patients'! Section %a repre-
sentatives shall not have the autheority fLo consent fcocr a patient

to have:

[ behavior modification therapv involving aversive
stimull; ox
(2) the patient's assets handled: however, a patient's

Section B5a remresentative may make financial arrangements on
behalf of the patient from sowrces cother than the patient's
agsets. Subsection 9.3.6{(a) does npt limit the augthority of a
pDersen _who has been granted 3 durable power of attornevy fozx
financial affzirs,

(] A determination of incapacity shall expilre after six
menths or upcen the patient's earlier discharge from *the nursing
home. Near the end of each six month period, 3 nursing home may
obtain a reevaluation, and 1If the patient remains incapacitated,
shall provide new documentation in accordance with Section
S.2.4{e)(3) thru (5} above, If 3 patient's Section Bs represen-

tative is changed, new documentation is alse reguired for Sec-—
tions 8.2.4{e3}3(6) thru {9].

(c)y In addition to the reevaluations required in paragraph
(b} above, the nursing home shall, upon request of any interested
person, or upeon its own initiative if it has reason *o believe
that the patient has regained his gor her capacity, obtain or
permit a reevaluation at anv time bektween the hours of §:080 a.m.
and £:00 .M. by _ one _or more phvsicians licensad in West
Virginia, except that no patient shall be reguired £f£o be re-
evaluated within three months of a  prior evaluation except for
"good cause determined by the nursing home staff responsible for

the patient care plan. A phvsician's determinaticn of capacity
upcon such raeevalugticn shall terminate the autherity of 3
patient's Sectiopn 53 representative., Denial of any reguested

reevaluaticon shall be in writing, shall list the reasgsons for the
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denial, and shall be sent Lo the interested person. Such person
shall also be informed that he ¢cr she has the right to appeal
such denial o _the deparftment of heslih. The nursing home shall

document each reguest for reavaiuation in the patisnt's medical

record.

{d} When the authecrifty of & patient's Section 5a represen-
tative expires or is +terminated, the nursing home shall inform
tne patisnt fthat he or she has regained the right %o act for
himself or herself regarding =211 matters related £o nursing home
care and services, including but not necessarily limited to the
matters set forth in Section S5.2.5.(z) fto (o zbowve. The patlient
shall acknowleddge notification of the termination of the author-
ity of his eor her Section 53 representative in writing. The
nursing nome shall keep such acknowledament in +the patient's
medical record and notify the patient's Section 5a repraesentative
that the authority of the patient's Section ha rewresentative has
axpired or terminated.

guardian or committees after an

(e} The appointment a2 ¥
terminate the auvthoritv of a pa-
Ve

of
adiudicaticon shall immediately
tient's Section 53 representat

9.2.7. Patient's Alternate Section 5a Representative - A&
patient's alternate Section 52 representative mavy be identified
for a patient under the same regulrements as for the idenktifica-

tion of 2 npatient's Section fSa representative, A patient's
alternate Section S5a represéentative may serve with full authority
of the patient's Section 53 representative when a nursing home
has  used its best efforts to locate the patient's Section 5a
ranresentative, but such representative cannot be £ound in &
timely manner. A patilent's alternate Section S5a renresentative
may serve with the authority of the patient's Section S5a repre-
sentative only until the patient's Section 53 represantative can

be located.

£.2.8. Adminisitrative Review — 2Anv interested person may
obtain an._  administrative review of any determination of goed
cause as  found in Section S8.2.6(cC) of these requlations or of
capacity or incapacity made pursuant *to these requlations by
reguesting a hearing under the Rules of Procedure for Contested
Case Hearings and Declaratory Rulings, 64 CSR 1, of the Depart-
ment of Health. Any hearing shall pe held in the county of the

patient's nursing home.

9.2.89. Statistical Records - Nursing homes shall maintain
records concerning the number of thelir atlients with Section 5a
representatives and related acgregate data.

8,2.10, Other Rights and Laws

S+Z<2= (a; Nothing in these regulstions shall in any way be

construed to diminish or deprive any individual ¢f rights bevond
the scope of these regulations or recognized and =stablished

Page 40




64 CSR 13

under e%ther laws of the State of West Virginia gother than Chapter
16, Article 5C, Secticn 5%a of +the W. Va. Code or of the United

States.

{b}) Nothing in these regulations shall in any way Dreclude
any interested person from seeking a determination of competency
or incompetency under the laws cf the State  of West Virginia or
of the state of +the patient's domicile or freom seeking any form

of dJudicial review.

83.2.11. Relief PFProm Liabilitvy or Deficiency -~ A nursing
home shall suffer no liablillity or deficiency for any fallure to
apprise the proper personsg of the requirements of Section $.2 of
these regulations and Section  5a, Article 5C, Chapter 16 of the
W. ¥Va. Ccocde, sz long as it has acted reasonably and in good

£aith.

9.3. Civil Rights (Class II}

$.3.1. No facility which offers services to menmbers of the
general public shall deny admissicn to a prospective patient cn
the grounds cof race, cecler, religion cr national crigin.

9.3.2. HNo patient shall be segregated, given separate
treatment, restricted in the enjoyment of any advantage or privi-
lege enjoyed by others in the £facility, or provided with any aid,
care services, or other benefits which are different or are pro-
vided in a different manner from those provided to others in the
facility on the grounds of race, colcocr, feliglon or natiocnal
origin.

9.4. Rights to be Informed (Class II)

9.4.1. A patient shall be fully informed of these rights
and of all rule3 and regulations governing patient conduct and
responsibilities during the duratlion c¢f the patient's stay.

9.4.2. A patlent shall be notified and informed of his
rights, responsibilities =and any applicable rules and regulations
prioxr to or at the time of admission, and at least annually

thereafter.

g.,4.3. A patient shall acknowledge in writing that he has
recaived notificaticon o0of xights, responsibilities, rules and
regulations.

9.4.4. An individual already 1In a faclility at the time
these regulations become effective shall be given notlfication of
these patient rights within thirty (308} days of the effective
date of these regulatlons.

2.4.5. When & mentally retarded perscn 1s notified, netifi-
cation shall be witnessed by a&a third person.
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9.5. Rights to Communication and Personal Property (Class
II)

9.5.1. A patient shall be encocuraged and assisted through-
out the duration of his stay to exercise his rights as a patient
and as a citizen.

$.5.2. A patient shall be permitted to express grievances
and toc communicate to facility staff and outside representatives
of the patient's choice the need <for changes in facility peoli-

cias.

$.5.3. A patient shall be £free from restraini, interfer-
ence, ccercion, discrimination ¢xr <zreprisal as a result of exer-
cising any of his rights.

9.5.4. A patient has the right to associate and communicate
privately with persons of his choice.

9.5.5. A patient has the right to send and recelve perscnal
ma il unopened.

9.5.6. A patient shall have access to telephcones to make
and receive calls in privacy.

9.5.7. A patient has the right tc meet with and participate
in the activities of social, religious and community groups, at
his discretion.

8,5.8. A married patlent shall be assured privacy for
visits by his spouse. If both spcuses ars inpatients in a fa-
cility, they shall be permitted to share a room.

$.5.9. A patient has the right to retain and use personal
clothing and possessions subject tec space limitations and the
pctential for infringing upon the rights of other patients.

8.5.10. A facility may specify in the admisslicon contract
conditicons of facility liability for a patient's personal cloth-
ing andéd possessions.

39.6. Rights with Regard to Treatment (Class I)

9.6.1. No patient shall be verbally, mentally oxr physically
abused, or neglected or mistreated, or restrained by physlcal or
chemical means except in accordance with Section 11.6 of these
regulations (relating to use o¢f restraints). Alleged violations
shall be reported immediately to appropriate individuals as des-
ignated by the facility and there shall be evidence that: (a)
all such alleged violations are thoroughly investigated; (b) the
results of such investigation are reported to the administrator
or his designated representative within twenty-four (24} hours of
the report of the incident; and (c} appropriate sanctions are
invoked when the allegation is substantiataed.
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5.6.2. A mentally retarded individual who is a minor shall
participate in a behavior modification program involving the use
of <restraints or aversive stimuli only upon the prior written
informed consent of his parent or guardian.

$.6.3. A patient shall participate in experimental research
only on the basis o¢f pricr written informed consent. Any such
informed ceonsent procedures shall be In conformance with appli-
cable state and federzl laws and regulations.

3.6.4. A patient shall be given the opportunity to par-
Licipate in the planning of his total health and medical treat-

ment.

9.5.5. A patient =shall have the right to be £fully informed
cf his medical cenditicn.

9.6.6. A patient has the right to refuse any medical treat-
ment.

3.6.7. A patient shall not be reguired to perform services
£or the facility, nor be regquired +to participate in any social,
recreational or religicus activity.

9.7. Rlights %o Confidentiality {(Class II)

9.7.1. A patient shall be assured confidential treatment of
his personal and health care records and condition, which shall
not be discussed wlthout the patient's consent with perscns not
treating or caring £for the patient.

9.7.2. A patient has the right to refuse the release of his
personal or health care records to any individual outside the
facility, except as regquired by law or third-party payment con-
tracts applicable . te that patient. A specific signed release
shall be obtained f£cor all cthar releases and no prior exescuted
bBlanket-release shall be used.

3.7.3., A patient shall have access to his records.

$.7.4. A patient who 1is beiling discharged shall have the
right to obtain a copy of his rececrds subject to paying the Efa-
cillity's zreascnable fee tc cover the expense of copying the
records.

9.7.5., A patient shall be treated in = manner which assures
privacy in treatment and in care for hils personal needs.

9.8. PFinancial Rights (Class II)

9.8.1. A patlent has the zright to manage his personal fi-
nancial affairs.

9.8.2. A facility shall manage a patient's personal funds
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only on the written prior authorization cf the patient.

$.8.3. A patient shall bpe 1liable only £for charges which
nave been included in the admission gontract between the patlent
and the facility puxsuant fo Section 7.5 or Sesction 7.6 of these
regulations or included in any written modification of the con-
tract as provided in Section 7.5 or Sectlon 7.8 of these regu-
lations, except in the case of charges £or emergency services
which could not have been reasonably anticipated when the con-

tract was signed or amended.

9.8.4. If emergency services provided are not included in
the admission contract, the facility shall, when £feasible, obtain
the prior written consent of the ©patient or other financially
responsible persons or agency stating the amount of the appli-
cable charges.

$.8.5. MNo patient shall be transferred from or discharged
by a facility except for medical reasons, £or the patient's wel-
fare or safety or the welfare or safety of other patlents, for
nonpayment for his stay or upon the patient's consent or reguest.

$.8.6. A patient whose cost of care is reimbursed under
Titles XVIII ®r XIX of the Social Security Act shall be dis-har-
ged for nonpayment only in accordance with the provislions of the
Social Security Act and regulatlions.

$,9. Fiduciary Responsibilities of the Faclility (Class III}

§.9.1. A facility which handles money fcr patlents within
the facility shall hold separately and in trust all patients’

funds.

$.9.2. The facility shall administer the funds on behalf of
the patieni in the manner directed by the depositor.

3,9.3. The facility shall render =a true and complete ac~-
count upcn reguest to the depositor and to the directeor and at
least guarterly to the patient on fcrms provided by the director.

9.9.4., Upon termination of the deposit the facility shall

account to the depositor for all Zfunds received, expended and
held on hand on forms specified by the director.

9.9.5. A facility which, in any cne month, handles at least
$25 cf patients' funds per patient, or at least $53C0 for &all
patients shall give evidence of furnishing bond as assurance that
the facility will comply with the regquirements of <this Sub-
saction.

9.9.5, The amount cof the bond shall bhe at least $2,3500.

8,9.7. The directer shall have the discretion to reguize
more than a 52,500 bond based on the ameunt of patients' funds
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handled by the facility.

9.9.8. The facility shall execute the bond with a corporate
surety licensed tec do business in the State of West Virginia.

9.9.9. The director may reguire a facility to £ile an addi-
tional bond in the following circumstances:

$.9.12. When the director determines that the amcunt of the
bond or collateral on depcslt 1is insufficient f£o protect the
patients' money; or

$.9.11. When the amcunt of the bond or collateral is im-
paired by recovery against it pursuant to the provisions of Chap-
ter 16, Article BC, Secticn 7 of the West Virginia Code of 1331,
as amended by a person injured as a result of improper or unlaw-
ful handling of a patient's funds.

9.%.12. When a facility ceases to handle patients' Efunds in
amounts which reguire a bond under this Section, +the director .
shall allow the release ¢f the bond upen the facility's rendering
a2 true and complete account to the depositors of patients’' funds.

3.9.13. Wwhen a facility determines on the basis of medical
Judgment that a patlent appezrs unable to manage his affairs,; the
administrator of the facillty shall notify the patient's next of
kin to initiate guardianship or incompetency proceedings.

g.9.14. A facility may 1Initiate guardianship cr incompe-
ftency proceedings on behalf cof the patient i1f the patiant has no
family or 1f the family, once notified, fails to act.

8.9.15. An employee of a £faclility, or a person having a
financial interest in the faclility, with the excepticn of anyone
related ta such a person by consanguinity as defined in Section
5.2.2 6f these regulations is prohibited £from accepting appoint-
ment as guardian, committee or conservator of the estats of a
patient, or from accepting & power of attorney for a patient.

9.9.16. An individual serving in a prohibited capacity
uncéer Subsection $.9.15 o0f these ragulations on the effective
date of these regulations =shall initiate proceedings within
thirty {30} days following the effective dJdate of these regula-
tions, to have himself removed Irom the prohibited capacity and
o have another gualified person appointed.

$.10. Complaint Procedures {Class II;

8.10.1. A facility shall develop and Iimplement written
procedures for registering and responding to compilaints by pa-
tients, thelr sponscrs and the public.

9.18.2. A facillty shall designate an employee to be re-
sponsible for recelving complaints.
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9.10.3. A facility shall establish a method to inform the
aédministrator of all complaints.

9.10.4. A facility shall establish a process for investiga-
ticn and assessment of the validity of a1l complalints.

9.10.5. A facility shall provide a mechanism to record all
complaints received and action taken on them.

9.10.68. A facility shall assure that careful consideration
is given to each complaint even when it has been made by an in-
dividual who often makes compizaints having ne valid basis.

9.10.7. A facility shall establish a program to assure that
its personnel are familiar with c¢omplaint policies and proce-
dures.

9.10.8. A facility shall establish a program to sducate
patients, their next o<f kin and sponsors about the faclility's
complaint peolicies and procedures.

$.10.9. A facility's compliance with thls Secticn shall net
obviate compliance with the provisions of Section 53.12 of these
regulaticns.

9.11. Access (Class II}

$.11.1. A facllity shall establish visiting hours, consist-
ing ¢f a%t ledst eight hours per day between 3:00 a.m. and 8:00
p.m., seven days per week. Visiting hours shall be posted con-
spicucusly in a public place in the faclility.

8.11.2. Relatives and members of the clergy shall be per-
mitted to visit a critically ill patient at any time.

$.11.3. A facility shall permit full and free access to the
facility to representatives of recognized community organizatlions
and groups approved for such access by the director in the regis-
try described iIn Section 5.14 cof these regulations. S3uch access
shall be limited To normal visiting hours unless by permission of
the facllity or as specified in Section $.11.1Z of these zegula-
tions regarding complaint investigation by the State commission
on aging and its agents or as permitted by other state and fed-
eral law or rules and regulations.

§.11.4. Such representatives shall be permitted to visict,
talk with, and to make perscnal, social and legal services avail-
able to any patient and to inform patients of thelr rights, en-
titlements and corresponding okligations under federal and state
laws and rules and zregulations through distribution of educa-
tional materials and in discussion with 1ndividual patlents ox

groups of patients.
$.11,5. Such representatives shall be permitied to assist
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patients 1in asserting thelr legal zrights 1including elaims for
public assistance, medical assistance, scocial security benefits
and in cther legal matters. Assistance may be provided individ-
ually or on a group basis, and may include organizaticnal ac-
tivity, counseling and litigation.

g.11.6. Such representatives shall be permitted to view all
areas of the facility with the following exceptions: (a) living
areas of a patient who objects to such inspection; {(b) buziness
reccrds of the fzcility, unless the administrator consents; (c)
perscnal and medical recoxds of & patient, unless the patient
consents in writing; (d) drug stocrage zreas which are not secuze
from sccess by unauthorized persons; (e} food service areas
requliring sanitary cenditions; and (£} any other areas where
inspection might endanger any individual or might invade the
privacy of any emplioyee or patient.

9.11.7. An individual entering a facility pursuant to Sec-
tion 9.11.3 of these regulaticns shall, upcn entering the facil-
ity, notify the administratcr oxr other avallable agent of the
faclility of said individual's presence. If zreguested Dby the
faclility, the individual shall providea identificaticon as zn au-
thorized representative of an agency on the registry of such
agencles maintained by the director.

9.12.7.1. No such person shall enter a patient's room with-
out ildentifying himself to the patient and receiving the
patient's permission to enter.

$.11.7.2. A patient shall have the right to refuse a visit
pursuant to Section 5.11.3 of these regulaticns and such visit
=hall be terminated upon the patlent's reguest.

$.11.7.3. 8uch individuals shall cocrdinate their activi-
ties with the facility's social workar or activity director.

9.11.8. A facility may restrict a particular visiter,
ox individual obtaining access under Section 9.11.3 of these
regulaticons from the facility if his behavior is, in the judgment
0of the administrator, unreasonably disruptive of the functioning
of the faciillty. The reasons for such judgment and restriction
must be documented in writing and kept on file.

3.11.8. Communications between a patient and a person vis-
iting pursuant to Section £.11.3 of these regulaticns are deemed

confidential.

$.11.10. No patient shall be punished or harassed by a
faclllty, its agents, its employees or its contractors because of
his efforts to avall himself of his rights toc communicate with
others under this Section. Violation 0f this provision shall be
subject to the provisions of Section 5.12.17 0f these zegula-
tions,
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9,11.11.,7 Nothing in this Section shall be construed to
restrick the rights of a patlient to recelve or refuse visitors
other than those obtaining access under the provisicns of Section
9.11.3 of these regulations.

£,11.12. The board of health zrecognizes the lawful inter-
ests. of and the responsibilities of the State commission on aging
with respect to the senior citizens of the state. In accordance
with those interests and =zresponsibilities, the commission on
aging and its recognized affiliates, including the nursing home
ombudsman program shall be granted full and free access privi-
leges for the necessary conduct of complaint investigations.

9,12. Notice and Posting Regquirements {(Class III)

©.,12.1. _A& facility =shall post 1ts license in a consplcuous
and public place in plain view of all patients and visitors to
the facility.

$.12.2. A facility shall pest in a conspicuous place cn
ezch floor a legible neotice stating the cilvil rights requirements
cf Secticn 9.3 of these regulations, the patients' rights re-
quirements of Sections 9.4 through $.3 cf these regulations, the
cemplaint procedures of Section $.10 of these regulations, and
the access raguirements regquired in Section g.11 of these regu-
lations. In additicn, a notice stating the visiting hours and
access reguirements of Section $5.12 shall be pested conspicuously
at or near the entrance to the faciiity.

$.12.2. A facility shall provide each patlient with a per-
sonal copy of a statement setting forth the reguirements of Sec-
tion 9 of these regulations.

$.12.,4, The document shall include in a prominent position
the followlng sitatement:

"This Bill o¢f Rights sets £forth some ZIundamental human
rights te which you, as a facility resident or patient, are en-
titled under West Virginia law and zegulations. I£ you see &
viclation of any of the rights listed here, you are encouraged to
report the viclation to the administrator or [insert the name of
the individual identified undex Section 2.10.2 herel, who is
responsible for handling complaints. If the facility does not
respond to your complaint promptly, favorably or sufficiently, or
if you are dissatisfied for ancther reason, you may contact the
Hzalth Facilities Evaluation Division of the West Virginia De-
partment of Health at 1800 Washington Street, East, Charleston,
West Virginia, 28305, telephone {(204) 348-0050, to report the
vioclation and to reguest an inspection of the facility. Alterna-
tively, yeu may contact the West Virginia Commission on Aging at
the State Capitol, Charleston, West Virginia, 23305, telephone
{304) 348-2241 or their local representative, {f any [insert the
appropriate name, address and telephone number herel. The names
of those filing complaints will be kept confidential.™
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$.12.3. A copy of the above statement shall be given to
each patient upcn admission.

9.12.6. A copy of the above statement shall be given to
each perscn already a patient cr resident in a faclillty within
focurteen (14) days of the effective date of these regulations.

9.12.7. A facility staff member shall read the statement to
any patient who for any reason cannot read the ngctice and shall

also give the patient a written copy.

9.12.8. A facility shall include in the patient's recerd a
certificatlion that the patient has received the regquired docu-
ment, and where necessary that it has been read to him. The
certification shall be signed both by the patient 2and the ad-
ministrator cf the f£facility and shall be dated to show when actu-
al notice was receivad by the patient,.

9.12.9. The facility shall inform each patlent of the
availability within the facllity of a complete gopy of these
ragulations and of Chapter 16, Article 5C of the West Virginia
Cade of 1931, as amended. '

9.12.10. Upon reguest by & patient, the £facility shall
provide the patient the cpportunity to inspect the law and these
regulations.

§64-13-10., Medical and Dental Services
10.1. Medical Director (Class II)

1¢.1.1. Pursuant to a written agreement, a nursing home
shall retain a physigian licensed in West Virginla to sexvs as a
medical director.

10.1.Z. The medical directcor shall be responsible to the
administrater as tec medico-administzative matiters.

10.1.3. The medical director's responsiblilities shall in-
clude, but not be limited to the following:

{a} delineating the responsibkilities o¢f attending physi-
cans;
(b} Commﬁnicating with attending physicians to ensure that

medical care plans are written as reguired by Sectien 10.3 of
these regulatlions;

{c) establishing written policies £for the utilization of
medical consultants and speciallist services;

{(d) menitoring the health status of the facility's pexson-
nel, as required by Section 7.10.1 and Section 3.1 of these regu-
lations;
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{e) documenting investigation of incidents and accidents
that occur eonn the premises;

(£} providing documented infeormation to the administrater,
in crder tc ensure a safe and sanitary environment for patients

and personnel;

(g} assuming with the administrator responsibility for the
axecution of patient care policies;

{h) partlcipating in the development c¢f ongoing staff edu-
cational programs;

(i} participating or ensuring physician partlicipation In
facility committees such as: phnarmaceutical and infection con-
trol; and

{3) rzreviewing and approving the g¢redentials of any physi-
cian's assistant who will be working in the facility. A physi-
cian assistant shall be duly certified by the West Virginia board
of madicine or the West Virginia board of osteopathy.

10.1.4. A facility of sixty {(80) beds or less may be grant-
ad & walver 8f£ the requirement £for medical director upcn docu-
mentation of alternative means £for effectusting the duties o the
medical director as specified in Section 10.1.3.

10.2. Avalilability of Medical Services (Class I)

10.2.1. A nursing home shall regulre upon admissicon the
patient or the patient's sponscr to designate in writing a physi-
clan to attend the patient.

10.2.2. A facility shall confirm with the designated physi-
clan as soon as posible after the admission of the patient thac
the physician will provide at least theose services reguired in
Secticon 10.3 herein.

10.2.3. A faclility shall reguire %the attending physician cr
the patlent to designate or autherize the administrator to desig-
nate an alternate physician to attend the patient In an emergency
or whenever the attending physician is unavailable.

10.2.4., The administrator ¢r his designee shall assure
avallabllity of physiclan services in at least the follewing
WaAYS:

(a} wverify that the patisent's medical record contains docu-
mentation of the name, address and telephone number of The
attending physician and the alternate physiclan;

{b) notify the attending physician whenever a physiclan is
reguired ocr in an emergency;
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{z) ensure that the patient is wvisited by a physician ZIor
reqguired wvislits and 1n response L0 &an emergency;

(d) assist in the development cf, and implement, written
procedures tTo provide emergency medical care;

(e} provide at each nurses' station a 1list of physicians
available to provide emergency care; and

{£) ensure that effeorts are made to notify the patient’s
next of kin or sponscr promptly after the patient has had an
accident or suffers a serious deterioration in cecndition, in
accordance with Section 11.8 of these regulations regarding acci-
dant and illness and Section 11.5 regarding death.

10.2. Services of Attending Physician (Class I}

10.3.1. An attending physician shall provide at least the
following services:

(a2} not more than five days before nor more than forty-
eight hours after a patient's admission fo a nursing home, a
signed, dated admission and medical history including: & current
physical sxaminaticn; a current assessment of mental status; an
admission diagnosis; and an estimate of rehabilitation potential;

(b)Y a medical wisilt to the patient as is medically neces-
sary but at least every thirty (30} days unless longer Intervals
are documented as sufficient by the physiclilan in the patient's
record. In no case shall the interval between visits be longer
than sixty (60) days;

(c) a written, signed and dated progress nete in the pa-
tient's record at the time o¢f each wvisift;

(dy orders for medicazl care;

{e) & documented review and such revision as ls necessary
in the medical care plan at each visit;

(£} emergency medical service when available; and

(g} a signed zeview 0f any report made under Section 11.38
of these regulations (relating to incidents or accildents).

10.3.2. 1If the interval between rphysician visits to a pa-
tient is more than kthirty (30} days, that patlient’s medical plan
of <care shall be zreviewzd by the designated physician with a
licensed nurse cof the facility by telephone and rewrltten at
least every thirty (30} days.

10.3.3. Whenever a physician f£ails to comply with the re-
guirements of Section 10.3.1(b) or Section 10.3.2 of these regu-
laticns regarding wvisits to patients, the nursing home shall
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notify the physician of record of the reguirements by registered
mail and request the physician's coempliance. If the physician
then fails either to comply with the reguiremenis or Lo make
other arrangements £for his patients within ten (10) days, the
nursing home administratocr shall declare the patient to be aban-
doned and notify the director in writing. The director shall
notify the West Virginia bocard of medlicine. The nursing home
administrator shall +then be allowad to seek other medical care
for the patient. '

10.3.4. If &2 physician uses a physician's assistant in a
nursing home, the physician £irst shall write to the facility
identifying the physician assistant, dellineating the physiclan
assistant's functions and limitations, and documeniting that the
physician assistant is duly certified by the West Virginlia board
of medicine or the West Virginia board of osteopathy.

10.4. Avallability of Dental Services (Classzs I1}

10.4.1. A facility shall have a written plan to assist
patients in obtaining routine and emezgency dental care.

10.4.2. A facllity shall help a patient to arrange trans-
portation to and from a dentist, as appropriate.

10.5, In-service Training in Dental Care (Class II) - A
facility shall ensure that a dentist participates at 1least an-
nually in its staff development program con dental and oral hyge-
nic practices. £ approved in writing by a dentist, this re-
gquirement may be satisfied by a licensed dental hygienist.

§64-12.11. Nursing Services
11.1. Nursing and Patient Care Staffing (Class I)

11.1.1. A nursing home shall provide licensed nursing ser-
vices twenty-Zour hours a day, seven days a week,

11.1.2. The number of nursing pexrscnnel on duty shall be
determined by the number of patients, thelr medical needs and the
physical arrangement of the facility, but will at no time other
than during short unforeseeable emergencies be less than sufii-
cient to make available an average of twe hours of nursing per-
sonnel time per patient pexr day. This two hours shall include
four tenths of an hour (0.4 hours) of licensed nurse time and one
and & tenths of an hour (1.6 hours) cf aide time as shown in the
takle in Section 11.1.3 of these regulations.

In facilities with less than sixty (60) beds, the director
cf nursing may be included in these staff to patient ratio calcu-
lations; in facilities with sixty (60) cr more beds, the director
of nurses shall not be included for purposes of eavaluating com-
pliance with this standard. In facilities with £foxrty (40) oz
fewer beds, socme exceptions to the general average have been mace
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to provide for minimum coverage on all shifts. These excepticns
are detailed in Secticn 11.1.3.

For purposes of evaluating compliance with these ratios,
licensed nurses are 1included as nursing personnel. Adeguats
personnel tc meet patient needs must be employed on each nursing
shift. M"Avallatle" or "on call'" does not meet the reguirements
for nminimam stafiing. For purposes of determining compliance
with the minimum staffing allowable, no individual shall be
counted as meeting these numerical reqguirements on any two con-
secutive shifts, unless the fagcility can demonstrate extenuating
circumstances and only then as a non-routine occcurrence. The
director shall have the authority fto reguire staff above the
specified minimum ratlos if required to meet patient needs.

11.1.3. (See Table 64-13ZE Ecund at the end o¢f this regu-
lation.

tai--Numbers~-are—-fuatl-time--pexssonrei--eguivalients—-—-based~on
fortEy-{48r-hours-per-week-pex—-ashifts

thy--May-ineluvde-the-diregter-of-nurses

11.1.4. In addition to the reguirements of Section 11.1.1,
Section 11.1.2Z and Sectlon 11.1.3 0of these regulations, if there
is not a registered professioconal nurse on duty, there shall be a
registered professicnal nuzse on call. . :

11.1.5. There shall be a written agreement identifying the
responslibilities of the individual on call.

11.2. Management of Nursing Services (Class I)

11.2.1. A nursing home shaill organize, manage and operate
its nursing services in accordance with a writien ocrganizational
plan which describes the responsibkbility, autherity and sccount-
ability relationships for the funcitions, activities and training
of the nursing staff.

11.2.2, - The fzcility shall have on duty at least five {3)
days = week, elight (8] hours a day during the day shift a regis-
tered professional nurse designated in writing as the director of
nursing services. :

11.2.3. The director of nurses shall be & graduate i =z
schoel accredited by the West Virginia board of examiners for
registered professional nurses. In =&addition, this individual
shall meet, a=s 3 minimum, the following reguirements for experi-

ence;

(a) for a grzduate of a two-yesr program, three (3) years
of nursing experience, at least cne of which shall have been in a

supervisory capaclty; or
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{b) for a graduate of a three-year program, two years (Z)
of nursing experience, at least one of which shall have been in a

supervisory capacity; or

(¢} for a graduate of a2 four-year program, at least one (1;
year cf nursing experisnce; or

(& fer an individual with =sducation beyond a four-year
program [(post-graduate), at least one (1) year of nursing ex-

perience.

11.2.4. The director of nursing services shall be respon-
sible for the directieon, provislion and gquality of nursing care
including, but not limited to, the following:

(a2} assuring that a nursing care plan s establlshed Zorx
each patient and the plan is reviewed and modlfied as necessary,
but nect less often than guarterly;

(b} establishing written nursing procedures which are:
essaential to ensure safe practices; up to date and consistent
with the type of service provided by the nursing home;

(c) evaluating nursing care practice;

{d) coordinating nursing services with other patient care
services such as medical, physical therapy, occupatiocnal therapy,
recreational activities, social services and dietary services;

{e) planning and conducting orientation and training pro-
grams for new nursing service personnel and & conilnuing in-
service education program £for all nursing service personnel;

{£) participating in the selectlion of prospective patients
in terms of nursing services they need and nursing competencies
available; zand

(g) designating in writing a charge nurse on esach nursing
unit for each shlft, seven {(7) days a week.

11.2.5. The directer of nursing sarvices shall establish
proceduras to assure that the patient's medical record is com-
pleted in a Timely manner in acccrdance with the regulrements of
Saction 15 of these regulations and includes at least the IZollow-

ing:

{(a) patient care plan, in accordance with the crders of the
attending physlcian establishing and malintalning the plan;

(b} treatment notes;

(¢} nursing notes in accordance with Section 15.4.1{(£f} of
thesa regulations;

Page 54




64 CSR L3

{(dj nursing summaries;

(e} summaries of conferences with the designated physiclan
or other personnel invclved in patient care;

{£) a record of medications administered; and

{(g) the signed nursing discharge note.

11.3. Charge Nurse (Class II) - The charge nurse designated
according to the provisions of Subsectieon 11.2.4.(g) o0of these
regulations shall be responsible for at least the following: (al
supervising a&ll nursing and ancillary perscnnel and activities
related te nursing care in the nursing unit; and (b) assessing
the needs of each patient, initiating the nursing care plan Zfor
meeting those needs, and coordinating the patient care plan.

11.4. Nursing 8taff Responsibilities (Class I}

11.4.1. Each patilient shall recesive care in accordance with
the physician’'s written orders and the nursing care plan.

11.4.2. Patients shall be kept clean, dry and comfortabie.

11.4.3. Each patient shall receive care toward prevention
cf decubitus ulcers, infection, accidents and injury.

11.4.4, If necessary, a patient shall recelve assistance In
feeding.

11.4.5. All patients shall be treated in accordance with
the provisicons o©of Section 9 of these regulations specifying pa-
tiant zights, pelicies and prccedures.

11.4.6. Each patient shall have an individual medication
record.

11.4.7. After each administration of medication, the £f0ol-
lowing information shall bhe recorded on the medicaticn recoxrd by
the person who administers the medications: (2) name and stren-

gth of the drug administered; (b} date and time of adminlstra-
tion; (c) dosage administered; {d) route of administration; and
(e} signature of the individual adminlstering the drug.

11.4.8. Drugs and biologicals shall pe administered to the
patient as soon as possible after the doses have been prepared.

11.4.9. The medication shall ©be administered by the same
person whe prepared the doses for administration, except under
single unit dose package distribution systems. -

11.4.10. Self-administration of medications by patients is
not permitted except on written oxder of a physician and only
permitted in special circumstances, which shall be set Eoxrth
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specifically in the individual’'s medical rscord.
11.3. Restorative Nursing Care (Class I}

11.5.1. An active restorative nursing care program shall be
an integral part ¢f the nursing service. The purpose of the
program is to a&sslist the patient to achieve and maintain an opti-
mum level o©of functioning and self-care through education and
retraining in the activities of daily 1living. Restorative nurs-
ing care services shall be performed daily for those patients who
need such services. The program shall include, but not be limit-
ad to, such technigues as:

{a) maintaining proper body alignment and poesitioning of
bedfast patlients and those cecnfined to chairs;

(b} encouraging the activity of patlients by getting them
out of bed for zeasonable periecds of time, excepit when this is
contraindicated by physician's orders;

() maintaining a program ¢£ skin care to prevent pressure
SOores;

(d} maintaining a bowel and bladder ftraining program;

{e)} assisting patients to ambulate and te carry ocut pre-
scribed exercises between visits c¢f the physical therapist;

} assisting patients to adjust to any disablilites and to
thelir interest intc useful activities; and

=
A

{
direct

(g} assisting and teaching patients the activities of daily
living such as:_eating, dressing, grocming, and toilet activi-
ties.

11.%.2. Restorative nursing shall be a distinct part of the
in-service education program. There shall be ozrientation and
"tralining of new employees and ccocntinuing education ©f all the
nursing service employees in restorative nursing.

11.5.3. Cbhbservation of patients documented 1in the nursing
notes shall give evidence that care is adeguate and that the
restorative nursing care progam ls followed. Observations which

assist in determining Lf care is adeguate may include such iltems
as personal appearance and grooming, freedem ZIreom offensive
oders, absence c¢f pressure sores, and clsan mouth and dentures.
There shall be evidence that the staff encourage the patient to
be gut of bed, maintalin good body pesitioning, eat in the dining
room 1f able anéd to takzs part in diversional or recreational

activities.
11.6. Use of Restralnts (Class I}

11.6.1. Restraints shall be used only when necessary to
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protect the patient from self-injury or from injuring others. Nc
patient shall be restrained for the convenience of the statf.

11.8.2. The use of physical or chemical restraints shall be
authorized in writing by a physiclan for a specified and limited
pericd of time.

11.6.3. The use o0f restraints on a mentally retazded in-
dividual shall be permitited when authorized by a physician or
gualified mental retardation professional for use during behavior
modification sessions.

11.6.4. Tor purposes of evaluating compliance with Section
11.5.3 ¢f these regulations, a qualified mental retardation pro-
fessional shall be: {a) a currently licensed physician, psychol-
ogist or registersd nurse who has had at least one year of spe-
cialized training or experience iIn working with +the mentally
retarded; or (b) an M.3.W. with at least one year of speciallized
traianing cr experience in working with the mentally retarded.

11.6.5. In case ¢ emergency, licensed nursling personnel

authorized by the facility in wrlting may order the use of re-
straints. Non-physiclan personnel shall notify the atfteanding

phivsician promptly.

11.6.5. Patients shall not be subjected o the following
types of rvestraints under any cconditicns: canvas Jackets, canvas
sheets, or canvas cuffs; leather belts, leather cuffs ocr leather
hand mitts. Locked zestraints are prchibited. A patient shall
not be confined to any room by locking or fastening a deoor Ifrom

the cutside.

11.56.7. A patient who 1z restrained shall have hls positicn
changed and the zrestraints removed long enough to glve 3kin care
every two hours.

11.6.8. Methods of restraint shall permit guick zremoval in
case of fire or other emergency.

11.58.8. Side rails on beds are not subject to the provi-
sions of Section 11.85.7 of these regulations.

11.7. HNotice to Physician of Accident or Illness (Class 1)

11.7.1. Any accident cr change in a patlent's condition
shall be reported immediately to a registered professional nurse
whe shall notify the attending physiciarn and the patlent's
family, guardian, ccmmittee or sponscr, as relevant.

11.7.2. The physician shall be notifisd within a reasonable
pericd of time, depending upen the sericusness of the patlent’s
cendition.

11.8. Accident and Incident Repozrts (Class II)
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11.8.1. & written reporf shall be made of any incident or
accident in which a patient is involwved, elther inside or outside

the nursing home.

11.8.2. The report shall include the following: {a) date;
(b} time o occcurrence; {(cl place of occurrences; (d) detalls of
the cceourrence; (e) date and time physicilan was notified; and (I}
date and signature of reviewing physician (as resguizred In Section
10.3.1({g} of these regulations).

11.8.3. The report shall be written and signed by the pez-
scn whe 1s responsible for the patient at the time that the acci-
dent or change in conditicon occcurred.

12.¢. Report of Death (Class III) - The death of a
patient shall be reported immediately to the attending physi-
clarn and to the patient's family, grardian, commlties 0r sponsor,
as relevant. i

§64-13-12. Dietetic Service
12.1. Dietetic Service to ke Maintained (Class I}

12.1i.1. A nursing home shall maintaln a dietetic service
which shall ©be organized eilther directly by the nursing home ox
through written agreement with a contractor who complies with the
standards ¢f these regulations concerning the dietetic serxrvice.

12.1.2. The dietatic service =zhall be In full compliance
with current Food Service Sanlitation Regulations, West Virginia
Department oI Health Legislative Rules, Sexies-I7Fy 54 TSR 17,
1883.

12.2. Director and Staffing of Dietetic Service (Class II)

12.2.1. The dietetic sexrvice shall be under the direction
of a gqualified dietitian employed by the nursing home on a full
or part-time bhaslis.

12.2.2. A gualified dietitian must be registered, or eligi-
ble for reglistration, as determined by the Commission on Dietetlc
Registration of the American Dietetic Association.

12.2.3. £ a part-time consultant dietitian 1z employed,
the consultant visits must be at appropriate fimes and of suffl-

cient duration to allow the carrying out ©f the duties sst forth
in Section 12.2.4 of these regulations.

l1z.2.4. The dutles o0f s dietlitian director oxr consultant
dietitian shall include at least the fcllowing:

{z) advice to the administrator;

(b) lialson with the medical and nursing staii;
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{c} patlent counseling;
{d} planning or approval of all menus;
= guidance to the £ood service superviscr and stalf; and

(£} &all duties of the food service supervisor as set forth
in Section 12.2.7 9of these regulatiocns 1f a food service supsr-
visor i1s not employed on a full-time basis.

12.2.5.. A dietetic servicea shall employ a full-time guali-
fied food service superviscr as defined in Secticn 12.2.6 of
these regulations whenever a full-time diletlitian dizector iz not
employed.

12.2.6. A guelified food service supervisor must be:
{a) & gualified dietitian; ox

{b)} &a graduate of a dietetic technician or dietetic assis-
tant training program, correspondence or classroom, approved by
the American Dietetic Associaticn; or

(c) gualified for membership in the Hespital, Institution,
and Educational Food Service Society or i1ts eguivalent; or

(dy trained and experlienced in fcod service supervision and
management Iin a military service eguivalent in content teo the
regquirements specified In paragraphs (b)) or {(c) of this Section.

12.2.7. The £ocd service supervisor, under the direction of
the dietitian director or consultanit dietitian, shall be respon-
sible for at least the fcollowing:

(a] daily operation cf the dletetlc service;

(b} ensuring that therapeutic diets are served as ordered
by a physician, and that no patient receivesz a therapeutlic dist
except as ordered by a physician; i

{c} recommanding the guantity, kinds and wvariety of food
and supplies tc be purchased; and

le standardized reclipes £or menu

{(d) maintaining a £i of
in preparing foods listed on the posted

items which shall be used
menus.

12.2.8. The dietetic service shall have sufficient support-
ive perscnnel trained in the preparation and service of food to
carry out the functions of the dietetic service.

12.3. Menus and Supplies (Class II)
12.3.1. & facility =shall have written dated menus which
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state portion sizes, as appllicable, planned at least fourteen
(14) days in advance for all diets. Menus shail be posted in the
fococd preparation area.

12.2.2. 2 menu shall not be used more than once in a week.

12.3.3. If£ cycle menus are used, the <cycle must <cover a
minimum cf (3} three weesks.

12.3.4. A current therapeutic diet manual approved by the
dietitian must be readlly avalilable to dietetic service person-
nel, nursing staff anéd attending physicians.

12.3.5. All menu changes shall be reccrded.

12.3.6. The diestetig service shall keep on £ile all menus
and menu changes for =t least ninety (350) days.

12.3.7. The dietetic service staff shall identify patients'
likes and dislikes and substitute foods and drinks with eguiva-
lent nutriticnal values. : .

12.2.8. A supply of non-perishable £foods sufficient to meet
a2ll patisznt needs for three {3} days or such periocd as the de-
partment shall designate shall be kepi on the premises for use in
the event of an unforeseen interruption in normal fcod service.
This supply may be Incorporated with the regular stock of food
supplies.

12.4., Meals (Class I)

12.4.1., The dietetic service shall ensure that each patient
receives at least three (2) meals dally or thelr eqguivalent which
are prapared and served that day.

1z2.4.2. Dietetlic service staff shall offer substitute fcods
and drinks with eguivalent nutritional value tec all patients who
refuse the foocd served at meal times.

12.4.3. Mzals sexrved £c a patient shall provide nutrients
and calories for each patient, as ordered by a physician, based
upon current recommended dietary allowances of the Food and Nu-
trition Board of the Natlional Academy of Sciences, National Re-
search Council as adjusted for age, sex, welght, physical =zc-
tivity and therapeutic needs; or as £fcllows:

(a) Meat Group: Two (2} or more servings of lean meat,
£ish, poultry, eggs or cheese with drled beans, other lagumes or
peanut butter as occasional alfternatives. At least four (4
sunces of edible meat or its eqguivalent shall be served dalily.
Eggs shall be served at least four {(4) times per week;

(b} Milk: Two (2) or more cups of milk or lts eguivalent.
Cheese, cokttage cheese, yogurt or ice cream may be used Lo meet
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part of the milk reguirement;

{(c) Vegetables: Two (2) or more 1/2 cup servings each day
including yellcw, orange of lzafy gresn vegetables or other good
source of Vitamin A at least four (4) times per week;

(@) Fruit: Two (2} or mcre 1/2 cup servings each day, at
least one of which shall be a citrus fruit cor other good source
of Vitamin C;

{e) Whole Grain or Enriched Bread and Cereal Products: One
{l) or more servings each meal with at least four (4) ssrvings
each day;

{(f) OQther E£oods to round out meals and snacks to provide
additicnal calcories. :

12.4.4. Therapeutic and vregular diets shall be served to
patients in accordance with a physician's written orders retained
in the patient's record cf care.

12.4.5. Pood service personnel shall be advised in writing
cf such diet crers.

12.4.6. Physiclan orders for regular and therapeutlc diets
shall be reviewed at the same time all cther crders are reviewed
and a2t least every {3} three months.

12.4.7. Not mecre than Zfourteen (14} hours shall elapse
. = B
between an evening meal and breakfast the next morning, which

shall not be served before 7:00 a.m.

12.4.8. Every patient shall be encouraged to eat in desig-
nated dining areas, unless medically coentraindicated.

12.4.5%. Bedtime snacks of nourishing guality shall be of-
fered routinely tec all patients, unless medically contralindi-
cated. :

12.4.10. Trays served to patients In theilr rooms shall be
provided with £irm supperts.

12.4,11. Self-help feeding devices shall be preovided as
appropriate and thelr use shall be encouraged.

1Z.4.12. Foods shall be prepared by methods that conserve
nutritional value, fiavor and appearance and shall be attzac-
tively served at optimum temperatures in a form to mest the needs
0of individual patients.

12.4.13. All salt used shall be lodized.

12.4.14. Salt shal! not be omitkted in Efood preparaticn
unless by physician's orders.
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$§84-13.13. Pharmaceutical Services
13.1. Provision of Pharmaceutical Services (Class I}

13.1.1. A facility shall ensuzre the provision of pharmaceu-
tical services. All pharmaceutical services shall be provided in
acecordance with these regulations and all other applicable fed-
eral, state and local laws and rules and regulations of the West

Virginia board of pharmacy.

12.1.2. The nursing home shall have a writien agreement
with any consultant pharmacist iIn accerdance with these regu-
lations and rules and regulations of the West Virginia board of
pharmacy. B

12.2. Supervision of Pharmaceutical Services (Class II)

12.2.1. The pharmaceutical services shall be under ths
supervisicen of & pharmacist currently registered witih the West
Virginia board oi pharmacy.

12.2.2. The consultant pharmacist shall be responsible for:

-

{a) the receipt, control and distribution of drugs and for
maintaining at least those reccrds reguired by applicable fed-
eral, state and local laws and regulatlions;

(b} developing in consultaticn with the pharmaceutical
services committee a manual of policies and procedures In accor-
dance with these regulations znd including at lezast those matters
regquired by the rules and regulatlions of the West Virginia board

of pharmacy;

(c} providing at Least one educaticonal program each year
and additional in-service training as necessary £or all nursing
personnel on any subject pertaining to the pharmaceutical sexvice
of the facility or drug therapy in geriatric patients; :

(d) participating in the activities of the pharmaceutical
services committee;

(e providing the pharmaceutical services committee with a
written report at least gqQuarterly concerning the status of the
facility's pharmaceutical services and an analyslis of any inci-
dents relating to drug therapy;

(£} providing a documented drug regimen review In the medi-
cal recoréd of each patient at least monthly and reporting any
irregularities in writing to the attending physician, the direc-
tor of nursing services and to the facility administrateor; and

(g) inspecting each nursing station and all other areas of
the nursing home where drugs are stored at least once each
month. The inspection shall be documented in writing with a
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signed and dated report by the pharmacist; the reports shall be
submitted to the pharmaceutical services committee at its next
scheduled guarterly meeting. ‘

13.3. Pharmaceutical Services Committee (Class III)

12.3.1. A nursing home shall have a pharmacesutical services
committee which develops written policies and procedures for safe
and effective drug therapy, administration, distributicn, control

and use.

12.32.,2. The ccmmittee shall be composed of at 1least the
pharmacist, the director ¢f nursing services, the nursing home
administrator and one physician.

13.3.32. The committee shall overses pharmaceutical services
in the nursing home, make recommendations for improvement and
menitor the pharmaceutical service to ensure its accuracy and

adeguacy.

13.3.4. The committee =shall meet ait least guarterly and
document its activities, findings a2nd recommendations in writing.

13.3.5. The pharmaceutical services committee shall review
incidents relating to drug therapy ané the monthly Inspection
reports of the pharmacist.

12.4. Pharmaceutical Policies and Procedures (Class I)

13.4.1. 2ll orders for medications and treatments Efor pa-
tients shall be in writing and signed by the attending phnysician.

13.4.2. A physician's verbal or telephone corder £or medi-
caticns or treatments may be recelived only by a licensed nurse, &
pharmacist or a certified physician asslistant, 1f identified as a
responsibility in the physician assistant's Job description.

13.4.3. A physician's verbal cxr telephone orders
shall be written immediaztely on the patlent's order sheet,
noted in the permanent medical record and signed by the accepting
licensed nurse, pharmacist or certified physician’s assistant and
shall be countersigned by the physician on his next visit or by
mail if returned within tfen (180) days.

13.4.4. Drugs shall be administered only by physicians,
licensed nurses or certified physician assistants as detailed In
thelr jocb descriptions.

13.4.5. Written policies and ©procedures shall be estab-
lished by +the pharmaceutical services committee £o ensure that
drugs are checked agalinst physiclans' crders before the drugs are
administered to the patient.

13.4.6. Medicaticn errxors and adverse drug reactions shall
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be reported immediately to the patient's physician verbally, and
entered in the Board of patlent's medical zecorzd. A written
incident report shall be submitted to the pharmaceutical searvices

committee.

13.4.7. An adverse drug reaction or allergy shall also be
documented con the cutside cover of the medical record.

13.4.8. An up-to-date medication information reference
book, detarmined by the pharmaceutical service commitiee, con-
cerning prescription and nonprescription drugs, thelr indica-
tions, actions, adverse reactions, interactions, contraindica-
tions, administration, precautions and dJdosages shall be kept at
each nursing station.

13.4.9. Medications not specifically limited as to time or
number of doses when ordered by the physiclan shall be controlled
by automatic stop orders in accordance with written policies and
procedures established by the pharmaceutical services committee.

12.5. Patient Medications (Class I)

13.5.1. A patient's medications shall be labeled in accozd-
ance with these regulaticons and rules and regulations of the West

Virginia board oi pharmacy.
12.5.2. Except £for =single unit dose package drug distri-
bution systems, the label of each patient's individual prescrip-

tion medication container shall c¢learly state the fellowing in-
Eormation:

{a) the patlent's name;

(b} the name and strength of the drug;

{cy drug's date of lssus £from the pharmacy;

{d) name of prescribing physician;

{e) the pharmacy name, address and telephone number;
{f) the prescription number; and

{g) the directions on how and when to administer the medi-
cation.

13.5.3, A1l drugs shall be stored in a locked cablinet or
medicine cart near the nurses station, and only persconnel autho-
rized in writing shall have access to the kKeys.

13.%5.4. A patisnt's prescription medicaticn shall be stored
in the container In which it is received from the pharmacy and
all nonprescription drugs shall be stored in thelr original con-
tainer as labeled and distributed by the manufacturer. Nursing
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personnel shall not package, repackage, bottle oxr label in whole
or in part any medication or alter in any way by tampering c¢r
defacing any labeled medication.

12.5.5. A medication container with an incomplete or illeg-
ible label shall be returned to the pharmacy for relabeling.

13.5.6. Medication shall be 1zreleased to a patient upon
discharge only on the written authorization of a physiclan.

13.5.7. Medication released to a patlent shall be properly
labeled and packaged by the pharmacist with directions for use in
accordance with the rules and regulations of the West Virginla

beard 5f pharmacy.

13.5.8. Documentation of medicaticn released to a patient
shall be sntered in the patient's medical recozd.

13.5.%. All discontilinued, cutdated, zdulterated, deterio-
rated and deceased patients’' medicaticons shall be disposed cof or
destroyed in the nursing heme by the consulting pharmacist and a
licensad nurse empleoyed by the nursing home once each month ox

more often 1£f needed. This procedure shall be documented in
writing in accoxrdance with guidelines establishad by the direc-
tor. All medication destruction records shall be signed and

dated by the consultant pharmacist and by the licensed nurse.
All medication destruction reccrds shall be kept on file at the
nursing home for a pericd of two (2} years. The medlication de-
struction reccrd shall clearly state the following iniormation:

{a) the name of the patlient Ecr whom the drug was pre-
scribed;

{b) +the prescripticn number; .
{c) the name ©f the pharmacy;

{d) +the name and strength of the drug; and

(e} the amount of drug that was destroyed.

13.56. Medication Storage {(Class II)

13.6.1. - Schedule II controlled drugs shall be stored in
such & manner so that Lthey are securely protected by Lwo locks.

13.5.2. Medications whioh reguire refrigeraticn shall be
kept in a locksd medication refrigerator, in a refrigexator lo-
cated in a locked area, cr in a locked bex in a refrigerator
separate from food. The refrigerator shall have a thermometer to

indicate temperatuxe.

13.5.3. Medication £or external use only shall be kept
separate from medications which are taken internally.
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13.6.4, The controcl of dzrugs subject to the Uniform Con-
trolled Substances Act (Chapter 604 of the West Virginia Code of
1831, as amended) shall comply with federal and state laws and
rules and egulations of the West Virginia board of pharmacy
concerning procurement, storage, dispensing, administraticon and
disposition cf contrelled substances.

12.6.5., The pharmaceutical services committee shall es-
tablish and zapprove in writing esach year the list o0f contents of
the emergency medication kits. In accordance with guidelines
established by the director and rules and regulatiocns of the West
Virginia board o¢of pharmacy, an emergency medlcation kit shall be
stored in a locked rocom or locked compartment near each nursing

station.

13.6.6. There shall be a typewzritten list of contents of
the emergency medication kift, stating the name, strength and
guantity cf the drugs present in the emergency medicaticn kit and
posted near the telephone at each nursing statiaon.

13.6.7. Each time the emergency medicaton klt 1is used the
following information shall be written on an Emergency Medicatlion
Kit Inventcocry Record as described below:

{a) the patient’'s name;

{E) the name and strencgth ¢f the cdrug administered;

(c) the zrouta of administration;

(d) the date and time the drug is administered;

(e} the amount of drug administered;

{£} the amount of drug zemaining In the kit;

(g} the type of emergency;

{h) the name of the physician who ordered the drué; and

{i) the signature of the licensed nurse administering the
drug.

13.58.8. Emergency oxygen and tracheal sucticon devices shall
be readily available in the facility.

§64-13.14. Social Work Services and Recreaticon and Activity
Services

14.1. BSocial Work Services to be Provided {Class II)

14.1.1., A facility shall maintain the capacity directiy or
through contracted services to i1dentify andéd meet social, psy-
chosoecial, emotional and cultural needs which are related to
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illness, stress, family and commuhity relaticnships, death,
treatment and stay in the facility.

14.1.2. If social services are provided by contract, a
nursing home shall keep a current 1list of available soclilal ser-
vice agencies and rescurces Incluading but not limited to thcose
agenclies affliliated with the West Virginia commissicn on aging.

14.1.3. The social work service shall serve a&as a liaison
between patient needs and community resources and where multiple-
agency contacts are necessary the soclial work service shall serve
as the coordinating agent for the patient.

14.2. Plan for 8Social Work Services {(Class 1I)

14.2.1. There shall be written policies and procedures
regazding the scope and conduct of the social work service.

14.2.2. In additicn to general social work activities, the
social work service respeonsibilities shall include at least:

(a) preadmission contact and assessment, including the
exploration of alternative types o0f placement orx services with
beth the patient and the family;

(b} orientaticon at admisslion;

{c) integraticn ¢i social services with other services and
care provided for the patient;

{d}) comfunication to other services of psychosocial factors
which ¢could affect services zrendered or care delivered to the
patiant;

(e} rovision of counseling to patient's families;
g E ;7

(£} participaticon in the develcpment of patleni care plans
as described in Section 15.1 ¢f these regulations;

(g} speclal attention to neads related to dezth and dying;
and - . S )

(h} coordination o©f discharge planning as described in
Section 15.1.7 and Section 15.1.8 of these regulations.

14.32. S8ocial Work Services Staffing (Class I1Il)

14.3.1, A &esignated staff member shall be xesponsible for
directing social work services.

14.3.2. An individual may serve as the directcr of soclal
services previded one o0f the following requirements regarding
education, experience and post-degree tralining is met: {al a
B.8.W. graduate of a school o0f scoclal werk accredited by the
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Councill of Scocial Work Zdugatlion or a masters 1level graduate in
soclal work or gerontoclogy; (b) a B.S., B.A. or masters level
graduate in a related field or a B.S5.W. graduate c¢cf a nonaccred-
ited school o0of social work with twe years of experience in a
health care facility, medical social work, or gerontology; (c} an
individual meetlng the educational regulrements of (b} above but
nct the experience reguirements, provided supervision be provided
by a gualified social werk consultant with consultation no less
than guarterly for a period of tweo years; or (4) a non-degreed
individual or an individual with a degrz2e in & non-related £ield
with three yesr's experlience in & health care £facillity, medical
social work or gerontology, provided that supervision by a guali-

fied social worker be provided no less than guarterly. If.a
facility complies with the regquirements of (a) ox {b) above but
does not comply with the reguirements of Section 14,1 oz Section

14.2 or bpoth, the dJdirector may regquire that the facility obtain-
consultation until such time as the facility shall be Judged in
compliance with Sections 14.1 and 14.2. I£f 3 facility director
cf social work services meets cnly the raguirements of {c) or (4d)
above and the facllity 1s in compllance with the reguirements of
bhoth Secticns 14.1 and 14.2, the director may modify or walve the
raguirement of (c) or {d) f£or ccnsultatien orx supervis=ion by a
gualifiled social worker.

14.3.3. An individual who meets the requirements of Section
14.3.2(a) shall gualify as a social wecrk consultant for the pur-
poses of these regulations.

14.3.4. For purposses of evaluating compliance with the
reguirements of Saction 14.3.2 of these regulations, a degrae
raelated to social work shall include: gerontology, cliniecal
psychology, socioclogy, wvocational rehabilitation, community men-
tal health, counseling and guldance or any other degree for which
pricr written approval 1s obtained fzom the directoz.

14.3.5. There shall be sufiicient social work staff to
previde the aquivalant of one staff perscn per one hundred and
twenty (120} patients. This reguirement may be satisfiied by part
Time staff or stafif with assignments and responsibllities in both
social servigces and recreation and activities, provided the ocver-
all requirements of Section 14 o0f these regulaticpns are met.

14.3.6. . The director of social services may also serve as
the director of recreation and activitles, provided the overall
reguirements of Secticn 14 of these regulstions are met.

l4.4. Sccial Work Services Pacilities (Class II) - Facili-
ties shall be adeguate for soclal servigces personnel and easily
accessible te patients, Zamilies and stafi and shall provide
privacy for Interviews and space for confidential storage of
records.

14.5. Recreation and Activities Program {(Class II)
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14.5.1. A nursing home shall provide a planned and diver-
sified program of therapeutic recreation and activity.

14.,5.2. The recreaticn and activities program, as indicated
by ilndividual needs and capabilities, shall be designed to:

{a} maximize self care and independence;

{b} faclilitate scclal and general rehabllitation;

{c) promote adjustment toc the long-term care environment;
(d) promote the dignity of patients; and

(e; maximize the opportunity to patients to return to mean-
ingful active lives within or without the confines of the nursing

home setting.

14.,5.3., 0Only upon a physician's order shall & patient's
participation in an activitles prcgram be restricted and such
crder shall ke given in accordance with Section $.5.7 Secticen
5.68.7 and Sectign 9.2 of these regulations.

14.5.4. There shall be a written plan £for the facility's
recreation and activities program which shall address the follow-
ing types of activities as appropriate to the needs ©of the facll-
ity's patients:

(z) social and Iinterperscgnal activities which provide op-
portunity £or Eun, enjoyment and the development cf friendships,
such as: parties, dances, banguets, coffee hours zand games;

(B) diversicnal and recreational activities designed Lo
emphasize ilndividual accomplishment, provided diversion and sid
in adjustment to leong-term rehablilitation, sUuch as: sewing,
painting, and other craft—-type activities;

(¢c) opportunities for participation in volunteer service
activities, such as: assisting in community fund drives, making
toys for underpzrivileged children, assisting other residents, znd
preparing church literature;

(d) intellectual activities designed to provide mental
stimulaticn, such as: discussion groups, library services and
materials, book review groups, music appreclaticn, and lectures
cr classas;

{e} spilritual or zelligious activities, such as: Zformal
worship, scripture zreading and study, mission work, and hymn
singing. Carxe shall be taken to insure the representaticn of alil
faliths of individual reslidents in the nursing home;

(£) exercise and physical activities to assist residents to
keep active and alext, such as: ingdividual and group exercise

Page 6%




64 CSR 13

sessions and programs, outdoor walks, and sports and games adap-
ted to the capabilities and needs ¢f the individual participants;

and

{g) a resident council which meets monthly and shall con-
sider and have the right to express patient's grilevances, to
represent patients in the facillity generally and to make recom-
mendations concerning facility policies and procedures.

The acitivitles specified in Section 14.5.4 are included cnly
as examples and as such shall not be taken as exhaustive lists
nor shall the lists be interpreted as a minimum or maximum set.

14.5.5. A facility shall make provisions to enable and
shall enccurage relatives and friends of patients tc participate
in activities with patients.

14.5.6. The recreaition and activitlies program shall provide
for a variety of activities to occur during evenings and weekends
as well as during the daytime hours o©of the usual busliness day.

14.5.7. The recreation and activities program shall provide
individual activities £or <those who are unable or aunwill-
ing To participate In group activities. Both small and large

group activities shall be preovided,

14.5.8. Recreation and activity staff -shall participate Iin
the development of patient care plans.

14.56. Recreation and Activities Staffing {(Class II)

l4.6.1. A nursing heme shall appoint a patient activities
director and such additional staff as needed to carry cut the
patient activities program, but not to ke less than the eguiva-
lent of one staif member per 120 patients iIn the nursing home.

l14.6.2. Thne patient achivities director's duties shall
include at least the following:

(a)} development of the recreatlon and activities plan;

(b} crganizing and directing the recreation and activity
program;

{c) organizing and directing a program of wvolunteer ser-
vices Zor patients;

(dy maintenance of a current record of community services,
resources, programs and facility materials accessible to the
staff, patients, and patlents' relatives and friends;

{e) development of a written monthly activities schedule at
least one month in advance;
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(Z) ascertaining from each patient's care plan any physi-
clan's orders 1imiting any patient's participation in the ac-
tivities program; and

(g) documenting patlients’' participating in activities and
reasons for nonparticipation Iin otherwise approeprlate activities;

{h) working 1in collaboeoration with the director of sccial
work services with the resident council; and

{1} providing in-service training to other staff members
and voclunteers in recreation and activities.

i14.7. Recreation and Activities PFacllities {(Class II)

1l4.7.1. A patient activities &rea shall be provided with
comfcrtable furnituxe in good repair.

7.2, A facility s3hall provide <transportation for pa-
o and from patient activities. .

-
-
[

14.7.3. Appropriate activities shzall be provided to pa-
tients unable to leave their zcoms.

864-13-15. Plans for Care and Medical Recozrds
15.2. Plans for Care and Discharge (Class I)

153.1.1. & patlent care plan shall be developed <£for each
patient uponrn admission end malintalned by the nursing service in

cooperation with all other sexvices. The plan o©of care shall
provide a profile of the needs of the individual patient, iden-
tify the role ©of each service 3in meeting +hose needs, and the

supportive measures each service will wuse to complement each
other service in the accomplishment of the overall gozl of care.
The patlient care plan shall be 1In writing and contain at least

the folliowing:
(a) goals to be accomplished;
(b) individually designed activities to meet goals;
{c) therapies;
(d) treatments, incliuding diet reguirements; ang

{e) a statement of which prcfessional service or individual
is respeonsible for sgach element prescribed in the plan.

15.1.2. A nursing home shall have written policies and
procedures to ensure that through patient care conferences oz
cther methods «of coordination, the patient care plan shall be
reviewed and revised as needed but at lsast guarterly. Such
review shall be notsd in the medigal record.
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15.1.3. Peolicles and procedures shall delineate the rules
and responsibilities of each service in relatlion to the patient
care plan.

15.2.4., The patient care plan shall be available for use by
all personnel caring for the patient.

15.1.5., Relevant information £from the patient care plan
shall be made avalilable with c¢ther information that is trans-
mitted when the patient i1s transferred to another £facility or
referred for continuing care by other agencies upon discharge to
the community.

15.1.6. A npursing care plan shall be maintained in accor-
dance with the orders of the designated physiclan establishing
and maintaining the plan. It shall include directicns for the
following:

{a} how the nursing stafi will preovide care needed Lo
achieve the gcals in the patient care plan;

(b} medications and treatments;

(c) diets and special distary needs;

(d) activity limitations, 1f any;

(e} a bathing and grooming schedule; and

{£} zrecreational activities and limitaticons for the pa-
tient.

15.1.7. A discharge plan shall be maintained and shall
include at least the following: {a}) an initial assessment at
admission or within no less than seven {7} days after the dJats of
admission, including discharge poctential and goals; {(b) relevant
information cencerning such areas as nursing assessment, social
history, rehabilitatlion potential, patlent needs at discharge and
community resources avalillable; (¢} pericdic review and reevalua-
tion at regular Iintervals, preferably on a monthly basis for the
first three wmonths after admissiocon and in no instance less than
guarterly. Detall and content ¢f the discharge plan after the
initial assessment will vary with the conditicen of the patient.

15.1.8. When a patient is discharged to another facility or
agency or t©to his home, a discharge summary shall bDbe prepared
pricr to the discharge. The complete discharge summary shall be
trangmitted to the receiving £facility or agency at the time of
discharge. I£ the patient is discharged to his home, the patient
shall be given appropriate information concerning his needs for
care and mwmedication. The discharge symmary shall include: {a)
patient name and ldentifying number; (b) name of attending physi-
cian; (¢} date of admission; (d)} dats of dischargs; (e) provi-
sicnal and final diagnosis; (I) course of treatment and care in
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the facility; (g} pertinent diagnostic findings; (h) essential
information regarding the patients' illness o¢r problems; (i)
restorative procedures; {3) medicatlon instructicons; (k) facili-
ty, agency or location to which discharged; and (1) dated physi-
clan signature.

1%.2. Medical Record Regquired (Class II)

15.2.1, A facility shall maintain 2 medlcal record foxr each
patient, which complies with the standards set Eorth 1in this
Section.

15.2.2., Medical records shall be completed promptly within
a time specified in the facility's policies and procedures, not
to excesd thixty (30) days past dischazrge.

15.2.3. All clinical informaticn pertaining to a patient's
stay and medical care shall be centralized in a single medical
record f£cllowing discharge.

15.2.4. Medical records of discharged patients shall be
maintained for at least three (3) years from date cf discharge,
or in the case o0f a minor, three (3) years after the patient
becomes of age under state law.

15.2.5. Overall supervisory responsipbility foxr the mainten-
ance of medical records services shall be assigned to a full-time
empleoyee of facility.

15.2.8, The facility shall emplcy sufficient personnel
competent teo perform the functions reguired of a medical recoxrd
service.

15.2.7. Receords shall be maintalned at a location that is
accessible to appropriate staff.

15.2.8., Medical records shall be kept in a manner which is
ordexly and which maintains ready accessibility and retrieval of
information.

15.3. Confidentiality of Medical Records (Class II}

15.3.1., - The £acility shall safeguard medical record infox-
mation agalnst loss, destructicn or unauthorized use.

15.2.2, The facility shall establish written policlies and
procedures speclfying who may use medlical records, under what
conditions they may be removed f£rom the fzcility and under what
conditlons information Zrom them may be released.

15.303. JAccess to medical records shall be limited to des-
ignated staff members, physiclans, represesntatives of the West
Virginia board o¢f health, authorized representatives of federal
or state departments of health, agencies designated by a third
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party payment cocntract, the patlent or a person or agency dgiven
written permission by the patient or by the patient's guardian or
committee.

15.4., Contents of Medical Records (Class II)

12.4.1. & patient's medical recoxrd shall contain at least:

{a) basic identifying information as Llisted . In Section
15.4.4;
(b} date and time of admission;

(c}! a signed, dated admission and medical history, com-
pleted in accoxrdance with Section 10.3.1(a);

{d)} signed physician's orders, including those pertaining
to medigation, special procedures, treatments, diet and medical
procadures;

(e} progress notes signed and dated at the time of each
entry by appropriate stafi authorized to write notes according o
the written pelicies of the facilillity;

(£) nursing notes as kept current and signed by nursing
personnel;

{g) sildned and dated labcratory and x-ray reports, when
such procedures have been cordered;

(h} a patient care plan as reguired in Section 15.1.1;
(1} & nursing care pl;n as reguired in Section 15.1.6;
{37 =a discharge plan as reguired in Sectiocn 15.1.7; and
{k) a dlscharge summary as reqguired in Section 15.1.8.

15.4.2. A physician shnall counterszign all wvexrbal orders at
the time of his nexi visit or by mail if returned within ten (108}
davys. '

15.4.2., Policies shall spbecify the autheority of at least
the following types of practiticners in addition te physicians to
write progress notes in medlical. records: nurses; social workers;
therapists; psychologists; dentists; and podiatrists.

12.4.4. 3Basic identifying information shall include:

(a} patient's name and any ildentification number;

{b} room number;

{c) social security number;
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(d) mazrital status; |
(e) date of birth;
(£) sex;
{g) home address; -

{h) telephone number of referral agency including hospital
From which admitted;

(1} name, address, telephone number of attending physician;

{3) name, addéress and telephone number of next of kin orx
other responsible pexrson;

(k: religiocus preiference; and

(1) &anv pre-burial arrangements.

15.4.5. MNursing nctes shall include at least:

{a) description of the care provided;

{b} nursing history;

{c} &assessment of ¢bserved signs and symptoms;

{(d) reactions to treatments and medications;

{e) changes in patient's physical or =amotional condition;

(£) documentation of any unusual inclildent involving & pa-
tient; and

(g!] nursing summary as indicated by patlient needs.
§64-13.16. Penalties
15.1. Director's Authority

16.1.1., "The director shall have the authecrity to invaoke
penalties against a faclillity viclating the provisiens of these
regulations in accordance with the provisieons of these regula-
tions and pursuant to Chapter 16, Article 5C of the West Virginia
Code of 1831, as amended.

16.1.2. The director shall by order reclassify a facility
or reduce the bed capacity cf a facllity or both, when on the
basis of inspection he makes the following f£indings: {(a) that
the licensee 1s not providing adegquate care under the faclility's
existing classification or bed capacity; and (b) that reclassi-
fication, reducticn in bed capacity or boeth would place the fa-
¢ility 1In a position to render adeguate care.
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16.1.3. The director shall notify a l1llicensee of reclassi-
fication, reduction in bed capacity or beth, stating the terms of
the order, the reasons therefor and the date set for compliance.

16.1.4. The director may suspend or revoke a license If he
£inds upon inspection that there has been a3 substantial failure
te comply with the provisions of these regulations or Chapter 186,
Article 5C of the West Vizginia Code of 13931, as amended.

16.1.5. The director may refuse to grant & license and may
revoke 3 license 1If he determines there has been subferfuge or
cther dishonest action In applying for an original or renewal
license.

16.1.6. The suspension, expiration, forfeiture or cancella-
tion by operation ef Ilaw or order of the directeor of a license
issued by the dizector shall not deprive the director oI the
authority as provided by law and these regulations to take any of

following actions: (a} institute or continue & disciplinary
proceeding; (b} iastitute or continue a proceeding for fthe denial
of & license application; (c) enter &an order denying a license

application; and (d} take any other disciplinary action as pro-
vided by state law cor rules and regulations.

16.1.7. Withdrawal of a license application shall not de-.
prive the director of the right to penalize the applicant on any
other ground using any authority otherwise provided by law or
these regulations.

l18.2. Procedure for Directoxr's Action

16.2.1. When the director takes asction pursuant to Secticn
16.% of these regulatcions, the direcktor shall £ile a complaint
stating the facts constituting a ground or grounds for the ac-
tion.

16.2.2, When the director £iles a complaint, the director
shall notify the licensee, in writing, of the f£iling of the com-
pilaint.

16.2.3. Notice shall include the folleowing items: {a) a
copy ©f the complaint; and (b) notificaticn of the avallability
cf & hearing pursuant to Section 17 of these regulations.

l6.2.4. UNotice shall be served by certiflied mall, return
receipt reguested.

l16.2.5. The director has the right to enforce a regulation,
administratively or in couzrt, without Efirst &affording an cppor-
tunity to cocrrect a deficiency pursuant to Section 5.7 of these
regulations when the directoxr finds either of the following: {a)
that violation of the regulation Jeopardizes the health or safety
cf a patient; or (b} the viclation is the second or subseguent
violatien of the same regulation within twelve months.
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16.3. Preocedure for Civil Panalitlies

16.3.1. Upon a determination that civil penalties are to be
imposed puxrsuant to the West Virginla Code of 1831, as amended
and Secticn 5.7.11 of these regulations, the director shall issue
a citation tc the licensee ¢r non-licensed operator. Provided
that In the case 0of a penalty for a facllity's falilure Lo correct
a deficiency of a non life threatening nature, the director shall
prior to lilssulng the ciltation notify the licensee or non-licensed
operator by reglstersd or certified mall that civil penalties
will be iImposed on a date to bhe speclfied by the director unless
the corrective actions specifilied by the director are Implemented
in an acceptable manner.

16.3.2, The citation shall be served personally upon the
licensee oxr non-licensed operator by a duly authorized represen-~
tative of the director. If &2 citation is not served personally,
1t shall Le sent by registered or certified mail, return receipt

regquested.

16.3.3. Bach citaticn shail be in writing and shall include
at least the Zfollowing: {a) an assessment of civil penalties
according to the nature o0f the violation or viclations; and (b)) a
descripition of the nature of E£RE violation fully stating the
manner in which the licensee or non-licensed operator violated a
specific statutery provision c¢r regulation and the particular
place or axea of the facility in which 1t occurred.

16.3.4. The name of any patient jecopardized hy the viola-
ticn shall not be specified in the citation in order to protect
the privacy of the patient. Howaver, at the time the licensee or
non-licensed operator is served with the cltation, the licensee
or non-~licensad operator shall alsec be served with a written list
of €ach of the names of the patlients alleged to have been jeopar-
dized by the viclaticon. If the wviolation jecpardized all <f the
patients of +the entire facility, such fact shall be specified in
the cltaticon and a written list o©of the names of <the patients
inveolved is not requlired to be furnished to the licensee or non-
licensad cperator.

i18.3.2. Focr each vieclation of a Class I standard, as listed
in Section 5.10.3 a civil penalty of not less than one hundred or
more than one thousand deollars shall be imposed. For each viola~-
tion 0f a Class II standard, as listed in Section $5.10.&, a civil
penalty of not less than Eifty dollars anéd nct more than cne
hundred dollars shall be 1mposed. For sach violatiocn of a Class
III standard, as listed 1n Section 5.10.7, a ecivil penalty of not
less than twenty-five dollars and not more than fifty dollars
3nall be Impeosed.

16.3.6. Each day a viclation continues, after the date by
which correction was regulired by an approved plan of correction,
cr 1f an approved plan of correction was not submitted, the date
on which such plan was due, shall censtitute a separate viola-
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tion.
16.3.7. In £ixing the amcunt of the civil penalty to he
imposed £for violations, %the directer shall considerxr: (a} the
ravity of the wviolation, which shall include: {1} the degree of

substantial probability &that death or seriocus physical harm will
result and, if applicable, did result Zrom the viclation; (2) the
severity of serious physical harm most likely to zesult, and if

applicable, that did result, £rom the violation; and (3} the
axtent to which the provislions of the applicable statutes or
regulations were violated; and (b)) any previous vioclations com-

mitted by the licensse.

16.3.8., If =& licensees o0or non-licensed operater does not
wish to contest a citation, he shall submit to the dirxector,
within four (4} business days after the issuance of the citation,
the total sum of the penalty assessed.

16.32.9. 1If a licensee or a non-licensed operatocr desires to
contest a citation, or the date specifiad for corrsction of a
violation, he shall, within £four (4) business days after service
of the c¢citaticn or specificaticn of time in which a viglation is
to be corrected, serve upon the director, either personally or by
reglistered or certifised mail, the licensee's oz non-licensed
operator's written ncotice pursuant to the Rules of Procedure for
Contested Case Hearings and Declaratory Rulings, West Virginia
Department of Health Procedural Rules, Sexies-2; 64 £SR 1, 1983,

§64-13-17. Administrative Due Process

17.1. An applicant for a license or a ligensae or any octher
person aggrieved Dby an orxder or other action by the director
pursuant to these regulations or tc Chapter 15, Article 5C of the
West Virginia Code cf 1831, as amended, shall have the oppor-
tunity for a hearing by the directoxz, upon written reguest to the
director in a manner prescribed 1Iin and by the aforementioned
Rules o0f Procedure £or Contested Case Hearings and De-
claratory Rulings, West Virginia Department of Health Progedural
Rules, Sertes-y 64 CSR 1, 19233,

17.2. A hearing pursuant to this Section shall be conducted
in accordance with the pertinent provisions of Chapter 29%a3,
Article 5 ¢f the West Virginia Code of 1531, as amended and the
aforementicned Rules of Procedure for Contested Case Hearings and
Declaratecry Rulings, West Virginia Department: cf Health

-+

Procedural Rules, Sertes-~:y B4 CSR 1, 1983.

17.3. MNotice o©0f an order suspending a facility's license
shall specify the conditions giving rise to the suspension which
the licensee must correct during the period of suspenslion in
oxdex to have the license reinstated.

17.4., IE the director reveokes a license, the direcitor may
stay the effective date of reveocation by no more than ninety (50)
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days upcn a showing that the stay 1z necessary Lo assure appro-
priate placemenft of patients.

17.5. The director's order snall be f£inal unless vacated or
modified elther perscnally or by registered or certiflsed mail or
the licensee's or non-ligensed operator’'s wriltten notice puxsuant
to the Rules of Procedures for Contested Case Hearings and De-
claratory Rulings, West Virginia Department of Health Procedural
Rules, Series-x; 64 CSR 1, 1523.

17.8. In addition to all other powers granted to the direc-
tor under Chapter 16, Article 5C of the West Virginia Code of
1331, as amended and these regulaticns, the director may hold a
case under advisement and make a recommendaticn as to require-
mants to be met by the licenses in order ‘to avoid suspension or
revocation of a ligcense, In accordance with Chaptex 16, Article
5, fection 11 of the West Virginla Code of 1821, as amended,

17.7. Where the dlrector takes a case under advisement, the
directeor shsll:

{a) enter an c¢rder stating the decision to¢ hold the case
under advisement;

(b} notifiy the

licensee and his attorney of record, if any,
of the action, by certif

ied mail, return receipt reguested;

{c} enter an ordery showing satisfactory compliance, dis-
missing the compliaint, 1f the licensee meets the requirements of
the ozxder; and

. N N -

{d) upon entering the second order, under this Section, the

directer shall notify the licensee and his attozney of receord, if
any, by certified maill, return receipt requested.

§64-13-18. Severability - 1If any provisions cf these rules oz
the application therecf to any person or cizcumstance shall be
held invalid, such invalidity therecf shall not affect the provi-
sicns oxr application o©f +these rules which can be given effect
wWwithout the invalld provisicns or application, and <o this end
the provisions of these rules are declared to be severable,
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11.2.
#11.4.,
¥11.3.
¥11.6.
11.7.
l12.1.
®12.4,
13.1.
*¥13.4.
*¥13.5.
*¥15.1.

Construction, Life Safety and Related

Site Characteristics/Accessibility
Increase in Bed Capacity

Nursing Equipment, Sfterile Supplies, and Linens
Laundry

General Health and Safety Regulrements
Fire Drills

Provisions for Emergency Calls

Infection and Communicable Disease Control
Isolation

Rights with Regard to Treatment
Availablility of Medical Services

Services of Atfttending Physician

Nursing and Patient Care Staffing
Management of Nursing Services

Nursing Stzfif Responsibilities

Restorative Nursing Care

Use of Restralnts .

Notice to Physician of Accident or Illness
Dietetic Service to be Malintained

Meals

Provision cf Pharmaceutical Sexvices
Pharmaceutical Policles and Procedures
Patient Medicaticns

Plans for Care and Discharge.
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TABLE &4-132B
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Equipment and Furnishing of Patlent Rooms
Genaral Maintenance

Waste and Refuse Disposal

Governing Body

Administrator

2Administrator Functicns

Admission, Discharge. and Transfer Policiles
Admission Contract

Staff Development

Disaster Plan

Disaster Training

Disaster Rehearsal and Filire Drill Reports
Animals

.Implementations of Patients' Rights

Limitation of Patlents' Rights and Derivative Rights

Civil Rights

Rights to be Informed

Rights to Communication and Personal Property
Rights to Confidentiality

Financlial Rights -

Complalint Frocedures

aAccess B -

Medical Director

Availablility of Dental Services
Inservice Training in Dental Care
Charge Nurse

Accident and Incident Reports

Director and Stafiing of Dietetlc Service
Menus and Suppllies .

Supervision ¢of Pharmaceuticzsl Services
Medication Storage

Sccial Work Services to be Provided
Plan for Soclal Work Services

Social Work Services Staffing

Social Work Services Facilities
Recreation and Activities Program
Recreation and Activities Statfing
Recreation and Activities Facilities
Medical Record Regulired
Confidentiality of Medigal Reccrds
Contents of Medical Recoxds.
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TARBLE 64-13C

Cleaning Supplies

Life Care Contract

Prohibited aActivities

General Recordkeeping Requlrements
Administrative Records

Personnel Records

Fiduciary Responsibilitles of the Facility
Notice and Posting Regulrements

Report of Peath

Pharmaceutical Servigces Cocmmittee.
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TABLE 64-13D. SCORES REQUIRED FOR A, B AND C RATINGS IN EACH CATEGORY COF THE
REGULATIONS

Sec. RATING
No. CATEGORY
T c B A
& Physical Facilities, Equipment and
Related 270 71-74 75-79 80-38
7 Facility Governance and Management £66 67-78 79-87 38-87
B8 General Health and Safety 572 73-75% 76-80 81-89
9 General Patients' Rights Policies
and Procedures 81 82-%1 $2-120 181-112
16 Mediczl and Dental Services <38 35-41 42-45 46-50
11 | Nursing Services 272 73-78 79-82 83-90
12 Dietetic Services <31 32-34 35-36 3740
L3 Pharmacentical Services <44 45-50 51-53 54-58
14 Sceial Work Services and Recreation
and Activity Services . 243 45-53 56-60 61-67
15.| Plans for Cazre and Medical Records 29 30-32 33-34 3%5-39

1. £ = less than or esgual f%o.

HOTE: Table 64-13D has been reformatted, but there has been no change in
content.

Page 83




64 CSR 13

TABLE 64-13E. MINIMUM RATIOS{a} OF PATIENT CARE PERSCONNEL TO PATIEZNTS

TOTAL PATIENT
NUMBER LICENSED NURSES AIDES CARE PERSONNEL
oF
DATIENTS NUMBER HOURS NUMEBER HOURS NUMBER HOURS
PER DAY FER DAY PER DAY PER DAY PER DAY PER DAY
3-10 3(b) 24 3 24 & 48
11-20 3{b} 24 4 32 7 56 -
21-30 3{b} 24 6 48 9 72
31-40 3(b) 24 8 &4 11 83
41-50 3(b) 24 10 80 13 104
51-60 3(b) 24 12 96 15 1zZo
61-70 3.5 28 14 11z 17.5 140
71-80 4 32 18 128 20 1640
81-~30 4.5 36 13 144 22.5 1890
91-100 5 40 20 160 25 200
101-110 5.5 44 22 176 27.5 220
111-120 & 48 24 182 30 240
121-130 6.5 52 26 208 32.5 260
131-1490 7 56 28 224 35 z280
141-150 7.5 60 30 240 27.5 300
151-16¢C 8 64 3z 256 40 320
161-170 8.5 £8 34 272 42.5 340
171-180 9 72 36 288 45 360
181-180 9.5 l 76 38 304 47.5 384
181-200 1¢.0 80 40 320 50 400
Cver Z00 Zhall be calculated for each facility
I 1 1 H

{2} MNombers are full-time persconnel seguivalents based on forty (40)

hours per week per shift.

{b} May incluode the director of nurses.

NOTE: Table 64-13E has been reformatted and the two footnotes are placed
here instead of in the text cf the rule; no substantive changes
have been made.
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PROPOSED RULES
Public Comments Recesived
Discussion and Response

Rule Title: Nursing Home Llicensure

A public hearing waz held on June 23, 198% regarding pro-
posed amendments to this rule f£o implement West Virginia Code
Section 16-5C-5a. The hearing was attended by the attached list
of persons. Oral comments were not provided, but the following
persons provided the seven written sets {attached) cf comments:

Michael Caruso, Administrator, Blshop Josseph H, Hodges Con-
tinnous Care Center, Wheeling

Larry Crawley-Woods, Regicnal Long-Term Care Ombudsman,
Martinsburg

James C. Finegan, R.N., Durham, N.C.

F. A. Jackson, Attorney representing Good Shepherd Nursing
Home, Wheeling

Joyce McCormick, Program Speclialist, Division of Human
Services?*

Ms. Helen McWhorter, Weston

Fay S8kinner
William W. Lewis of Buckhannon commented by telephone.

The comments and responses should be read in conjunction
with the proposed rule.

1. Comment Section 9.2.1(4). Mr. Crawley-Woods of the
Long-Term Care Ombudsman Progzram commented about the definition
of "physical or mental incapacity" as follows:

I am anxious about the statement which begins "The
inability because of physical or mental impairment..."
I question the reference to "physical". Would deafnass
constitute incapacity? Oz blindnes=s? Or the lnability
to walk, or be completely independent in personal care
needs? I think not, and yet I have met people who have
been "evaluated", or describad, as "...unable to care
for themselves" gsimply because of a physical impair-
ment.

‘

1. On July 1, 1989, the Department of Health and Department
of Human Services became Divisions in the new Department of
Health and Human Resources which was formed from a number of
state agencies as part of a reorganization of State Government.




It seems to me that 1£ incompetence reflects a level
of mental functioning and cognitive ablility that the
term M"physical® could be deleted altogether, yet
leaving intact the intent of the amendment. At the
very 1least, a statement might be included to this
effect: A physical impaizment cannot, 1in itself, be
used as a criteria for ilncapacity under "substituted

consent”.

Response: The definition of "physical or mental incapacity"
in proposed regulation 9.2.1(d) is the definition of that term as
contained in West Virginia Code Section 16-5C-5a{aj. A physical
impairment iIs a "physical or mental incapacity® under this defi-
nition only if it results in the 1inabllity to appreciate the
nature and implications cof a health care decision, to make an
informed cholce regarding the alternatives presented, and to
communicate that cholice in an unambiguous manner. Language has
been added to clarify the restrictive nature of this definition.
Also the words "or personal care home" have been deleted as un-
necess=ary for this regulation and the wozrds "or prospective
patient™ have bheen added to be consistent with the Code.

2. Comment: Section 2.2.2. Mr. Crawley-wWoods comments as
follows with regard to the "General Statement" on restrictions of

resjdants' zights:

I am wondering why the caveat ".,.and such restriction
herein shall be only for a specific and limited periogd
of time" would now be deleted. It occurs to me that
this prohibition is an effective control preventing a
general and indefinite suspension o0f individual rights.
It requires nursing home staff +to think about what

they're doing.

As = true of most long-term care ombudsmen, I conduct
residents' rights trainings in nursing homes. I always
refer o the limitation on restricting residents'
rights not so much to browbeat staff as to stimulate
them teo be reflective about residents'! rights, about
their responsibilities as staff, and about the critical
relationship which exists between staff and residents.
I £ry to solicit from +them their agreement that as
profassionals we need to be compassionate, reasoned,
and discriminate in our relationship with residents,
including in the observance of their rights. This
ability of staff to think through their actions will
help to create an environment of the greatest respect,
I believe, within the facility.

Tc delete the aforementioned statement in Section 9.2.2
would remove a tool for this thoughtfulness,

Responsa: It was proposed to delete the words quoted in Mr.
Crawley-Woods comment because it was felt the retention of those
words might be interpreted to mean that a patient's rights could
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be restricted for specific and limited periods of time without
consent from either the patient or the patient's representative.
Bven i{f that interpretation is not made, the requirement that the
restriction of a patient's rights be only for a "specific and
limited period of time" would conflict with the unlimited time
that a durable power of attorney might be authorized to consent
to the restriction of the rights of an incapacitated patient and
with the authority of a committee appointed for an incompetent
patient to restrict the patient's rights., Therefore, the provi-
sion requiring restrictions of patients' rights to a "specific
and limited period of time"™ is not proposed to be retained.
However, a change is proposed to make 1t clear that a nursing
home is not permitted to restrict a patient's rights for longer
than is authorized in writing by the patient's representative or,
or course, the patient.

3. Comment: Section 9.2.3(c){6). Mr. Caruso of Bishop
Joseph H. Hodges Continuous Care Center commented as follows:

Section 9.2.3(c)(8) provides that a 5a representative
may be an authorized representative of a guardianship
service, an adult protective servige worker of the
Department of Human Services, or an authorized employee
0f the Commission on Aging. These services are scarce-
1y available throughout the State of West Virginia.
There are several elderly citizens that are in need of
these protective gualified gervices, The Department of
Health {5 the mechanism to provide financial, pro-
fessional and personnel resources to support these
programs.

Ms. McCormick, writing on behalf of the Division of Human
Services, commented as E£ollows:

It may appear to some that a conflict or potential
conflict of interest exists. For example, it may be
the same worker who: (1) petitions the court to order
an inveoluntary client into a nursing home; (2) makes
health care decisions for the client in the faclility;
{3) petitions the county commission fox a determination
cof incompetency; angd (4) asks for reimburszement from
the client's estate or assets for reimbursement Efor
expenditure of any state funds. In addition to the
conflict of interest issue, area staff are limited in
numbers and do not have the time required to serve in
the capacity as patient representatives as outlined in
section 9.2.5.

Regponse: No potential conflict of interest is seen in a
Division of Human Services employee working in the capacities
described by Ms. McCormick since those actions would alil be for a
patient's benefit. A conflict might occeur, however, if a Depart-
ment of Human Services employee would benefit personally from
acting as a Section 5a raepresentative.

3




The BSection dces not regulre Division of Human Services
emnployees to become patlents' representatives; it only allows
them to do so to the extent they have the desire and time.

Although it might be argued that the Division of Health is
the appropriate mechanism to provide financial, professional and
personnel resources to support Sectlon 5a representatives, the
Division is not performing most legislatively mandated licensure
regquirements due to lack of funds; therefor=, desirable but non-
mandated activities are beyond the capabllity of the Division.

No change is proposed in response to the comments discussed
above; language has been added to clarify that representatives of
the Area Agencieszs on Aging are included as potential Section 5a
representatives.

4. Comment: Section 2.2.4, Mr. Jackson, representing Good
Shepherd Nursing Home, suggested a sSimpler heading for this Sec-
tion.

Response: Accepted, with an additional simplification.

. Comment: Section 9.2.4(4){(1). Mr. Caruso commented as
follows on the reguirement that before admission an evaluation of
incapacity be performed on any prospective patlent recommended by
a4 nursing home for evaluation o©f incapacity:

As specified by Section 9.2.4(d)(l) the evaluation of
incapacity 1is to be performed before the admission
occurs. Nursing faclilitlies need a reasonable time
frame in which to document the procedures involved in
this evaluation progess., Due f£o the demand for skilled
and intermediate beds, health services should not be
delayed. We propose that the evaluation requirements
correlate with the services of the attending physician
as defined by the Nursing Home Licensure Rule 10.3.l{(a)
in which the attending physician would provide this
evaluation not more than five days before ner moze than
forty-eight hours after a patients' adnmission to the
nursing facility. Wes would also propose that the eval-
uation be performed within the new Medicare and Medic~-
a2id requirements for long-term care facilities £or the
resident assessments 483.20(b)(4)(1il}. It would be
feaslible for the evaluation to parallel the compenents
cf the comprehensive assessment. As stipulated, the
reguirements as of October 1, 1990 would be no later
than four days after the date of admission.

Mr. Jackson also commented on this requlrement:

The rigid and absolute rule proposed by the draft of
5/15/89 should be avoided as not being in the best
interests of those patients who absolutely regquire
health-care services on short notice, some of whom wiil

4




be coming from home settings. Instead, the rule should
provide admitting physicians and other health-care
providers with a limited degree of flexibility to ele-
vate concern for the patient over £file documentation.
Existing Rule 10.3.1(a) says that the attending physi-
cian shall provide a current assessment of mental
status not mere than £lve days before nor more than 48
hours after a patient's admission to a nursing home.
This existing zrule provides the necessary flexibility,
and new Section 9.2.4(d) should not Dbe inconsistent
with the existing rule. Similarliy, new 42 C.F.R.
$483.208(b){(4) also has standards for initial resident
assessment, which provide £lexibility in meeting pa-
tients' needs.

Response: The concept contained in the comments 1is accept-
ed. The rights of patients can be sufficiently protected by
regquiring that any recommendations by a nursing home E£for evalua-
tions of incapacity be performed within five days pricr to admi=-
sion or within two working days aftez admission.

6. Comment: Section 9.2.4(e)(3). Mr., Caruso commented as
follows concerning the requirement that a notice of incapacity be
provided to the patlent in writing:

Undex this rule Section 9.2.4(3) isicl] a facility must
provide notation that notice o0f incapacity was deliv-
ered to the patient verbally and in writing. With alil
respect to a patients' individual rights do we not zisk
a breach 1In patient c¢confidentiality by providing a
written notice to an ilncapacitated individual? A true
example occurred when a resident who was suffering from
Alzheimer's disease was determined by two physiclans
that she was Incapacitated and the social service
worker provided her with this information verbally and
in writing. In no less than two days this sealed
written notice was disclosed to staff and visitors by
the resident. Furthermore, the resident's husband, a
distinguished community leader, was approachad in pub-
liec regarding his wife's status. Although he was very
aware of his wife's gituation, to say the least, he was
Truly upset with the facility's procedure of notifica--
tion. There are several further exXamples of unrespon-
sive incapacitated individuals in nursing facilities
that are at risk to an infringement on their rights to
confidentiality. We agree that individuals need to be
notlfied of incapacity and of theilr re-evaluation and
appeal rights, but we suggest that written notification
be deleted as long as a social service worker documents
and discusses with the responsible party.

Response: The confidentiality protection 1is for patlents,
net family members. Nevertheless, incapacitated patients may
disclose confidential information about themselves that they may

5




-regret 1f they regain thelr capacity. A change ls proposed to
allow the notice to be provided verbally at the time of the de-
termination of incapacity but to require that it be repeated
three months thereafter. This would permit patients who have
improved in that time to be then informed of thelr legal status
so they may take whatever acticn they may deem appropriate.

7. Comment: Section 9.2.6{a)(2). Mr. James C. Finegan of
Durham, MNorth Carolina, who 1s a registered nurse licensed in
North Carclina and West Virginia, commented that the prohibition
against a Section 5a representative giving consent for "no code"
orders is much too stzict. Mrs. McWhorter of Weston and Ms.
S8kinner also . are opposed to "no code" restrictions, as is Mr.
Wiiliam W. Lewis of Buckhannon who asked for his telephone call
before the hearing to be noted for the record.

Mr. Carusc commented as follows:

Section 9.2.6{(2) fgsici limits the 5a representative's
aunthority by not allowing consent to "no code"” or "do
not resuscitate™ instructions. Throughout hospitals
and nursing £facilities, the physician relies directly
upon the discussion with either the patient if capable,
oz the family members to determine this "no code" deci-
sion. The 5a representative is usually designated as
the spokesman by the other £family members or Iis
appropriate out of necessity. The 5a representative's
degree of authority should be limited. Oour soclution
would be to clarify Section 9.2.6{(2) to be zead as "no
code” or "do not resuscitate" instructions without the
concurrence of the attending physiclan, or In {sic] the
best interest of a resident, this will allow the tradi-
tional physiclan-family decision process to prevail.

Respense: The reference to "no code" or "do not resusci-
tate" prders is removed.

8. Comment: Section 9.2.6{a)(3). Mr. Foss, Executive Vice
President of the West Virginia Health Care Asscociation, Inc.,
commented as follows:

It is the opinion of the WVHCA that section 5.2.6(3)
{sic] of the proposed legislation, which states that
the patient's zrepresentatives shall not have the
authozrity to consent for a patient to have financial or
business matters handled, does, in £fact, negate the
entire purpose of the Legislature's recent revislon to
the substituted ccnsent section.

While on the one hand allowing a patient to be admitted
under substituted consent, the regulations take away
any practlical application of that procedure by implyling
that the representative cannot sign financial documents
that are necessary for admission!
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In effect, the financial provision has the very real
potential o¢f rendering the entire purpose of HB-2129
useless, inasmuch as nursing home care providezs will
be understandably reluctant to accept patients for whom
no financial arrangements can be made. The WVHCA urges
the Dept. of Health to modify the regulatory language
to reflect the legislative intent of HEB-2129, which is
quick and timely access for Iincapacitated patients
needing nursing home carel

Response: The provision was not inftended to preclude 3
Section 5a representative from arranging for the payment of a
patient's nursing home bill £from funds other than those cf the
patlient. Neither was it lntended to preclude a Section 5a repre-
gentative from handling a patient's financial or business matters
1f the patlent's representative has that authority by a durable
power of attorney for financial affairs. Thus 4a change is pro-
posed +to the wording to make that clear. The regulation is,
however, intended fto preclude a Secticon 5a representative whe
does not also hold a durable power of attorney for financial
affairs from handling a patient's assets. A sentence is proposed
to be added to that effect. Section S5a does not authorize the
handling of patlents' assets, and the monltoring of estate man-
agement is beyond the Division of Health's scope of regulating

nursing hcmes.

9. Comment: Section 9.2.6(b). The Division c¢f Human
Services commented through Ms. McCormick as follows:

The second issue concerns the unlimited number of times
the regulations permit a patient representative to be
appointed for a client. At what point and who decides
when the client needs to have a committee appointed as
epposed to a patient representative? The requlations
do not stipulate that after a certain number of in-
capacity determinations that clients must be atfforded
the right to have a committee appointed 1in order to
protect all of their interest. Parhaps this issue
needs teo be addressed.

Response: West Virginia Code Section 16-5C-5a(d) allows for
renewal of a patient's representative at the end o0f every six
month period. By the education of the population, particulariy
the elderly, as to the opportunity to execute durable powers of
attorneys and 1living wills, %the need for admissions through
S8ection 53 representatives should be reduced.

10. 8ecticn 8.2.9. The requirement for nursing homes to
provide six month reports on the number of thelr patlients with
Section 5a representatlives was eliminated, but the information
must be maintained.

11. Comment: Section 9.2.10. Mr. Jackson comments as
follows concerning the relationship of Section 16~5C-5a and the
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regulations to a patlent's rights:

The draft of 5/19/89 puts the phrase "other than Chap-
ter 16, Article 5C, Section 5a of the W. Va. Code"
after the verbs "diminish or deprive®™., The implication
seems to be that these regulations may be construed to
diminish or deprive a patient's zrights under that
statute, and that implication should be avoided.

An alternate wording might be: ".,.. to diminish or
deprive any individual of any zights established or
recognized by legislative, judicial or regulatory auvth-
ority of the 38tate of West Virginia or of the United
States. "

Response: BSectlion 16-5C-5a and the regulations do allow for
a process to diminish or deprive a person's right to make cne's
health care decisions with regard to nursing home admission and
treatment by assigning, without consent, that decigion-making to
another person. Although the oblective of Zection 16-5C-5a is to
allow nursing home care to be provided, the person may not have
wanted nursing home c¢care, or would have wanted to enter a
different nursing home. A perscon may or may not have chosen his
or her S8ection 5a representative to be his durable power of
attorney if the person were competent to make such a decision.
Thus no change is proposed.

12. Comment: Section 9.2.11. Mr. Jackson points out that
the words "if applicable" in the Section create an ambiguity and
should be eliminated.

Response: Agree,
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Coemments Recelved
Regarding Proposed Amendments to
Nursing Home Licensure
May 24 - June 23, 1989

Berkeley County Committee on Aging

Bishop Joseph H. Hodges
Continuous Care Center
wWheeling, WV

James C. Finegan
Durham. N.C.

Good Shepherd Nursing Home
by Frank A. Jackson, Esg.
Harndon, Morton, Herndon & Yseger

Mrs. Helen McWhorter
Weston, WV

Ms., Pay SKinner
French Creek, WV

WV Department of Human Services

West Virginia Hezalth Care Association,; Inc.
Charleston, WV




- - S —_—

LONG TERM CARE OMBUDSMAN PROGRAM

Berkeley County Committee on Aging
217 North High Street
Martinsburg, WV 25401
Phone {304) 263-8873

May 37, 1889

David K. Heydinger, M.D.

Regulatory Development Section

1800 Washington St., Zast -
Charleston, WY 253305

Dear Dr. Hevdinger:

I have received a cooy of the proposed amendments 1o

-section 9.2 of the Nursing Home Licensure Regulations.

These amendments would implement MWest Virginia Code 8§16-5C-5a,
referring to "substituted consent." Accordingly, at this

time I have comments which I would Tike to offer for your
consideratiaon.

Section 9.2.1 (d), referring to "Physical or Mental In-
canacity’ under "Definitions®: I am anxious about the
statement which begins “The inability because of physical
or mental impairment..." I question the reference to
“shysical®., lould deafness constitute incapacity?
Or blindness? Or the inability to walk, or be compietely
independant in personal care needs? I think not, and yet
I have met peonle who have been "evaluated", or described,
as "...unable to care for themselves" simply because of a
- physical impairment.
It seems to me tnat if incompetence reflects a lTevel of
mental functioning and cognitive ability that the term
"physical" could be deleted altogether, yet leaving intact
the intent of the amendment. At the very Teast, a state-
ment might be included to this effact: A physical impairment
can not , in itself, be used as 2 criteria for incanacity
under "substituted consent”.

Section §.2.2,referring to "GBeneral Statement" on re-
strictions of residents' rights: I am wondering why the
caveat "...and such restriction herein shall be only for

a specific and 1imited period of time" would now be deleted.
It occurs to me that this prohibition is an effective con-
trol preventing a general and indefinite suspnension of
individual rights. It reauires nursing home staff to think
about what they're doing. '

Sponsored by THE UPPER POTOMAC AREA AGENCY ON AGING




As 1s true of moest Tong term care ombudsmen, I conduct
residents' rights trainings in nursing homes. I always
refer to the 1imitation on restricting residents' rights
nct so much to browbeat staff as to stimuiate them to be
reflective about residents' rights, about their respon-
sibilities as staff, and about the critical relationship
which exists between staff and residents. I try to solicit
from them their agreement that as professicnais we need to
be compassionate, reasoned, and discriminate in our re-
lationship with residents, including in the observance of
their rights. .This ability of staff to think through their
actions will help to create an envircrment of the greatest
respect, I believe, within the facility.

To delete the aforementioned statement in Section 9.2.2 would
remove a tool for this thoughtfullness,

Thanking you for your consideration of the above opinions,

i am,
Yery truly yours, (wrﬁtg;;
@f\_&. \.g: -

Larry Craw -Woods
Regional Lona Term Care Ombudsman
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Bishop Joseph H. Hodges
Continuous Care Center

June 22, 1989

Ms. Kay Howard

West Virginia Department of Health RE: 16-3¢-5
Regulatory Development Section Substituted Consent
1800 Washington Street, East ~

Charleston, WY 23303 7

Dear Ms. Howard:
In response to the notice of public hearing on the amendments
to the Nursing Home Licensure Rule 16-5¢c-5, the Bishop Joseph H. Hodges

Continuous Care Center would like to submit the enclosed comments
for review.

Thank you for your consideration.
Sincerely,

o fef (o

Michael Caruso

Administrator
MCiclm
Enclosures
Medical Park . Wheeling, WV 26003 . {304) 243-3800
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Bishop Joseph H. Hodges
Continuous Care Center

June 21, 1989

David K. Heydinger, M.D.

Dirgctor

State of West Virginia Department of Health

Regulato;y Development Section 7 RE: 16-5C-5
1800 Washington Street, East Substituted C .
Charleston, WV 25305 uostitite onsen

Dear Dr. Heydinger:

On behalf of the Bishop Joseph H. Hodges Continucus Care Center in Wheeling,
West Virginia, we would like to acknowldge our appreciation to these involved
in the regulatory development process in having this hearing and would like to
submit the following comments on these amendments to the Nursing Home Licensure
Rule.

1.} As specified by Section 9.2.4 (d) (1) the evaluation of
incapacity is to be performed before the admission occurs.
Nursing facilities need a reasonable time frame in which
to document the procedures involved in this evaluatienm
process. Due to the demand for skilled and intermediate
beds, health services should not be delayed. We propose
that the evaluation requirements correlate with the
services of the attending physician as defined by the
Nursing Home Licensure Rule 10.3.1 (a) in which the
attending physician would provide this evaluation not
more than five days before nor more than forty-eight
nours after a patients' admission to the nursing facility.
We would also proposg that the evaluation be performed
within the new Medicare and Medicaid reguirements for

- leng term care facilitles for the resident assessments
483.20 (b) (4) (ii). It would be feasible for the
evaluation to parallel the components of the comprehensive
assessment. As stipulated the requirements as of
Cctober 1, 1990 would be ne later than four days after
the date of admission.

2.) Under this rule Section 9.2.&4 (3), a facility must provide ,
notation that notice of incapacity was delivered to the
patient verbally and in writing. With all respect to a2
patients’' individual rights do we not risk a breach in
patient confidentiality by providing az written notice to
an incapacitated individual? A true example occurred
when a resident who was suffering from Alzheimer's disease

Medical Park . Wheeling, WV 26003 . (304) 243-3800




David K. Heydinger, M.D.
6/21/89
continued pg 2

was determined by two physicians that she was incapacitated
and the social service worker provided her with this in-
formation verbally and in writing. 1In no less than two

days this sealed written notice was disclosed to staff

and visitors by the resident. Furthermore, the resident's
husband, a distinguished community leader, was approached

in public regarding his wife's status. Although he was very
aware of his wife's situation, to say the least, he was truly
upset with the facilities procedure of notification. There
are several Iurther examples of unresponsive incapacitated
individuals in nursing facilities that are at risk to an
infringement on their rights to confidentiality. We agree
that individuals need to be notified of incapacity and of
their re—evaluation and appeal rights, but we suggest that
written notification be deleted as long as a social service
worker documents and discusses with the responsible party.

3.) Section 9.2.3.(c)(8) provides that a 5a representative may
be an authorized representative of a guardianship service,
an adult protective service worker of the Department of
Human Services, or an azuthorized employee of the Commission
on Aging. These services are scarcely available throughout
the State of West Virginia. There are several elderly
citizens that are in need of these protective qualified
services. The Department of Health is the mechanism to
provide financial, professiomal and personnel resources to
support these programs.

4.) Section 9.2.6 (2) limits the 5a representatives authority
by not allowing consent to "no code”™ or "do not resuscitate"
instructicns. Throughout hospitals and nursing facilities,
the physician relies directly upon the discussion with
either the patient if capable, or the family members to
determine this "ac code"™ decision. The 32 representative
is usually designated as the spokesman by the other family
members or is appropriate out of necessity. The 5a representa-—
tive's degree cf authority should be limited. OQur solution
would be to clarify Section 9.2.6 (2) to be read as '"no code”
or "do not resuscitate" instructions without the concurrence
of the attending physician, or In the best interest of a
resident, this will allow the traditional physician -
family decision process to prevail.

Again, we thank vou for this time to hear us. OQur suggestions may not
be the final solutions, but our concerns are from the daily experiences received

in working with a nursing facilities' residents.

Sincerely,
/% GUAD
Mithabtl Caruso

Administratoer
MCiclm
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LAW OFFICES

RICGHARD . HEZRNOON Her~NDON. }IGRTON. I RNDON & Yt\EGER

R CLARK MCRTON

JUEITH A MEZSNOON 12411823} 81 FLPTEENTH STURET

WILLIAM U, YAZGER, R, . . . -
SREacme . e : WIEELING, WEST VIRGINIA 28000

s v HERNGEN : TELECOPIER 232-835S
FRANK A JACKESN ; ’ TILEPMONE 232-3382

MICHAZL 2. MO OPER ARES CQDE 3Ca

June 21, 1889

FEDERAT EXPRESS

Ms. Kay Howard :

West Virginia Department of Health
18300 Washington Street, East
Charleston, WV 23305

Re: Nursing Home Licensure
Regulations Section 9.2

Dear Ms. Howard:

At a recent meeting in Charleston, I was informed by Mr. Arnold that
a public hearing would be held on June 23 to receive comments from the
public on proposed revisions to Section 9.2 of the Nursing Home
Licensure Regulations..

Qur firm represents Good Shepherd Nursing Home, and as we can not he
certain that a representative of Good Shepherd or this office will be
present in person on June 23, we would respectfully ask that the
comnents enclosed by received and reviewed as part of the public input
Drocess.,

Thank you for your many courtesies.

)&E:Y—t;gly VOUrsS,
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F. A, JACKS?N

[
FAJ/13d 4
Enclosure
cc: Mr. Donald Kirsch, Administrator
Good Shepherd Nursing Home




PROPOSED REVISIONS TO
NURSING HOME LICENSURE REGULATIONS, SECTION 9.2

BASED ON HOUSE BILL NO. 2129 (§ 16-5C-5a, as amended)
AND OTHER STATUTORY AUTHORITY
PROPOSED BY GOOD SHEFPHERD NURSING HOME

[UNDERLININGS AND BRACKETS DENQOTE PROPOSED CHANGES TO THE
DRAFTT OF MAY 19, 1989}

JUNE 23, 1589

Secticn 9. General Patients' Rights Policies and Procedures

. - .

9.2, Patients' Representatives and Substituted Consent (Class II)

. .

9.2.4, File Documentation Concerning Patients' and Prospective

Patients' Representatives [proposad caption]

. . -

(d) If a2 patient does not have a committee or guardian and has
not granted a durable power of attorney, the patient's medical record for
any admission after the effective date of these rules shall show that the
nursing home made inquiries before admission to determine whether the
patient was to be recommended by the nursing home f£or an evaluation of
incapacity. Such inquires may be made by the nursing home's social
worker or aursing staff and shall dinclude inquiries to peaersons
kuncwledgeable of the prospective patient’'s condition. Such persons may
include Thealth care professionals, friends, <family members, the

prospective patient, i1f practical, and any other such knowledgeable




persons. If the nursing home made a recommendation Ifor evaluation of
incapacity, the patient's medical record shall document:

{1 that to the extent practicable the evaluation was performed

before the admission occurred but in any event within the later of the

time prescribed by Section 10.3.1(a) of this rule for current assessment

of mental status or the time prescribed by 42 C.F.R. §483.20{(b)(4) for

initial resident assessment; aznd

{(2) the outcome of the evaluation.

[COMMENT: The rigid and absolute rule propocsed by the draft of
5/19/89 should be avoided as not being in the best interests of
those patients who absclutely require health-care services on
short notice, some of whom will be coming from home settings.
Instead, the rule should provide admitting physicians and other
health~care previders with a limited degree of flexibility to
elevate concern for the patient over £ile decumentation.
Existing Rule 10.3.1(a) says that the attending physician shall
provide a current assessment of mental status not more than
five days before mnor more than 48 hours after a patient's
admission to a nursing home. This existing rule provides the
necessary flexibility, and new Sectiom 9.2.4{d) should not be
inconsistent with the existing rule., Similarly, new 42 C.F.R.
§483.20(b) {(4) also Thas standards for initial resident
assessment, which provide flexibility in meeting patients'
needs. ]

{e) If a patient is represented by a Section 5a representative,
then the patient's medical record shall include the following:

(3) Notation that notice of incapacity was delivered to the
patient verbally and in writing along with:

{A) Notice of the right to a reevaluation of a determination;

{(B) Notice of the right to appeal a determination of iacapacity

te the Department of Health; and




()] A 1ligt of places known to the nursing home where 1legal
representation or other advocacy services may be obtained;

9,2.6. Limitation in Certzin Cases

.« & =

(b} A determination of incapacity shall expire after six months
or upon the patient's earlier discharge from the nursing home. Near the
end of =sach six meuth period, a nursing home may obtain a reevaluation,
and if the patient remains incapacitated, shall provide new documentation
in accordance with Sectiom 9.2.4(e) (1) thru (3) above. If a patient's
Section 5a represantative 1s changed, new documentation 1s also required

for Sections 9.2.4(e){8) thru (9.

L

9.2.10. Qther Rights and Laws

(a) Nothing in these regulations shall in any way be construed
to diminish or deprive individuals of rights beyond the scope of these
regulations or recognized and established under other laws of the State
of Wast Virginia [deletion] or of the United States.

[COMMENT: The draft of 5/19/89 puts the phrase "other than
Chapter 16, Articlie 3C, Secticn 5a of the W. Va. Code" after
the verbs "diminish or deprive'. The implication seems to be
that these regulations may be construed to diminish or deprive
a patient's rights under that statute, and that implication
should be avoided.

An alternate wording wmight be: . ., . to diminish or
deprive any individual of any rights established or recognized
bv legislative, judicial or regulatory authority of the State
of West Virginia or of the United States.™]




9.2.11, Relief From Liability or Defielency - A nursing home

[deletion] shall suffer no liability or deficiencyrfor any failure to
apprise the proper persons of the requirements of Section 9.2 of this
rule and Section 3a, Article 3C, Chapter 16 of the W. Va. Code, so long
as it has acted reasonably and in good faith.

[COMMENT: The phrase "if applicable' appearing in the 5/19/89

draft creates an inherent ambiguity and should be eliminated,
The phrase is not supported by the statute.]
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WEST VIRGINIA

DEPARTMENT OF HUMAN SERVICES

Gaston Caperton

Memorandum Governor

DATE:

TC:

FROM:

SUBJECT:

Taunja Willis Miller
Cornmissioner

June 23, 1989
Kay Howard, Regulatory Development, Department of Health
Joyce McCormick, Program Specialist, Department of Human Services

COMMENTS ON PROPOSED REGULATIONS ON H.B. 2129 -- SUBSTITUTED CONSENT

The main concerns of the proposed regulations center around two issues.
First, the naming of Adult Protective Service Workers specifically as a
possible patient representative (9.2.3-6).

It may appear to some that a conflict or potential conflict of dinterest
exists. For example, it may be the same worker who: (1) petitions the
court to order an involuntary client into a nursing home; (2) makes
health care decisions for the client in the facility; (3) petitions the
county commission for a determination of incompetency; and (4) asks for
reimbursement from the client's astate or assets for reimbursement for
expenditure of any state funds. In addition to the conflict of interest
issue, area staff are limited in numbers and do not have the time
required to serve in the capacity as patient representatives as outlined
in section 9.2.5.

The second issue concerns the unlimited number of times the regulations
permit a patient representative to be appointed for a client. At what
point and who decides when the client needs to have a commiftee appointed
as oppposed to a patient representative? The regulations do not
stipulate that after a certain number of incapacity determinations that
clients must be afforded the right to have a committes appointed in order
to protect all of their interest. Perhaps this dissue needs to be
addressed.
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June 23, 19889

COMMENTS BEFORE THE DEPT. OF HEALTH REGARDING 64 CSR 13
— PROPOSED AMENDMENTS IMPLEMENTING WEST VIRGINIA CODE
156—-8C-%a (SUBSTITUTED CONSENT FOR NURSING HOME AND PER-
SONAL CARE HOME SERVICES BY A PATIENT’S, OR PROSPECTIVE
PATIENT’S, REPRESENTATIVE)

It is the opinion of the WVHCA that section 9.2.6(3) of
the proposed legislation, which states that the pa-
tient’s representatives shall not have the authority to
consent for a patient to have financial or business mat-
ters handled, does, in fact, negate the entire purpose
©of the Legislature’s recent revision to the substituted
consent section.

While on the one hand allowing a patient to be admitted
under substituted consent, the regulations take away any
practical application of that procedure by implying that
the representative can not sign financial documents that
are necessary for admissicn!

In effect, the financial provision has the very real
potential o¢f rendering the entire purpose of HB-2129
useless, inasmuch as nursing home care providers will be
understandakly reluctant te accept patients for whem no
financial arrangements can be made. The WVHCA urges the
Dept. of Health to modify the regulatory language to re-..
flect the legislative intent of HB-2129, which is gquick
and timely access for incapacitated patients needing
nursing home care!

Edwin J. Foss
Executive Vice President

Submitted:




