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FISCAL NOTE FOR PROPOSED RULES

FrED
e PREsT A7 2 b
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T R
Type of Rule: __ %  Legislative Interpretive rocedura
Agency _Department of Health Address 1800 Washington Street, East

Charleston, WV 23305

| ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Decreasei Current Next Thereafter

Estimafed Total Cost $ $ $ - ¢ s

Personat Se;:;ices
Currént Expense
Repairs and Alterations
Equipment

Other

2. Explanation of above estimates.

The proposed amendment will create no additional cost.

3. Cbjectives of these rules:

To allow hospitals the flexibility of appointing dentists and. other l;icensed

health care professicnals to their medical staffs in a;cordance with! federal

regulations (42 CFR Part 405) and with the standards cf the Joint Corq.mmsmon on
i

Acereditation of Hospitals. . G e




4. Explanation of Overall Economic impact of Proposed Rule.
~ A. [Economic Impact on State Government.

None,

8. Economic Impact on Political Subdivisions; Specific 1ndu5tr:es,
Specific groups of citizens.

None.

C. Economic tmpact on CitizeﬁngubHc at Large.

None.

Date - Aupgust 11, 1986

Signature of Agency Head or Authorized Representative

N )

David XK. 2yding M.D.
Diredyor of alth




CATE: November 21, 1986
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Department of Health

LEGISLATIVE RULE TITLE: Hospital Licensure Rule (Amendment -

Dentists on Hospital Medical Staffs)
1. Authorizing statute(s) citation Chapter 16, Article 5B,

Section 1, et. seq.

2. a. Date filed in State Register with Notice of Hearing:

October 17, 1986 _

b. What other notice, including advertising, did you
give of the hearing?

Notice of the hearing and copies of the proposed amendment were
sent to the West Virginia Dental Association, West Virginia

Hospital Association, West Virginia Medical Association, 1icensed

hospitals and other interested agencies.

c. Date of hearing (s): November 17, 1986

Attach list of persons who appeared at hearing, comments
received, amendments, reascns for amendments,

Attached X No comments received

(b

. Date you filed in State Register the agency approved

proposed Legislative Rule folleowing public hearing:
(be exact) '

f. MName and phone number of agency person to contact
for additional information:

Joan Rutledge

Regqulatory Services Division

348-3223
qyeer g TR O
L
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1¢ the statute under which you promu!qatad'thc submitted
rules requires certain findings and determinations to be

made as & condition precedent to their promulgation:

a. Give the dats upon which you filed in the State
Register & notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

b, Date of hearing: _N/A

c. ©On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




TITLE:
TYPE:

NUMBER:

AUTHORIZING CODE:

ABSTRACT:

CONTACT PERSON:

PROPOSED RULE ABSTRACT FiLE
CWEST VIRGINIA ROARD OF HEALTH

Hospital Licensure Il

Legislative Rule
Series 12
Chapter 16, Article 5B, Section 1, et seq,

This proposed amendment would allow hospitals to
appoint dentists and other licensed health care profes-
sionals to their medical staffs. This amendment is
consistent with federal regulations {42 CFR Part 405)
and with the standards of the Joint Commission on
Accreditation of Hospitals.

Joan Rutledge, Research Analyst
Regulatory Services Division, 348-3223

RESPONSIBLE DIVISION: John J. lJarrell, Director

Health fFacilities Evaluation Division, 348-0050
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Hospital Licensure Amendment
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November 21, 1986




TITLE 64
PROPOSED AMENDMENT OF
WEST VIRGINIA LEGISLATIVE RULES
DEPARTMENT OF HEALTH
, Series 12
Title: Hospital Licensure

Note: The proposed amendment applies only to Section 14 of the present rule

and only that Section is presented herein,

Section 14, Professional Standards

T4.1. Medical Staff

14.1.1, Medical Staff - Physictans and surgeens privileged to prectice m

the -“rospitat shalk be orgamized 25 g definite group er -staffs Each hospital

shall have an organized medical staff which includes fully licensed physicians

and may Include other licensed healih care professionals who are privileged by

law and by agreement with the hospital o attend patients,___ai defined in the

hospital’s governing and medical staff bylaws, The medical staff shall advise

and be accountable to the hospital's governing body for quality of medical care

provided to hospital patients and for the ethical and professional conduct of its

members while functioning in the hospital,

a. All hospitals which admit two or more pnysicians to practice in the
institution shall have an organized medi;al staff responsible to the governing
authority for the fitness, adequacy and quality of medical care provided to
patients in the hospital. Satisfactory evidence shail be maintained by the
heospttal of such organization.

b. The term "staff" is defined here as the group of dectors physicians

and gther jicensed heaith care professionals who are members in accordance

with Section 14.1.1 and practice in the hospital inciusive of all groups, such

as the active medical staff, the associate medicai staff and the courtesy medical

staff, : B h




64 CSR 12

¢. Membership - The medicet -steff -shral be -restrieted to physictens ard
surgesns whe ares

{1} Licemsed te practice in West Airgintie er approved iR accordance with
the viHes and reguletiens of the West Yinginde medics! Jicensing beards

{23 Competert A 4Feir- respective -Hetds+

£33 \Veriry im choracier- z2rd 48 matdiers of professiensd etiress in Ahds
letter- commections the Pprectice of the dihvisten of feess under amy gudse

whatevers -5 provibiteds The medical staff sheall _&g_g appointed by the

governing body of the hospital in accordance with its bylaws, rules and

regulations,

1. Each member of the medical staff shall be cgualified for membership

——

and the exercise of clinical privileges granted to him or her as evidenced by a

current license to practice his or her profession in the St'aterof West Virginia

2. Clinica! privileges of each medical staff member shzll be delineated i

wrting.

3. Members of the medical staif must be legally, professionally an

ethically qualified.

d. Rules and Regulations - The medical staff shall initiate and, with the

approval of the governing board cof the hospital, adopt rules, bvylaws and
reguiations governing the its professional organization and functional work ef
the srecicat steff, All medical staff members shail read amd sigr the redes zrd

reguiztions upen —elcction te the-ztaff sign a document which specifies that the

bylaws, rules and regulations have been read. These rules and regulations,

and policies shall specificaily provide:

e

{1} That staff meetings be held at least once each month unless the
hospital medical staff has monthly meetings in each department. In the latter

case, only guarterly meetings of the full medical staff are required.

Page 2




64 CSR 12

{2] That the staff review and analyze at the monthly staff meeting their
clinical experiences in the various departments of the hospital such as
medicine, surgery, obstetrics and the other specialities. The clinical records
of patients shall be the basis of such review and analysis.

(3) The medical staff shall provide in its bylaws, rufes and regulations
for the -satisfactery performance of committee functions te ke performed by In
at __Igg_s;t_ the following esm’rt-tee_s areas: credentials, medical records, 4issge

case and utilization resview, fredicsl review guality assurance, hospital

infections, casuaities, pharmacy and therapeutic practices and -easgabdes,

and such other committees as might be the hospital board may deem necessary.

{4) There shali be a chief of staff with direct responsibility for the

organization and administration of the medical staff in accordance with the

terms. of the medical staff constitution, bylaws, rules and regulatiens. /

Page 3




Proposed Rules
Public Comments Received
Discussicn and Response

Title, Type and Number: Hospital Licensure {Amendments), West Virginia
Department of Health Legislative Rules, Series 12, 1986

A public hearing regarding this rule was held on November 17, 1986, and
was attended by the Executive Director of the West Virginia Dental
Association, Written comments were submitted by St., Mary's Hospital;
Chairman of the Committee on Hospital Dentistry of the West Virginia Dental
Association; W, Dean Russell, Jr,, D.D.S,; the West Virginia Dental
Association and the Veterans Administration Medical Center of Martinsburg.
All comments were in support of this amendment with two suggestions being
offered by the Administrator of St. Mary's Hospital.

1. Comment (St. Mary's Hospital) 14,1.1.(d) - If the sentence "all medical
staff members "shail read and sign the rules and regulations upon election to
the staff? is taken literally, the hospitals would have a rcom full of rules and
regulations signed by staff members. The administrator of St. Mary's Hospital
suggests the following wording: All medical staff members shall sign a
document that the byleaws, rules and regulations have been read. -

Response: We agree that this section should be modified as proposed by the
commentor.,

Proposed: 14.1.1,.(d). Rules and Regulations - The medical staff shall
initiate and, with the approval of the governing board of the hoespital, adopt
rules, bylaws and regulations governing its professional organization and
functional work, All medical staff members shail read and sigr the fiHes amd
reguiations upoen eteciten te the steff sign a document which specifies that the
bylaws, rules and regulations have beeén read,

2, Comment (St. Mary's Hospital) 14.1.1(d}(3) - The administrater of St.
Mary's Hospital questioned whether "medical review"” means "quality assurance”
and also points out that "tissue review" is now called "surgical case review."
The administrator suggests that if "casualties!" means disaster committee then it
should be separated from pharmacy and therapeutic practices.,

Response: Although the intent is the same, we agree that this section should
be rewritten for the sake of clarity.

Proposed: 14,1.1,(d}(3). The medical staff shall provide in its bylaws, rufes
and regulaticns for the -saHsfactery performance of commitiee functions fe be
performed by in at least the following eemmiHiees areas: credentials, medical
records, tissu€ case and utilization review, medicsl Feview guality assurance,
hospital infections, casualties, pharmacy and therapeufic praciices and
casupides-, and such OIREr committees as right be the hospital board may
deem nNecessary. . .
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Written Comments Received for

Public Hearing and Comment
November 17, 1885

St. Mary's Hospital
2900 First Avenue
Huntington, West Virginia 25701

J. B. Poindexter, Jr., D.D,S,, Chairman

Committee on Hospital Dentistry
West Virginia Dental Association
2828 First Avenue, Suite 104

Huntington, West Virginia 25702

W, Dean Russell, Jr., D.D,S.
2007 Professionzal Court
Martinsburg, West Virginia 25401

West Virginia Dental Association

Suite §, 4004 MacCorkie Avenue, SE
Charieston, West Virginia 25304

Veterans Administration
Medical Center
Martinsburg, West Virginia 25401




Gt Mary's' Hospital

October 30, 1986

David K. Heydinger, M .D,,
Director of Heslth,

State Department of Health,
1800 Washingion St. East,
Charleston, WY 25305

Dear Dr. Heydinger:

I would like to meake the following comments on the proposed hespitat licensure
amendment which will be up for a publie hearing on November 17, 1988:

Page 2, item 3d. Sentence " All medical staff members shall read and sign the rules
and regulations upon election to the staff™ If this is taken literally, the hospitals would
have & room full of rules and regulations signed by staff members, It might be better to
" restate it {o resd something like: " All medical staff members shall sign a document that
the bylaws, rules and regulations have been read”. We happen to have a statement on our
application as the key points of the bylaws go to the applicant,

Page 3, (3) Does "medical review" mean "Quality Assurance"? The JCAH now
calls "tissue" "surgical case review", If "casualties™ means disaster committee then it
should be separated from pharmeey and therapeutie practices.

Sincerely yours,
Nt Z

teve J Soltis,
SJS8:apb Executive Director,

2000 First Avenue / Huntinglon, West Vinrinia 25701 / (304) 526-1234
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AAAAAAA : I understa.nd the public hearing -
is Monday, 11;17 86;' As representatlve from the West Virginia’ Dental'

Society will be’ Tresent to~ answer any questlons Yegarding the] Dental
Assoc1ationls positicn‘on these* erosed changes.;
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Thank you very much again for your attention in this matter.

Cormittee & on Hosrﬁital Dentistry
West Vz.rgirﬁ.a Dental Assoca_ation




w. DEAN RUSSELL. JR, D.D.S, PC,
LumEd 10 OmAL AND MAXILLOFACIAL SURGERY
2007 PROFESSIONAL COURT
MARTINSBURG, WEST VIRGIMIA 25401

TRLEFHONE (304) 2&3-0U8)

Xovember 1), 1986

Dr. David Heydinger
Director of Health

State of West Virginia

1800 Washington Street, East
Charleston, WV 25305

Dear Dr. Beydinger:

This letter is being written in support of the propesed rule change regarding
the composition of the Medical Staff of hospitals by including other licensed
healith care professicnals. The present wording of these rules does not accurately
reflect the composition of the Medical Staffs of the hospitals in the State of
West Virginia.

I am an Oral and Maxillofacial Surgeon actively practicing in the State of
West Virginia. I am presently on the staff of four hospitals in our area. 4s a
member of these Medical Staffs, I am accerded 21l the rights and privileges of my
colleagues who are physicians.

As vou stated in your Notice of Public Kearing on the Proposed Rule, this
zmendment would a2llow hospitals to appoint dentists and other licensed health
care professionals to their ¥edical Staffs. This amendment is consistent with
federal regulations, Medicare and Medicaid Programs, Conditions of Participation

for Hospitals, and with standards set forth by the Joint Cormmission on Accreditation
of Hospitals. .

I feel this proposed rule change would ensure the continued representation on
Yedical Staffs of dentists and other licensed health care professionals. I also

feel this will help ensure that the people of West Virginia continue to receive the
optimum in health care.

Sincerely,

DR OTSNAN// 94,005

1
W. Dean Russell, Jr., D.D.S.

WDR/1ls




West Pirginia Rental Agsociation

Donzid E. PatthoHf, DD S, Mr Richard D, Stavems Juteph ¥, Rics, B.D S,
Prattont Exstvtvn Ot wiiow Secintary
30C Forcroh, Suan 307 Suiie 4 at 4004 MecCorkie Ave,, S.E. 1321 Quartr Siraet
Martictburg, W Ve 2540 Chardraton, W, Ya 26304 Charleston, W, ¥y, 25301

TELEPHOME (304) 825 7201
Frank H. Stsyers, 0.0,
Prasxdsnt Elect
Wyl Schoot of Dentatry
Moigantown, W. Wa FBSO06

Jay & Dywt, D3,
Trossurer
705 Hewley Bulideg
Yheeling, W, Va, 28003

K. Bickand Manshall, D.D.S.
Yice Prasident
120 Maplewsod Avenue
Ronceverie, W, Ve 24370

Richsrd D. Smith, D.D.S.
Editor
Waest Yeginis Dantsl Journal
712 Srockion Straet
Crareaton, Y. Ya, 25312

November 17, 1986

Pavid K. Heydinger, M.D.
Birector of Health

State of West Virginia

c/o Regulatory Services Division
West Virgina Department of Health
1800 Washington Street, East
Charleston, WV 25305 B

Dear Doctor Heydinger:
This letter is in support on the proposed amendment to West

Virginia's Hospital Licensure which would allow hosoltals to
appoint dentists to their medical staff.

This amendment has been sought by this Asscciation for scome

time in keeping with standards set forth by the Joint Commission
on Accreditation of Hospitals., This amendment is alsoc consistent
with federal regulations relating to Medicare and Medicaid
Programs' Condidtions of Participation for Bospitals.

Enactment of "this amendment will be beneficial to the public.
It will permit the incorporation of dental consultation and
management of patients in the hespital which will result in
improved patient health outcome, reduction of costs to patients,
increased interdisciplinary consultation between dentists angd
physicians, and intergrate the dental department with other
hospital medical departments.

Your Department's attenticn to enactment of this proposed
amendment is respectfully reguested.

Very Fhu ours,
- ;7/7@%;*

Richard D, tevens
Executive Director

RDS:msf

Constiturnt of the Ameritan Dental Agsociation




Medical Center Martinsburg WV 25401
fieilede o

Va\ Veterans
\J&} Administration

November 12, 1986 In Reply Refor To: £13 /160
bavid K. Beydinger, M.D.

Director of Health, State of WV

Regulatory Services Division

WV Department of Health

1800 HWashington Street, East

Charleston, WV 25305

Dear Doctor Heydinger:

This letter is in support of the proposed rule change in the composition
of the "Medical Staff" of hospitals by including dentists and other
licensed health care professionals, Title 64 WV Legislative Rules Dept.
of Health, Hospital Licensure Amendment {Dentists on Hospital Medical
Staffs) Series 12,

As 2 member of the WVDA Hospital Dental Service Committee, I am pleased
that this proposed amendment would allow hospitals to appoint dentists
and other licensed health care professicnals to their medical staff,

Sincerely yours, ‘

-~4;£:E;2?£€ o
/

MYLES I, COUGAN, D.D.S.
Chief, Dental Service
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Arch A. Mcore, Jr.
Govsrnor

Cavid K. Haydingsr, M.D.
Director

State of West Hirginia

-DEPARTMENT OF HEALTH
CHARLESTON 253035

NOTICE OF AGENCY APPROVAL

A

The attached legislative rule constitutes the official rule approved by the

Board of Health on 18th day of April, 1985 and filed pursuant to law with the
West Virginia Secretarv cof S

tate and the Legislative Rule-Making Review Com-
mittee. -

_ il g i

David K. HevdifGer, %
Director of Hezlth =0

LEGISLATIVE RULE: Hospital Licensure
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1800 WASHINGTON STREET, EAST CHARLESTON, WEST VIRGINIA 25305 _

TELEFPHONE (304) 348-2871




FISCAL NQTEZ FOR PROPCSED RULES

_ .
Rule Title: _ Hospital Licensure
Type of Rule: X  Legislative ~_ Interpretive Procedural
Agency Health Department Address 1800 Washington Street, East
Charleston, WV 25305
| T R )
' : . ‘ ANNUAL : FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease[ Current WNext Theaereafter
- i : ‘
Estimated Tota! Cost J$ : g ‘S : $ - 0 E 8 O
J l
: — .
. Personal Services \ ‘| ; |
- I
S VCuwemt Expe. . { [ :
' )
Repairs and AIteratwons{( 1
Ecuipment } i ]
Cther o ‘ ) }
| | | !
2. Explanation of above estimeztes.
The proposed amendments will create no additional cost,
. - L
3. Objectives of these rules:
To ¢comply with Chapter 16, Article 5B, Section 6a of the West Virginia Code,




4, Explanation of Overz!! Econamic [mpact of Proposed Rule.

A.  Economic !mpact on State Government, ' .

. NONE , o S ---

B. Econemic ‘mpact on Political Subdi vxs:ons, Snecific lnd"stmes,
Specific groups of cltizens,

NONE

C. ° Economic !mpact on Cltizens/Public at Large.

NONE

December 6

Date - 1984 - = o
. {

Signature of Agency Head or Authorized Representative . B

L. Clark Hansbarger }e‘-,
Director of Health




TITLE:
TYPE:
NUMBER:

AUTHORITY:

RELATED:

ABSTRACT:

PROPOSED RULE ABSTRACT
WEST VIRCINIA BOARD OF HEALTH

Hospital Licensure

tegislative Rule

Chapter 16-5B, Series {, 1986
Chapter 16, Article 3B, Section 8
Chapter 16, Article 5B, Secton 6a

This proposed amendment is related to Chapter 16, Article 5B,
Section 6a of the West Virginia Code, established by the 1983
Legislature, requiring that forty percent of the boards of
directors of non-profit hospitals and those operated by political
subdivisions of this State be composed of an equal portion of
consumer representatives from four categories - small busi-
ness, organized Ilabor, elderly persons and persons whose
income is less than the national median income. This proposed
amendment defines the above categories and establishes pro-
cedures for maintaining a documentation file for inspection to
verify the hospital's designation of its consumer representa-
tives,

CONTACT PERSON: Kay Howard, Regulatory Services Division, 348-3223

RESPONSIBLE DIVISON: Health Facilities Evaluation Division, 348-0059

John J. Jarrell, Director




WEST VIRGINIA CODE

CHAPTER 16.
PUBLIC HEALTH.

ARTICLE bB.
HOSPITALS AND SIMILAR INSTITUTIONS.

§ 16-5B-6a. Consumer ma,joﬁties on hospital boards of
’ directors.

(a} The legislature declares that a crisis in health care costs exists, that one
important approach to deal with this crisis is to have widespread citizen par-
ticipation in hospital decision making and that many hospitals in West
Virginia exclude from their boards important categories of consumers, includ-
ing small businesses, organized labor, elderly persons and lower-income con-
sumers. The legislature further declares that nonprofit hospitals receive such
major revenue from public sources and are so crucial in health planning and
development that it is necessary to require consumer representatives on their
boards of directors. Therefore, the legislature determines that nonprofit hos-
pitals and hospitals owned by local governments should have boards of
directors representative of the communities they serve.

() As used in this section, “applicable hospitals” means all nonprofit hos-
pitals and all hospitals owned by a county, city or other political subdivision
of the State of West Virginia.

(c} At least forty percent of the boards of directors of applicable hospitals
shall, on or before the first day of July, one thousand nine hundred eighty-four,
be composed of an equal portion of consumer representatives from each of the
following four categories: Small businesses, organized labor, elderly persons
and persons whese income is less than the national median income. Special
consideration shall be made to select women, racial minorities and handi-
capped persons.

(d) The provisions of this section may be enforced by the director of health,
or by any citizen of the county wherein any offending hospital is located, by the
filing of an action at law in the circuit court of such county. (1983, ¢. 99.)




PROPCSED AMENDMENT OF

WEST VIRGINIA LEGISLATIVE RULES I e
e d i:p
BOARD OF HEALTH B3 go " 7
Y e
roL oy
Chapter 16-3B , , R S
Series I : SLLT T e
1986 e sFe
Subject: Hospital Licensure g

Note: The amendment applies onlvy tc Section 7 of the present rule and only
that Section is presented herein. Subsections 7.2.2 through 7.2.9 are to be
added to the current rule; strikethrough/underlining is not used.

Section 7. Administration of the Hospital

7.1. Scope - The governing bedy, owner or board of ifrustees is the
highest authority responsible for the management and contrel of the entire
institution including emplovment of a hospital administrator and appeintment of
medical staff. The administrator is responsible for the direction and control of
the hospital operation in accordance with policies established by the governing
authority. The medical staff is responsible for the quality of medical care
provided and for submitting reports on the guality of this care to the govern-
ing beard of the hospital at frequent intervals.

7.2. Governing Authority

7.2.1. There shall be a governing authority legally and morally re-
sponsible for the management and conirol of the hospital. In the discharge of
its duties, the governing authority places responsibility for the care of pat-
ients upon the medical staff. It is responsible for the establishment of polic-
ies. .

a. .The governing authority shall adopt and amend bylaws which shall
reguire that body to:

(1) Appoint meibers to the medical staff;
(2y Approve the bylaws and regulations of the medical staff;

(3) “Défine the committees of the governing authority and the functions
and responsibilities thereof;

(4) Develop and maintain suitable formal liaison with the medical staff by
means of a joint conference committes;

(5) Appeint a full time qualified administrator and delegate to him
executive authority and respeonsibility; and

(6) “Provide for the proper control of all assets and funds, including
annual audits thereof. )

b. Minutes of all meetings of the governing authority and of its com-
mittees, including a record of attendance, shall be recorded, signed and
retained in the hospital as a permanent record.




PROPCSED . ‘ - -
Board of Health

Leg. Rule, 16-5B

Series 1 | -

¢. . The governing authority shall be responsible for providing a safe
phvsical plant eguipped and staffed fo maintain adeguate facilities and services
Ior hospital patients.

7.2.2. Applicable hospitals shall have boards of directors representative |\

of the communities they serve. The boards of directors of applicable hospitals
shall designate at least forty percent of their voting members as consumer
representatives with an egual portion of such representatives in the four
consumer categories of small business representatives, organized Ilabor
mempers, elderly persons and perscns whose income is less than the national
median income, except if when 0.40 is multiplied by the number of the voting
members, the product, when rounded to the next higher whole number, is not
a multiple of four, then the number of representatives in the consumer
categories may be unegqual, provided that the number of representatives in any
coensumer category is only one consumer in excess of the number of consuwmers
in any other consumer category. '

As used in subsections 7.2.2. through 7.2.9.:

a. "Applicable hogpitals" means all nonprofit hospitals, whether
governed by an in-state or out-of-state board of girectors, and all hospitals
owned by a county, city or other political subdivision of the State of West
Virginia except for psychiatric hospitals operated by comprehensive community
mental health centers and mental retardation facilities which are otherwise
subject to a governing board composition criterion of the department of health.

b. "Board of directors" or "board" means the voting members of the
governing authority of an applicable hospital, or if a religious organization
holds & hospital license, means the hospital board established by the religicus
organization. i

c. "Communities" means the four population groupings which are
composed of all members of the general public who meet the definitions of small
business representatives, organized Ilabor members, elderly persons, or
persons whose income is less than the national median income, irrespective of
place of residence within or without the State.

d. "Consumer represeniative" means a member of an applicable
hospital's board of directors who has been designated as such by the board b
virtue of qualifying as & person frcm one of the four consumer categories, an
such person is not a member of managemeni of the applicable hospital nor a
member of management of one of its related organizaticns.

g. "Elderly persons® means persons who are sixiy vears of age or older.

f.  "Family" means a group of two or more persons related by blood,
marriage or adoption who reside together.

"Member of management" means any individual havin% authorily, in
a

the 1n'terestl of the employer, to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward or discipline other employees, or

Page 2

|
1

- —




PROPCSED
Board of Health
Leg. Rule, 16-5B
Seriss I _

responsibly to direct them, or to adjust their grievances, or effectively to
recommend such action, if in connnection with the foregeing the exercise of
such authority is not of a merely routine or clerical nature, but requires the
use of independent judgement. ) '

h. "Organized labor members" means members of organized labor unions
covered by the National Labor Relations Act, the Railroad Labor Act or other l
federal lzbor acts. - :

i. "Persons whose income is less than the national median income" means
(1) individuals whose gross family income is less than the national median
family income, or (2) individuals whose gross personal income is less than the
national median income of unrelated individuals. The direcior of health shall
establish and pericdically revise national median family income figures for
families and unrelated individuals after consideration of Bureau cf Census
Current Population Reports, Consumer Income, Series P-80.

. "Principal  stockholder" means any perscn who beneficially owns,
holds or has the power to vote ten percent or more of any class of securities
issued by a corporation. | ) J

[

k. "Small business representatives” means officers, directors, general
partners, sole owner or principal stockholders of any activity subject to
business taxation, which activity employs fewer than one-hundred full-time
emplovees or which had gross annual receipts of less than four million dollars,
based on 1984 dollars, in its last fiscal year.

1. "Unrelated individuals" means persons fifteen years old and over
(other than inmates of institutions) who are not living with any person related
to them by blood, marriage or adcption.

7.2.3. After the effective date of this rule, all applicable hospitals shall
include in their next application for hospital licensure a list of the voting
members of ite board of direciors who have besn designated as: {1} consumer
representatives; and (2) such members who are women, members of racial
minorities, or who are handicapped. No member of the board of directors
shall be designated by the hospital in more than one consumer representative
classification. Within ninety days of the effective date of these rules, all
applicable hospitals shall either be in compliance with Seciion 7.2 or shall have
on file with the department of health an accepted plan of correction for coming
into compliance with Section 7.2. Thereafter, 1) such informaticn shall be
provided annually to the department in the applicable hospital's license
application, and 2) a license shall not be issued unless the composition of an
applicable hospital’s board of directors is in conformance with Section 7.2 or a
plan of correction has been accepted; except, a license ghall not bhe withheld
for noncompliahce with this regulation in the case of the corporation defined in
West Virginia Code Chapter 18, Article 11-C, Section 1, Subdivision (d) or in
the case of Cabell County General Hospital as its board of direcfors exists
under the authority of Chapter 157 of the Acts of the Legislature, regular
session, 1945 and Chapter 166 of the Acts of the Legislature, regular session,
1947. :

—_ ——

Iy
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7.2.4. An applicable hospital may change the designation of its coxw.sumeﬂ

representatives from one category tc another by filing with the department of
health.

7.2.5. If a person designated as a consumer representative on an
applicable hospital's board of directors ceases to meet the definition of a
consumer representative, then the person may retain his or her designation
untii the end of his or her term or until the next license application is
submitted for the applicable hospital, whichever occurs first.

7.2.6 a. Each applicable hospital shall maintain a file containing affidavits
by its consumer représentatives as to their consumer category. The affidavits
shall be in a form approved by the department of health.

b. If a hospital's designation of & consumer represeniaztive is selected
for verification or is the subject of a complaint received by the department of
health, upon reguest from the department of health, the consumer
representative will be required to provide the department with coples of the
following which are applicable to document his or her consumer designation:

(1) Small business representatives - The business financial stalement,
workers' compensation filing or other evidence of business size acceptable to
the department of health.

(2y Organized labor members - Written verification of membership from
the unicn. -

(3) Elderly persons - Birth certificate, driver's license or other evidence
of age acceptable fo the department.

{4} Persons whose income is less than the naticnal median income - Copy
of .the signature pages of federal income iax returns or an affidavit that the
filing of such returns with the federal government was not required.

c. If the consumer representative designation of a board member of an
applicable Thospital is selected for wverification or if the consumer
representative designation of a beard member of an applicable hospital is the
subject of a complaint and if, upon request by the department of health, the
consumer representative does not provide adequate documentation to justify
such designation, and if the board member has not been replaced before the
then current license for the hospital is nc longer in effect, the department
may deem the hospital cut of compliance with Section 7.2.2.

7.2.7. Each applicable hospital shall alsc maintain a file which shall
contain the procedure established by the board of directors to assure the
consideration of women, racial minorities and the handicapped in the selection
of consumer representative board members and documentation that such
procedure has been followed, except no such file is required to be maintained
by the corporation defined in West Virginia Code Chapter eighteen, Article
eleven-C, Section one, Subdivision (d) or by Cabell County General Hospital
as its poard of directors exists under the authority of Chapter 157 of the Acts
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of the Legislature, regular session, 1945 and Chapter 166 of the Acts of the
Legislature, regular session, 1947.

7.2.8. In no event shall a board of directors of an applicable hospital be
required to be composed of more consumer representatives than are necessary
to achieve forty percent of the voting members of the board, regardiess of the
number of hospitals for which the board is the governing authority.

7.2.9. To the extent that any provisions of the charter or by-laws of an
applicable hospital regarding board member qualifications are in conflict with
the requirements of these regulations, such provisions are null and wvoid for

purposes of complying with these regulations. y

7.3. Hospita! Administrator - A hospital administrator gualified by educa-
tion and experience shall be responsible at all times for directing, coordinating
and supervising the administration of the hospital and for carrving out the
policies of the governing authority and the rules and requlations of the medical
staff. The adminisirator shall serve in an administrative liaison capacity
between the medical staff and the governing authority.

Page 5
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REPORT OF PUBLIC HEARING AND
DESCRIPTION OF PROPOSED CHANGES TO DRAFT REGULATION

Title, Type and Number: Hospital Licensure, West Virginia Board of

Health Legisiative Rules, Chapter 16-58, Series

I, 1983 (amendments for consumers on non-profit
hospital boards}.

Date and Location: Monday, October 7, 1985
Motor Vehicles Building, Room 522
1800 Washington Street, East
Charleston, West Virginia 25305

The following is an explanation of changes proposed by the Department of
Health to the above referenced draft regulations as the result of the above
referenced public hearing and atfiached written comments,

Attendees at the public hearing included:

G, F, Delaura, M.H.A., J.D,, West Wrginia Hospital Association

David T, Eniow, Esg. representing Applachian Regional Hospitals, Inc.
Walt Auvil, Assistant Attorney General

Written comments were received from the attendees plus Donald H.

- Hutton, President of Cabeli Huntinglon Hospital; and Ken Rutledge, President
of the West Virglnla Hospita! Assocnation.

Sectlons_ 7 2 2 through 7. 2 S of the attached draft regutatiens are the

: be added to.the hospita iFRsrequlat) :
n the %?‘é%t Fegulation Indicates t *to”b% t%?

was proposed at the May 28, 1985 Board of Health meeting, and strike-

throughs Indicate text to be stricken from the rule as It was proposed at such
meeting.

1. Comment: §7.2.2.(b). The WestEVirginia  Hospital ~ Association
(WVHA) suggested that the definition of *board of directors® aflow religlous
organizations and out-of-state corporations that operate hospitals In West

Virginia to have local boards subject to the regulation instead of the organiza~
tional or corporate board.

Response: A reguirement specifying the board composition of a
religious organization because it operates a hospital might be an infringement
of freedom of religlon. Therefore a clause has been proposed to be added to
the definition to allow religious organizations to create boards for the adminis~

tration of their hospitals. Non-religious corporatlons de not have such con-
strtutmna! rotecbon, and thus no cha ge. 'l xd. for them. . .. .
SR LA - ST 5 R e

2. Comment: §7.2.2.{d). The WVHATE0ggested changes 16 ¢
shorten the definition of “consumer representative®, WVHA proposed deleting
the provision that would exclude anyone associated with a "bigger" business
from serving as a consumer representative, The WVHA also expressed the

Catholic hospitals' desire to allow hospital managers who are members of
Catholic orders to serve as consumer bDoard members,

S




e APy
T e,

handled as_any other licensure requirement. 13 ;tregard Cisome rewording
_of $7:373 15 “proposed AGTHIGWES deficlent hospliaioobtaln adicense If It pas =
proposed 2~ plan of “cerre £ Is” accepted.,” " For example, a consumer =

Resgnse: The WVHA changes are proposed {0 be adopted, except
for the suggestion that Catholic hospitals be exempted from the prohibition
against hospital managers serving as consumer board members. Freedom of
religion is not infringed by such a prohibition since a hospital manager will not
be prohibited from serving on the board of the rellglous organization
{primarily promotion of religion)., The manager will only be prohiblted from

serving as a consumer representative on the board that manages the hospital
{primarily promotion of health).

3. A, Comment: §87.2.3 and 7.2.7. The WVHA suggested that the
period for initial compliance be extened from 30 to 90 days.

Response: Such change is proposed,

B. Comment: The WVHA and Appalachian Regional Hospitais, Inc.
(ARH) arguéd that a license may not be withheld for failure to comply since
the legisiation provides an action at law as the exclusive remedy.

Response: Although the section of the law requiring consumers on
non-profit hospitai boards does provide for an action at law to enforce the
section, there is no indication that it was meant as an exclusive remedy., The
fact that the section of legisiation was inserted into the West Virginia Code
article on hospital licensure suggests that an action at law was not meant as
the exclusive remedy. The hospital licensure article (of which the section on
consumers Is now a part} provides that the Director of Health may suspend or
revoke a license for "“viclatlon of any of the proviskms of this ‘article or the
rules and _reguldtions issued pursuant thereto,* W,Va, Code §16-5B-6. Thus
the requirement.of compliance  with the consumer- regulation 1s” proposed to be

board member might resign lmrnediate!y before the licensure date; the proposed
tanguage would allow Issuance of the license if the hospital specified an accept-
abie tsme w;thin which the board member wou!d be rep!aced

e T T ar T

C Comment: Wﬁ%‘ﬁ inia Unlverszty Haspttais, !m:; {‘#VUH} had sug-
gested that It be exempted from the provision withholding a license from
hospitals not in compliance. Exemption was requested because WV.UHR does not
have control over seleciion of its board members; they are appdinted by the
Covernor with the advice and consent of the Senate, Csabell County General
Hospital, doing business as Cabell Huntington Hospital, has requested to be
similarly exempted because it dces not have control over the selection of its
board members. Cabell Huntinglon Hospital was created by act of the Legisia-
ture which prescribed that certain community corganizations may individually
select members of their organizations to be hospital board members. A letier
from the Office of the Atwrney Generat has_suggested that neither exemption
should be Iven beca 1:1 "the ‘Case. -of Cabell - Huy - Hospital there is
notlg%irsg tog prevent mmﬁ’ity ??éanizaﬁ‘cﬁ"s from “selecth ﬁ.ffg‘f;fh . poard
“mémbers <o that the board will be in compliance with the faw; In the casé of
WYUH, the Department of Health should enforce the law against WVUH since
the law authorizing the creation of WVUH provides that the Governor's appoint-
ments to the hospital’'s board shall be selected in conformance with the pro-
visions of the law requiring consumers on non-profit hospital boards.




Response: It is proposed that the exemptions be included for both
WYUH and Cabell Huntington Hospital, In the case of WYUH, since the WYUH
board members are appointed by the chief executive of the State and since the
Department of Health s part of the executive branch of government, it is
unnecessary to provide for enfercement by the Department, especially since
one of the houses of the Legisiature that passed the legisiation will approve or
deny the chief executive's appointments. In the case of Cabell Huntington
Hospital, it Is true that if the communitly organizations coordinated their selec-
tions of hospital board members they could select a2 board of directors that
would comply with the law; however, the law does not require any community
organization to coordinate its selection of a board member with the selection of
any other board member. If a3 community organization desired to select a
certain person as a board member, it could do so and possibly thereby put the
hospital out of compliance with the consumer law. The hospital would be left
without a means to compel a change to the composition of its board, and the
enforcement of the consumer law is against the hospital, not the community

organizations, Therefore an exemption is also proposed for Cabell Huntinglon
Hospital,

5, A, Comment: §7.2.6.b, and ¢. The WVHA suggested that evidence
to document 2 consumer's designation only be required in the case where the
Department of Health has recelved a complaint against the hospital, The Office
of the Attorney General maintains that to adopt such a position would appear

to eliminate the Department's authorization to Initlate an Investigation without a
complaint. :

D ©T U Responise:r  The general language offered by the Office of the
- Attorney.General Is proposed. It would.alow an investigation to be initiated

' by the Degartment with- or mthout a compiaint as !s the case mth all other
N o _ ﬂcen __ Insﬁé_‘.‘.l‘r" - : = ) -

R, Comment: “The WVHA sugests “that :compiamts be in writing and be
made avaifable to the ‘affected hospital.

. Response: As a generai poiicy sl licensing complaints are received
in any form. and the Identity of _the “complainant=Is_confidential, This s
necessary to encourage citizens to come forward with information without

fear of reprisal. If a complaint is found to be valid, the hospital's accuser is
then the Depariment of Health, Thus ne change is proposed.

C. Comment: The WVYHA and ARH maintain that if an investigation

were initiated to wverify the income of board members designated as persons
whose income is less than the national median income it would be an intrusion
of privacy to require the production of tax returns. The WVHA and ARH also

consider it too intrusive even if only the signature pages of tax returns are
required,

1

i

SH s SPONSE g Js proposed to.l e"sfé‘quired documentaﬂon <Y the%m
o CIEEEDEg € pag "t‘eder‘a’i fncome- tax  return to ver}fy a designatic?ﬁh‘of a -
: person whose income is less than the national median income. Although federal
income tax returns are confidential, their confidentiality may be waived, and

no alternative for wverifying income has been propeosed. The Department of
Health does not require anyone to serve on a hospital board, and therefore
would not be requiring anyone to disclose their tax return who does not choose




to do s0.

D. Comment: The WYHA suggested that the evidence acceptable to

verify the designation of elderly persons In 7.2.6.5.(3) include drivers'
flcenses,

. Response: Drivers' licenses are proposed to be included as accept-
able wverification. ) : _

E. Comment: The WVHA suggests that a "just cause"™ provision be
included in 7.2.6.c to excuse a hospital from jeopardy should one of its de-

signated consumer board members not provide adequate documentation when the
member is the subject of an investiagion,

Response: The law makes nch-proﬂt hospitals responsible for hav-
ing their boards of directors in compliance with the consumer requirements,

However, a change is proposed to the regulation to allow the hosplital to avold
jeopardy if the noncomplying board member is replaced.

5. §7.2.7. See §7.2.3.

6. §7.2,8. A language clarification is proposed to make §87.2.8 and
7.2.2 consistent, .

7. Affidavit, Changes are proposed in the affidavit consistent with the
s changes - proposed in the regulations. in addition, 1983 Income figures released
£ in August 1985 are included ($26,433 medlan family annual income™and $11,204
=~ .~ anpual {ncome for a person who does not reside with a family ‘mémber),
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ATTORKNEY GENERAL

- Kay Howard, Director
Regulatory Services Division
Office of Health Planning and Evaluation
1800 Washington Streeit, East
Charleston, West Virginia 25305

Re: Regulations Impleménting
W. Va. Code § 16-5B-6a

Dear Director Howard:

.Please consider this letter as the comment by the Office of
_ i the Attorney General on the unofficial redraft of requlations
' implementing W. Va. Ccode § 16-5B-6a, forwarded under. cover of your
memorandum dated September 23, 1883, Generally, the regulations
appear to be appropriate to effectuate the provisions of the
statute. There are, however, two areas in the amendments to +the
proposed regulations which pose potential problems.

First, the amendments appear to remove from the department the
power to investigate the compliance by hospitals with™ the provi-
sions of Code 16-5B-6a, This shift is embodied in Bections 7.2,.6.b
and 7.2.6.c, which have been changed in the redraft of the proposed
regulations to eliminate . the phrase "selected for verification®
and replace it with the phrase “the subject of a complaint." The
effect of the change in language would appear to be to eliminate
the department's authorization to go beyond the face of an applica-
tion and investigate compliance with Code 16-5B-6a. This change is
not in keeping with the responsibility of the department for
assuring compliance with the regulatory and statutory provisions at
issue. An alternative would be to include both enforcement options
} in the resgulaticons at Sections 7.2.6.b and 7.2.6.c. Section
t 7.2.6.b would read, in pertipent part:

1 “If a hospital's designation of a consumer e
representative is selected for verification by the
subject of a complaint filed with the department
cf health, upon request from the department of
health, the consumer representative will be

(3]
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required tc provide the department with copies of
the folleowing which are applicable to document his
or her consumer designation.,”

Section 7.2.6.c would read as follows:

"If the consumer representative designation
of a board member of an applicable hospital is
selected for verification or if the consumer
representative designation of a board member of an
applicable hospital is the subject of a complaint
and if the consumer representative does not
provide adeguate documentation to justify such
designation upon regquest by the department, the
department may deem the hospital out of compliance
with West Virginia Cecde, Chapter sixteen, Article
five~B, Section six-a, and take enforcement action
as prescribed in Chapter sixteen of the Code."

The proposgd language set forth above would preserve maximum
flexibility in enforcing the reguirements of Code 16-5B-6a., ~No
regulatlons which restricted the alternatives available for
ensurigg compllance with the statute would be appropriate.

The second area of concern with regard to the redraft of the
proposed,regulations is the exemption afforded institutions whose
boards of directors' composition is "specified by state legisla-
tion" other than W, Va. Code 16-5B-6a. Initially there would seem
to-be some sense in such an exemption. Obviously it would be
unwise to reqguire institutions to comply with contradictory legal
reguirements with regard to the composition of their boards of
directors. No such dilemma is presented at present, however, and
no exXemption from the reguirements of Code 16-5B-6a should be
inferred in the absence of a clear and unaveidable conflict with
ancther statute.

The only hospital which will be affected by these provisions,
to our knowledge, is Cabell-Huntington Hospital. Chapter 166,
Section 3, Acts of the Legislature, Regular Session, 1947,
spec:f;es the composition of the board of Cabell-Huntington G e
Hospital., ™ The categories which are requ1red to be present on the
board of,the'hospltal created by the 1947 2ct include physicians
from the Cabell County Medical Association, as well as members of
the Cabell County Bar Assoclation, Huntington Ministerial Associa-
tion, and other professional, social, and commercial associations
and groups. There is no reason that Cabell-Huntington Hospital
could not have a board in compliance with both Chapter 166,

CONTINUING OUR LETTER OF

1983
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Section 3, Acts of the Legislature, Regular Session, 1947 and W.
Va, Code § 16-5B-6a. In fact, the categories set forth in the
local act creating the Cabell County General Hospital are consonant
with the consumer categories specified in Code 16-5a-6a., Concern
could arise from the fact that the various organizations whose
members are to compose the board of Cabell-Buntington Hospital are
to select from their membership an appocintee for the board., There
is no reason to believe that these organizations could not or would
not appoint members whose composition would be in compliance with
the categories set forth in W, Va, Code 16-5B-6a were they given
the opportunity so to do.

Finally, as regards the hospital at West Virginia University,
Chapter .18, Article 11C, of the West Virginia Code, (1984}, regu-
lates the creation, operation, and governance of said institution,
inciuding the composition of its board of directers. Code
18~11C-3{a) provides.that the seven directors appointed by the
Governér "shall be selected in conformance with the provisions" of
Code 16-5B-6a, No justification is apparent for the provision in
Secticn 7.2.3 of the redraft of the proposed regulatlons which
would exempt thé hospital at West Virginia University from the
requirements of Code 16-5B-6a_providing the Senate of the State
_ Legislature has confirmed its board memberss Rather, it would

appear. hat Code 18~11C-3{a} calls upon the department to ensure
:e;;nwwugg_gggpllance wf%h Code 16-5B-6a.with regggg“to ‘the seven
gubernatorial app01ntees to the board of the hospital at West
Virginia University.

I

Thank you for providing us the opportunity to comment on the
redratt of the proposed regulatlons to implement -Code 16-5B-6a. We
applaud again the department's efforts to effectuate the beneficent
purposes of this legislation.

-

pior A7 WVRUNUURI, S "0 S

§ ASSISTANT ATTORNEY GENERAL
WA/mlk

- " ¢cc:  David- Tambert, Esgquire
Larry Arnold, Esquire

T}
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West Virginia Department of Health
Regulatory Services Program

1800 Washington Street, East
Charleston, West Virginia 25311

RE: Comments of Appalachian
Regional Hespitals, Inc., to
Proposed West Virginia Board
of Health Legislative Rules,
Ch, 16-5B, Series 1, 1983

Gentleman:

~Pursuant to the Notice of Public Hearing, and on behalf of .

Appalachian Regional Bospitals, Inc. (hereinafter referred to as

- ARH), the following is provided as comment upon the proposed

dbove regulations, - - ' -7

~ - - ARH wishes to affirm and repeat. the comments made by it by

letter dated January 21, 1985, to Ms, Ray Howard and the letter
from Robert L, Johnsen, President of ARE to David K. Heydinger,
M.D., dated april 29, 1985, coples of which are attached hereto.

At the last public hearing, the undersigned emphasized two
areas where the regulations were particularly oppressive, Those
areas are the unreasonable intrusive nature of the financial
disclosure reguirements and the use of licensure to enforce the
law when the statute (W.VA. Code Ch. 16, Art. 5B, 6a) does not
provide for such enforcement, These will be discussed in the
above order.

THE INTRUSIVE NATURE OF THE PINANCIAL ‘DISCLOSURE
MARKES THE REGULATION'S VALIDY QUESTIONABLE.

le-5B-6a(c) provides one portion of the consumer
representatives shall be "persons whose income is less than the
national median income®., The proposed rule 7.2.6.b in regard to
this section provides that if a thospital is selected for
verification by the Department of Health, the consumer
representative will be required to document his or her consumer
categorization by a copy of his federal income tax return or an
affidavit that the filing o©of such a return was not reguired. A
proposed affidavit to comply with 7.2.6.a is attached to the
proposed regulations.

JEFIE el S L
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The above regulation disregards the provisions of 26 USC
6103 that makes federal income tax returns and return information
confidential, Further, no officer or employee of any state who
has access to returns or return information may disclese any
return or return information., Any non-profit hospital director,
by complying with the proposed regulation, 1is compelled to
disclose whether their income is more or less than the naticnal
median income, and if the hospital is selected for verification,
the director must give to a state agency what he is not compelled
to .discleose to any one else., What assurance does the taxpayer
have, by virtue of the West Virginia Freedom of Information Act,
found in 829B of the West Virginia Code, that this information
will not be further disclosed?

The gquestion arises as to whether the police power of the
state extends fto the point of compelling disclosure of very
personal information as is found in a federal income-tax return
made confidential by 2act of Congress. Whether thess two
competing-rights can be harmonized obviously will be determined
by the Courts 1f the proposed regulatron is adoPted

1§?*iﬁ§§% i
TER STATUTE ITSELF IN SUBSECTIGH (D}’ ?ROVIDES
‘ CLBARLY THE MECHANISM OF ENFORCEMENRT.,

The statute provides as follows:

The provisions of this section may be enforced by
the Director of Health, or by any citizen of the
county wherein any offending hospital is located,
by the filing of an action at law in the Circuit
Court of such county.

The exclusive remedy under the statute 1is clear. No
remady, such as that propcsed by the regulations, that liceansure
should be affected appears in the statute. There being a

sufficient and exclusive remedy in place there is no need to have
compliance enforced through licensure,

It does not appear that either of the above two points are
subject .to the existing litigation over the comstitutionality of
the statute pending now before the Court of Appeals. For that
matter the attempt to reach beyound the boundaries and affect the
Board Composition of a Corporation which has hospitals in states
other than West Virginia is also a fertile field for potential
litigation.

For all of the above reasons, and for the reasons set out
in the attached letters it is urged the regulations, as proposed,
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especially those onerous regulations specifically mentioned, be

rejected. _
vizzfi222i4i;zzé;
David T. Enlow
DTE:psw

ccy Robert L. Joﬁnson
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Ms. Kay Howard

West Virginia Board of Health
1800 Washingten Street, East
Charleston, West Virginia 25305

Re: Comment by Appalachian Regional Hospitals, Inc.,
to proposed Legislative Rules, Ch., 16-3B,
Series 1 (1985)

Dear Ms, Howard:_

The adoption by the West Virginia Legislature of Ch. 16-5B-6a deaiing with
consumer representatives on hospital boards of directors, is of great concern to
Appalachian Regional Hospitals, Inc., (hereinaiter referred to as ARH)

It is the belief of ARH that 1t holds it's hospitals in trust for the citizens of
Appalachia. '~ As such, each member of the ARH Board of Trustees must have first in
his or her mind the effect of his or her actions on the beneficiaries, i.e., the people
of Appaiachla. Any self Interest, or group self interest the Trustee has, should be set

aside ig carrying out this commitment and fiduaary duty as Trustee,. The Statute in,

questig%fplaces a hlgher prxonty, LE. commitment to the sffg;éal fﬁierest-'
she represents.

ARH subscribes to the guidelines promulgated by the American Hospital
Association which provides, In part, that members of the governing board "shouid be

selected on the basis of ability to serve the institution and community effectively, not

to represent particular Tinterests or groups™. ~ And while the American Hospital
Association believes a blend of members is desirable, the Association further
recommends in its guidelines the absolute contrary to the west Virginia Statute, AHA
specifically recommends that "board members should not be selected as representatives
of special interest groups.” A member of the governing board, whether a member of
one of the preferred groups or not, shouid first measure up to standards of character,
commitment, intelligence, experience integrity, courage, capacity for growth and
experience in organizational and community activities. These should be the standars
used for selection., These standards better assure a board member will serve the
interests of the iastitution and not the special interests he represents.

ARH is aware of the law_suit filed by the American Hospital Ass atlon, West

Virginia _!_i_o_spita] Association, thé Catholic Health Association of the Umi States and
three (3} West Virginia Non-Profit Hospitals, ARH is In sympathy with the fegal posi-
tions taken in that law suit that the Statute is in violation of both the United States
and West Virginia Constitutions. In particular, ARH does not agree with the premise
which appears to be the basis of the Statute that consumer representatwes will serve
to reduce health care costs.
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It appears then that the statutory provisien bears no real or substantial
relationship to thospital cost containment. Testimony before the Federal Judge
indicates that seventy (70%} percent to eighty (80%) percent of 2 hospitals’ operational
costs are determined by physicians, who order tests and treatments. Obviously the
Board of Trustees have no control of these costs. [t should aiso be clear that rates
for hospital stays in West Virginia are set either by the Federal Government or by the
State of West Virginia, not by the hospital governing boards.

Significantly, the statute does not apply to the for profit hospitals doing business
in West Virginia.

While some cof the information contained herein may not specifically apply to the
proposed regulations, the Department of Health should be made aware of the severe
implication the statute can have upon a system of hospitals like ARH.

The ARH system arose to benefit Appalachia, a region with demonstirated lack of
good quality medical care. As a result of a 1947 study for the United States
Department of Interior, which confirmed a need for a health care delivery system, the
idea for ARH began.

_ Although the first attempt at operating a system of hospitals in Central
Appalachia failed when the United Mine Workers could no longer sustain the losses
necessary 1o prov;de_ the appropnate access to health care to the medically poor
popufation of the region, ARH, in 1963, attempted to and did commence operating the
ten (10) hospitals as a viable system. As assistance 1o ARH, the United States .

Government provided loanstand ‘grants:to allow the’ purchasgxoi the .70spitals, = A hese L»

funds were made available after the Federal Government was assured the hospitals
would be operated and administered as a system with one governing body.

Since 1963, a Board of Trustees, presently consisting of thirty-three (33)
dedicated ¢itizens, has supervised the Management of ARH as the governing body.
During this period ARH has provided seventy-four million and Nof100 (574,000,000, 00)
dollars of uncompensated care to the people in its service area. Twenty-One Million

and No/100 ($21,000,000.00) dollars of this sum represents uncompensated care to West
Yirginians.

ARH provides this care at a cost pé{r case which is less than the average cost
per case in the three (3) states in which it operates, having hospitals at Beckley and
Man, West Virginia, six (6} hospitals in Kentucky and one (i} in Virginia. |

All of this serves to confirm the advisibility of a system apprcach and a unified
govermng autherity, Iree of outside constraints and made up of citizens that serve no
spec1a1 interest but whose primary mtgrei:«f' ~that of provzdmg quality care ior .a
medxcal_lqtgogr region. _The ARH expenénce strongly suggests the composition cf a
governing rd need notmge legally defined or ordered by “outside forces or law.
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in addition, ARH deoes not believe that it shouid be forced to select its Board of
Trustees on any basis other than what is in the best interests of the hospital and in
furtherance of its goals, to wit: providing quality health care to the people of
Appalachia. ARH does not believe this can be accomplished by designated special

interest groups but by commitment to carry out fiduciary responsibility consistent with
ARH's mission.

ARH is also concerned about the placement of members of organized labor on its
board inasmuch as it has collective bargaining agreements in force in all of the
hospitals that it owns,

The Statute further has the effect of having the state of West Virginia, where
ARH has less than one-fourth (i) of its beds, dictate the board composition of
hospitals it owns and operates in Kentucky and Virginia,

As Attorney for ARH, on October 11, 1984, I wrote, Dr. Hansbarger, Director,
West Vu‘glma Department of Health, advxsmg him that for ARH to comply literally with
the law it would have to appoint eighty (30%) percent of the members of its board
from West Virginia because of ownership of its hospitals in Beckley and Man. This
would mean twenty-six (26) of its thirty-three (33) member board must come from the
communities these two (2) hospitals serve. The letter further pointed out that
although the Man hospital has but seven (7%) percent of the total number of ARH beds
it would be entitled o forty (40%) percent of the board composition. It appears
attémpts have been made in drafting the proposed regulations to cure this by inciuding
Reg. 7.2.8 whxch provzdes as follows:

board of rectors o Tan. apphcable
hospital be requ:red “to be composed of consumer representatives in
excess of forty (40) percent of the voting members of the board,
regardless of the number of hespitals for which the board is the
governing authonty

It would seem that lt would ciarzfy matters if "communities", as it appears in the
statute, be defined in the Regulations so that this section of the Regulations would be
clear that it is intended to mean the hospital service area of a hospital and where the
board Is the governing autherity for more than one {!) hospital, the service area of all
hospitals whether within or without the state of West Virginia.

Section 7.2,6 of the proposed regulations call for a verification file that provides
as follows:

7.2.6 Each applicable hospital shall maintain in a verification file

for 1 inspection documentation to verify the hosgita! s_designation of C g

P g -

4z, 118, consumer representatwes. s 1he dccdmentat:on Ior ccasumer
| Y téprésentatives shall be the ioflowmg =
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{a) Small business representative - The business f{inancial
statement or workers' compensation filing for the most recent
reporting period befeore the hospital's designation of a consumer
reprasentative's classification.

{b) Organized labor members - Urnion member list dated within
one year before the hospital's designation of a consumer repre-
sentative's classification,

(c) Elderly persons - Birth certificate or other evidence of age
acceptable to the department,

(d) Persons whose income is less than the national median
income - Copy of federai income tax returns for the year before

the hospital's designation of a consumer representative's classific-
ation.

The above requirements are Intrusive into the personal lives of Board members
and asks for information otherwise confidential in nature e.g. a business financial
statement, birth certificate and tax return, In addition, a hospital may not be able to
obtain a union member list. The intrusive nature of these requirements are both
potentially embarrasing and may have to be performed in such a manner as to be
discriminatory by requiring the information from some but not all_board members.
Should Board member "A" be asked to present an income tax return, made confidential
by law when ali others are not similarly requested? If all are asked, it further

=k

demonstrates how intrusive the proposed regulation is into the personal_lives of board
SRS TSRS PTORONSC SBANSR IS, I0t0 e personal fives of bo
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. It. is the hope of ARH that the Statute will ultimately be held to be
unconstitutional either by appeal or by further court action in which ARH would gladly

_participate. The Statute places ARH ina most difficult position in the system wide

operation of its ten {i10) hospitals in having a West Virginia Statute dictate the
composition of its Board of Trustees which governs all of its hospitals. Serious
decisions by ARH must now be made unless the statute is_either repealed or held
unconstitutional. Some of these decisions include the poféntial divestment of it's West
Virginia Hospitals which, in light of ARH's history, performance, mission, and
commitment would be a major loss to Appalachia and more particularly to West
Virginians. ' ' )

Very trulyyyours,
ARG AP
e _7 e Vﬁavid -u%ilﬁr;;iow - . | .,
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cc: Robert L. Johnson
William B. Willilamson
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April 23, 1985

David X. Heydinger, M.D,
Director - Department of Eealth
State of West Virginia

1800 Washington Street, East
Charleston, West Virginia 25305

Dear Dr. Eeydinger:

This is to acknowledge receipt of Dr. Bansbarger's
memcrandum, dated April 12 but not seen in this office
until April 17, cencerning W. Va. Code 8l6~5B-6a. I
hasten to reply.

It was not until this memorandum was received that
any clarification was provided concerning how the *40%
consumer representatives® formula was to be determined.
In view of that fact, I respectfully suggest that ..
"....five weeks formal notice to bring their hcard®"
. compesition’into ¢onformance....” is -an unreasonably-
short time, assuming May 24 adoption. In our case,

- 1o nal gltals, Inc Wlll

“Sildss rustees GREll octanaeT 25

electing a
1985.

L

e e

Appalachian Regional Hospztals has made its oppo-
sition to this legislaticn known in a prevxous letter
from Mr. David Enlow t£o Dr. Eansbarger. ©Our view that
this is unfortunate legislation which will dc nething
to control health care costs has not changed.
Accordingly, we will havé representation at the
May 24 hearing to speak to the calendar reguirements,
the affidavit, and the income levels.

aActually, I believe ARH to be in substantial
compliance with W. Va. Code Bl6-5B-6a at the present
time. ARE has a highly disparate group of Trustees,
ang it seeks these Trustees from diverse backgrounds,

feEuca%zon, occupatlons*
X SCupaLac
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in recent vears it has emphasized selection of Trustees from
communities where ARE facilities and programs cperate.
Furthermore, ARH Trustees have been conscicus of affirmative
action objectives when selecting new Trustees.

Of course, one option ARH has is to sell its hospitals
in Beckley and Man, West Virginia. I will be examining that
cption very closely in the next few weeks. It would be
ironic, indeed, if this "cost-cf-care crisis” legislation
resulted in the sale of tweo not-for-profit hospitals which
provided West Virginians with a documented $1,499,693 of
indigent care (not bad debts) in fiscal 1983-84, and another
$1,132,418 of indigent care thus far this year.

Sincerely yours,

s o

Rebert L. Johnson
President

S




September 17, 1985 TV L.

Regulatory Service Division

West Yirginia Department of Health
1800 Washington Street

Charieston, WY 25305

Re: Regulations to Implement WY Code §16-58-6a

Gentlemen:

In anticipation of the public hearing regarding WV Code
§16-5B-6a, Cabell Huntington Hospital would 1ike to draw to
_your attention a Tetter forwarded to the 0ffice of the
Director o¢n April 22, 1985 {a_copy of Jetter attached}.;é,

- - —Comments reflected in- the Tetter of April 22nd ave stil) -
.applicable, and we would ask that they be taken {inte
consideratiopn during these public hearings, I1f we may be?

ot any further assistance, please do nﬁ% Hesitates ="
contact us.

O S

Yours/very truly

&
Donald K. Hutton
President
; DHH/ nb
1 Enclosure
E
1340 Hal Greer Boulevard, HLmtlngton West Virginia 25?01-019‘5 304/526-2000

; '-é;.;‘a:;;_‘ .

ﬁ o Created to Care for cur Community
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April 22, 1985

Cffice of the Director

West Virginia Department of Health
1800 Washington Street
Charleston, WV 25305

o P
Re: ERegulations to Implement WV Code §16-5B-5a -

Dear Sirs:

In response to a memorandun distributed on April 12, 1985 by L. Clark
Hansbarger, M.D., the following ccoments are submitted to the Board of
Health in regard to the proposed regulations to impiement WV Code 16-5B-8a.

Page 8 of the Summary of Coamnents Received at the Public Hearing, which was
attached to Dr, Hansbarger's memorandum, indicated that West Virginia-

University Hospitals, InG. had indicated to the Board of Health thaf West

“Virginia Univérsity Hospital had no way to assure compliance with the board )
camposition legislation or regulations, beca.use its board ccmpositioa ‘is - -

e speci:ti by legislation its members are
e W L S ESARa g St s

are proposed to be mpended 1o exclude the board of West Vi:ginia Ihiversn_ty
Hospitsls, Inc,, as created by W Code $18-11C-1(d).

. Cabel County General Hos;:ital doing business as Cabell Huntington
Hospital, is also a crediiire of legislation, for its board was created and
exists under the mthority of Chapter 157 of the Acts of the Iegislature, B
Regular Session, 1945, and Chapter 166 of the Acts of the legislature,

Regular Session, 194’?, as anended, Section 3 of Chapter 168 states in
relevant part:

The said [county comission] and ecity, or said [county commis-
sion] slone, as the case may be, shall appoint a board of
trustees, consisting of fourteen persons, of whom two shall be
licensed physicisns who are members in good standing of the
Cabell County Medical Society, and one each shall be a mearber of
ne follown.ng organizations, viz: Buntipgt. , Ministerial Asso~
Tafion, Cabell County ﬁﬂi&sociatioﬁ"% sber of: : :
fmmtin@é%&theiuniormaﬂ)erofmmemofﬁxmt; A e T
Council of Social Kencies and Commmity Chest, East Pfuutingtou

Civie (Qub, West Huntington Commerical Club, Cabell County Farm

Bureay, Cabell County Farm Wamen's Council, Woman's Cub of

Huntington, American Pederation of Labor and the Congress of

Industrial (rganizations.

T I . -
J.;_&r,?:_‘t‘am:*f’ - =
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West Virginia Department of Health
April 22, 1885
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The president of the Cabell County {[camission], and the mayor of
the city of Huntington, if said c¢ity shall elect to participsate
in the construction, acquisition, eguipnent, operation and main-
tenance of said hospital, shall be ex officio members of said
board of trustees,”

Section 5 of Chapter 166 states, in relevant part:

"Each of the organizations mentioned in section three shall, on
or before thirty days from the first day of March in each year,
certify the nane of one of its mambers as its choice for appoint~
ment as a nader of said board of trustees and the person whose
name is so certified shall be appointed by the said {[county
comnission] and eity, or said [county commission] alone, as the
case.may be, as a member of the board of trustees.”

The legislative sections speciiied sbove clearly indicate that Cabell Hunt-

ington Hospital, like West Virginia University Hospitsls, Inc., is unsble
to assure compliance with the consuner representative board composition
legislation or regulations as they are currently written. The selection of
Csbell Runtington Hospital beard members is delegated to specified commu-
nity orgenizations, and the actual appointment of board mamers is dele-

gated to the Cebell County Commission and Huntington City Council; there is

: .no power_ or discretion in regard to membership gelection placed in -the .
hands Of the Cabell FEEtington Haspital Board Sﬁmm i

W o _ REIE Awﬂ__—’a,_-,u_;___%z_ SEEL '—% 2w e e CoEw e

1egiszazion. Tnerefore, I would recomsend that you adE”Bn 5 the final
sentence of Sections 7.2.3 and 7.2.7 the following langusge:

\ §7. 237 " o omor shall s license be withheld from any applicable
E hospital whose board camposition is specified by state legisla-
tion.™

! §7.2.7 - ", . .nor shall such a file be required to be maintained by
any appiicable hospital whose boerd composition is specified by
state legislation,"

I trust these comsents are useful to you., If you have any questions in
! this regard, please call me at 526-2058.

Very itruly yours,

Glen D. Moffett
Vice President, legal Services
and Risk Managemnent

GDM/ nb
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WEST VIRGINIA HOSPITAL ASSOCIATION

Ms. Kay Howard, Director
Regulatory Services Division
State Department of Health
Capitol Complex

Charleston, West Yirginia 25305

The West Virginia Hospital Association is pleased to respond to the
opportunity to comment on potential additional revisions to the proposed

amendments to the Hospital Licensure Rules, Chapter 16-5B-1 et seq.

. The 1anguagé COntained in Section 7.2.2 {d) of redraft number one per-

a potentia1 prob]ém. The prcvision recites 1n part (Tines 4 and 5) that '

3 consumer “is not a member of management of the applicable hospita] or
one of its related organizations.” If a member of a Catholic Order 1s
not a member of hospital management, that person wﬁu]d still be a member
of its related orgaﬁf?%tion. A?though-that same person frequently will
not be a member of management of the related organization, that person
would, under the current drafted regulations be precluded from meeting
the requirements of a consumer representative. This provision as written

would undu?y prahibi;fggy member of a Catholic order not situated in

_ﬁ%qh

= .7.,' - ’-_..
ET A

“a management positioﬁu;f the hospita1 and thé related organfzation from

participation on the hospital board. Such exclusion of the non management

member may in fact deny the hospital board of one potential source of

meaningful consumer representation.

=Ei. -7 - : T ﬁe’ ﬁﬁ_‘ @f‘ - - s
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Ms. Kay Howard
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It is recommended that Section 7.2.2 (d} be revised in the following
manner, e.g., that "such person is not a member of management of the
applicable hospital or a member of management of one of its related

organizations."

Section 7.2.3 of the redraft contains two provisions which should be
modified, the first of which is the 30 day time compliance pericd. We
pelieve that a 30 day time limit is unrealistic, and suggest that hospitals
should have 90 days after the effective date of the regulations to comply.
This additional time period would allow individual acute care hea?th
facilities time in which to modify corporate by-laws and to devote care-

fu? consideration to the mandated representation scheme

sary actfon ofrden1al of'1{bensure to any‘hdépita1 not 1n comp1iance with 7

mandated board composition. Nothing in the statute passed by the legis-
Tature (§16-5B-6a) mandated compliance through the licensure process. |
Because the legislature indicated an exclusive enforcement femedy at
§16-58-6a (d) by the Director of Health or any appropriate cff?ien

filing ..... . an action at law" (emphasis supplied), the licensure com-

pliance process is viewed as an unauthorized remedy which is on a collision
course with the clear intent of the West ¥Yirginia Legislature. Serious

consider tion should\therefore}be given to, removing_annua%rIicensure as

a comp1iance moda}ity Removing this provision from the “redraft regu1ations
insures all parties that the state agency has not improperly exceeded

its authority while preserving the enforcement power of the Director of

%
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Health and/or any appropriate c¢itizen through an action filed in a county

circuit court.

Consideration should also be given to modification of Section 7.2.6 (b)
and {(c}. A copy of the signature pages of Federal income tax returns as

a method of proof of consumer status unduly intrudes into the privacy of
the consumer. The practical effect of this provision, albiet a potential
requirement, may be to discourage rather than encourage consumer represen-

tation for those individuals whose income is less than the national median

income [7.2.6.5. (4)1.

A “just cause" progégjon should be included in Sectlon 7.2, 6 c. It is -
_possib1e that a hospita] in good faith attempting to comp!y with mandated

consumer re'resent-tion and or_a consumer Tikewise mot
CEMR SRR { #F =1 TR Ty

may, either at time of initial designation or due to fu%ure events be

improperly c?assified. To afford for these circumstances it is recommended
that the language of this section be changed to read in part: “the
department may, for just cause shown, deem the hospital out of com-

pliance ..... B

Finally, some comment concerning complaints received by the Department of
Health as contained in 7.2.6 (b} and {¢) invites our attention. Basic
fairness 1nd1cates that any compiaxnt upon wh1ch an action is taken by the
A s o : ﬁ%%%gg}f iy
Department re1at1ve to these sections shou?d be in uriting an “Bﬁ;made

available to the affected hospital.

-
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May I again state that this Association is pleased to be afforded an

opportunity to comment upon these proposed regulations by the Regulatory

Services Division.

Sincerely,

ot . Fs PRIV
G. F. Delaura
Director of Legal and Regulatory Affairs

GFD/eIm

October 7, 1985
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