s
+

WEST VIRGINIA LEGISLATIVE RULES
BOARD OF HEALTH

Methods and Standards Relating to Implied Consent for
Chemical Test For Intoxication

Chapter 16-1
Series X
(1983)

FILED IN THE OFFICE OF
A. JAMES MANCHIN

SECRETAR

THIS DATE_ ;?ZI?T%}

Adminlstrati% Law' 6ivision




WEST VIRGINIA LEGISLATIVE RULE
BOARD OF HEALTH

Chapter 16~-1
Series X
(1983)

Subject: Methods and Standards Relating to Implied Consent for Chemical
Test for Intoxication

Section 1, General

1.1.  Scope - These legislative rules establish the methods and
standards relating to implied consent for chemical test for intoxication pur-
suant to appropriate articles of Chapter 17C of the West Virginia Code of
1931, as amended.

1.2,  Authority - These legislative rules are issued under the

authority of Chapter 16, Article 1, Section 7, and are related to Chapter

¢
g ) - 17C, Article 5, Sections 2 et seq of . the West Virginia Code of 1931, as
amended.
1.3. Filing Date - These legislative rules were promulgated on the
26th day of August 1982, and were _filed on the 29th day of April 1983, in

the Secretary of State's office.

w 1.4. Effective Date ~ These legislative rules became effective on the
30th of May, 1983.

Section 2. Supersession and Repeal of Former Regulations - These legisla-

tive rules supersede and repeal West Virginia department of health, Chapter

16-1, Series VI (1968) entitled, Methods Standards Relating to Chemical Test

Section 3. Application and Enforcement

|
|
)
|
|
|
l for Blood Alcéhol Consent Law effective July 1,- 1975,
t

0 3.1. Application - These legislative rules shall apply to law enforce-

ment officers herein defined and shall be limited to a member of the depart-




ey

Board of Health

Legislative Rule 16-1 ~ Sec. 3.1.
Series X '

ment of public safety; any sheriff or deputy sheriff of any county; or a
member of a municipal police department in any Class [, Class Il, or Class
11l city and those persons suspected to be driving a motor vehicle while
intoxicated as hereinafter defined. Provided, however, that a member of a
police department in any class IV city may administer the preliminary breath
test in accordance with the methods and standards of these regulations and
in accordance with Chapter 17C-5-5 of the West Virginia Code of 1931, as
amended. The classification of municipal corporations shall be in accordan_ce_
with the provisions of Chapter 8, Article 1, Section 3, of the West Virginia
Code of 1931, as amended.

3;2. “Enforcement - The enforcement of these leglslative rules is

vested with the director of the West Virginia department of health or his

lawful designee.

" Section u, Designation of Testing Device - Compliance with Methods and

Standards Required - Preliminary Breath Analysis

5.1, Each law enforcement agency utilizing a preliminary breath
testing device shall designate euch testing device for the purpose of
administering a preliminary breath a'nal))sis persuant to Chapter 17C, Article
5, Section 5 of the West Yirginia Code of 1931, as amended. Such designa-~
tion of testing device shall be filed with the West Virginia department of
health in a format prescribed by the department.

4.2.  Each law enforcement agency s_hall' comply with the methods and
the standards established by these regulations. |

4.3, The West Virginia department of health shall maintain a registry

of approved festing devices
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Legislative Rule 16-1 Sec. 5.
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Section 5. Breath Analysis -~ Preliminary Breath Test - Standards and Meth-

ods

5.1, Instruments utilized for preliminary breath tests shall meet the
following standards:

(a) The designated instrument Qhall be capable of the collection and

the analysis of breath specimens which are essentially alveolar in composi=

tion.,

(b) The instrument shall be capable of the analysis of a reference
sample of known alcohol concentration within accuracy and precision limits of

plus or minus 0.01 grams percent of the true value of such reference

(c_) " The -instrument'shall be periodically checked for c,;;_l'ibration pur-
suant to the manufacturers instructions and in accordance with the standards
of these regulations. Each law enfo.rcement agency shall maintain a record of
such calibration including the type of test employed and the date_of such
calibration.

(d) The instrument shall be capable of breath alcohol analy'sis'which
results in a concentration less than 0.01 grams of alcohol per one hundred
(100) milliliters of blood when alcohol free persons are tested.

(e) Any instrument shall be capable, in a controlled experiment, of
obtaining results which have a correlation with the results obtained through
use of the secondary me_thod .

(f) Any instrument utilized for the purpose of preliminary breath
analysis shall be approved in writing by the West Virginia department of

health,
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5.2, The following general methods shall apply in extracting breath
for preliminary breath analysis: |
| (a) The preliminary breath test shall be administered as soon as
possible after the law enforcement officer has a reasonable belief that the
person has been driving while under the influence of alcohol.

(b) The law enforcement officer conducting the preliminary breath
test shall utilize an individually wrapped sterile mouthpiece with sputum trap
for each person tested.

(¢) The preliminary breath test shall be administered by a qualified
law enforcement officer. Such qualification shall include as a minimum the

- - | co'mpletion of a two (2) |_10l:Il"- course em_tlr;cing the legal aspects of bregth'
testing, the theoretical ar_1d the practical aspects of breath testing, and the
actual practical use of the testing device.

5.3. The results of a preliminary breath analysis shall be used solely
for the purpose of guiding the officer in deciding whether an arrest should

be made.

Section 6. Designation of Secondary Test - Compliance with Methods and

Standards Required - Certification of Law Enforcement Officers Required

6.1, FEach law enforcement agency-as defined herein shall designate a

type of test, either breath, blood, or urine for the purpose of. administering

a secondary test incidental to lawful arrest for the offense of driving a

~ motor vehicle on the public streets -or highways of this state while under _the

| influence of alcohol. Such designation of the test shall be filed with the
| k) West Virginia department of health in a format prescribed by the department.

6.2. Each law enforcement agency shall comply with the methods and
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Legislative Rule 16-1 Sec. 6.2.
Series X

the standards established by these regulations.

6.3. The West Virginia department of health shall maintain a registry
of approved tests for administration inclusive of methods and standards for
proper conduct of the tests.

6.4. FEach law enforcement officer administering a secondary breath
analysis shall be trained and certified in the procedures of operation for
such testing device.

6.5. T_he West Virginia department of health shall certify each
operator properly trained in the procedures of operation and shall issue a
certificate to each individual so trained.

6.6, As a minimum training requirement each law enforcement officer

shall. have completed the Basic Training Program for Breath Examiner

Specialist Course as prescribed by the United States Department of Trans-

portation or an equivalent cerse prior to certification. Such course shall

consist of classroom and laboratory training including review sessions and

examinations. _ )
6.7. Each law enforcement officer desiring certification to administer

the secondary breath analysis shall apply to the West Virginia department of

health in a format prescribed by the department.

Section 7. Breath Analysis - Secondary Breath Test - Standards and
Methods
7.1, Standards - Instruments for breath alcohol analysis shall meet

the following standards:
(a) The designated instrument and any related accessories shall be

capable of the collection and the analysis of breath specimens which are
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essentially alveolar in composition.

(b) The designated instrument shall be capable of analyzing a blank
sample and of analyzing a suitable reference sample, such as air equilibrated
with a reference solution of known alcohol content at a known temperature.

(¢) The designated instrument shall be capable of the analysis of a
reference of known alcohol concentration within accuracy and precision limits
of plus or minus 0.01 grams per centum or higher.

(d) The designated instrument shall be capable, in a controlled ex-
periment, of breath alcohol analysis which resuits in a determination of a
per;son's blood alcohol con.centration which has a correlation with his actual
blood alcohol concentration.as me_asufed on a blood sample taken at the same '
time as the breath sample. - _

(e) The instrument shall be capable of breath alcohol analysis which

results in a concentration less than 0.01 grams of alcohol per one hundred

~ (100) milliliters of blood when alcohol free persons are tested.

(f) The designated instrument shall be periodically cal.ibrated pur-
suant to the standards of these regulations and the manufacturer's recom-
mended calibration schedule. Each law enforcement agency shall maintain a
record of such calipration‘ including the type of test employed and the date
of such calibration.

(g) Any instrument utilized for the purpose of secondary breath

analysis shall be approved in writing by the West Virginia department of

health. Such instrument shall meet or exceed the standards contained herein.
7.2. Methods - The following general methods shall apply in ex-

tracting breath for secondary breath analysis.




Board of Health
Legislative Rule 16-1 Sec. 7.2.(a)
Series X

(a) The law enforcement officer effectuating the arrest shall observe
the individual for twenty (20) minutes before administering the test to insure
that the individual has nothing in his mouth at the time of the test and that
he has had no food or drink or foreign matter in his mouth during the
observation period.

(b) The individual administering the test shall examine the designated
instrument to insure that it is in proper Working condition at the time the
test is being conducted.

(¢) The test shall be administered by a .certified operator and in
accordance with these regulations.

{d) The law enforcement officer conducting the_‘sebondary breath test
shall utilize an —'individ.ually wrapped sterile mo_uthpiece with sputum trai’: for
each person tested.

Section 8. Blood Analysis - Standards and Methods

8.1. Methods of analyzing blood specimens for ethyl alcohol shall meet
the following standards: _ |

(@) The method utilized shall be capable of separating and duantita-
ting ethyl alcohol from the blood specimen.

(b} The method utilized shall be capable of the analysis of a
reference sample of known alcohol concentration within accuracy and pre-
cision limits of plus or minus 0.01 grams per centum of the true value.
These Iimits_shall be applied to alcohol concéntrations which are 0.01 grams
per centum or higher.

(c) The method utilized shall_ be capable of blood alcohol analysis

which results in a concentration less than 0.01 grams of alcohol per one
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hundred (100) milliliters of blood when alcohol free persons are tested.

(d) The gas~-chromatographic method meets the above standards for
testing. |

8.2. The methods of extracting blood for alcohol analysis shall be as
follows:

(@) The blood shall be drawn only by a licensed doctor of medicine or
osteopathy or by a registered professional nurse or by a trained medical
technician at the pl-ace of their employment. _

(b) Sterile hypodermic needles and syringes capable of extracting ten

(10) milliliters of blood shall be used. Sterile disposable units are

recommended.

(¢) The skin shall not be disinfected with alcohol. The use of 1-1000

aqueous solution of mercuric chloride, aqueous benzalkonium chloride

" {zephiran), aqueous merthiolate, 'or other suitable aqueous disinfectants are

acceptable.

(d) The container (tube or vial) must be clean and dry,'and have an
inert, airtight stopper and hold at least five (5) milliliters.

(e) An anti-coagulant, such as sodium fluoride citraté, or oxalate

shall be used.

Section 9. Urine Analysis - Methods and Standards

9.1. The methods of analyzing urine specimens for ethyl alcohol shall
meet the following standards: | _ |

(a) The method utilized shall be capable of separating and quanti-
tating ethyl alcohol from the urine specimen,

(b) The method utilized shall be capable of the analysis of a
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Board of Health

Legislative Rule 16-1 Sec. 9.1.(b)
Series X '

reference sample of known alcohol concentration within accuracy.

(c) The method utilized shall be capable of urine alcohol analysis
which results in a concentration less than 0.01 grams of alcohol per one
hundred (100) milliliters of alcohol when alcohol free persons are tested.

(d) The gas~chromatographic method meets the above standards for
testing.

(e) The quanity of alcohol found in the urine shall be divided by the
factor of 1.3 to determine the quanity of alcohol in the blood.

9.2. The methods of extracting urine for alcohol analysis shall be as

follows:

(a) _The _i:ohtainer must be clean and d_ry ahd have an inert airtight

-(b) The individual shall empty his urinary bladder and discard_ the
first specimen.

(¢) - The law enforcement officer effectuating the arrest shall per-
sonally observe the individual for twenty (20) minufes before t‘he specimen
for alcohol analysis is taken to insure that the individual has nothfng in his
mouth at the time that the specimen is taken and that he has no food or
drink or other foreign matter in his mouth during the observation period.

(d) Following the twenty' (20) minute observation period the individual
shall void a sample of his urine in the container provided.

Section 10. Severability - If any provisions of these rules or the .application
thereof to any person or circumstance shall be held invalid, such invalidity
thereof shall not affect the provisions or application of these rules which can
be given effect without the invalid provisions or application, and to this end

the provisions of these rules are declared to be severable.
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WEST VIRGINIA LEGISLATIVE RULE
BOARD OF HEALTH

Chapter 16-1
Series 10
(1983)

Subject: Methods and Standards Relating to Implied Consent for Chemical
Test for Intoxication

Section 1. General

1.1, Scope - These legislative rules establish the methods and
standards relating to implied consent for chemical test for intoxication pur-
suant to appropriate articles of Chapter 17C of the West Virginia Code of
1931, as amended.

1.2. Authority =~ These legislative rules are issued under the
authority of Chapter 16, Article 1, Section 7, and are related to Chapter
17C, Article 5, Sections 2 et seq of the West Virginia Code of 1931, as
amended.

1.3, Filing Date - These legislative rules were promulgated on the
26th day of August 1982, and were filed on the 29th day of April 1983, in
the Secretary of State's office.

1.4, Effective Date - These legislative rules became effective on the

30th_of May, 1983.

e T 3

e
Section 2. %Rrsession and Repeal of Former Regulations - These legisla-
T

16-1, Series VI (1968) entitled, Methods Standards Relating to Chemical Test

for Blood Alcohol Consent Law effective July 1, 1975,

Section 3. Application and Enforcement

3.1. Application - These legislative rules shall apply to law enforce-

ment officers herein defined and shall be limited to a member of the depart-




Board of Health
Legislative Rule 16-1 Sec. 3.1.
Series X
ment of public safety; any sheriff or deputy sheriff of .any county; or a
member of a municipal police department in any Class |, Class Il, or Class
Il city and those persons suspected to be driving a motor vehicle while
intoxicated as hereinafter defined. Provided, however, that a member of a
police department in any class IV city may administer the preliminary breath
test in accordance with the methods and standards of these regulations and
in accordance with Chapter 17C-5-5 of the West Virginia Code of 1931, as
amended. The classification of municipal corporations shall be in accordance
with the provisions of Chapter 8, Article 1, Section 3, of the West Virginia
Code of 1931, as amended.

3.2. Enforcement - The enforcement of these legislative rules is
vested with the director of the West Virginia department of health or his
lawful designee.

Section 4, Designation of Testing Device ~ Compliance with Methods and

Standards Required - Preliminary Breath Analysis

4.1, Each law énforcement agency utilizing a preliminary breath
testing device shall designate such testing device for the purpose of
administering a preliminary breath analysis pursuant to Chapter 17C, Article
5, Section 5 of the West Virginia Code of 1931, as amended. Such designa-
tion of testing device shail be filed with the West Virginia department of
health in a format prescribed by the department.

4.2, Each law enforcement agency shall comply with the methods and
the standards established by these regulations.

4,3. The West Virginia department of health shall maintain a registry

of approved testing devices
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Board of Health
Legislative Rule 16-1 Sec. 5.
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Section 5. Breath Analysis - Preliminary Breath Test - Standards and Meth-

ods

5.1, Instruments utilized for preliminary breath tests shall meet the
following standards:

(a) The designated instrument shall be capable of the collection and
the analysis of breath specimens which are essentially alveolar in composi-
tion.

(b) The instrument shall be capable of the analysis of a reference
sample of known alcohol concentration within accuracy and precision limits of
plus or minus 0,01 grams percent of the true value of such reference
sample.

(c) The instrument shall be periodically checked for calibration pur-
suant to the manufacturers instructions and in accordance with the standards
of these regulations. Each law enforcement agency shall maintain a record of
such calibration including the type of test employed and the date of such
calibration.

(d) The instrument shall be capable of breath alcohol analysis which
results in a concentration less than 0,01 grams of alcohol per one hundred
(100) milliliters of blood when alcohol free persons are tested.

(e) Any instrument shall be capable, in a controlled experiment, of
obtaining results which have a correlation with the results obtained through
use of the secondary method.

(f)  Any instrument utilized for the purpose of preliminary breath
analysis shall be approved in writing by the West Virginia department of

health.
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5.2. The following general methods shall apply in extracting breath
for preliminary breath analysis:

(a) The preliminary breath test shall be administered as soon as
possible after the law enforcement officer has a reasonable belief that the
person has been driving while under the influence of alcohol.

(b) The law enforcement officer conducting the preliminary breath
test shall utilize an individually wrapped sterile mouthpiece with sputum trap
for each person tested.

(c) The preliminary breath test shall be administered by a qualified
law enforcement officer. Such qualification shall include as a minimum the
completion of a two (2) hour course embracing the legal aspects of breath
testing, the theoretical and the practical aspects of breath testing, and the
actual practical use of the testing device.

5.3. The results of a preliminary breath analysis shall be used solely
for the purpose of guiding the officer in deciding whether an arrest should
be made.

Section 6. Designation of Secondary Test - Compliance with Methods and

Standards Required - Certification of Law Enforcement Officers Required

6.1. Each law enforcement agency as defined herein shall designate a
type of test, either breath, blood, or urine for the purpose of administering
a secondary test incidental to lawful arrest for the offense of driving a
motor vehicle on the public streets or highways of this state while under the
influence of alcohol. Such designation of the test shall be filed with the
West Virginia department of health in a format prescribed by the department.

6.2, Each law enforcement agency shall comply with the methods and
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Legislative Rule 16-1 Sec. 6.2.
Series X

the standards established by these regulations.

6.3. The West Virginia department of health shall maintain a registry
of approved tests for administration inclusive of methods and standards for
proper conduct of the tests.

6.4. Each law enforcement officer administering a secondary breath
analysis shall be trained and certified in the procedures of operation for
such testing device,

6.5. The West Virginia department of health shall certify each -
operator properly trained in the procedures of operation and shall issue a
certificate to each individual so trained.

6.6. As a minimum training requirement each law enforcement officer

shall  have completed the Basic Training Program for Breath Examiner

Specialist Course as prescribed by the United States Department of Trans-

portation or an equivalent course prior to certification. Such course shall
consist of classroom and laboratory training including review sessions and
examinations,

6.7. Each law enforcement officer desiring certification to administer
the secondary breath analysis shall apply to the West Virginia department of

health in a format prescribed by the department.

Section 7. Breath Analysis - Secondary Breath Test - Standards and
Methods
7.1, Standards - Instruments for breath alcohol analysis shall meet

the following standards:
(a) The designated instrument and any related accessories shall be

capable of the collection and the analysis of breath specimens which are
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Legislative Rule 16-1 Sec, 7.1.(a)
Series X

essentially alveolar in composition.

(b) The designated instrument shall be capable of analyzing a blank
sample and of analyzing a suitable reference sample, such as air equilibrated
with a reference solution of known alcohol content at a known temperature.

(¢) The designated instrument shall be capable of the analysis of a
reference of known alcohol concentration within accuracy and precision limits
of plus or minus 0.01 grams per centum or higher,

(d) The designated instrument shall be capable, in a controlled ex-
periment, of breath alcohol analysis which results in a determination of a
person's blood alcohol concentration which has a correlation with his actual
blood alcohol concentration as measured on a blood sample taken at the same
time as the breath sample.

(e} The instrument shall be capable of breath alcohol analysis which
results in a concentration less than 0,01 grams of alcohol per one hundred
(100) milliliters of blood when alcohol free persons are tested.

(f) The designated instrument shall be periodically calibrated pur-
suant to the standards of these regulations and the manufacturer's recom-
mended calibration schedule. Each law enforcement agency shall maintain a
record of such calibration including the type of test employed and the date
of such calibration.

(g) Any instrument utilized for the purpose of secondary breath
analysis shall be approved in writing by the West Virginia department of
health. Such instrument shall meet or exceed the standards contained herein.

7.2. Methods - The following general methods shall apply in ex-

tracting breath for secondary breath analysis.
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Legislative Rule 16-1 Sec. 7.2.(a)
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(a) The law enforcement officer effectuating the arrest shall observe
the individual for twenty (20) minutes before administering the test to insure
that the individual has nothing in his mouth at the time of the test and that
he has had no food or drink or foreign matter in his mouth during the
observation period.

(b) The individual administering the test shall examine the designated
instrument to insure that it is in proper working condition at the time the
test is being conducted.

(c) The test shall be administered by a certified operator and in
accordance with these regulations.

(d) The law enforcemént officer conducting the secondary breath test
shall utilize an individually wrapped sterile mouthpiece with sputum trap for
each person tested.

Section 8. Blood Analysis - Standards and Methods

8.1. Methods of analyzing blood specimens for ethyl alcohol shall meet
the following standards:

(a) The method utilized shall be capable of separating and quantita-
ting ethyl alcohol from the blood specimen.

(b) The method utilized shall be capable of the analysis of a
reference sample of known alcohol concentration within accuracy and pre-
cision limits of plus or minus 0.01 grams per centum of the true value.
These limits shall be applied to alcohol concentrations which are 0,01 grams
per centum or higher.

(c}) The method utilized shall be capable of blood alcohol analysis

which results in a concentration less than 0.01 grams of alcohol per one
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Legislative Rule 16-1 Sec. 8.1.(c)
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hundred (100) milliliters of blood when alcohol free persons are tested.

(d) The gas-chromatographic method meets the above standards for
testing.

8.2. The methods of extracting blood for alcohol analysis shall be as
follows:

(@) The blood shall be drawn only by a licensed doctor of medicine or
osteopathy or by a registered professional nurse or by a trained medical
technician at the place of their employment.

(b) Sterile hypodermic needles and syringes capable of extracting ten
(10) milliliters of blood shall be wused. Sterile disposable units are
recommended.

(c) The skin shall not be disinfected with alcohol. The use of 1-1000
aqueous solution of mercuric chloride, aqueous benzalkonium chloride
(zephiran), aqueous merthiolate, or other suitable aqueous disinfectants are
acceptable.

(d) The container (tube or vial) must be clean and dry, and have an
inert, airtight stopper and hold at least five (5) milliliters.

(e) An anti-—coagulant, such as sodium fluoride citrate, or oxalate
shall be used.

Section 9, Urine Analysis - Methods and Standards

9.1. The methods of analyzing urine specimens for ethyl alcohol shall
meet the following standards:

(a) The method utilized shall be capable of separating and quanti-
tating ethyl alcohol from the urine specimen.

(b) The method utilized shall be capable of the analysis of a
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reference sample of known alcoho! concentration within accuracy,

(c) The method utilized shall be capable of urine alcohol analysis
which results in a concentration less than 0.01 grams of alcohol per one
hundred (100) milliliters of alcohol when alcoho! free persons are tested.

(d) The gas-chromatographic method meets the above standards for
testing.

(e) The quanity of alcohol found in the urine shall be divided by the
factor of 1.3 to determine the quanity of alcohol in the blood.

9.2, The methods of extracting urine for alcohol analysis shall be as
follows:

(a) The container must be clean and dry and have an inert airtight
stopper and hold at least ten (10) milliliters.

(b) The individual shall empty his urinary bladder and discard the
first specimen.

(¢} The law enforcement officer effectuating the arrest shall per-
sonally observe the individual for twenty (20) minutes before the specimen
for alcohol analysis is taken to insure that the individual has nothing in his
mouth at the time that the specimen is taken and thét he has no food or
drink or other foreign matter In his mouth during the observation period.

(d) Following the twenty (20) minute observation period the individual
shall void a sample of his urine in the container provided,

Section 10. Severabllitx - If any provisions of these rules or the apblication
thereof to any person or circumstance shall be held invalid, such invalidity
: . thereof shall not affect the provisions or application of these rules which can

be given effect without the invalid provisions or application, and to this end

the provisions of these rules are declared to be severable.
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John D. Rockefeiler IV

L. Clark Hansbarger, M.D.
Director

State of West Wirginia

DEPARTMENT OF HEALTH
CHARLESTON 25305

Notice

Legislative Rule: Methods and Standards Relating to Implied
Consent for Chemical Test for Intoxication, Chapter 16-1,
Series X (1983)

The attached Board of Health legislative rule Methods and Standards
Relating to Implied Consent for Chemical Test Tor Intoxication, is
hereby Tiled with the Secretary of State in compliance with the pro-
visions of Chapter 29A, Article 2, Section 6 of the West Virginia Code
of 1931, as amended.

This rule was authorized by Senate Bill 356, Section 64-2-17
(5)(8), passed March 9, 1983, effective from passage.
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L. Clark\bfénsbarger, !é/ D.
Director of Health
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