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LEGISLATIVE RULE: Methods and Standards for Chemical Test for
Intoxication, West Virginia Board of Hezlth Legislative Rule, Chapter 16-1,
Series 10, 19856. The attached legislative rule constitutes the official rule
approved bv the Board. of Health on the 18th day of April, 1885 and filed
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Type of Rule: X

"3, Ob'jective;s of these rulés:

FISCAL NOTE FOR PROPOSED RULES

Ruie Title

. - - a1
| v e B

Legislative Interpretive ' Procedural

-

Agency Hezlth Department Address 1800 Washington Street East
Charleston, WV 25305
ANNUAL FISCAL YEAR

1. Effect of' Proposeé Rule | !fncrease Decrease| Current Next Thereafter

(Estimated Total Cost. |$ SR $ g S, 1s o

Eqmpment . -
o Other' - L J-;"
b
2. Explanation of above estimates.

Proposed” rule amendments will not affect the Health Department s cost of
adm;nlstering thls program,

- .. n B e
L}

The proposed rule amends the present methods and

 standards related £5 chemical tests for intoxication pursuant to Ghapter 17C,
Article 3C of the West Virginia Code related to driving while under the 1nfluence
of alcohol, controlled substances or drugs.
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4.

Date

Explanation of Overall Economic '!'mpact of Proposed Rule.

A. | [Economic Impact on State Government,

See B, below

2. Economic Impact on Political Subdivislons; Specific mdustmes,
Specific groups of citizens, '

“There will be some slight increase to state and loeal.1dw enforcement
agencies resulting from the implementation of procedures for assuring
the accuracy 0f testing devices. :

-

C. Economic Impact on Citizens/Public at-Large. -~ R

‘Improved prosecution of charges of driving while under the influence of -

alcohol, controlled substances or drugs will result in an unknown savings'

~ to the public of life and costs assoc1ated w1th accidents

! pavid K. Heydidfer, M.D
. Director of Bedlth ’

e e - -

“November 14, 1985 ; T T T




TITLE:

NUMBER:

TYPE:

AUTHORIZING CODE:

RELATED CODE:

SCOPE:

APPLICATION:

ABSTRACT:

CONTACT PERSON:

WEST VIRGINIA BOARD OF HEALTH
RULE ABSTRACT : R

+
RN S

565 3¢ 5 FL 205
" Methods and Standards for Chemical Test for Intoxica-
tion sj o |
‘ - l.\-lh.lruni [ -Lq:ul’.
s
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16-1, Series 10, 1986
Legislative

16-1-7

" 17C-5-2 et seg

This rule establishes methods and standards related to
chemical tests for intoxication pursuant to Chapter 17C
of the West Virginia Code related to driving while
under the influence of aicohol, controlied substances
or drugs.

This rule appﬁes to law enforcement officers,. and to
" persons suspecfed to be driving a-motor vehicle while
_ intoxicated.

The proposed rule amends the present rule as follows:
A definition section is added. Language related to
procedures for testing devices is clarified. The rule
is changed for purposes of consistency with statutory
changes which have occurred since the rule was pro-
muigated (883.2 and 6.1). These amendments  are
proposed in response to requests from various law
enforcement agencies and prosecuting attorneys to
ciarify and modify certain portions of the present rule
which present difficulties of interpretation and adminis-
tration. A few additional technical changes have been
made.

Kay Heward, Regulatory Services Division, 348-3223.

)
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RESPONSIBLE DIVISION: State Hygienic Laboratory, Dr. John Brough,

Director, 348-3530
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WEST VIRGINIA BOARD OF HEALTH
LEGISLATIVE RULES

Chapter 18-1
Series 10
1986

Title: Methods and Standards Relatkra te +mplied Gensemt for Chemical
Test for I[ntoxication

Section 1. GCeneral

1.1. Scope - These This legislative rules esiablishes the methods and
standards relating to implied consent for chemical test for intoxication pursuant
to appropriate articles of Chapter 17C of the West Virginia Code. ef 1933, as
amerndeds '

1.2. Authority - Fhese This-degistetive rules are Is issued under the
authority of Chapter 16, Article 1, Section 7, and are is related to Chapter
17C, Article 5, Section 2 et sea of the West Virginig Code of 19345 as

amencess

1.3, Filing Date -
1.4, Effective Date -

1.5. Supersession and Repeal of Former Regulations - Fhese This degis-
tetve- rules supersedes and repeals West Wiroira department of heslths
Chrapter 6-%; SHertes ¥+ {1968} -entHied; Methods Stendards- Relating te
EShemical Test for Bilood Aleehol Consend law —effestive Judy 3 1975- Methods
and Standards Relating to Implied Consent for Chemical Test for Inioxication,
West Virginia Board Gf Health Legislative Rules, apter 16-1, Series X, 1983,

Section 2, Application and Enforcement

2.1. Application - Fmese This legisiative rules shall apply to law en-
torcement officers hevrein defimred amd -shalt be -Hmited 4o as follows: a member
of the State department of public safety; any sheriff or deputy sheriff of any
county; or a any member of a mumicipet police department in any &ass +-
€tass 447 er €13ss 444 ity municipality as defined in Chapter 8, Article 1,
Section 2 of the West Virginia Code, and 1o those persons suspecied 1o be
driving a moter venicié while. intoxicated. "2 +rereinafier defimeds Regviced
howevery fhat a member of a2 peHee department in amy- class ¥ ity may
aehmitister the pretiminary breath 4est i accordares- with the methods ard
starrcards of these reguletions ard in accordance with Chapter FHS-5-5 of the
West Arginta Gede ef 1933r as amendeds The -classifiesifer of municioat
corporaticrrs shrad be im zeccrdance with the provisierns ef Ghapter- §; “Article
tr Section 37 of the West Arginte Code of +93%- as amendedr

2.2, Enforcement - The enforcement of these this legislative rules is
vested with the director. »f the West Airginie departmest of hesith or s
rawfutb designees , _ ,
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Section 3. Definitions

3.1. Accuracy Inspection Test - A test conducied by a certified breath
test operator to determine ihe performance oi each breatn testmg instrument in
accorcance wiih ihe procedUres set forth in Section 7.2 0f this rule.,

3.2. Alconhol Breath Analysis - Chemical testing of a sample of a
person's expired breatn, using a breatnh test device desngned for ihis purpose,
In order to determine the concentration of etnhyl aicohol In the person's blood.

3.3.  Chemical Test or Testing - Analysis performed on a biological
material, including, but nrot limited to breatnh, blood, or urine, to determine
the Identity or conceniration, or both, of partlcufar CORSTItUSRtS SUCh as
aiconhol or controlled substances. TTTest procedures may rely on one Or more
physical or chemical properties of the consiituents and utilize instrumental or
chemical analysis technigques 10 accomplisSh the determination.

3.4, Department - The West Virginia department of health.

3.5. Director - The director of the West Virginia department of health
or his or her lawful designee.

3.6. Medical Technician = Shall include persons trained as medical
technicians, emergency medical technicians or phlebctomists,

3.7. Simulator Solution - An aqueous standard ethano! solution which,

when ecquilibrated .with air In "a breath simulator device, produces an
air-a coﬁ‘ol mixture of 0.10 grams W/V fhat can be Used 10 InNspéct or verify

the accuracy of breain test devices.

3.8. Simulator Test ~ A testing of a sample of simulator solution vapor,
using a breath test device m order to > determine ine accuracy of the breath
iest device.

3.9. W/V - \Veight divided by volume.

Section 4, Preliminary Breath Analysis; Designation of Testing Device; Com-
pliance with Methods and Standards Required

4.1. Each law enforcement agency utilizing a preliminary breath testing
device snall designate such testing device for the purposs of administering a
preliminary breath analysis pursuant to Chapter 17C, Article 5, Section 5 of
the West Virginia Code. of 193%; as amendeds Such designation of testing
device shall be filed with the West Mirgisda department ef esith 47 & formad
preserived on a form provided by the department.

4.2, Each law enforcement agency shall comply with the methods and the
standards established by these regutetionss this rule.

£.3. The West Mirgima department of heattr shail maintain a registry of
approved iesting devices,
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Legisfative Rule 16-1
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4.4, _/i._f_l_ instruments utilized for the purpose p_i preliminary breath tests
shall ___Be approved In writing by the director,

4.5, Approvals and designations of preliminary breath testing devices in
effect at the time this rule becomes effective shall continue in eifect.

-

Section 5. Breath Anealysis; Preliminary Breath Test; Standards and Methods

5+1: lstruments -oitized dor prelimbrzey breath tests shaH meet the
foewing- standards: .

{21y Fae desigheted imsiriment siwaH be capsbie ©f the-cotiectiton and the
ararysis of bBreath speeimens whith are -essemtiaidy -slveolar 47 compesitions-

B Fhe istrument -strald be capabie ef the- wrmalvsis of 8 refereree
samire of krown scenct cehcentration within accuxraey ard -precision -Hmits- of
otts or mbTEs 8783 grame percent of the true vakze ©Ff uich referenrce sampler

ter The rstrument -strald be-periodicelly checked for-cabbrattorn pursuand
te the maaufectzrers ~iastructions anmd 8 aecordesnRee with the stendards of
these reguletienssy Eaeh law enfercement zgerey smaH mairdetn a record of
Fielr —eaHoretten fAchrding tHhe Bprpe of dest empiored zmd the date of el
eaHeratiens-

et TFhe mstrument -sheH be ecapabie of breath slcehel anslysis which
resotts +7 a cencerrtrettern Hess Hrea 6:0% grems of scelol per ere huncred.
t+e—mitHHi{ers of bioed wiren -oleohol free peprsens are testeds

{et Amy nstrument —sivaH be eagaides 4/ 8 cortrolited experimenty of
ebtatrrg- restHis which Rave a-—corretatien with the restHis ebtabtred- through-
ase of the secorclapy metheds

43 Ary  Hetrument -giflized fer the pureese of pretimirasy breath
afpatysie szl be a-p-pfwee! +a -WH%fﬁg By the West Mirgiria d-epa-ﬁt-meﬁ-t- of
heattirr

5.1. The use _c_:_f_ the azpproved instrument shall adhere to the manu--
facturer’s specifications for operation zand shall include any maintenance

specified by the manurtacturer,

5.2. The following general methods shall apply in extracting breath for
prefiminary breath anzlysis:

(a) The preliminary breath test shall be administered as soon as possible
after the law enforcement officer has a reasonable belief that the person has
been driving while under the influence of alcohol,

(b}  Where the iesting instrument requires contact with the mouth of the
tested individual, the law enforcement officer conduciing the preliminary
preatn fest shall utilize an -maheichialty wrapped -sterHe individuai disposable
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mouthpiece with spuiirm feap for each person tested.

{c) The preliminary breath test shall be administered by a-gusfiffed law
enforcement officer irained and certified as a secondary breath test operator
with additional training, thedry and practical exercise as recommended by the
manufacturer. SuergualFieeiien —S{i72H tRERrde 85 8 mifHiRidn the compleon oF
a bH¥e Rodr egurse-  embrackre the -egat aspects of bBresth 4estimgr the
thesreticat~- ard the -practicat aspecis of breath 4esitrgy ard the aoiust
prae-tical dgse of the testtng dewveer

5.3. The results of a preliminary breath analysis shall be used solely for
the purpose of guiding the officer in deciding whether an arrest should be
made.

Section 6. Designation of Secondary Test; Compliance with Methods and Stand-
ards Reguired; Certification of Law Enforcement Officers Required

€.1, Each law enforcement agency as defined herein shall designate a
type of test, either breath, blood or urine for the purpose of administering a
secondary test incidental to lawful arrest for the offense of driving a motor.
vehicle em the pubHe Streets or highways of in this state while under the
influence of alcohol. Such designation of the t€st shall be filed with the West
Mirgiate department of +esith 47 2 format preserded on a form provided by
the department. -7

6.2, Each law enforcement agency shall compiy with the methods and the
standards established by #hese +regulttenss this rule,

6.3. The West AHrginmte department of freatth shall maintain a registry of
approved tests fer -acdministratien inclusive of methods and standards for pro-
per conduct of the tests.

6.4, Secondary test designations in effect at the time this rule becomes
effective shall continue in effect.

6.45. Each law enforcement officer administering a secondary breath
analysis shall be trained and certified in the procedures of operatlon for such
testing device.

6.56. The West SHrginta department of weatth shall certify each operator
properly trained in the procedures of operation and shzall issue a certificate to
each individual so trained,

6.67. 'As a minimum training requirement each law enforcement officer
shall have completed the Basic Training Program for Breath Examiner Specialist
Course as prescribed by the Unlted Siztes department of transporiation or an

equivelent course prior to certification. Such ccurse shall consist of cIassroom
and iaboratory training inciuding review sessions and examinations.

6.78. FEach law enforcement officer desiring certification to administer the
secondary breath analysis shall apply to the West Arginta department of hreatth
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br 2 format preserized on a form provided by the department.

6.9. Certifications P.f. law enforcement officers .‘P. effect at the time this
riule becomes effective shall continue L{l effect.

Section 7. Breath Aralysis - Secendary Breath Test - Standards and Melmreds
Breath Analysis; Secondary Breath lest; Standards; Accuracy Inspection
Tests; AMethods :

7.1. Instrument Standards - Instruments for breath alcohol analysis shall
meet the following standards:

{a} The designated instrument and any rzlated accessories shall be
capable of the collection and the analysis of breath specimens which are
essentialty- approach alveolar 1 composition.

{b) The designated instrument shall be capable of analyzing a blank
sample and of analyzing a2 suitable referenece sampte simulator solution, such as
air equilibrated with a reference solution of known alcohol content at a known
temperature.

(¢) The designated instrument shall be capable of the analysis of a
preference of kPown alcohnot coneentraiter simulator solution within accuracy and
orecision limits of plus or minus 0.01 grams per centum W/V or higher.

(d) The designated instrument shall be capabkle, in a controlled ex~
periment, of breath alcohol analysis which results in a determination of 2
person's blood alcohel concentration which has & correletion with his actual
blood alcohol concentration as measured on a2 Dbiood sample taken at
approximately the same time as the breath sample.

fe) The instrument shali be capable of breath alcohol analysis which
results in a concentration less than 0.01 grams of alcohol per one hundred
£3683% milliliters of blood when alcohol-fres persons ars iested.

(f) The designated instrument shall ke-periedically caitbrated puesuent
te the standards of these vegulsticrs and the manufectureris recommended-
eatbratien sehedede have its accuracy checked in accordance with subsection
7.2 of this rule. Each law enforcement agency shall maintain a record of such
eaT—i-o?"'a-t-'reﬁ— accuracy checks including the type of test employed and the date
of such -eaHPreitoRr accuracy checks. A certified copy of the record of the
accuracy inspection test shall be admissable as evidence in any criminal or
administirative proceeding as though 1nhe origma record were offered and that
The custodian nad been present 0 testify to ihe record Keeping process and
ihat the Individual conducting the test had been present fo certify the test
result,

(g) Any instrument utilized for the purpose of secondary breath analysis

shall be approved in writing by the West Virgida department. of headths  Such
instrument shall meet or exceed the standards contained herein.
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7.2. Accuracy Inspection Test

7.2.1. Frequency - An accuracy inspection test shall be conducted on
every test device by a ceriified breath test operator at least once avery Six
montns, provided, however, that all devices in use at the time this rule
vecomes effective shali be tested within forty-five days.

7.2.2. Procedures

7.2.2.1. An average deviation test to determine the accuracy of the
instrument shall be conducted In the following manner:

(a) f._ total _g_f_ five tests shall ia__e_a_ conducted.

(b) A simulator containing simulator solution shall be used.

(c) The results of all five tests shaII'_i_:_E recorded in a master log which
shall be kept for each certified instrument.

(d) Test results shall be recorded to the third decimal place, if the
third decimal place s available.

7.2.2.,2, The breath testing device does not pass the accuracy inspection
test and shall be removed from service IT:

(2) One or more of the five tests yields a result less than C.08 per cent
W/ or greater "than 0.11 per cent WiV or

(b} The average deviation derived by adding the absolute values of the
differences between fthe resuiis of the five fesis and a constant value of .10
per cent W/V and dividing the total of these absolute “values DYy Tive exceeds
0,005 per cent WV~

(¢} Example of accuracy inspection test:

Simulateor Solution ' Reading Difference {Absolute Value)
.100 .099 = 001
100 L1104 = - .00
100 .0938 = - ,002
L100 .101 = .001
.100 ' 102 = .0C2
L0106 = ,002
5
Average deviation = .002 and .002 is less than .005; therefore the breath

test device passes the accuracy msoecuon test.

7.2.2.3. A breath testing device which has been remcved from service
for failure to 0AsSs an accuracy inspection test shall be adjusted or repaired
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and undergo an accuracy inspection test prior to being placed back into ser-
vice,

7.2.2.4., The certified breath test operator shall perform the procedures
set forth in SUDSection  7.2.2.1 N accordance with accepted standard pro-
cedures for operation specitied by the manutacturer _0__?’ the device,

7.23. Methods - The following general methods shzall apply in extracting
breath Tor secondary breath analysis.

(a) The iaw enforcement officer effectuatimg the arrest shaH cbserve the
rabeichral  for individual bdeing tested shall be under constant observation for
3 period of Twénty ¢z83 minutes bDeiore eétmm-ls%evmg the test s administered
to TInsure “that the ndividual has nothing In Nis or ner mouth Tzt the timé o7
the test and that he or she has had no food or drink or foreign matter in his
or her mouth during the observation period.

(b) The individua!l administering the test shall examine the designated
mstrenrent perform a simulator test to insure that 4% the instrument is in
proper working condition at the time the test is being conducted. '

(c) The test shall be administered by a certified operator and in ac-
cordance with these regulatiens this rule.

(d) The law enforcement officer conducting the secondary breath test
shall utilize an -dbschraty wrabped -sterHe individual disposable mouthpiece
with spetum terap for each person tested.

Section 8. Blood Analysis; Standards and Methods

8.1. Methods of analyzing bloocd specimens for ethyl aicohol shall meet
the following standards:

(a) The method utilized shall be capable of separating and guantitating
ethyl alcohol from the blood specimen,

(b) The method utilized shall be capakle of the analysis of a reference
sample of known zlcohol concentration within accuracy and precision [imits of
plus or minus €.07 grams per ceniuke W!V of the true value. These limits
shall be applied to alcohol concentrations which are 0.01 grams per centu® WiV
or higher.

{c) The method utilized shall be capable of blood alcohol analysis which
resulis in a concentration less than 0.07 grams of alcohol per one hundred
£3683 milliliters of plood when alcohol free persons are fested.

{(d} The gas~chromatographic method meeis the above standards for
testing.

8.2, The metheds of extracting blood for alcohol analysis shall be as
follows: - - -
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{a) The blood shall be drawn only by a licensed doctor of medicine or
osteopathy or by a registered professional nurse or by a trained medical
technician at the place of their employment.

(b) Sterile hypodermic needles and syringes ecamsbie of extracting tenm
£+8F-rritHHters ef Bloed shall be used. Sterile disposable units are re-
commended,

(¢) The skin shall not be disinfected with ethyl alcchol. The use of
1-1000 aquecus solution of mercuric chiloride, agueous benzalkonium chloride
{zephiran), agueous merthiolate, or other suitable aguecus disinfectants areis
acteptable,

{d) The container (tube or wvial) must be clean and dry, and have an
inert, airtight stopper. amd hotd at Heast five {S—mithiiterss

ter An anti-eeagwtanty sueR as sodhm —Herider eitrates er oxslate shaH
be uzeds

Section 8, Urine Analysis; Methods and Standards

9.1. The methods of anmalyzing urine specimens for ethyl alcohol shall
meet the following standards:

(a) The method utilized shall be capable of separating and quantitating
ethy! alcohol frem the urine specimen.

{b) . The method utilized shall be capable of the analysis of a reference ° -

sample of known alcohol concentration within accuracy limits of plus or minus
6.01 grams per cent W/V of the true value. These limits shall e applied to
alcohol concentrations which are 0.07 grams per cent W/V or higher,

(c} . The method utilized shall be capable of urine alcohol analysis which
results in a2 concentration less than 0.01 grams of azlcohol per one hundred
£+8e+ miliiliters of alcohol when alcohol free persons are tested,

{d) The gas-chromatographic method meets the above standards for
testing.

(e) The guantity of alcohol found in the urine shail be divided by the
factor of 1.3 to determine the quantity of aicohol in the bloed,

8.2. The methods of extracting urine for alcohol analysis shall be as
follows:

tar TFhe contatrer must ke clean zid dey 2vd Rave ar drert ~airtight
stopper and hokd of deast fem L104-miHbdters,

(Ba) The individual shall empty his or her urinary biadder and discard
the first specimen. :
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(db] Following the a twenty 28} minutes observation period as described
in §9.7(c), the individual shall void a sample of his or her urine & &Re Into a
Cledn dry container prevideds with an inert cap.” TRhe container shall be
capable of hoelding at least ten milliliters of Urine. -

(c) The tew enfercement officer effectuating the arrest -shaHd personaity
cirserve the —ndiddeet fer individual being tested shall be under constant
observation for a period of twenty minuies before theé specimen for
alconol analysis is taken to Insure that the individual has nothing in his or her
mouth at the time that the specimen is taken and that he or she has no food
or drink or other foreign matter in his or her mouth during the observation
period.

Section 10. Severability - ¢ amy provisienas of these riHes or the -eppticatior
treresf o any perser or chrcumstance Sial be hebd Hmvalidsy sueh-mvahbdity-
tlercolslrad not affect the preoevisiens s» -applicetiern of these rudes whick-san
Be ghven effect witheut the -imvatid provvistens or ~applicatiens amd te ihis erd
the provistons of these rutes rides are dectared e be seversider The pro-
visions of this rule are declared to be severable. |f any provision of this rule
shall be held Invalid, the remaining provisions shall rémain In efiect.
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Proposed Rules
Public Comments Received
Discussion and Response

Title, Type and Number: Methods and Standards for Chemical Test for
intoxication (Amendments), West Virginia Board of Health Legislative Rules,

Chapter 16-1, Series 10, 1986,

A public hearing regarding this rule was held on Cecember 16, 1985;
however, no one attended. Written comments were received from the Attorney
General's Office, Boone County Prosecuting Attorneyls Office and Jefferson
County Prosecuting Attorney's Office. The Boone County Prosecuting
Attorney wrote in total support of the propcsed amendments., The Attorney
General's Office and Jefferson County Prosecuting Attorney's office, while
indicating support of the proposed rules, asked for minor clarifications,
Changes proposed in response to comments received do not alter the intent of
the rule; ‘they are either clarifications or minor adjustments to particular
standards. The Department does not believe that an additional public comment
period is required.

1. Comment (Jefferson County Prosecuting Attorney's Office): s it
possible that a test can have a correct simulator soluticn result and the next
test (6 month accuracy) obtain a result greater than .0057

~_ .-_Response: The same procedures’ are -always followed when an
accuracy inspection test is conducted. [f a simulator Solution result of greater
than .005 is obtained at a later testing date the machine will have failed the

test and, in accordance with §7.2.2.3, will be removed from service until it is
adjusted or repaired and tested again.

Proposed: No change.

2. ) Cdmrﬁéﬁfi(Jeffgrson County Prosecuting Attorney's Office): _§'3.71.
This section defines the Accuracy Inspection Test; however, Section 7.2 refers
to this test in different wording.

Response: We agree that the language in §3.1 and §7.2.1 is
confusing. These sections will be rewritten for clarification purposes.

Proposed: §3.1., Accuracy Inspection Test - A test conducted a¢
feast ence every six menths by a certified breath test operator to determine
the performance of each breatn testing instrument in accordance with the
procedures set forth in Section 7.2 of this rule.

- §7.2.1. Fregquency - An accuracy inspection test shall be conducted
on every test device withipn six menths -pf*iei- te ughyg sueh breath test deviee
to perferm an eciust slechor breath fest by a certified breath test operator at
least once every six months, provided, however, that all devices in use at the
time this rule becomes effectwe shall be tested thhln forty-five days.

3. Comment (Jefferson Couniy Prosecuting Attorney's Office): §7.2.2.2
and §7.2.2.4. The commentor indicated that defense attorneys are going to




argde that the procedure proposed in §7.2.2.2 be followed in every situation
of a DU! arrest which is impossibie. The commentor feels defense attorneys
will aiso want the log in court and will want to know who ran the accuracy
inspection test,

Response: The rule clearly states that an accuracy inspection test
be conducted every six months to establish reliability of the testing
instrument; we believe that this is sufficient and that more freguent testing is
unnecessary. The State Police agree with the commentor that defense attorneys
may want the fog and the person who conducted the accuracy inspection test
in court and feel thlS may create a problem: therefore, Section 7.1(f) has been
rewritien.

Proposed: §7.1(f). The designated instrument shail have its
accuracy checked in accordance with subsection 7.2 of this rule., Each law
enforcement agency shall maintain a record of such accuracy checks including
the type of test employed and the date of such accuracy tests. A certified

copy of the record of the accuracy inspection test shall be admissable as

eVIdence m any criminal or administrative proceeding as though the original
Tecord were offered and that the custodian had been present o testify to the

record keeping process and that the individual conducting the test had been

present 1o certify to ihe test result.

L, Comment (Jefferson County  Prosecuting Attorney's  Office):
§7.2.2.4. Will the "accepted standard procedures for operators spec:f'ed by the

-manufacturer of the device® be identified when the instrument is approved by
the Health Department" .

Responsé: The “accepted standard procedures for operators
specified by the manufacturer of the device" are identified by the Department
of Health when the instrument is approved.

Proposed: No change.

- 5, Comment {Atiorney General's Office): §5.2(b}. !t is the commentor's
undersianding that a new form of breath testing device is now available. This
device, often built into a flashlight has been used successfully in other states
for preliminary tests. A feature of this device is that the tested individual
does not actually have te blow into it; however, it measures a person's normal
exhalations with apparently sufficient accuracy. While it is obvious that such
device would have to be thoroughly tested before it could be approved for use
by law enforcement officers in West Virginia it is suggested that the proposed
rules should anticipate its possible use in the future. 1t is proposed that
Section 5.2{b) be changed to read as foliows:

Where the testing insirument requires contact with the
mouth of the {ested individual, the law enforcement officer

conducting the preliminary breath test shall utilize a mouthplece
for each person tested.

Response: We agree with the comment made by the Attorney
Generai's office and will revise 85.2(b).

!




Propesed: §5.2(b). Where the testing instrument requires contact
with the mouth of the tested individua!l, the {aw enforcement officer conducting
the preliminary breath test shall utilize an individual disposabie mouthpiece for
each person tested. '

Page 3. it
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RE: Camment on proposed West Virginia Board of Health
ILegislature Rules--Methcds and Standards for
chemical Test for Intoxicator (1986)

Dear Mr. Heydinger:

In review of the stated regulations, it was noted that in the
definitions that 3.1 states "Accouracy Inspection Test- A test conducted
at least once every six months by a certified breath test operator.

o . The frequency is also listed in section 7 to .Lndlcate six months accuracy

© testing but 1n -different word.z_m; _

The q:estlcm T haveconcems State v. Hood and the requlrement
that the test:mg officer, when an alleged offense occur, ensure that the
testing device or equipment was in proper working order. My concern is
paragraph 7.2.2.4. In my dealings with the opérators in each ‘county,
they do not know what is specified by the manufacturer of the device.
Normally the officer just follows what he learned at the training course
and the operational check list provided by the department. The check
list does not normally state that ik is the memufacturers procedure.
Will the "accepted standard procedures for operators specified by the
manufacturer of the device" be indentified when said instrument is
approved by the Department of Health?

Defense Attorney’s have been arguing that the State must prove
the Health Department Regulations and that every section of it he shown
to have been followed. Most operators have only a cursory knowledge
that the paper check list follows Health Department reguirements and have
no knowledge of manufacturers specifications. I know defense attormey's
are geing to argue that the proposed 7.2.2.2 procedure be followed in
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evexy:‘si:fﬁéiiéh of a DUI arrest, which is impossible. They will also

want the log in Court, and will want to know who ran the accuracy

inspection, thereby requlrmg the log and a listing of the operator
the tests

| Another qt;éstion, is it pdssible {reasonablé?} tl'zat':’ltest
can be obtained with a correct simulator solution result, and the
next teSt .be the }2 mont.h aocuracy test and get a result. greater than 0059

Assistant Prosecuta_ng Attormey
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REGULATORY SERVICES
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Regulateory Services Division

west Virginia Department of Health
1800 Washington Street, East
Charleston, WV 25305

Gentlemen:

" We have studied the proposed Methods and Standards
for Chemical Test -for Intoxication (Amendments).

In the past we have had difficulty both in adminis-
tering the approved chemical tests and in interpreting
to the courts the technical aspects of the procedures
in which we have been trained. Practical difficulties
have included the requirement that the arresting officer
conduct_the twenty-minute period of observation and the
requirement that collection tubes of a particular size
be used for the blood test. The courts have had giffi-
culty in understanding the reguirements of maintenance
and calibration of breath test devices. The courts
have sometimes supposed that more must be done than an

operator is trained o do to gurarantee the accuracy of
the test.

We have discussed these and cother problems on several
cccasions with Dr. John W. Brough. We find in studying the

proposed amendments that all of the points we have raised

with Dr. Brough have been addressed in the rule changes.

The proposed changes are clear and understandable, the
product of excellent draftsmanship. They are fair to both
the presecution and the defendant. They show a practical
understanding of the mechanics of administering the chemical
tests. We fully suppert their adoption.
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We wish to express cur appreciation for the help
and advice we have received from Dr. Brough. He has
always been willing to assist us through the scmetimes
confusing process of complying with the regulations.

We look forward to a continuing good relaticnship with
Cr. Brough and your Department.

truly yours,
/

ick B. O'Neal .
Assistant Prosecuting Attorney

?%4 Ml e

Rodney A. Miller
Boone County Deputy Sheriff
Instructor and Technician,
Breathalvzer Mcdel 2000
PBO,/md )

pcloH Dav;d K Heydlnger, M. D.
Director of Health L
West Virginia Department of Health' ‘ ST
1800 Washington Street, East '
Charleston, WV 25305

Dr., John W. Brough ]

. Birector, State Hygienic Laboratory
West Virginia Depariment of Health
167 Eleventh Avenue
South Charleston, WV 25303
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Dr. David K. Heydinger
Director, Department of Health
Regulatory Services Division
Room 7, P & G Building
. Charleston, West Virginia 25305

Re: Proposed Rules, Methods and Standards
for Chemical Test for Intoxication

Dear Dr. Heydinger:

. 1 would like to voice my support for the proposed changes-to
the Board of Health Rules for Methods and Standards for Chemical
Test for Intoxication. As counsel for the Department of Motor -.
Vehicles, I feel the change will be very beneficial to the
State's program against drunk drivers. ' The proposed changes
clarify several important procedures for the benefit of law
enforcement officers, motorists, and the courts.

There is one change I would suggest for your consideration.
The first has to do with standards and methods for a preliminary
breath test. It is my understanding that a new form of breath
testing device is now available., This device, often built into a
flashlight, has been used successfully in other states for
preliminary tests. The most significant feature is that the
tested individual does not actually have to blow into the device,
It measures a person's normal exhalations with apparently suffi-
cient accuracy.

While I believe such device would have to be thoroughly
tested before it could be approved for use by law enforcement
officers in West Virginia, I also feel that the proposed rules
should anticipate the possible use of the device, Therefore, I
would suggest amendment of the Rules, Section 5.2(b) as follows:

"{b) Where the testing instrument requires
contact with the mouth of the tested individual,
the law enforcement officer conducting the prelim-
inary breath test shall utilize an imdividually
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wrapped-seterite-individuaz~disposable mouthpiece
with~spubum-tran for each person tested.

I trust you will give due consideration to this suggestion.
On the whole, I feel the proposed changes in the rules are
much~-needed improvements.
Sincerely,

<:Z:2f;w»’zggi;nzé?7

DOREN BURRELL
ASSISTANT ATTORNEY GENERAL

DB/cln




