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Arch A, Moors, Jr. David K. Heydinger, M.D,

" Governor >, Dirsctor
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DEPARTMENT OF HEALTH nl .
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CHARLESTON 25305 o - 1
NOTICE OF PUBLIC HEARING ;" o3 f:-q
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AGENCY: Health Department “ “
RULE TYPE: Legislative
RULE TITLE: Methods and Standards for Chemical Test for Intoxication

(Amendments)

A public hearing on the above proposed rule will be held at 10:00 a.m. cn
December 16, 1885 in the Conference Room, P & G Building, 2019 Washington
Street, East, Charlesion, West Virginia 25305,

Comments Are Limited 1o: Oral YWritten X Both

The proposed rule amends the present rule as follows: A definition section is
added., Language related to procedures for testing devices is clarified. The
rule is changed for purposes of consistency with statutory changes which
have occurred since the rule was promulgated. These amendments are pro-
posed in response to requests from wvarious law enforcement zgencies and

prosecuting attorneys to clarify and modify certain portions of the present
rule which present difficulties of interpretation and administration. A few

additonal technical changes have been made.

Comments may be mailed to: Regulatory Services Division, West Virginia
Department of Health, 1800 Washington Street, East, Charleston, West Virginia

25305.

Comments may be delivered in person at the hearing or to: Room 7, Second
Floor, P & G Building, 2019 Washington S5treet, East, Charleston, West
Virginia not later than 4:30 p.m., December 16, 1985. '

The issues to be heard shall be limited to the proposed amendmenis,

To obtain copies: Write the Regulatory Services Division at the above address
or call at (304) 348-3223 or contact the Administrative Law Division, Office of
the Secretary of State, Capitol Complex, Charleston, West Virginia, 25305,
telephone (304) 345-4000C.

David K.
Director of H

OFFICE OF THE DIRECTOR
1800 WASHINGTON STREET, EAST CHARLESTON, WEST VIRGINIA 25305 TELEPHONE (304} 348-2871




FISCAL NOTE FOR PROPOSED RULES

FiLED
Y ‘
S~ Methods and Standards for Chemical Test for Intoxicdtfely |5 Fi 3 (3
Rula Title: ‘ '
é:-i';‘;rlr-.ﬂi m’ :fi;»-\‘- e
Type of Rule: X Legislative _Interpretive Procedural
Agancy Hezlth Department Address 1800 Washingtonh Street, East
Charleston, WV 25305
] ANNUAL | FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease! Current Next Thereafter
_ i ’ '
Estimated Tofai Cost . }S RS g9 $ o0 . s o
- o } | . = ,
. T . I d“
Personaf Services !
A Currént Expanse
: i
Repalrs and Alterations 1
' i [
Equipment . | | g |
. g :
Ctner N "‘ i
1 | |
2. Explanation of above estimates.
Proposed rule amendments will not affect the Health Department s cost of
cadministering thlS prOgTam.,
LY
3. Objectives of these rules: The proposed rule amends the present methods and
standards related to chemical tests for intoxication pursuant te Chapter 17C,
Article 5C of the West Virginia Code related to driving while under the influence
of alcohol, controlled substances or drugs.
o~ T




4, Explanaticn of Owvera!ll Ecenomic Impact of P’rop'psed Rule,

N .
Y A. [Economic Impact on State Government,

See B, bélowA

B. Economic lmpac? on Pohtlca! Subdivisions; Specific lndustmes,
Specific greups cof citizens.

There will be some slight increase tc state and local.law enforcement
agencies resulting from the implementation of procedures for assuring
the accuracy of testing devices.

L

C. Eccnomic Impact on Citizens/Public at Larg‘e.

Improved prosecution ¢f charges of driving while under the iInfluence of
alcohol, controlled substances or drugs will result in an unknown savings
-to the publlc of life and costs associlated with accidents.

Date - November 14, 19§5-

Signature of Agency Head or Authorized Representative
David K. Heydi
Director of -’
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16=-1, Series 10, 1986
Legislative
16=-1-7

17C-5=-2 et seqg

This rule establishes methods and standards related to
chemical tests for intoxication pursuant to Chapter 17C

of the West Virginia Code related to driving while
under the influence of alcohol, controlied subsiances
ar drugs.

This ruie applies to law enforcement officars, and to
persons suspected tc be driving a moter vehicle while
~intoxicated.

The proposed rule amends the present rule as follows:
A definition section is added. Language related to
procedures for testing devices is clarified. The rule
is changed for purposes of consistency with statutory
changes which have occurred since the rule was pro-

muigated (§83.2 and 6.1). These amendmenis are
proposed in response to reguests from various law
enforcement agencies and prosecuting attorneys to

clarify and modify certain portions of the present rule
which present difficulties of interpretation and adminis-
tration. A few additional technical changes have been
made.

Kay Howard, Regulatory Services Division, 348-3223.

RESPONSIBLE DIVISION: State Hygienic Laboratory, Dr. John Brough,

Director, 348-3330
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[PROPOSED] -~
WEST VIRGINIA BOARD OF HEALTH Fe .
LEGISLATIVE RULES con pey 15 FROFC
Lidy nLy 1
Chapter 16-1 -
Series 10 sl Ging SO
1986 -

Title: Methods and Standards -P:eiﬁ%ﬁarg te +mmprlied G&ﬁSEH‘E for Chemical

Test for Intoxication

Section 1. General

1.1. Scope - Theze This legislative rules establishes the methods and
standards relating to implied consent for chemical test for intoxication pursuant
to appropriate articles of Chapter 17C of the West Virginia Code. ef 1%33- as
amerceds

1.2, Authority - These This—iegistative rules are Is issued under the
authority of Chapter 16, Article 1, Section 7, and are is related to Chapter
17C, Article 5, Sectxon 2 et seqg of the West Virginia Code ©f 1923- as
amendeds - ) -

1.3, F'iling Date -
1.4. Effective Date -~

1.5. Supersession and Repeal of Former Regulations - Fhese This Jdegis~
fetive- rules supersedes and repeals West irgitra depertment oFf westth-
Chapter i6-t; Series ¥+ {3068} -entited; Metrods Stendards- Relatimg to
Srremicat Test for Bleed Adeohot GConsenmt lew —effective Jeiy 15 319757 Methods

and Standards Relating to Implied Consent for Chemical Test for Intoxication,

West Virginia Soard ot Health Legislative Rules,” Chapter 16-1, Series A, 1983,

Séction 2, Application and Enforcement

2.1, Application - These This legislative rules shall apply to law en-
forcement officers hmereir defimed armd -shal be- Heted e as follows: a member
of the 5State department of public safety; any sheriff or deputy sheriff of any
county; or a any member of a municipat police department in any &Hass 45
€tass 447 er &Fa@ss -H4 <ty municipality as defined in Chapter 8, Article 1,
Section 2 of the West Virginia Code; and o those “persons suspected to be
driving a mofor vehicie” while intoxicated. &8s hereinafter defimed: Provideds
frowevers; thRat a8 member of 2 poHee deparbment in amy- wlass ¥ ity may
admirmister the preliminary bpeath test in accordanse- with the metkeds and
standards of these reguletions and it accorderee with Chapter FHE-5-5 of the
West “Hrgimia Ceode eof 19337 as amendeds The--clossificaiien of wmunicipst

corperations sheh be i/ accordancee with the provisiens of Chapier- 8; -Articie

I+ Secttonm 37 of the West AHrgimia GCeode ef #933; s amendeds

2.2, Enforcement - The enforcement of these Ihis legislative rules is
vested with™ the director. =of the Wes: \Hrginia departnent of fealth er his
tawfolb designees
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Section 3. Definitions

3.1, Accuracy Inspection Test - A test conducted at least once -every
six months by a certified breath test operator.

3.2.  Alcohol Breath Analysis ~ Chemical 1testing of a sample of a
person's expired breath, using a breath test device desngned for this purpose
in order to determine the concentration of ethyl alcohol In the person's blood.

3.3. Chemical Test or Testing - Anzlysis performed on a biological
material, including, but not limited 1 breath, blood, or urine, to determine

the identity or concentration, or both, of particular constl tuents such as
alcohcl or controeiled subsiances. Test procedures may rely on one or more
physical © or chemical properties of the constituents and utilize instrumental or
chemical analysis tecnnigues o accomplish the determination.

3.4. Department - The West Virginia department of health.

3.5. Director - The director of the West Virginia department of health
or his or her jawfui designee.

3.6, Medical Technician - Shall include persons trained zs medical
technicians, emergency medical technicians or phiebotomists.

3.7. Simulator Solution - An agueous standard ethznol solution which,
when equilibrated with air m a breatn simulator device, prcduces an
air-aiconol mixture of 0.10 grams W/V that can be used to inspect or verify
the accuracy of breath test devices.

3.8. Simulator Test - A testing of 2 sample of simulator solution vapor,
using a breath test device in order to determine the accuracy of the breath
test device.

3.9. W/V - Weight divided by volume.

Section 4. Preliminary Breath Analysis; Designation of Testing Device; Com-
pliance with Methods and Standards Required

4,1, Each law enforcement agency utilizing a preliminary breath testing
device shall designate such testing device for the purpose of administering a
prefiminary breath analysis pursuant to Chapter 17C, Article 5, Section 5 of
the West Virginia Code. of #%31; 23 amendeds Such designation of testing
device shail be filed with the West Mirginta department of heglth = & formet
presericed on 2 form provided by the department.

4,2, Each law enforcement agency shall comply with the methods and the.
standards esiablisnhed by #Rese veguriettonss this rule.

4,3, The West Mirgida depariment ef hesith sheall maintain a registry of
approved testing devices.

4.4, All instruments utilized for the purpose of preliminary breath tests

—
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shall be approved in writing by the director.

4.5. Approvals and designations of preliminary breath testing devices in
effect at the time this rule becomes effective shall continue in effect.

Section 5. Breathh Analysis; Preliminary Breath Test; Standards and Methods

Srir brstruments —giHized fer prefiminery bBreath tests shad meet the
foHowimg~ stormcdards:

2y The destgneted Hmetrument shah be eapabie of the-corlection vt Eae
eratysis of breath specimens which are-essentisily alveclar in compostiens-

tay Te Mistrumert —shad be eapable of the- aradysis of 2 referenee
sempie of krown alcehel concentration within accurzey amd preciston-Hmits- of
ptas or mirgs 63763 grams pereenrt of the trge vatge of sueh reference semples

f{e} TFhe insirument shald be-periedicaity checied fer-eaHpretion pursoent
o the mapufactorers -nstructions amd A a2ccorcance with the standards of
these Tegulstienss Feeh taw enforcement ageney —sheh maintain 2 record of
sireh —eabbration +trekidirg  the type of test empioyed amd the date of sueh
eatbrations-

fe} Tee inetrument shald be cepapte of breath sleofrot anglysis whieh

resgits +r 2 cencerniration dess thran 8761 grems of aicehor per ene hundred |

£386—rrithHters of biood when -slechot free persens are testeds

ted Amy mstrument shalt Be espEbie; A 8 conrtrolted  expestments of
sbtatrhre - restdis which Rave 2-correlotien with the resuiis ebtaied- through-
zse of the secondary metireds

{£y  Apy  Hrstrugment -gtiized for the purpese of pretimirery breath
amatysts shail be approved 4 writing By the West Virgirta departmert- of
heatEr- ‘

5.1. The use of the approved instrument shall adhere to the manu-

facturer's specifications for operatiocn and shall include any maintenance
specified by the manufacturer.

5.2. The following general methods shall apply in extracting breath for
preliminary breath analysis:

(z) The preliminary breath test shall be administered as soon as possible
after the law enforcement officer has a reasonable belief that the person has
been driving while under the influence of alcohol.

{(b) The law enforcement officer conducting the preliminary breath test
shall utliize an -mahHsheelty weepped -steete individual disposable moutihpiece
with sptrtum feap for each person tested.

(c) The preliminary breath test shall be administered by a-guatifted law
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enforcement officer trained and certified as a secondary breath test operator
with additional training, theory and practical exercise as recommended by the
manufacturer. Sueb-guetficetier -shaH trehide as a RHHMER tRe compretton of
a two [our eourse~ embracing the degel aspeects of breath testimgy the
theoretieat— amrd the -praeticet aspects of breath testings ard the aotust preae-
ticat- dse of the {estirg dewvieer

5.3. The results of a preliminary breath analysis shall be used solely for
the purpose of guiding the offlcer in deciding whether an arrest should be
made.

Section €. Designation of Secondary Test; Compliance with Methods and Stand-
ards Reguired; Certitication of Law Enforcement Officers Required

6.1. Each law enforcement agency as defined herein shall designate =z
type of test, either breath, blocd or urine for the purpcse of administering a
secondary test incidental to lawful arrest for the offense of driving a motor
vehicle em the puibHe sireets or highways of In this state while under the
influence of alcohoal. Such designation of the té&st shal! be filed with the West
YireHdntaz department of freaith 4 2 formst presesibred on a form provided by
the department. T

6.2. Each law enforcemeni agency shall comply with the methods and the
standards established by these reguletionss this rule.

6.3. The West A-rginte department of freaithy shall maintain a registry of
approved tests for acmiatstratien inclusive of methods and standards for pro-
per conduct of the tests.

6.4. Secondary test desighations in effect at the time this rule becomes
effective shall continue in effect.

6.45. Each Jaw enforcement officer administering a secondary breath
analysis shall be trained and certified in the procedures of operation for such
testing device.

6§.56. The West VHrginte department of mresttht shall certify each operator

properly trained in the procedures of operation and shall issue a certificate to
each individual so trained.

6.67. As a minimum training requirement each iaw enforcement officer
shall have completed the Basic Trainin? Program for Breath Examiner Specialist
Course as prescribed by the United States department of transporiation or an
equivalent course prior to certification. Such course shzall consist of classroom
and lgboratory training including review sessions and examinations.

6.78, Each law enforcement officer desiring certification to administer Ihe

secondary breath analysis shall apply to.the West Arginie department of fresith
T a fermat preserided on 2 form provided by the depariment.

6.9. Certifications of law enforcement officers in effect at the time this
rule becomes effeciive shall continue |n effect.

Page 4




Board of Health
Legislative Rule 16-1
Series 10, 1986 -

Section 7. Breath Armiysis - Secondary Bresth Test - Standards ard Metheods
Breath Analysis; Secondary Breath Test; Standards; Accuracy Inspection
Tests; Methods

7.1, Instrument Standards - Instruments for breath alcohol analysis shall
meet the following standarcds:

{a) The designated instrument and any related accessories shall be
capable of the collection and the analysis of breath specimens which are
essentiaity- approach alveolar +r composition.

(b} The designated instrument shall be czapable of analvzing 2 blank
sample and of analyzmg 2 suitable referemree sampie simulator solution, such as
alr eguilibrated with a reference soiution of known alconol content at a kriown
temperature,

(c} The designated instrument shall be capable of the analysis of a
reference of kfrown 2lechol concentratien simulator solution within accuracy and
precision limits of pius or minus 0.01 grams per centum W/V or higher.

(d} The designated instrument shall be capable, in a controlled ex-
periment, of breath alcohol analysis which results in a determination of a

person's blecod alconol concentration which has a correlation with his actual
blood alcohol concentraticn as measured on 2a blood sample taken at

approximately the same time as the breath sample.

(e} The instrument shall be capable of breath alcohol analysis which
results in a concentration less than 0.01 grams of alcohol per one hundred
£+863} milliliters of blood when alcchol-free persons are tested,

(f) The designated instrument shall be-periedicaliy caitbrated pursaant
o the standards of these regulstiens ard the mamufecisrerls recommerded-
eatibratternr schedtde have its accuracy checked in accordance with subsection
7.2 of this rule. Each law enforcement agency shall maintain a record of Such
eakration- accuracy checks including the type of test employed and the date
of such-eaHbretter accuracy checks.

{g] Any instrument utilized for the purpose of secondary breath analysis
shall be approved in writing by the West Mirginie department, ef freatths  Such
instrument shall meet or exceed the standards contained herein.

7.2. Accuracy Inspection Tests

7.2.1. Frequency - An accuracy inspection test shall be conducted on
each instrument within six months prior o using such breath test instrument
to perform an actual alconoi breath “test, provided, however, thnat all
Tnstruments in usé at the ime this rule "Becomes effective shall be mspect""a
within foriy-five days.

7.2.2. Procedures

7.2.2.1.  An average deviation test to determine the accuracy of the
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instrument shall be conducted in the following manner:

{a) _F}_ total of five tests shall be conducted,

(b) A simulator containing simulator solution shall be used.

(¢} The results of all five tests shall be recorded in a master log which

shall be kept for each certified instrument.

(d) Test resuits shall be recorded lo the third decimal place, If the

third decimal place is available.

7.2.2.2. "The breath lesting device does not pass the accuracy inspection

test and shall be removed from service if:

(2} - One or more of the five tests yields a result less than 0.09 per cent

W/V or greater "than 0.17 per cent W/V; or

{b) The average deviation derived _.X. adding the absolute values of the

differences between the results of the five tests and a constant value of .10

per cent W/V and dividing fhe total of these absoiuie values by five exceeds

0.005 per cent W/ V.

(¢} Example of accuracy inspection test:

Simuiator Solution Reading Difference (Absolute Value)
.100 .099 = .001
.100 L104 = .004
100 .098 = .002
.100 L1071 = 001
L1000 . 102 = .002
.010 = .002
5

Average deviation = ,002 and .002 is less than ,005; therefore the breath

test device passes thne accuracy inspection test.

7.2.2.3. A breath testing device which has been removed from service

for failure to pDass an accuracy Inspection test snhall be adjusted or repaired

and undergo an accuracy inspection test prior to bem_g placed back into ser-
vice.

7.2,2.4, The certified breath iest operator shall perform the procedures

set forth in Subsection 7.2.2.1 7 In accordance with accepted standard pro-
Cedures for operation specitied by 1 The manutaclureér of the device.

7.23. Methods - The following general methods shall apply in extracting
breath for secondary breath analysis.

{(a} The igw enfercement offieer ef{ectuntirg the arrest shad observe the
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irdpscaad  fer individual bemg tested shall be under constant cbservation for

a period of twenty 283 minutes before Zehmimistering the test is administered

to insure that the individual has nothing in his or her mouth “at the time of
the test and that he or she has had no food or drink or foreign matter in his

or her mouth during the observation period.

(b) The individual administering the test shall examine the desigrated
mstrument perform a simulator test to Insure that -t the instrument is in
proper working condition 2L tne time the test is being conducted.

{(c) The test shall be administered by a2 certified operator and in ac-
cordance with these sregurlettons this rule.

(d) The law enforcement officer conducting the secondary breath test
shall utilize an -ty wrepped —sterHe individual disposable mouthpiece
with sttt trap for each person tested.

Section 8. Blood Analysis; Standards and Methods

8.1. Methods of analyzing blood specimens for ethy! alcohol shall meet
the following standards:

(a) The method utilized shall be capable of separating and gquantitating
ethyl alcohol from the blood specimen.

() The method utilized shall be capable of the znalysis of a reference
sample of known alcohol concentration within accuracy and precision limits of
plus or minus 0.01 grams per centum W/V of the true value. These limits
shall be applied to alcohol concentrations which are 0.01 grams per centum WiV
or nigher.

(¢ The method utilized shall be capable of blood alcchol analysis which
results in a concentration iess than 0,01 grams of alcohol per one hundred
£+86+ milliliters of blood when alccochol free persons are tested.

(d) The gas-chromatographic method meets the above standards for
testing. - ' ' oo

8.2, The methods of extracting blood for alcohol analysis shall be as
foilows: .

{a) The blood shall be drawn only by a licensed doctor of medicine or
osteopathy or by a registered professional nurse or by a trazined medical
technician at the place of their employement.

(b) Sterile hypodermic needies and syringes eapeble of exdracibrg ten
£36} —mithbiters ©f bieed shall be used. Sterile disposable units are re-
commended. _

(c) The skin shall not be disinfected with ethy! alcohol. The use of

1-1000 agueous soiution of mercuric chloride, agueous benzalkonium chloride
{zephiran}, aqueous merthiolate, or other suitable aguecus disinfectants are
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is acceptiable,

(d) The container (tube or vial) must be clean and dry, and have zan
inert, airtight stopper. and #ord at-east five {S-mitHliterss :

fey An anti-ecagidants IueRr as sochum -Heorides ~oirater or oxplate -shraH
be useds .

Section 9., Urine Analysis; Methods and Standards

9.1, The methods of analyzing urine specimens for ethyl alcohol shall
meet the following standards:

(2) The method utilized shall be capable of separating and gquantitating
ethyl alcoheol from the urine specimen,

(b} The method utilized shal! be capable of the analysis of a reference
sample of known aicoho! concentration within accuracy limits of pius or minus
0.01 grams per cent W/V of the irue value. These limits shall e applied to
2lcohol concentiraijons wnich are 0.01 grams per cent W/V or higher.

{c} The method utilized shall be capable of urine alcohol analysis which

results in a concentraticn less than 0.01 grams of alcohol per one hundred
£+g8+ millititers of aicohcl when aicohol free persons are tested,

(d)} The gas-chromatographic method meets the zabove standards for
testing. :

(e) The qguantity of alcohol found in the urine shall be divided by the
facter of 1.3 o determine the guantity of alcohol in the blocd.

9.2, The methods of extracting urine for alcchol anzalysis shall ke as
follows:

te+ TFae <cortainer must be ciear and gry ad hRave an drert —abrtight
stopper 2rd kotd 24 -leest tem {+8+-miHHiters,

(Bz) The individual shall empty his or her urinary bladder and discard
the first specimen. ‘

(¢b) Following the a twenty {28} minutes observation period as described
in §9.2(¢), the individual shall void a sample of his or her urine & #Re into a
clean dry container prevideds with an inert cap.” The container shall be
capable of holding at least ten milliliters of urine. -

{c) The tew errforcement -officer effectunting the arrest shab personaity
olrserve +the —Sreividust fer individual being tested shall be under constant
observation for a period of twenty IZ8F minuies Detore the specimen for
alconol znalysis is taken to insure that the individual has nothing in his or her
mouth at the time that the specimen is taken and that he or she has no 0 food
or drink or other foreign matter in his or her mouth during "the observation
period.
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Section 10, Severability - 4f amy prowisiens ef these rides or the epplication
thereof te amy persen er eircumsianee shal be ketd dnvaker sueh-irvalbidity-
therseef-arad mot 2fect the corovisions or appheation of these redes which-ear
Be gtren offect without the —“rvalid orovdistons er —appticaitens and 4o 4fds erd
the provisions of these rudes ruies are decfared te be severadier The pro-
visions of this rule are declared te be severable. If any provision of this rule

shaii be “held invalid,” the remaining provisions shall remain In efiect.
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