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DATE OF PUBLIC HEARING: _ September 29, 1989
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Charleston, WV 25305

COMMENTS LIMITED TO: ORAL___, WRITTENX _, BOTH-—

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: Division of Health

Regulatory Development Section

The Departrnent requests that persons wishing to make Building 3, Room 307
comments at the hearing make an effort to submit written CaD::tqif_ Complex
comments in order to faciiitate the review of these comments.

Cherleston s WV 23305

The issues to be heard shall be limited to the proposed rule.

feorge W, Lillev,y Jr,, Ed.D.
- e Actifg Administrator
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WEST VIRGINIA BOARD OF HEALTH FILED
RULE ABRSTRACT s
July 24, 1989 2y A6 20 7T

OFFIE B His T

QIEREIAAT &

Title: Mathods and Standards for Chemigal Test for Intcoxication
CSR Title and Series: 84 CSR 10 . Tvpe: Legislative
Summary: This amendment adds conservation officers to the

application section of the 1rule in acccrdance with H.B. 2389
passed by the 1983 Legislature. This new law added conservation
officers of the Department of Natural Rescurces to the deiinltion
0of law enforcement officers authorized fo¢ administer blood,
breath and urine tests £for driving under the influence of
alcohol, controlled substances cor drugs. A few minor technical
corrections are made.

For further information contact: Regulatory Development Section,
telephone 348-3223 or Dr. Timethy Sherrill, Director, Office of
Laboratory Services, telephone 348-3530, Division of Health,
Capitol Complex, Charleston, West Virginia 25305.
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FISCAL NOTE FOR PROPOSED RULES

FILED

T
Rule Title: Mathods and-Standards for Chemical Test for Intoxi$g;igga 25 TH L"E
USRI R L ¥ .
o i Ty YEGIER
v W “-vrv( iy s
X Eﬂq‘j"& g STRVE
Type of Rute: : Legisiative | ___Interpretive Procedural
Agency Board of Health Address Building 3, Capitol Complex

Charleston, WV 25305

. ANNUAL ' FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease; Current Next Thereafter

Estimated Total Cost $ $ $ 0o $ 9 s 0

Perscnal Services
Cprrént Expense
Repairs and Alterations
Equipmen‘_&_

Qther

2. Explanation of above estimates. The addition of the conservation officers of
the Départment of Natural Resources to the law enforcement officers covered by the
legislative rule will require training and certification of the new personnel. The
conservation officers will attend the established classes at the WV State Police
Academy sponsored by the WV Commission on Drunk Driving Prevention; therefore, minimal
additional expense is associated with training. The Office of Laboratory Services of
the Division of Health will be able to handle the additional records for the certified
officers'with.minimal additional expenses associated with pzaperwork and postage,

3. Objectives of these rules: _

To expand the definition of law enforcement officers for purvoses of sericus
traffic offenses tc include conservation officers of the Departmeht of Natural Re-
sources as established by H.B., 2389, passed April 5, 1989,




4. Explanation of Owverall Economic !mpact of Proposed Rule.
A, Economic Impact on State Government. None,

8. Eccnomic !mpact on Political Subdivisions; Specific [ndustmes
Specific groups of citizens. =~ Nome

C. Economic impact on Citizens/Public at Large.
The additional law enforcemént officers involved in the Drunk Dr1v1ng

Prevention Program should help decrease the loss of property and life, there-
by reducing the cost of insurance and health costs due te injury.

Date - August 3, 1989 - o

Signature of Agency Head or Authorized Represantative

e D, \Q&L_lj\,\

George W. Lilley, Jr., Ed.D,
Administrator, Division of Health
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TITLE &4
WEST VIRGINIA LEGISLATIVE RULES
DEPARTMENT OF HEALTH .
FiLED
SERIES 10 o 7 1
METHCDS AND STANDARDS FOR CHEMICAL TEST FQRIINT 0%G cRb &y
g "h'
QFFIRE [F HER1 RS
§64-10-1., General CERRTTRAY UF oikic
1.1. _8cope - This legislative rule establishes the methods

and standards relating to iImplied consent Zfcr chemical test for
intoxication pursuant tc apprcprlate articles of Chapter 17C of
the West Virginia Code.

1.2. Authority - §16-1-7. Related - §17C-5-2, et seqg.

1.3. PFilling Date -
1.4, Effective Date -

1.5, Notice of Public Hearing - August 25, 13989

1.6, Public Hearing - September 28, 1588

i1.7. Approval bDate -

X 5— 1.8 Supersession and Repeal o0of Former Regulations -
Thls riule supersedes and repeals Metheds-and-Standards-Relakting
ze-itmptied-Consent-£fer-Chemieal-Tesk-£feor-Intextcationy-~-Wesk-Vie~
ginia-bepartment~-eof-Health--Legislaotive-Ruiesy--S8eries-207-15835;
arg-¥epiaees Metheds and Standards for Chemical Test for Intox-
ication, West Virginia Department of Health Legislative Rules,
£ited-en-an-emergeney-basts-Julty-22--1986+- 64 CSR 10, 1987.

§64-10-2. Application and Enforcement

2.1, Application - This legislative rule shall apply to law
enforcement officers as follows: g member cf the State depart-
ment of public safety; any sheriff or deputy sheriff of any coun-
ty; e any member of a police department in any municipality as
defined in Chapter 8, Article 1, Secticn Z of the West Virginisa
Code; and any conservation officer of the department of natural
resources; and toc those persons suspected to be driving a motor
vehlcle while intoxicated.

2.2. Enforcement - The enforcement of this legislative rule
is wvested with the director.

§64-10-3. Definitions

3.1. Accuracy Inspection Test - A test conducted by a cer-
tified breath test operator to determine the performance of each
breath testing instrument in accordance with the procedures set
forth in Section 7.2 of this rule. .

3.2. Alcohol Breath Analysis - Chemical testinglof a éample
0f & person's expired breath, using a breath test instrument
designed for this purpose, Iin crder to determine the concentra-




64 CSR 10
tion of ethyl alcohol in the person's bleood.

3.2. Chemical Test or Testing - 2Analysis performed on a
biclogical material, including, but not limited to breath, blood,
or urine, to determine the identity or concentration, or both, of
particular constituents such as alcochol or «ceontrolled sub-
stances. Test procedures may rely on one or more physical or
chemical properties of the constituents and wutilize instrumental
or chemical analysis techniques tec accomplish the determination.

3.4. Department - The West Virginia department of health.

3.5.7 Directoxr - The director of the West Virginlz depart-
ment of health or his or her lawful designee. o

3.6, Medical Technician - Shall include persons trained as
medical technicians, emergency medical technicians cr phleboto-
mists.

3.7. §&imulator Solution - An aguecus standard ethanol solu-
tion which, when eguilibrated with air in a breath simulator
instrument produces an air-alcohol mixture of 0,10 grams W/V that
can be used - to inspect or verify the accuracy of breath test
instruments.

3.8. 8lmulator Test - A testing of a sample of simulator
scolution vapor, using a breath test instrument in order to deter-
mine the accuracy ¢f the breath test instrument.

3.9. W/V - Weight divided by wvolume.

§64-10-4. Preliminary Breath Analysis; Designation of Testing
Instrument cor Device; Compliance with Methods and Standards Re-
gulilred : .

4.1: Each law enforcement agency utilizing a preliminary
breath testing iInstrument or device shall designate such testing
instrument or device for the purpose of administering a prelim-
inary breath analysis pursuant to Chapter 17C, Article 5, Section
5'0f the West Virginia Code. Such designation of the testing
instrument or device shall be filed with the department on a
form provided by the department.

4.2. Each law enforcement agency shall comply with the
methods and the standards established by this rule.

4.3. The department shall maintain & registry of approvad
testing instruments or devices.

4.4, All instruments or devices utilized £or the purpose of
preliminary breath tests =shall be approved in writing by the
director.

4.5. Approvals and designations of preliminaxy breath;test—
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54 CSR 10

ing instruments or devices in effect at the time this rule
becomes effective shall contlinue in effect.

§64-10-5. Breath Analysis; Preliminary Breath Test; Standards
and Mesthods :

5.1. The use of the approved instrument or device shall
adhere to the. -manufacturer's specifications for operaticn and
shall inciude any maintenance specified by the manufacturer.,

5.2, The fe¢llowing general methods shall apply in extract-
ing breath for preliminary breath analysis:

{a) The preliminary Dbreath test shall be administered as
soon as possible after the law enforcement officer or police
officer has a reasonable pelief that the person has been driving
while under the influence of alcchol.

(b} Where the testing instrument or device regquires contact
with the mouth ' of the tested individual, the law enforcement
officer or police cfficer conducting the preliminary breath test
shall utilize an individual disposable mouthpliece fcr each person
tested. ' '

(c) The preliminary breath test may be administered by a
law enforcement officer or police officer trained and certified
as a secondary breath test cperatecr . with additicnal training,
theory and practical exercise as recommended by the manufacturer.

5.3. The results of a preliminary breath analysis shall be
used solely for the purpose of guiding the cfficer In deciding
whether an arrest should be made,.

$64-10-6., Designation of Seccndary Test; Compliance with Methcds
and Standards Required; Certification of Law Enforcement Officers
Reguired

6.1. Each law enfcrcement agency shall designate a type of
test, either breath, bloed or urine for the purpocse of adminis-—
tering a secondary test incidental to -lawful arrest for the
offense of driving a motor vehicle in this state while under the
influence o©of &alcohol. Such designation o¢f the test shall be
filéed with the department on a form provided by the department.

6.,2. Each law enforcement agency shall comply with the
methods and the standards established by this rule.

6£.3. The department shall maintain a registry of approved
tests inclusive ©of methods and standards for proper ceonduct of
the tests.

6.4. Secondary test deslignaticns in effect at the time this
rule becomes effective shall continue in effect.

»
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64 CSR 10

£.5. Each law enfcrcement cofficerx administering & secondary
breath analysis shall be trained and certified in the procedures
of operation for such testing instrument.

6.6. The department shall certify each operator properly
trained in the procedures of operaticn and shall issue a certiii-
cate to each individual so tralined.

£.7. As & minimum training reguirement each law enforcement
officer shall have completed the Basic Training Program for
Breath Examiner Specialist Course as prescribed by the United
States department of transportaticon cr an equlvalent course prior
to certification. Such course shal consist ¢f classroom and
laboratory training including review sesslions and examinatlons.

6.8, PBach law enforcement officer desiring certification to
administer the secondary breath analysis shall apply te the de-
partment on & form provided by the department. ‘

£.9. Certifications of law enforcement officers in effect
2t the time this rule becomes effective shall continue in effect.

§64-10-7. Breath Analysis; Secondary Breath Test; Standards;
Accuracy Inspection Tests; Methods

7.1. Instrument Standards - Instruments for breath alcohol
analysis shall meet the following standazds:

ta) The designated instrument and any related accessories
shall be capable of the collecticn and the analysis of breath
specimens which approach alveclar composition.

(b) The designated instrument shall be capable of analyzing
a blank sample and of analyzing a suitable simulator solution,
such as air equilibrated with a reference solution of known al-
cohol centent at a known temperature.

{(c) éhé designated instrument shall be capable of the
analysis of a simulator solution within accuracy and precision
limits of plus or minus 0.0l grams percent W/V or higher.

(d) The designated instrument shall be capable, in a con-
trolled experiment, of breath alcchocl analysis which results in a
determination of a person's blcecd alcohol concentration which has
a correlation with his actual blcocd alcohel concentration as
measured ocn a blcod sample teken at approximately the same time
as the breath sample. R

fe) The instrument shall be capable of breath alcohol
analysis which results_in a concentration less than 0.0l grams of
alcohol per one hundred milliliters of ©blood when alcohol-free
persons are tested.

{f) The designated instrument shall have its accuracy
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64 CSR 10

checked in accordance with subsection 7.2 of this rule. Each law
enforcement agency shall maintain a record of such accuracy
checks including the type of test employad and the date o0f such

accuracy checks. A certified copy of the record of the accuracy
inspection test shall be admissable as evidence in any criminal
or administrative proceeding as though: 1) the original recozd

had been offered; 2) the custodian had been present to testlify to
the record Keeping process; and, 3) the individual conducting the
test had been present to certify the test result.

{g) Any instrument utilized for the purpose of secondary
breath analysis shall be approved in writing by the department.
Such instrument shall meet or exceed the standards contained
herein. :

7.2. Accuracy Inspection Test

7.2.1. Freguency - An accuracy inspection test shall be
conducted on every test Instrument by a certified breath test
operator at = least once every six months, provided, however, that
all instruments In use at the time this rule beccmes effective
shall be tested within forty-five days of the effective date.

7.2.2. Procedures

7.2.2.1. An average deviation test to determine the
accuracy of the Instrument shall be conducted in the following
marner:

{a} A total of five tests shall he conducted.

(bl A simulator «containing simulator solution shall be
used. -

{c} The results of all five tests shall be recorded in a

master log which shall be kept for gach certified instrument.
(d} Test results shall be  recorded to the third decimal
place, "1lf the third decimal place is available,

7.2.2.2. The breath testing instrument dces not pass the
accuracy inspection test and shall be removed from service if: '

(8} One or more of the five tests vields a result less than
0.05 per cent W/V or greater than 0.1l per cent W/V; or

{(b) The average deviation derived by adding the absolute
values of the differences between the results of the five tests
and & constant value of .10 per cent W/V and dividing the total
0f these absoclute values by five exceeds 0.005 per cent W/V.

(c) Example of accuracy inspection test: (See Table 64-10A
at the end of this =egulatien rule.)

-
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64 CSR 10

7.2.2.3. 2 breath testing instrument which has been removed
from service £for failure to pass an accuracy lnspection test
shall be adjusted or repaired and undergo an accuracy inspection
test prior toc being placed back Intc service.

7.2.2.4. The certified breath test operator shall perform
the procedures sef forth in Subsection 7.2.2.1 in accordance with
accepted standard procedures for operation specified by the manu-
facturer of the device.

7.3, Metheods - The following general metheds shall apply in
extracting breath for secondary breath analysis.

(2) The individual ©being tested =shall be under constant
observation for a pericd of twenty minutes before the test is
administered te iInsure that the individual has nething in his or
her mouth at the time of the test and that he cr she has had no
food or drink or foreign matter in his or her mouth during the
observation period.

(by The individual administering the test shall perfcrm a
simulator test to insure that the Instrument is in proper working
condition at the time the test is being conducted.

{c) The test shall be administered by a certified operatox
and in accordance with this rule,.

(d) The 1law enfcrcement cfficer conducting the secondary
breath test shall utilize an Individual disposable mouthpiece for
each person tested.

§64-10-8, Blcod Analysis; Standards and Methods

8.1. Methods of analyzing blood specimens £for ethyl alcohel
shall meet the following standazds:

(a) The method utiliZed shall be capable of separating angd.
guantitating ethyl alcohol from the blcod specimen.

{b) The method utlilized shall be capable of the analysis of
a reference sample of known alcohol concentration within accuracy
and precision limits of plus or minus 0,01 grams per cent W/V of
the true value. These Llimits shall be applied to alcohel con-
centrations which aze 0.01 grams per cent W/V or higher.

(cy The method utilized shall be capable of blecod alcohol
analysis which results in a concentration less than 0.0l grams of
alcohol per one hundred milliliters of blood when alcohecl free
persons are tested.

{d] The gas-chromatographic method meets the above
standards for testing.

8.2. .The methods of extasking collecting blood.for alcohol
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64 CSR L0
analysis shall be as follows:

{a} The blood shall be drawn only by a 1licensed doctoeor of
medicine or osteopathy or Dby a registered professional nurse or
by a trained medical techniclilan at the place of their employment.

(b} Sterile hypodermic needles and syringes shall be used.
Steriie dispesable units are recommended. ’

(¢) The skin shall nct. be disinfected with ethyl alcohol.
The use of non-alcoholic antiseptics, those which do not contain
ethyl alcochel, including 1-1000 agueocus solution of mercuric
chloride, agueous benzalkonium chloride (zephiran), agueous mer-
thioclate, or other suitable aguecus disinfectants is acceptable.

{d) The container (tube or vial) must be clean and dry, and
have an inert, airtight stopper.

‘364—10—9. Uzrine Analysls; Methods and Standards

9.1. The methods of analyzing urine specimens for ethyl
alcohol shall meet the fellowing standards:

(2} The method utilized shall be capable of separating and
guantitating ethyl alcohol from the urine specimen.

(b} The methcd utilized shall be capable of the analysis of
a reference sample cf known alcchel ccncantraticn within accuracy
limits of pilus or minus 0.01 grams per cent W/V of the true
value. These 1imits shall be applied to alcohol concentrations
which are 0.081 grams per cent W/V or higher. ’

{c) The method utilized shall be capable of urine alcohol
analysis which results in a concentration less than 0.0l grams of
alcohol per one hundred milliliters of alcohol when alcchol free
persons are tested. ’

{d) The gas-chromatographic method meets the above stan-
dards for ftesting. :

(e) The guantity of alcohol found 1iIn the urine shall be
divided by the factor of 1.3 to determine the guantity of alcchol
in the blecod. '

S$.2. The methcds c¢f extrasting collecting urine for alcohol
analysis shall be as follows:

(a) The individual shall empty his or her urinary bladder
and discard the f£irst specimen. '

(by Following a twenty minute c¢hservation pericd as da-
scribed in §9.2(c), the individual shall veold a sample of his or
her urine into a «clean dry container with an inert cap. The
container shall be capable of holding at least ten milliliterxs of
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€4 CSR 10

urine.

(c) The individual being tested shall be under constant
cbservation for a peried of twenty minutes before the specimen
fcr alcohol analysis is taken to insure that +the individual has
nothing in his or her mouth at the time that the specimen is
taken and that he or she has nc food or drink or other foreign
matter in his or her mouth during the observation period.

§64-10-10., BSeverabllity - The provisions of this rule are de-

clared to be severable. If any provision of this rule shall he
held invalid, the remaining provisions shall remain in effect.
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64 CSR 10

Table 64-10A. EXAMPLE OQF ACCURACY INSPECTICON TEZT

Simulator _ _ e Difference |
Sclution Reading {Absolute Value)
.100 .099 = L0601
L 100 .104 = .004
. 100 .0%98 = 002
.100 L10% = .001
.100 .. 102 = .00z
.010 = 0oz
5
Average deviation = .002 and .002 is less than .005; thezre-

fore the breath test Iilnstrument passes The accuracy lnspection
test. - L _ .
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