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WEST VIRGINIA DIVISION OF HEALTH
RULE ABSTRACT
1990

Title: Public Water systems, Bottled Water, and Laboratory
Certification ’

CSR Title and Series: 64 CSR 3 Type: Legislative

Summary: The proposed major revision of the existing Public
Water Supply rule adopts all federal drinking water regulations
in effect at this time or by December 31, 18850, in place of stdn-
dards in the existing rule; ciarifies the State's administrative
procedures; strengthens the standards for. bottled water; and
provides an explicit process and standafds for certification of
laboratories to provide drinking water testing results for pur-
poses of this rule. A few reguirements unique to West Virginia
are included. - . _

The purpose of the revision is to comply with federal re-
qgquirements and to correct deficiencies in the existing rule.

For further information contact: Regulatory Development Section,
telephone 348-3223 or William Hercld, COffice of Environmental

Health, Divisicn of Health, Building 3, Capitol Complex, Charles- -

ton, WV 25305, Telephecne 348-2981 or Charlotte Billingsley, Of- -
fice of Laboratory Services, Division of Health, 167 llth Avenue,
South Charleston, WV 25303, Telephone 348-3530.

Copies of the federal drinking water standards are available
from the U.S. Environmental Protection Agency, Region III, 841
Chestnut Building, Philadelphia, PA 19107, Telephone (215) 597-
8227 or can be viewed at the Office cf Envirconmental Health or in
any public library which i1s a Government Documents Depository Li-
brary. Copies of the Manual for the Certificaticn cf Laboratories
Analyzing Drinking Water adopted by reference are available from
the Office cf Laboratory Services.




FISCAL NOTE FOR PROPOSED RULES
(Revised)

Rule Title: Public Water Systems, Bottled Water, and Laboratory Certification

Type of Rule: X Legislative Interpretive ] Procedural

Agency Divisicon of Health ) Addregs _Building 3, Capitcl Complex

Charleston, W. Va. 25305

’ ANNUAL FISCAL YEAR

1. Effect of Proposed Rule |Increase Decrease Current Next . Thereafter
Estimated Total Cost £ 3 $ $50,000 £45,000
Personal Services 45,000 45,000
Current Expense
Repairs and Alterations
Equipment . 5,000
Other -

2. Explanation of above estimates.

It is estimated that two additicnal clerical personnel and one addition-
al computer will be reguired to handle the increased data management responsi-
bilities specified by the new federal regquirements.

3. Objectives of these rules: o . _

The proposed major. revision of the existing Public Water Supply rule
adopts all federal drinking water regulations in effect at this time or by
December 31, 199C, in place of standards in the existing rule; clarifies the
State's. administrative procedures; strengthens the standards for bottled wa-
ter; and provides an explicit process and standards for certification of labo-
ratories to provide drinking water testing results for purposes of this rule.
A few reqguirements unigue to West Virginia are included.

Tha purpose of the revision is to gomply with federal regquirements and
to correct deficiencies in the existing rule.




4. Explanaticn of Overall Economic Impact of Proposed Rule,
A. Eccncmic Impact on State Government.

None, other than that noted on previous page. Failure to adopt the
revised rule will result in the loss of approximately $400,000 in federal
funding annually and federal, rather than State, administration of the drink-
ing water standards.

E. Economic Impact on Political Subdivisions; Specific Industries;
Specific Groups of Citizens.

Some public water treatment plants may be reguired to upgrade facilities
to meet the new federal treatment requirements. Cost increases required by .
the new federal standards will vary widely, depending on the individual sys-
tem. Data to provide specific estimates for individual systems is not avail-
able. The Division will assist individual systems to minimize costs, but many
of West Virginia's marginal systems will have difficulty complving. Larger
systems are not likely to incur any appreciable new costs. Availability of
water treated to current national standard may encourage location of new bugi-
nesses in West Virginia.

C. Econcmic Impact on Citizens/Public at Large.
The eccnomic _impact will be negligible fer the public at large. Those
systems which are required tc upgrade facilities will probably increase rates

to customers (if approved by the Public Service Commission). The ecocnomic
outlook may be improved in those areas in which water systems are upgraded.

Date September 26, 1990 -

Signature of Agency Head or Authorized Representative

Y A g oL ] T : 7 o . )
J_ . il i | | -
Taunja Willis Miller, Secretary B '
Department of Health and Human Resources .




[ PROPOSED ]
TITLE 64
WEST VIRGINIA LEGISLATIVE RULES
BOARD OF HEALTH
PUBLIC WATER SYSTEMS, BOTTLED WATER,
AND LABORATORY CERTIFICATICN
SERIES 3

1991

For Filing with the Legislative
Rule-Making Review Commiitee




Sectien
Secticn
Section
Section

Section
Section

Section
Section
Section

Secticn
Secticn
Section
Section

Sectien
Sectiocn
Secticn

LRI )

0 00

10.

1z.
13.

14.
15.
ls6.

[ PROPOSED ]
WEST VIRGINIA LEGISLATIVE RULES
BOARD OF HEALTH

PUBLIC WATER SYSTEMS, BOTTLED WATER,
AND LABORATORY CERTIFICATION

64 C3R 3
INDEX
Page
General 1
Application and Enforcement i
Definitions 1
Public Water System Construction, Alteration
or Renovation; Standards; Exceptions 2
Permit to Operate A Public Water System 3
Inspections and Sanitary Surveys of Public
Water Systems 4
Public Water System Disinfection Reguirements 4
Public Water System Fluoridaticn 5
Public Water System Control Tests and
Record Maintenance 5
Adoption of Naticnal Regulations 6
Bettled Water Treatment Plants and Distributors 6
Public Water System Reporting Requirements 7
Certification of Labkoratories To Conduct 8
Drinking Water Tests
Penalties 9
Administrative Due Process 10
10

Severability




[ PROPOSED ]

TITLE 64 -

WEST VIRGINIA LEGISLATIVE RULES F i
BOARD OF HEALTH s

SERIES 3
PUBLIC WATER SYSTEMS, BOTTLED WATER, ~;” :
AND LABORATORY CERTIFICATION LR B ST

§64-3-1. General

1.1. BScope =~ This legislative rule establishes State stan-
dards and procedures and adeopts national drinking water standards
for public water systems. It establishes standards for the pro-
duction and distribution of bottled drinking water, and also
adopts federal standards for the certification of laberatories
performing analyses of drinking water.

1.2. Authority - W.Va. Code §16-1-9a.
1.3. _Filing Date -

1.4. Effective Date -

1.5. Pudblic Hearing - October 30, 18%0.

1.6. Final Approval - This rule was approved by the State
Board cof Health on November 16, 199C.

1.7. BSupersession or Repeal of Former Regulations - This
rule supersedes and repeals the fcllowing West Virginia Board of
Health Legislative rules: Public Water Supply Regulations, 64
CSR 3, 1882; Volatile Synthetic Organic Chemicals, 64 CSR 61,
i988; and Plumbing Requirements, 64 CSR 57, 198859.

§64-3—-2. Application and Enforcement

2.1. Application - This zrule applies to public drinking
water systems, to bottled water treatment plants and distributors
and to laboratories desiring certification tc perform analytic
tests of drinking water.

2.2. Enforcement - Enforcement of this rule is vested with
the directer of the division of health.

§64—-3-3. Definitions

3.1. Bottled Water - Any natural or artificial mineral,
spring, well, distilled or other water bottled or containerized
for use primarily as drinking water.

3.2, Bottled water Distributor - A person who buys and
sells bottled water on a wholesale basis.

3.3 Community Water System -~ A public water system which
serves at least fifteen (153} service connections used by
year-round residents or regularly serves at least twenty-~five
(25) year-round residents.

oo DEC -7 P4 1:iis




64 CSR 3

3.4. Director - Director of the division o©f health or his
or her designee.

3.5. Non-Community Water System - Any public water system
that is not a community water system.

3.6. Person - Individual, partnership, association, syndi-
cate, company, firm, trust, corporation, government corporation,
institution, department, divisicn, bureau, agency, federal agency
or any other entity recognized by law.

3.7, Public Water System - Any water system or supply which
regqularly supplies or offers to supply, piped water to the public
for human consumption, if serving at least an average of twenty-
five (25) individuals per day fecr at least sixty (60) days per
year, or which has at least fifteen {15) service connections and

shall include:

(1) Any collection, treatment, stecrage, and distribution
facilities under the gontrol of the cwner or coperator of such
system and used primarily in connection with such system, and

(2} Any cocllection or pretreatment storage facilities not
under such control which are used primarily in connectien with
such system.

A public water system shall not include a system which meets
all of the fcllowing conditions:

(1) which consists only of distribution and storage facili-
ties (and does not have any cocllecticn and treatment facilities);

(2) which obtains all of its water from, but is not owned
or operated by a public water system which otherwise meets the

definition;
(3) which does not sell water tc any person;

(4) which is not a carrier conveying passengers in inter-
state commerce. -

3.8. Sanitary Survey - An on-site review of the water
source, facilities, eguipment, operation and maintenance of a
public water system for the purpose c¢f evaluating the adequacy of
such source, facilities, eguipment, operatiocn and maintenance for
producing and distributing drinking water, as described in the
federal regulaticns adopted herein.

§64-3-4. Public Water System Construction, Alteration or
Renovation; Standards; Exceptions

4,1, No perscn may construct, alter, renovate or award a
contract for any construction, alteraticn or renovation o¢f a
public water system without obtaining a permit from the director.
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4.2, Applicaticn for a permit to construct, alter or renoc-
vate shall be made to the director on forms prescribed by the
director at least forty-five (45) days pricr to the date on which
approval by the director is desired. The application shall be
accompanied by an engineering report, maps, and detailed plans
and specifications of the proposed construction, alteration or
renovation prepared by or under the directicon o©of a registered
professicnal engineer.

4.3. A permit to construct, alter or rencvate may be re-
voked by the director for failure of the publlic water system to
comply with this rule.

4.4, A permit to construct, alter or renovate shall be
valid for two (2) years from the date of issuance.

4.5, The public water system shall be constructed, altered
or renovated in accordance with the plans and specifications
approved by the director in agcordance with Design Standards for
Public Water Supply Systems, £4 CSR 42.

4.6, To the extent practical, all new c¢r expanded facil-
ities shail be located outside of the one hundred vyear flocod

plain.

4£,7. The director has the autherity to issue an order re-
guiring a change in the scurce of the water supply for the system
or in the manner of collection, treatment, storage, or distribu-
tion facilities o©f the system before delivery to the consumer as
may be necessary to safeguard the public health.

4.8. A permit to construct, alter or renovate is not re-
quired for any minor addition to, or alteration or renovation of
an existing public water system which will not significantly
affect the gquality or gquantity of water supply service rendered:
Provided, That the work shall be done in accordance with the
provisions of Design Standards for Public Water Supply Systems,
64 CSR 47,

A written description of the proposed additions, altera-
tions or renovations shall be submitted to the director no less
than ten (10) working days prior to implementing such additions,
alterations or renovations under this provision. The director
shall notify the system whether or not the proposed additions,
alterations or renovations qualify under this provision within
five (5) days of receipt of the description.

§64-3-5. Permit to Operate a Public Water System

5.1. A public water system shall be operated in accordance
with this rule and the federal regulations adopted herein.

5.2. The director shall have the authority to develop a
program for the issuing of a permit to operate a public water
system. Such permit shall be renewable annually and may be re-

3




64 CSR 3

voked for failure to comply with the reguirements of this rule or
the federal standards adopted herein. Such permit program shall
be administered uniformly. No permit shall be granted until
after the directeor has completed a sanitary survey.

5.3. In the event of a proposed change in the ownership of
a puklic water system, a written application to transfer the
permit to cperate shall be made to the directeor by the new owner
at least fifteen (15) days before the proposed change.

5.4. The current permit to operate shall be posted in a
consgpicuous place at the public water system's treatment plant or
main office. : .

§64-3-6. Inspections and Sanitary Surveys of Public Water
Systems

6.1. _Public water systems shall ke inspected as scheduled
by the director and sanitary surveys shall be conducted by the
director in acccrdance with the federal regulations adopted here-

in.

6.2. The director has the right of access tc all parts of a
public water system and shall be furnished access to all informa-
tion and records required to be kept by this rule and the federal
regulations adopted herein.

§64-3-7. Public Water System Disinfection Requirements

7.1. Disinfection with chlerine, c¢hlorine dicxide, chlora-
mines or ozone 1s reguired of all public water systems, provided
the requirements of section 7.6 cf this rule are met.

7.2. The disinfectant shall be applied during treatment at
a point before entering the distribution system which will pro-
vide effective contact time.

7.3. The minimum chlorine contact time for groundwater
systems not influenced by surface waters is thirty (30) minutes
from the point of application to the point of delivery to the
first consumer or as stipulated in Design Standards for Public
Water Supply Systems, 64 CSR 42. At the end of the chlorine
contact time, minimum free chlorine residuals shall comply with
the regquirements cf Table 64-3A found at the end of this rule.
For such systems, the amount of residual disinfectant in the
drinking water at the treatment plant and in the distribution
system shall be determined at least once per day, or more often
if deemed necessary by the director.

7.4. BSurface water systems and groundwater systems under
Lhe direct influence of surface waters shall meet the disinfec-
tion requirements of the federal regulations adopted herein.

7.5. Chlorine residual testing equipment shall enable meas-
urement of free and total chlorine residuals to the nearest 0.2

4
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milligrams per liter in the range cf 0.0 mllllgrams per liter to
2.0 milligrams per liter. .

7.6. For all public water systems, at least 0.2 milligrams
per liter of total chlorine residual shall be maintained through-
cut the distribution system at all times.

7.7. The director shall have the authority to authorize
variances in the chlorine disinfection parameters specified in
this section.

§64-3-8. Public Water System Fluoridation

8.1. Except for water systems operated by public schools,
average concentrations of fluoride present in the drinking water
of a public water system, which artificlally adjusts £fluoride
concentrations, shall ke nc less than the minimum and no higher
than the maximum concentrations shown in Table 64-3B found at the

end of this rule.

8.2. Average concentrations of fluoride present in a public
school drinking water system shall be no less than three (3.0)
milligrams per liter and nc higher than six (6.0) milligrams per
liter, with an optimum concentraticn cf four and one-half (4.5)
milligrams per liter.

8.3. The drinking water o¢f fluoridated or deflucridated
public water systems shall be monitored once per day for fluoride
concentration. Records of such moniteoring shall be maintained in
accordance with Sectlion 10 cf this rule.

8.4. At least once a month, & sample of drinking water
shall be submitted by the public water system to the director cor
to a certified laboratory for fluoride analysis.

8.5. The regquirements of Section 8.2 of this rule supersedes
the requirements of the National Secondary Drinking Water Regula-
tions, 40 CFR Part 143, as applicable to fluoridation of public

school drinking water.

§64-3-9. Public Water System Control Tests and Record
Maintenance

9.1. Records of microbiclegical, turbidity, radiological
and chemical analyses, or a summary thereof, shall be retained at
a convenient leccation on or near the premises of the public water
system. Microbiological, turbidity and radiclogical and chemical
analytical records shall be kept for ten (10) vears. Control
tests and operational records shall be kept for five (5) vears.
All tests and analyses required by this rule or the federal regu-
lations adopted herein, with the exception of turbidity and
chlorine residual analyses, shall be conducted by a laboratory
certified by the director.

9.2. The records shall include the date, place and time of

5
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sampling; the name of the person who collected the sample; iden-
tification as to whether it was a rcutine distribution system
sample, resample, raw or drinking water sample, c¢r other special
purpose sample; the date o©f the analysis; the lakoratory and
person responsible for performing the analysis; the analytical
technique or method used for microblological testing; and the
results of the analysis.

9.3. Records of action tazken by the system to correct vioc-
lztions of this rule or the federal regqulations adopted herein
shall be kept for three (3) years after the correction is com-

pleted.

$.4. Copies of written repcrts relating fto sanitary surveys
cf the system shall be kept for ten (10) years.

9.5. Records concerning a variance or exemption from this
rule or the federal regulations adopted herein shall be kept for
at least five {5) years following the expiration of such variance

or exemption.

§64-3-10. Adoption of National Regulations - The National Pri-
mary Drinking Water Regulations, 40 CFR Parts 141 and 142 sub-
parts E, F, G, as amended in the Federal Register June 29, 198§
and June 19, 1990 and effective as of December 31, 1990 and the
National Secondary Drinking Water Regulations, 40 CFR Part 143,
in effect as of October 30,1950, are hereby adopted by reference.
The director shall use the provisions of 40 CFR 142, Subparts E,
F and G, as applicable, in granting variances.

Copiles of these regulations are available from:

U.S. Environmental Protection Agency
Regicn III

841 Chestnut Building

Philadelphia, PA 19107

§64-3-11. Bottled Water Treatment Plants and Distributors

11.1, No person may operate a bottled water treatment plant
in this State without receiving a permit to bottle and distribute
water from the directer.

11.2. ©No perscn may distribute bottled water in this State
without receiving a permit to distribute bottled water from the

director. e _

11.3. Application for a permit to bottle and distribute
water shall be made to the directcr on forms prescribed by the
director. Four (4) sets of completed applications, and plans and
specifications for the treatment plant shall be submitted to the
director for approval at least forty-£five (45) days prior to the
date on which a permit from the directcr is desired.

11.4. The scurce of the water to be bottled and the bottled
6
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water shall comply with the reguirements of Design Standards for
Public Water Supply Systems, 64 CSR 47, this rule and the re-
quirements of the federal regulations adopted herein pertaining
to primary and secondary contaminants, sodium, fluoridation,
maximum contaminant levels, sampling techniques and monitoring
freguencies, for a corimunity watér system, except that the moni-
toring fregquency for microbiological c¢ontaminants shall be no
less than once each week.

11.5. A bottled water treatment plant shall be operated in
accordance with the provisions of the federal standards, Current
Good Manufacturing Practice in Manufacturing, Packaging or Hold-
ing Human Food, 21 CFR Part 110, in effect as c¢f October 30,
1990, and such standards are hereby adopted by reference.

11.6. Each in-State bottled water treatment plant shall be
inspected every twelve (l1l2) months or as otherwise determined by

the director.

11.7. An out-of-State bottled water treatment plant desixr-
ing to distribute becttled water in West Virginia shall apply for
a permit to bottle and distribute bottled water on forms approved
by the director. Feour {4) copies of all materials shall be sub-
mitted. The out-cof-State treatment plant shall comply with the
reguirements o©f this rule and the federal regulations adopted
herein for in-State bottled water treatment plants. Subseguent
to the initial evaluation, monitoring of the treatment plant by
the regulatory agency of the state wherein the treatment plant is
lecated will be deemed acceptable for the purpeses ©of this rule,
The out-of-State treatment plant shall notify the director of any
corrective action it is required to take by its state regulatory
authority and shall notify the director of any change in owner-
ship or in the event that it clecses.

11.8. A perscn wishing to distribute bottled water in the
state who does not operate a bottled water treatment plant shall
apply for a permit to distribute bottled water on a form approved
by the director. .The applicant shall identify the location of
the plants from which the bottied water 1is obtained and any dis-
tributor other than the bottled water plant from which the bot-
tled water is obtained and shall provide other information re-
gquired by the director. The director shall grant a permit to
distribute bottled water if the bottled water complies with the
reqguirements of this rule.

11.9. A permit issued by the director may be revoked for
failure to comply with provisicons of this rulie.

§64-3-12. Public Water System Reporting Requirements

12.1. Unless otherwise specified in this rule or the fed-
eral regulations adopted herein, the results of any test, meas-
urement or analysis required to be made by this rule or the fed-
eral regulations adopted herein shall be reported to the director
within forty (40) days of the system's receipt of the test, meas-
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urement or analysis.

12.2. Analytical results for total trihalomethane (TTHM)
analyses shall be reported to the director within thirty (30)
days of the system's receipt of such results.

12.3., Failure to comply with this rule or the federal requ-
lations adopted herein shall be reported to the director within
forty-eight (48) hours of the discovery of the vioclation.

12.4, Analytical results of tests performed by the labora-
tory ¢f the division cof healith are not required tc be reperted.

12.5., A written summary of the public water system opera-
tion, test data, and such other information as may be regquired by
the director shall be submitted to the director at least once per
month. The director may reguire more freguent reports in cases
where there are public health concerns.

12.6. All reports and summaries reguired by this rule or
the federal regulations adopted herein shall be submitted in a
manner or form approved by the director.

12.7. The water supply system shall submit to the director
a representative copy of each type of notice distributed, posted
or made available to the public or media within seven (7) days
following any notification of the public of a violation of this
rule or of the federal regulations adopted herein.

$§64-3-13. Certification of Laboratories to Conduct Drinking
Water Tests

13.1. All 1laboratories providing drinking water testing
results £for purposes of this rule or the federal regulations
adopted herein shall be certified by the director or by the Fed-
eral Environmental Protection Agency.

13.2. A certified laboratory shall comply with the regquire-
ments of this rule and with the regquirements and c¢riteria con-

tained in the secticns titled "Local Laboratcries,” "QOther Con-
siderations for Laboratory Certification,” "Requirements for
Maintaining Certification Status," "Criteria and Procedures for

Downgrading/Reveking Certification Status," and "Training," of
Chapter IZII, and in Chapters IV, V and VI of the federal Environ-
mental Protection Agency's Manual for the Certification of La-
boratories Analyzing Drinking Water, April, 1§50, and such parts
0of said manual are hereby adopted by reference.

13.3. An in-State laboratcry shall submit an application
form when seeking initial approval sixty (60) days prior to the
date certification is desired.

13.4. A laboratcory located cutside the boundaries of this
State will be certified by the director if:
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1. It has been certified by the Federal Environmental Pro-
tection Agency; or

2, It has been certified by a program for the certification
of laboratories equivalent to the program of this State as deter-
mined by the director. If the program of the state in which the
laboratery is located is neot judged egquivalent, the laboratory
may request an on-site evaluation and full certificaticn review

by the director.

13.5. An out-cf-3tate laboratory shall submit an applica-
tion form when seeking initial approval and shall include with
its eapplication evidence of compliance with Section 13.4.1 or
13.4.2 of this rule. The out-of-State laboratory shall notify
the director immediately of any change in its certification stat-
us under Section 13.4.1 or 13.4.2.

13.6. On-site Inspection - An on-site inspection of in-
State laboratories to determine compliance with this rule and the
federal standards adopted herein shall be conducted 1initially
pricr to certification, and at least every three years there-
after. The division shall have the right of entry upon proper
identification at such times as deemed necessary during cperating
hours in order to conduct such inspections.

13.7. Certificates of apprcval shall be issued upon initial
approval and shall be renewable on an annual basis thereafter
pursuant t¢ the conditions listed herein. Certificates issued
will contain the name and location of the laboratory, a labora-
tory code number, the name of the laboratory director and the
date of expiration of the certificate.

13.8. Certified laboratories shall notifv the director when
there is a change in ownership, laboratory director, technical
perscnnel cor lccation of the laboratory.

13.9. The director shall administer and use the criteria
and procedures of the Section titled "Criteria and Procedures for
Downgrading/Revoking Certification Status" of the Manual for the
Certification of Laboratories Analyzing Drinking Water referenced
in Section 13.2 of this rule.

§64-3-14. Penalties - Any person who violates any provision of
this rule or orders issued hereunder, shall be guilty of a mis-
demeanor, and upon conviction thereof, shall be fined not less
than twenty-five dollars ($25) nor more than two hundred dollars
($200) and each day's viclation shall constitute a separate
offense. In addition, thereto, the director of health cor his or
her authorized representative may seek injunctive relief in the
circuit court of the county in which all or part of the public
water system 1is situated for threatened or continuing vioclations.
For a willful violation of this rule or orders issued hereunder,
a person, upon a finding thereof by the circuit court of the
county in which the violation cccurs, shall be subject to a civil
penalty of not more than five thousand dollars (§5,000), and each

8




64 CSR 3
day's violation shall be grounds for a separate penalty.

$64-3-15. Administrative Due Process - Those perscns adversely
affected by the enfcrcement of this rule desiring a contested
case hearing to determine any rights, duties, interests or priv-
ileges shall do so in a manner prescribed in the Rules of Pro-
cedure for Contested Case Hearings and Declaratory Rulings,

64 CSR 1.

§64-3-16. Severability - The provisions of this rule are declar-
ed to be severable. If any provision of this rule shall be held
invalid, the remaining provisions shall remain in effect.

i0




TABLE 64-~3A.

64 CSR 3

Minimum Levels of Free Chlorine Residual at Various
Water Sample pH Levels

FREE CHLORINE

pH VALUE RESIDUAL
Up to 7.0 0.4 mg/l
7.1 to 8.0 0.6 mg/l
8.1 to 9.0 1.0 mg/1

TABLE 64-3B.

ANNUAL AVERAGE MAXIMUM
DAILY AIR TEMPERATURE

Average Acceptable Range of Fluoride Concentraticn
at Various Annual Average Maximum Dailly Air
Temperatures

FLUORIDE CONCENTRATION
IN MILLIGRAMS PER LITER

53.8
12.1

58.4
14.7

63.9
17.7

58.,3°
14.86°

63.8°
17.7°

70.6°
21.4°

asl | On

Lower Optimum Upper

0.8 1.1 1.5
0.8 1.0 1.3
0.7 0.9 1.2
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Discugsion of Public Comments Received
Concerning the Proposed Rule,
Public Water Systems, Bottled Water and
Laboratory Certification, 64 CSR 3

The proposed major revision of the existing Public Water
Supply rule adopts all federazl drinking water regulations in
effect at this time or by December 31, 1990, in place of stan-
dards in the existing rule; clarifies the State’'s administrative
procedures; strengthens the standards for bottled water; and
provides an explicit process and standards for certification of
laboratories to provide drinking water testing results for pur-
poses of this rule. A few requirements unigque to West Virginia
are included. The purpose of the revision is to ccmply with
federal requirements and to correct deficiencies in the existing
rule.

A public hearing regarding the proposed amendments was held
October 3C, 1850. The public hearing was attended by five per-
sons. An attendance record is attached. One perscn commented at
the hearing and three written comments were received (copies at-
tached).

A public hearing was held on an earlier versicn of the pro-
posed rule May 29, 15%90. A number of valid suggestions were re-
ceived, which the Department used in preparing the version con-
cerning which the October 30 hearing was held. Also, reanalysis
of the earlier version detected additional problems which needed
corrected or areas 1n need of clarification. Copies of the ear-
lier version of the rule and commenits received are available.

The comments summarized and discussed below are from the
October 3¢ public hearing.

1. Comment: The West Virginia Rural Water Assoclation sug-
gested that Section 4.2. needs to clarify that the application
for alterations and renovations is to be accompanied by an engi-
neering report, maps, and detailed plans and specifications for
only the construction being proposed and not the entire system as
the section states.

Response: Agreed. The words '"proposed construction, alter-
ation or renovation" have been substituted for the words "'"public
water system" in the last sentence of Section 4.2.

2. Comment: The West Virginia Rural Water Association com-
mented regarding Section 4.8 that: "It is prebably impossible to
make any addition, alteration or renovation to an existing water
system without affecting the guality cr guantity of water supply
service rendered. This language appears to eliminate any action
under this provision. The insertion ¢f the word adversely or an-
other suitable substitute would remove this ambiguity."”

The Morgantown Utility Board stated that: "Section 4.8 of




the propcsed rule, as written, is impractical and could be im-
proved without diluting the proposed rule. We propose that the
second paragraph of Section 4.8 be removed entirely." The Utili-
ty Board further stated that this section poses a hardship when
combined with the provisions of Section 4.2, since it reguires
submission of a written descripticn 10 days prior tc implementing
alterations or renovations, and that "should the Directcr decide
under section 4.8 that a permit is regquired, then Section 4.2
triggers the need for an engineering report, maps, detailed plans
and specifications; all prepared by or under the direction of a
registered professicnal engineer, submitted at least 45 days
prior to the date on which approval c¢f the director is desired.
The project which we counted on doing within 10 days has now been
pushed back 30 days." The Utility Board suggested that the De-
partment should set standards under which improvements are to be
designed and constructed, instead of regquiring the submission of
an application for each project.

Response: The Board agrees that further clarification of
Section 4.8 is desirable and has added the word "significantly"
to the first sentence. The intent of this section is to permit
minor projects to be carried out without a requirement £for De-
partment review and approval. It is desirable for the Department
to have oversight for all projects which will have a significant
impact on water gquality. Even an "improvement” may have some
potential for adverse affects if improperly designed. Addition-
2lly, there may be some room for disagreement on what 1is an
"adverse" effect. The purpose of the written description of the
second paragraph is tc permit something less for minor projects
than the detailed time-consuming and expensive reports, plans,
etec, of Section 4.2.

3. Comment: The West Virginia Rural Water Association
stated: "Because of the brcad powers provided to the Director
under this rule we feel that the office or offices to be desig-
nated to act in the Director's behalf should be published. If
the rule is not the appropriate place to identify those designat-
ed and/or the Director's pesitions con the discretionary portions
of the federal regulations, we suggest a policy statement be
issued. Such a policy cculd be guickly modified as required
without going through the formality of amending the rule."

Response: The Director is given broad powers of delegatiocon
of "...any and all powers and duties vested in the director,..."
in W. Va. Code §16-1-10(S). BRecause specific persons and organi-
zational units to whom wvarious powers are delegated, including
those applicable to this (and other) rules, may vary frem time to
time, specific delegations are not appropriate for a rule. The
Department will cconsider the publication of a list of positions
or persons who have the authority for various actions under this
rule. .

4., Comment: The International Bottled Water Association
urged that the Department not treat bkottled water or bottled
water plants as public utilities. The Assocciation stated that:

2




"Bottled water is a 'fcod' as defined by FDA and the majority of
states," and suggested that, i1f the Department wants to regulate
bottled water under public water supplies, regulations such as
proposed in Pennsylvania which recognize the many differences

might be used,

Response: The proposed rule does not treat bottled water or
bottled water plants as public utilities. The rule does require
that beottled water meet the same gqualiity standards that public
drinking water is required to meet, which the Beard believes to
be a reasonable for protection of the public health. The rule
does, however, adopt federal food standards for operation of the

plant. -




= T A &
S edaogr ) ot /
5 R N T i v

e ##\fru :\l\ I a\;

7z T i O T

,,LN. yser o4/

T 777

a L 2% %2 NN VY S2] T
>\ OU ..?g.a,j‘) Yt 77 ) é‘waa\_\v.\ )DQ JOW»~ RL..M» th_

ey n& /FM

) "Vssy WY 2RI CoL_SE g7 (PRLSF?
4 v (L vy vty w.swww

WPRFH IFH)

(ON/SHX) (ANV 41) 5537440V
LNEHKHOD 0L ILNESHIAEY dnRoyo
HEIA NOX Od
Q@iﬁﬁgm

RS M N

ONTHVEH DIHING

JHYN



WEST VIRGINIA BCARD OF HEALTH

IN RE: PUBLIC WATER SYSTEMS, BOTTLED WATER,
AND LABORATORY CERTIFICATION

Transcript cof the proceedings had at a public
hearing held at the West Virginia Department of Health,
before KAY HOWARD, Hearing Officer, on the 30th day oi

OCctober, 1920, at 1:00 p.m. ’ -

BEFORE: KAY HOWARD, Director Regulatory
Cepartment of the Departiment of
Health and Human Rescurces

PHYLLIS HAYNES EDENS

CERTIFIED COURT REPCRTERS
2135 KAY NEVA LANE
CHARLESTON, WEST VIRGINIA 23312
(304) 98B4-3331 . WY (800) 248-3531
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HEARING QFFICER HOWARD: I would like. to say good
afternocn. Today is _October 30th, 13%30. .My name is Kay
Howard, and I am here to conduct a public hearing

concerning the proposed rule, Public Water Systems, = —°°

BEottled Water and Labeoratory Certification,

I have given vou all a handout indicating

generally how we run these public hearings and I am nect
gcing teo insult you ky standing up here and reading it to
you. i o —

I would like to remind vdu that all S

comments, whether they are written or spoken, are, in

fact, part of the public record..... . .

In addition to a tape that is on here, we-

have a court reporter, Ms. Shelia Miller, here at my
right, who will be spegaking youxr words intoc her machine
so .she c¢an produce a txanscript of "the hearing.

I have a sign-in sheet here;, and I am
simply going to call on those persons who have indicated .
they want to .speak.

I£, following that, anyone decldes that
thevy want tc spedak who has not spoken, certainly you can

change ycur mind and speak, and I . will ask after the




speaker. ST -
At the present time, we only have one-

person indicating they wish to make. a comment. I weould . ..
like to ask Mr. Fleming to come forward and please _
identify yourself and _.whgo you represent, 1f you represent
a specific group.
MR. FLEMING: My name is Chester Fleming, and I -

reside at One Buena Vista FPlace, Charlestorn, Kanawha

County, West Virginia. I am employed by the West
Virginia Rural Water Association.

I'am also thelr registered lohbyvist for.
beoth administrative and_legislative matters. I have -
submitted written comments on this rule, and I wish to.
expand Jjust . slightly on %this.

The written comment addressed the
insertion of one word in paragraph 4.8, which read, "A
permit tomconstruct, alter or renovate is not reguired
for any minor addition td c¢r alteraticn or rencovation of
an existing water system which will not affect the
gquality or guantity of water supply service .rendered.". .

My suggesticn is that no ranovation,

alteration or addition gould be made to a water systam’




i

without affectinyg The gquality or the guantity, and there.
would be nc reascn to make it if you did not intend to
af fect “the quality or the guantity.

The Tnsertion of the word adversély or
some sultable substitute would clarify, I think, what is
the intent of that paragraph.

Based on the assumption that that _
modificaticn wculd be accepted, I did not address 4.2,
which I would like to point cut that if 4.8 i1is left like
it. is; vou. really ¢ould noft do anything that would

gualify under that 4.8, because anvthing yvou do will make

some difference, T .70 T S

I would like to point gout in 4.2, the
last sentence says, "The application shall be accompanied
by an engineering report, maps and detailed plans and
specificaticns of the public water system prepared by or
under the direction of a registeréed professional
engilneer.t . . - ._. e

I..think that the regquirement s stated.
there would_reqguire plans, maps and specif.ications for”
the whole water svstem, when, in fact, the cniy thing you

may be doing is adding.a filter or making some addition




|
|
in the treatment plant.—-"— - - = — - o ‘

The way this reads, if it is interpreted I
iiterally, would reguire plans and specificatidgns and ahn
engineering report for the complete system.

You may be talking akbout 150 miles of .
distributicn, several storage tanks and booster space
regarding the distribution,.

I would like . to suggest a modificztion
there-that would specify for the construction that is -~
being preoeposed, and that is the only comments that I
have. e e o S Ce

I"would l1ike, as I did in the written
comment, to commend you Ior the arrangement and the
construction that you have done on this particular
prorosal, for the changes to the rules, and express our
appreciation forithe consideration you gave the
suggestions and comments we made at the previocus hearinyg
on this, and we appreciate that. Thank vyou.

HEARRING OFFICER- HOWARD: Thank ycu,. Is .there

anvene else wishing to speak?

{(No response.)

HEARING OFFICER_HCWARD: N&, then I declare this




public hearing closed. Thank you for ¢coming.
(WHEREUPON, the hearing-

was concluded at 1:10 p.m.)
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF KANAWHA, to-wit: =~ ° T ST

I, the undersigned, Shelia L. Miller, d&o -

hereby certify that the foregcing Is; to the best of my

ski1ill and ability, a true and accurate  transcript of the

proceedings as set forth in the caption herect./ . ..
Given under my hand this ;__Ei;‘dayof

November, 198%0. -~ 77—~ 770~

My commissicon expiresDecember 22, 1991.

jS/ﬁ@,%/m«/
/
Certified Court Reporter -

Notary Public
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Cctober 28, 1930

Kay Howard EECEIVED

Regulatory Deavelopment Section _
foom 204, Buiiding 3 et B
capitol Complex _ o gen

Charleston, West Virginia 25305
TIZHIATORY nIvmigrtes
Re: Board of Health S

Proposed Rule 84 CSR 3
Hearing October 30, 1890

Dear 3Sirs:

Saction 4.8 of +the proposed rule, as written, 1s
impractical and could be improved without diluting the proposed
rule. We propose that the second paragraph of Section 4.8 be

removed entirely,

First, the mechanics of this section pose a hardship when
cembined with the provisions under Section 4.2. Section 4.8
reguires - that we submit a written description 10 days prior to
implementing any proposed additions in our system. Should the
Director decide wunder section 4.8 that a permit is requirsed,
then Section 4.2 triggers the neesd for anm engineering repcrt,
maps, detailed plans and specifications; all prepared by or
under the direction of a registered professional engineer,
submitted at least 45 days prior tc the date on which approval
of the director 1is desired. The project which we counted on
doing within 10 days has now been pushed back 50 days.

If you carnot define those improvements which regquire a
permit, do not saddle the industry and the Director with the
responsibility of submitting each and every small project. Set
the standards under which improvements are to be cesigned and
constructed, set the standards for the people designing and
construciing them, but please do not subject us Lo a submittal
on avery project.

Believe 1t or not, this Utility cares as much about ths
guality of water deliivered to its customers as does the Health
Department. And, believe it or not, we think that we have the
pecopie with training and experience that are gualified to make
these decisions as weli as the Health Department does.




in & growlng aresa where we are
constructing improvements tc the water system every singie
working day. To comply with the provisions of the second
paragraph of Section 4.8 would require a senssless waste of
manpower,  anhd would hamstring us from efficiently operating

this Utility.

cur Utilfity 1s Tocated

Thank you.
Yours very truly,

MORGANTOWN UTILITY BOQARD

//%%2;75ﬁﬁf ;jzzgéja/{iwc

Thomas E. Urquhart
General Manager




WEST VIRGINIA RURAL WATER ASSOCIATION
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October 27, 1990
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Kay Howard *ISULATORY DEVILGAM:INT

Regulatory Develcpment Sescticn SECTION
Board of Health

Room 204, Bldg 3, Capitol GComplex

Charlestorn, West Virginia 23305

Dear ¥s Howard:

¥y name 1s Chester E. Pleming, I reside at 1 Buena Vista Place, Charleston,
Kanawha County, West Virginia 25302. I am employed by the West Virginia Rural
Water Association. I am also their registered lobbyist for both administrative
and legislative matters. The following comments on the proposed amendment to the
"Public Water System, Bottled Water and Laboratory Certification Rule” are hereby
submitted on their behalf.

Before listing “hese comments I wish te express our appreciation for the serious
consideration the Board of Health gave our earlier comments. By acknowledging
our legitimate concern the Board of Health is able to reinforce the goodwill of
the systems that has existed for many years. The following comments are
presented as suggestions to clarify language or intent of the rule.

Para 4.8 A permit .... which will not adversely affect the quality or quantity
cf the water supply service rendered.

Corment:! It is probably impossible to make any addition, alteraticn or
rencvation to an existing water system without affecting the gualicy
or gquantity of water supply service rendered. This language appears
to eliminate any actien under this provision. The inserzion of the
word adversely or another suitable substitute would remove this
ambiguity.

General Comment: Our earlier comments included our concern for the Board of
Health's position on the many areas of the National Drinking Water
Regulaticns providing discretionary powers to the Director. We also
indicated a concern for the definition applied to "Director”. Because
of the broad powers provided to the Director under this rule we feel
that the office or offices to be designated to act in the Director's
behalf should be published. If the rule is not the appropriate place
to identify those designated and/or the Director’'s positions on the
discretionary portions of the federal regulations, we suggest a policy
statement be issued. Such a policy could be guickly modified as
reqguired without going through the formality of amending the rule.
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The staff is to be commended for thelir work in this latest proposed amendment to
the rule., Once the rule has be adopted cur asscciaticn will make every effort
to notify the water systems personnel ¢f the new requirements and the necessity
for them to comply with the rule.

Thank vou for the eopportunity o comment.

Sincerely:

Lot oo

Chet Fleming




INTERNATIONAL BOTTLED WATER ASSOCIATION

October 12, 1990

Joseph P. Schock

Bureau of Public Health

State Office Building #3 Rm 550
1200 Kanawha Blvd. East
Charleston, WV 25305

Dear Mr. Schock:

N
We have recieved notice of a public hearlng in West Virginia to
address chanqég’in West Virginia Code #16-1-%9A whlch includes
bottled water.

The International Bottled Water Association strongly urges that
you do not treat bottled water or bottled water plants as you do
public utilities. Bottled water is a "food" as defined by FDA
and the majority of states. If you do want to maintain the
regulations under public water supplies then I suggest you use
regulations such as proposed in Pennslyvania which recognizes
the many differences.

Enclosed is the proposed Pennslyvania regulations, with our
comments, the International Bottled Water Assccilation’s Model
Cede, and ocur Industry Statement.

With more bottled water companies operating in West Virginia, it
is important that we be regulated properly in the best interest
cf the consumer.

Sincerely,

<

William F. Deal, CAE
Executive Vice President

ce: West Virginia Bottlers
Tim Harker
Tom Sabatino

[13 N. Henry Street / Alexandria, VA 22314 / (703) 683-5213 / FAX: (703) 683-4074 [ telex: 5106017836 IBWA VA UQ




