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EMERGENCY FILING - TITLE 64
WEST VIRGINIA ADMINISTRATIVE RULES
DIVISION OF HEALTH
SERIES 3
PUBLIC WATER EBYSTEMS

§64-3-1. General.

1.1. BScope - This legislative rule establishes State stan- --

dards and procedures and adopis national drinking water standards
for public water systems. It establishes standards for the pro-
duction and distribution of. bottled drinking water, and also
adopts federal standards for the certification of laboratories
performing analyses of drinking water.

1.2. Authority - W.vVa. Code §l6-1-5a.

1.3. Filing Date -

1.4, Effective Date -

1.5. Supersession or Repeal of Former Regulations - This

rule amends and reenacts Public Water Systems, West Virginia
Administrative Rules, Division of Health, 64 CSR 3, 1994.

§64-3-2. Application and Enforcement.

2.1, Application - This rule applies to public drinking
water systems, to bottled water treatment plants and distributors
and to laboratories desiring certification to perform analytic
tests of drinking water.

2.2. Enforcement - This rule is enforced by the director
cf the division of health.

€§64-3-3. Definitions.

3.1. Bottled Wwater - Any natural or artificial mineral,
spring, well, distilled or other water bottled or containerized
for use primarily as drinking water.

3.2. Bottled Water Distributor - A person who buys and
sells bottled water on a wholesale basis.

3.3. Community Water System - A public water system which
serves at least fifteen (15) service connections used by
year-round residents or regularly serves at least twenty-five
(25) vear-round residents.

3,4. Director - Director of the division of health or his
or her designee.

3.5. Non-Community Water System - Any public water system
that is not a community water system.
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64 CSR 3

3.6. Person - Individual, partnership, association, syndi-
cate, company, firm, trust, corporaticn, government corporation,
institution, department, division, bureau, agency, federal agency
or any other entity recognized by law.

3.7. Public Water System - Any water system or supply which
regularly supplies or offers to supply, piped water to the public
for human consumption, if serving at least an average of twenty-
five (25) individuals per day for at least sixty (60) days per
year, or which has at least fifteen (15) service connections and
includes:

(1) Any collection, treatment, storage, and distribution
facilities under the control o¢f the owner or operator of the
system and used primarily in connection with the system, and

(2) Any collection or pretreatment storage facilities not
under such control which are used primarily in connection with
the systen.

A public water system does not include a system which meets
all of the following conditions:

(1) which consists only of distribution and storage facili-
ties (and does not have any collecticn and treatment facilities);

(2) which obtains all of its water from, but is not owned
or operated by a public.water system which otherwise meets the
definition;

(3) which does not sell water to any person; and

- (4) which is not a carrier conveying passengers in inter-
state commerce. .

3.8. Sanitary Survey - An on-site review of the water
source, facilities, equipment, cperation and maintenance of a
public water system for the purpose of evaluating the adegquacy of
the source, design, facilities, equipment, operation and mainte-
nance for producing and distributing drinking water, as described
in the federal regulations adopted in this rule.

§64-3-4. Public Water System Construction, Alteration or Renova-
tion; Standards; Exceptions.

4,1. No person may construct, alter, renovate or award a
contract for any constructicn, alteration or renovation of a
public water system without obtaining a permit from the director.

4,2, Application for a permit tc construct, alter or reno-
vate shall be made to the director on forms prescribed by the
director at least forty-five (45) days priocr to the date on which
approval by the director is desired. The application shall be
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64 CSR 3

accompanied by an engineering report, maps, and detailed plans
and specificaticons of the proposed construction, alteration or
renovation prepared by or under the direction of a registered
professicnal engineer.

4.3, A permit to construct, alter or renovate may be re-
voked by the director for failure of the public water system to
comply with this rule.

4.4, A permit to construci, alter or rencvate is wvalid for
two (2) years from the date of issuance.

4,5, The public water system shall be constructed, altered
or renovated in accordance with the plans and specifications ap-
proved by the director in accordance with Design Standards for
Public Water Supply Systems, West Virginia Administrative Rules,
Division of Health, 64 CSR 42.

4.6. To the extent practical, all new or expanded facili-
ties shall be located outside o©f the one-hundred-year flood

plain.

4.7. The director has the authority to issue an order re-
quiring a change in the source of the water supply for the system
or in the manner of collection, treatment, storage, or distribu-
tion facilities of the system before delivery to the consumer as
may be necessary to safeguard the public health.

4.8. A permit to construct, alter or rencvate is not re-
quired for any minor addition te, or alteration or renovation of
an existing public water system which will not significantly
affect the quality or quantity of the water supply service ren-
dered. The work shall be done in accordance with the provisions
of Design Standards for Public Water Supply Systems, West Virgin-
ia Administrative Rules, Division of Health, 64 CSR 47 42.

A written description of the proposed additions, alter-
ations or renovations shall be submitted to the director no less
than ten (10) working days prior to implementing the additions,
alterations or renovations under this provision. The director
shall notify the system whether cor not the proposed additions,
alterations or renovations gqualify under this provision within
five {5) days of receipt of the descripiicn.

4,9, Aall public water supply systems using a raw water
source which 1is open to the atmosphere or subject to surface
runcff shall, at a minimum, provide filtration treatment.
§64-3-5. Permit to Operate a Public Water System.

5.1. A public water system shall be operated in accordance
with this rule and the federal regulations adopted in this rule.
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64 CSR 3

5.2. The director has the authority to develop a program
for the issuing of a permit to operate a public water system.
The permit is renewable annually and may be revoked for failure
to comply with the requirements of this rule or the federal stan-
dards adopted herein. The permit program shall be administered
uniformly. No permit shall be granted untii after the director
has completed a sanitary survey.

5.3. In the event of a proposed change in the ownership of
a public water system, a written application to transfer the
permit to operate shall be made to the director by the new owner
at least fifteen (15) days before the proposed change.

5.4, The current permit to operate shall be posted in a
conspicuous place at the public water system's treatment plant or
main office.

§64-3-6. Inspections and Sanitary Surveys of Public Water Sys-
tems.

6.1. Public water systems shall be inspected as scheduled
by the director and sanitary surveys shall be conducted by the
director in accordance with the federal regulations adopted in
this rule.

6§.2. The director has the right of access to all parts of a
public water system and shall be furnished access to all informa-
tion and records required tc be kept by this rule and the federal
regulations adopted in this rule.

§64-3-7. Public Water System Disinfection Requirements.

7.1, Disinfection with chlorine, chlorine dioxide, chloram-
ine or ozone 1is required of all public water systems, provided
the requirements of Section 7.6 of this rule are met.

7.2. The disinfectant shall be applied during treatment at
a point before entering the distribution system which will pro-
vide effective contact time.

7.3. The minimum chlorine contact time for groundwater
systems not influenced by surface waters is thirty (30) minutes
from the point of application to the point of delivery to the
first consumer or as stipulated in Design Standards for Public
Water Supply Systems, West Virginia Administrative Rules, Divi-
sion of Health, 64 CSR 42. At the end of the chlorine contact
time, minimum free chlorine residuals shall comply with the re-
quirements of Table 64-3A found at the end of this rule. For
these systems, the amount of residual disinfectant in the drink-
ing water at the treatment plant and in the distribution system
shall be determined at least once per day, or more often if con-
sidered necessary by the director.
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64 CSR 3

7.4. Surface water systems and groundwater systems under
the direct influence of surface waters shall meet the disinfec-
tion requirements of the federal regulations adopted in this
rule. - _

7.5, Chlorine residual testing equipment shall enable mea-
surement of free and total chlorine residuals to the nearest 0.2
milligrams per liter in the range of 0.0 milligrams per liter to
2.0 milligrams per liter.

7.6. TFor all public water systems, at least 0.2 milligrams
per liter of total chlorine residual shall be maintained through-
out the distribution system at all times.

7.7. The director has the autheority to authorize variances
in the chleorine disinfection parameters specified in this sec-
tion.

§64-3-8. Public wWater System Fluoridation.

8.1. Except for water systems operated by public schools,
average concentrations of fluoride present in the drinking water
of a public water system, which artificially adjusts fluoride
concentrations, shall be no less than the minimum and no higher
than the maximum concentrations shown in Table 64-3B found at the
end of this rule.

8.2. Average concentrations of fluoride present in a public
school drinking water system shall be no less than three (3.0)
milligrams peér liter and no higher than six (6.0) milligrams per
liter, with an optimum concentration of four and cne-half (4.5)
milligrams per liter.

8.3. The drinking water of fluoridated or defluoridated
public water systems shall be monitored once per day for fluoride
concentration. Records of the monitoring shall be maintained in
accordance with Sections 9 and 1C¢ of this rule.

8.4. At least once a month, a sample of drinking water
shall be submitted by the public water system to the director or
to a certified laboratory for fluoride analysis.

8.5. The requirements of Section 8.2 of this rule supersede
the requirements of the National Secondary Drinking Water Regula-
tions, 40 CFR Part 143, as applicable to fluoridaticn of public
scheool drinking water.

§64-3-9. Public Water System  Control Tests and Record
Maintenance

9.1. Records of microbiocleogical, turbidity, radiclogical

and chemical analyses, or a summary thereof, shall be retained at
a convenient location on or near the premises of the public water
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64 CSR 3

system. Turbidity, radiological and chemical analytical records
shall be kept for ten (10} years. Control test, micrcbiclogical
and operational records shall be kept for five (5) vears. All
tests and analyses required by this rule or the federal regula-
tions adopted in this rule, with the exception o©f on-site water
system operational tests, sheall be conducted by a laboratory
certified by the director.

9.2. The records shall include the date, place and time of
sampling; the name of the person who collected the sample; iden-
tification as to whether it was a routine distribution system
sample, resample, raw or drinking water sample, or other special
purpose sample; the date of the analysis; the laboratory and
person responsible for performing the analysis; the analytical
technique or method used for microbiological testing; and the
results of the analysis.

9,3. Records of action taken by the system to correct vio-
lations of this rule or the federal regulations adopted in this
rule shall be kept for three {3) years after the correction is
completed.

9.4. Copies of written reports relating to sanitary surveys
of the system shall be kept for ten (10) years.

9.5. Records concerning a variance or exemption from this
rule or the federal regulations adopted in this rule shall be
kept for at least five (5) years following the expiration of the
variance or exemption.

§64-3-10. Adoption of National Regulations.

10.1. The following National Primary Drinking Water Regula-
tions and Naticnal Secondary Drinking Water Regulations, promul-
gated and published prior to January 1, 583 1894, as final rules
are hereby adopted by reference: '

1¢.1.1. 40 C.F.R. Part'1417—except—fer-Sectien—iéifzifd&fzi
and-Subpart-I-{the-tead-and-copper-ruiey;

10.1.2. Subparts F and G of 40 C.F.R. Part 142, except for
Sections 142.57, 142.60, 142.61, and 142.62(c)-142.62(h); and

1¢.1.3. 40 C.F.R. Part 143.

10.2. The Director shall use the provisions of 40 C.F.R.
Part 142, Subparts F and G, as adopted in this rule as applicable
in granting exemptions.

10.3. In the event of a conflict between a federal standard
adopted in this rule and a state standard adopted in this rule,
the more stringent standard applies, except as stated in Section
8.5 of this rule.
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64 CSR 3
10.4. Copies of these regulations are available from:

U.S. Environmental Preotection Agenc
Region III .
841 Chestnut Bulilding

Philadelphia, PA 18107

§64~3~11. Bottled Water Treatment Plants and Distributors.

11.1. No perscn may operate a bottled water treatment plant
in this State without receiving a permit to bottle and distribute
water from the director.

11.2, No person may distribute bottled water in this State
without receiving a permit to distribute bottled water from the
director.

11.3. Application for a permit to becttle and distribute
water shall ke made to the director on forms prescribed by the
director. Four (4) sets of completed applicaticns, and plans and
specifications for the treatment plant shall be submitted to the
director for approval at least forty-five (45) days prior to the
date on which a permit from the director is desired.

11.4., The source of the water toc be bottled and the bottled
water shall comply with the requirements of this rule and the re-
guirements of the federal regulations adopted in this rule per-
taining to primary and secondary centaminants, sodium, £fluori-
daticn, maximum cecntaminant levels, sampling technigques and moni-
toring freguencies, for a community water system, except that the
monitoring fregquency for microbiological contaminants shall be no
less than once each week.

11.5. A bottled water treatment plant shall be operated in
accordance with the provisions of the federal standards, Current
Good Manufacturing Practice in Manufacturing, Packaging oxr Hold-
ing Human Food, 21 CFR Part 110, in effect as of October 30,
1990, and these standards are hereby adopted by reference.

11.6. Each in-State bottled water treatment plant shall be
inspacted every twelve {l1l2) months or as ctherwise determined by
the director. ' :

11.7. An ocut-of-State bottled water treatment plant desir-
ing to distribute bottled water in West Virginia shall apply for
a permit to bottle and distribute bottled water on forms approved
by the director. Four (4) copies of all materials shall be sub-
mitted. The out-of-State treatment plant shall comply with the
requirements of this rule and the federal regulations adopted in
this rule for in-State bottled water treatment plants. Subse-
gquent to the initial evaluation, monitoring of the treatment
plant by the regulatory agency of the state wherein the treatment
plant is located 1is considered acceptable for the purposes of
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64 CSR 3

this rule. The out-of-sState treatment plant shall notify the
director of any corrective action it is required to take by its
state regulatory authority and shall notify the director of any
change in ownership or in the event that it closes.

11.8. A perscn wishing to distribute bottled water in the
State who does not operate a bottled water treatment plant shall
apply for a permit to distribute bottled water on a form approved
by the director. The applicant shall identify the lccation of
the plants from which the bottled water is obtained and any dis-
tributor other than the bottled water plant from which the bot- -
tled water is obtained and shall provide other information re-
quired by the director. The director shall grant a permit to
distribute bottled water if the bottled water complies with the
reguirements of this rule.

1i.9, A permit issued by the director may be revoked f£for
failure to comply with provisions of this rule,

§64-3-12. Public Water System Reporting Requirements.

12.1. Unless otherwise specified in this rule or the feder-
al regulations adopted herein in thig rule, the results of any
test, measurement or analysis reguired to be made by this rule or
the federal regulations adopited in this rule shall be reported to
the director within forty (40) days of the system's receipt of
the tesit, measurement or analysis.

12.2, Analytical results for +total trihalomethane (TTHM)
analyses shall be reported to the director within thirty (30)
days of the system's receipt of the results.

12.3., Failure to comply with this rule or the federal regu-
lations adopted in this rule shall be repcrted to the directoer
within forty-eight (48) hours of the discovery of the violation.

12.4. Analytical results of tests performed by the labora-
tory of the division of health are not required to be reported.

12.5. A written summary of the pubklic water system opera-
tion, test data, and other infermation as may be required by the
director shall be submitted to the director at least once per
month. The director may require more frequent reports in cases
where there are public health concerns.

12.6. All reports and summaries reguired by this rule or.
the federal regqulations adopted in this rule shall be submitted
in a manner or form approved by the director.

12.7. The water supply system shall submit to the director
a representative copy of each type of notice distributed, posted
or made available to the public or media within seven (7) days
following any notification of the public of a violation of this
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64 CSR 3
rule or of the federal regulations adopted in this rule.

§64-3-13. Certification of Laboratories to Conduct Drinking Water
Tests.

13.1. All 1laboratories bproviding drinking water testing
results for purposes of this zrule or the federal regulations
adopted in this rule shall be certified by the director or by the
Federal Environmental Protection Agency.

13.2. A certified labkoratory shall comply with the reguire-
ments of this rule and with the requirements and criteria con-

tained in the sections titled "Local Laboratories," "Other Con-
siderations for Laboratory Certificetion," "Reguirements for
Maintaining Certification Status,” "Criteria and Procedures for
Downgrading/Revoking Certification Status,” and "Training," of

Chapter III, and in Chapters IV, V and VI of the federal Environ-
mental Protection Agency's Manual for the Certification of Labo-
ratories Analyzing Drinking Water, Third Edition, April, 1890,
Change 1, October, 1991, and Change 2, September, 1992 and these
parts of the manual are hereby adopted by reference.

13.3. An in-State laboratory shall submit an application
form when seeking initial approval sixty (60) days prior to the
date certification is desired. '

13.4. A laboratory located outside the boundaries of this
State shall be certified by the director if:

13.4.1. It has been certified by the Federal Environmental
Protection Agency; or

13.4.2. It has been certified by a program for the certifi-
cation of laboratories eguivalent to the program of this State as
determined by the director. If the program of the state In which
the laboratory is located is not judged equivalent, the laborato-
ry may request an on-site evaluation and full certification re-
view by the director. -

13.5. An out-of-state laboratory shall submit an applica-
tion form when seeking initial approval and shall include with
its application evidence of compliance with Section 13.4.1 or
13.4.2 of this rule. The out-of-state laboratory shall notify
the director immediately of any change in its certification sta-
tus under Secticn 13.4.1 or 13.4.2.

13.6. An on-site inspection of in-State laboratories to
determine compliance with this rule and the federal standards
adopted in this rule shall be conducted initially prior to cer-
tification, and at least every three (3) years thereafter. The
division has the right of entry upon proper identification at any
time considered necessary during operating hours in order to
conduct the inspections.
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64 CSR 3

13.7. Certificates of approval shall be issued upon initial
approval and are renewable on an annual basis thereafter pursuant
to the conditions listed in this rule. Certificates issued will
contain the name and location of the laboratory, a laboratory
code number, the name of the laboratory director and the date of
expiration of the certificate.

13.8. Certified laboratories shall notify the director when
there is a change in ownership, laboratory director, technical
personnel or location of the laboratory.

13.9. The director shall administer and use the criteria
and procedures of the Section titled "Criteria and Procedures for
Downgrading/Revoking Certification status" cf the Manual for the
Certification of Laboratories Analyzing Drinking Water referenced
in Section 13.2 of this rule.

§64-3-14. Penalties.

Any perscn who violates any provision of this rule or orders
issued under this rule, is guilty of a misdemeanor, and upon
conviction thereocf, shall be fined not less than twenty-five
dollars ($25) nor more than two hundred dollars ($200) and each
day's violation shall constitute a separate offense. In addi-
tion, thereto, the diresctor of health or his or her authorized
representative may seek injunctive relief in the circuit court of
the county in which all or part of the public water system is
situated for threatened or continuing violations. For a willful
violation of this rule or orders issued under this rule, a per-
son, upon a finding therecf by the circuit court of the county in
which the violation occurs, is subject to a civil penalty of not
more than five thousand dollars (%$5,000), and each day's viola-
tion is grounds for a separate penalty.

§64-3-15. Administrative Due Process.

Those persons adversely affected by the enforcement of this
rule desiring a contested case hearing to determine any rights,
duties, interests or privileges shall do so in a manner pre-
scribed in the Rules of Procedure for Contested Case Hearings and
Declaratory Rulings, West Virginia Administrative Rules, Division
of Health, 64 CSR 1.

§64-3-16. Severability.
The provisions of this rule are declared to be severable.

If any provision of this rule is held invalid, the remaining
provisions remain in effect. '
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TABLE 64-3A. Minimum Levels of Free Chlorine Residual at Various
Water Sample pH Levels

FREE CHLORINE

pPH VALUE RESIDUAL
Up tco 7.0 0.4 mg/l
7.1 to 8.0 .6 mg/l
8.1 to 9.0 1.0 mg/1

TABLE 64-3B. Average Acceptable Range of Fluoride Concentration
at Various Annual Average Maximum Daily Air

Temperatures
ANNUAL AVERAGE MAXIMUM FLUORIDE CONCENTRATION
DAILY AIR TEMPERATURE ] IN MILLIGRAMS PER LITER
Lower Optimum Upper
53.8 - 58.3° F 0.8 1.1 1.5
12.1 - 14.6° C
58.4 - £3.8° F 0.8 1.0 1.3
14.7 - 17.7° C
63-9 - 70-60 F 0-7 019 102
17.7 - 21.4° ¢
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY CF STATE

AGENCY: Board of Hezalth

RULE: - Amendmenis, Series 3, Public Water Systems
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Following review under WV Ccde 28A-3-15zg, it is the decision of the Secretary of State

that the above emergency rule be approved. A ccpy of the complete decision with
required findings is available from this office.

KEN HECHLER
Secretary of State
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AGENCY: Board of Health
RULE: Amendments, Series 3, Public Water Sysiems
FILED AS AN EMERGENCY RULE: JUNE 7, 1894

par. The Beard of Health (Board) has filed the above amendmenis as an emergency
rule.
nar. West Virginia Code 2%A-3-a regquires the Secretary of State to review all

par.

par.

par.

emergency ruies filed_after March 8, 1986. This review reguires the Secretary of
State to determineg if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of iis
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promulgation of an emergency ruie.

Following review, the Secretary of State shall issue a decisicn as to whether or not
such an emergency rule should be disgpproved [(29A-3-a{a)].

{A) Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend cr repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secratary of State and forthwith with the Legislative Rule-Making
Review Commiitee (LRMRC).

If an agency has accomplished the above two reguired filings with the appropriate
supporting decuments by the tims the emargency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sooner, the Sacretary
of State shall rule in favor of procedural compliance.




par. 6

par. 7

par. &

par. 2

par. 10

The Board filed this emergency ruie with supporting documents with the Secretary
of State June 7, 1884 and with the LRMRC June 7, 1984.

It is the determination of the Secretary of State that the Board has complied with
the procedural requirements of WV Code §25A-3-15 for adoption of an emergency
rule.

(B) Statuiory Authority -- WV Code §16-1-2a reads in part:

The state board of heaith shall prescribe by legislative rule the maximum contaminant
levels to which all public water systems shall conform in order to prevent adverse
effects on the health of individuals, and, if it deems appropriate, treatment technigues
that reduce the contaminant or contaminants to a level which will not adversely affect
the health of the consumer. Such rule shall contain provisions fo protect and prevent
contamination of wellheads and well fields used by public water supplies so that
contaminants do not reach a level which would adversely affect the health of the
consumer.

If shall further prescribe by legislative rule minimum requirements for: Sampling and
testing; systemn operation; public notification by a public water system on being granted
a varianee or exempltion or upon failure to comply with specific requirements of this
section and regulafions promulgated under this section; record keeping; laboratory
certification; as well as procedures and condifions for granfing variances and
exemptions to public water systems from state public water systems regulations.

In addition, the state board of health shalil establish by legislative rule sef out in §29A-
1-1 ef seq. of this code, requirements covering the production and distribution of bottled
drinking water and may by legislative rule, as set out in §29A of this code, establish
requirements governing the taste, odor, appearance and other consumer acceptability
paramefers of drinking water.

All regulations authorized under this section shall be promulgated by legislative rules
in accordance with $29A-3-1 ef seq. of this code.

it is the determination of the Secretary of State that the Board has not exceeded
its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 22A-3-15(g) defines "emergency” as follows:

(g} For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or is necessary to comply with a time limitation established by this code or by
a federal statute or regulation or to prevent substantial harm to the public interest.




par. 11

par. 12

par. 13

par. 14

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exisis a nexus beiween the preposal and the circumstances creating at least

one of the above three emergency categories.

The facts and circumstiances as presented by the Board are as follows:

The Public Water Systems rule is the basis for the existing state drinking water
monitoring program, which is, in part federally funded. Failure to promulgate rules
which conform to federal requirements and timetabies jeopardizes this established
and needed pregram to monitcr and werk towards continued improvement of West
Virginia's drinking waier supplies. It is necessary to emergency file these

amendments io the rule to meet federal deadlines.

It is the determination of the Secretary of State that this proposal gualifies under
the definition of an emergency as defined in §28A-3-15(g) due o a Fedsral

requirement to implement this rule. (See attachment.)

This decision shall be cited as Emergency Rule Decision 8-94 or ERD 9-24 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Board of Healih, the Atiorney General and the

Legislative Rule Making Review Cemmissicn.

,

Ao Heotts
KEN HECHLER
Secretary of State
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West Virginia Department of Health and Human Resowces -
U.S8. Environwnental Protecton Agency - Region (It
Primacy Exiension Agreomernt
for the
" Lead and Copper Rule

On May 27, 1992, the West Virginia Depanmant of Maealth and Human Resources (WVDHHR)
requested an extension from the U.8, Environmental Protection Agancy (EPA) Region Il for meeting
the primacy requirements of the Lead and Copper Rule (LCR). Information supporting the extension
ragquast was contalned in the May 27, 1992 letter and is made part of this Extension Agreement (EA)
as Attachment 1, EPA Region It has determined these reasons are valid pursuant to 40 C.F.R. §
142.12{b). EPA Region ili has alss determined that WVDHHR is making a good faith effort to meet the
requiremants of the Public Water System Supervision (PWSS) Program, daspite conditions beyond the
control of the Department that will prevent them from meeting the LCR regulatory deadiine of
Pecembar 7, 1992

EPA Ragion Il is herseby granting the State of West Virginia an extension until June 7, 1994 for

approval of revisions to its PWSS Program. This extension is granted under the condiions agreed to
in this document,

REASONS FOR REQUESTING THE EXTENSION

o] The State currently facks the reguiatory authority to implement and enforce the LGR
reguiations, The magnitude of the regulatory and administrative procedures required for
davelopment and adoption of the ragulations will prevent WVDHHR from adopting the
regulations by December 7, 1992,

o The extension will allow for State legislative review and approval to amend the West Virginia

Board of Health's Public Watsr Supoly Requlations,

CONDITIONS OF THE EXTENSION

0 WYDHHR will inform community water systems (CWSs) and non.transiant, non-community
water systems (NTNCWSs), and certified laboratories of their rosponsibility to meat new EPA
and upcoming State requiremertts, Uniil EPA approves the State revision, EPA will ba the
ultimate enforcement agency when formal enforcernent actions are required, WVDHHR will
phase in distribution of the EPA guidance manuals and/or WVYDHMR surnmarles by system
size with priarity distribution to the larger systems first, WVDHHR will inform all CWSs and
NTNCWSs by Apid 1, 1943 at the iatest.

e WVDHHR will collect laboratory and other compliance and operation data required by the LCR
reguiations. WVDHHR will, at that same time, make compliance determinations and raport
viciation data to EPA in the Federal Reporting Data System (FRDS) format beginning with 2nd
Quarter FY "83 {(January-March 1983),

o Initial compliance data will inciuds:
1) the resufts of lead and copper, and water quality parameter (WGP) monitoring for
iarge CWSs (systems serving more than 50,000 peopie) for the two inltlal monitoring
periods of January 1 to June 30, 1992 and July 1 to Dacember 31, 1992,
2 the resutts of lead and copper monitaring for medium CWSs and NTNCWSs (systerms
sarving 3,301 to 50,000 people) for the first (of twa) initial monitoring period of July 1
to December 31, 1982
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3) the results of WQP moritaring for medium CWSs and NTNCOWSs that exceeded the
tead or copper action level during the Juty 1 to Dacamber 31, 1992 monitoring period,

Subsequent compliance data will include:

1} the results of isad and copper menitering for mecdlium CWSs and NTNCWSs for the
second (of two) monitoring periad of January 1 to June 30, 1883,

2) the results of WQP monitoring for medium CWSs and NTNCWSs that exceed the lead
or copper action feve! during the January 1 to June 30, 1993 monitoring period.

3) the resuits of lead and copper monitoring for small SW8s and NTNCWSs (systems

sarving 3,300 or less people) for the twe initial monitering periods of Jduly 1 to
December 31, 1993 and January 1 10 June 30, 1924,

4) tha resufts of WQP monitoring for small CW8Ss and NTNCWSs that axcesd the action
level for lead or copper during either or bath monitoring periods.

Afier reviewing the data, WVDHHR will actify aill PWSs that axceed ths lead action tevel (0.015
mg/L & the 90th percentitd), or the copper action level {1,3 myg/l at the 80th percentiie), that
the systems raust:

1) collect source water samples and submit the data along with a treatment
recommandation 10 remdve laad or copper in the source watey.
2) conduct corrasion control studies or propesa an optimal ¢orrosion contro! treatment,

3) daiiver the EPA-devalopad public aducation program to thelr customers within B0 days
of exceedance of the action laval,

4} continue the deliverance of the public education program for as long as the system
exceeds the action level.

WVDHHR will notify all large PW3s that they must conduct corrosion control studies
regardiess of whether or not they exceeded the (ead or copper action leval during either or
both of the initial six-month monitoring periods. WVDHMR will notify alf large CWSs that
corrosion contro! studies must be recaived by WYDHHR by July 1, 1984,

For those madium PWSs that exceedad the isad or coppar action lavel, the State must take
one of the following two actions:

1. By Jarwary 1, 1294, WYDHHR will notity medium PWSs that excesdsd the lead or
copper action level that they must conduct corresion control studies,
OR
2. By July 1, 1954, WVDHHR will nolify medium PWSs that exceedad thse action lavel of

the optimal corrasion comtro! treatment designated for each system by the State.

WVDHHR will raport {as required by 40 CF.R. § 142.15) to EPA by February 15, May 15,
August 15, and Novamber 15 of each year the following information related to each CWS's
and NTNCWS’s compliance with the treatment technigues for lead and copper under 40
C.F.R. § 141, Subpart | during the preceding calendar quartar:

1) Each CWS ang NTNCWS which exceadad the laad and copper action jevels and the
date upon which the sxcendance ocours (592 Note balow).

8 Each CWS and NTNCWS required to compiste the corrosion contro! evaluation
spacified in 40 C.F.R. § 141.82{c) and the date WVDHHR racaived the rasults of the
evaluation from each system (see Nota baelow).

3) Each CWS and NTNCWS for which WYDHHR has designated optimal corrosion
comtrol treaiment under 40 C.F.R. § 141,82{(d), the date of the dstermination, and each

2
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CWS and NTNCWS that compieted instaflation of treatmert as centified under 40
C.F.R. § 141.90(c)(3).

4) Each CWE and NTNCWS for which WVYDHHR has desigrated optimal WQPs under 40
C.F.R. § 141.82{)) and the date of the determination.
5) Zach CWS and NTNCWS which WVDHHR has required to install source water

waatment under 40 C.F.R. § 141.83(b)(2), the date of the determination, arxd each

systemn that completed instalation of treatment as certified under 40 C.F.R. §

141.80(d)(2).

6) Each CW§S and NTNCWS tor which WYDHHMR has specified maximum permissibie

source water levels under 40 CF.R. § 141.83{D){(a} (see Note baiow),

Note:  Changas in some of the State reporting requiremearis of 40 CF.R, § 142.15
have besn developed but have not yat bean prornuigated. Upon publication
cf thesa changes in the Eederal Registar, these EA conditions will ba revised.

o WVDHHR will provide technical assistance to public water systems.

o} WVDHHR will assist EPA in the devalopmant of the technical aspetts of enforcement actions
and In conducting informal follow-up on viclations (telephone calle, latters, ete.).

o WVDHHR currently projects the adoption and effeciive dats of the LOR regulations to be no
later than June 7. 1994. The Departmernt will submit draft regulations, crosswalks and
checklists for the LOR addressing the appropnaze spacial primacy conditions found at 40
C.E.R § 142.16(d) by Apsil 1, 1964,

0 WVDHHR must submit a final PWSS Program Primacy Revision Application, including the
Attorney General's statement and alf cther materials necessary for approval of the State's
PWSS Primacy Program as required by 40 C.F.R § 142.12(c) by June 7, 1954, or 30 days
after the offective date of the State’s LOR reguiations, whichever iz earfier.

o} It requested, EPA Region Il will assist WVOHHR In the development of technical guidalines,
regulation summaries, or implemenation protocols for the LCR regulations.

fo EPA Regicn lil will notify WVDHHR of any federal anfercement actians taken under these
ragulstions.

STEPS TO BE TAKEN TO REMEDY PROGRAM DEFICIENCIES

o WVDHHR will request approval for additional funds for the State's fiscal year baginning July 1,
1988, EPA Region lll will work to ensure that the faderal funding for West Virginia's PWSS
Program ramains 3t or near the curent isvel.

o WVDHHR and EPA Region Il wilt actively premote the importance of State retention of primacy

for the PWSS Program to ioca! governments, waterwarks owners, and professional sogiaties
and agsociations.

o] The Department's performancs in imptemanting the abave conditions of this EA will be

avaiuated In (he Second and Fourth Quarter &valuations of FY '83 and FY '94. £PA may
initiate the primacy withdrawal process on tha basis of these evaluations if WVDHHR has nat
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suffilled the conditions of this EA,

0 if, after the maximum extension pariod has explred, EPA determines that the State's PWSS
Program does not meet the minimum requiramerts for primacy, EPA Region lif will initiate the
primacy withdrawal process,

0 EPA Ragion Il will review and approve or disapprove the Siate’'s PWSS Program revision
application under the proceduras found at 40 C.F.R. § 142,12, 142,13, and 142.17.

o WYDHHR will providge to EPA Region Il copias of all notices to water supplies and guidance 10
staff developad in conjunction with the LCR regulations.

© This agraement may be modified upon written consant of both parties.
Wa the undersigned agres thal our respective Agancies will condugt the tasks fisted in this

document to ensure full implementation of the fedsral LOR untit WVDHHR has adopted the regulations
and EPA has approved the State's revisions to their PWSS Program,

Stanioy L. Laskowski, Acting Administrator W, Donald Waston, M.D., Acting Secretary
(.8, Environmental Protection Wast Virginia Department of

Agancy Region il Health and Human Resources

Pate Dais [ ~i=92




