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TITLE 6%
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

§69~2-1. General ,

1.1, Scope - This legislative rule implements the provisions of the
Omnibus Health Care BAct, West Virginia Code, §16-29D-1 et seg., 188%., Under
the Act, the Secretary of the Department of Health and Human Resources is
charged with +the responsibility of p;pmulgating ruleg to . carry out the
provisions of the Act. The agencies subordinate to the Secretary under the
provisions o©f the Act and to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Division of Employment Securityv, and
the Division of Workers' Compensation. In addition, section 3 of the Act
specifies that c¢ertain entities not within the Department of Health and Human
Resources are also subject to the provisions of the Act and of this rule. Those
cther entities are the Puklic Employees Insurance Agency within the Department
of Administration, the Divisieon of Rehabilitation Services under the State Board
of Education sitting as the State Board of Rehabilitation, and the Board of
Trustees, which has responsibility for the state’'s medical schools, within the
Depariment of Education and the Arts. All of these governmental entities either
are Invelved . in provision of health care services o beneficiariss of their
programs or pay for health care services deliversd to those beneficiaries, or
both, as well as often providing many other services to the beneficiaries of
those governmental entities' programs.

1.2. Authority - West Virginia Code, $16-23D-7.

1.3. Related Rules - This legislative rule is distinct from, bhut is to
be read in conjunction with, other rules %o be promulgated under the
authority of West Virginia Code, §16-29D-7. One such rule will zrelate +o.
precedures for administrative hearings: others will relate to payment for _
medical services by the departments and divisions subject to the 2Act.

1.4, Filing Date -

1.5. Effective Date -
§69-2-2. Definitions

2.1. As used in this legislative =rule, the following terms, words, and
phrases have the meanings stated below unless in any instance where such term,

word, or phrase is emploved the context cleariy indicates that ancther meaning
is intended.
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2.2, The term "Act" means the Omnibus Health Care Act which is codified at
W. Va. Code §1€6-29D-1 et seg., as amended.

2.3. The terms "Code of West Virginia" and "West Virginiz Code" mean the
West Virginia Code of 1921, as amended.

2.4, The term '"coordination of benefits" means a provisien which
establishes an order in which two or more insurance contracts, plans or programs
covering the same beneficiary pay their claims, with the effect that there is no
duplication of benefits.

2.5. The terms "health care," "health gare services," or 'health c¢are
treatments" mean clinically related preventive, diagnestic, treatment, or
rehabilitative services whether provided in the home, o©ffice, hospital, clinic
or anv other suitable place either inside or cutside the state of West Virginis
provided or prescribed by any health care provider cor providers. Such services
include, among others, medical supplies, appliances, laboratory, preventive,
diagnostic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent . care,  medical physicians, esteopathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and peodiestric services and supplies as may bhe prescribed by such health
care providers but not other dental services.

2.6, The term "health care provider" means a person, partnershio,
corporation, facility or institution licensed, certified or authorized by law to
provide precfessicnal health c¢are sgervices in or outside this state to an
individual during this individual's medical care, treatment or confinement. For
the scole purpose of this rule and the implementaticn of the Act, the term does
not include pharmacists and pharmacies. At the option of a medical
corporation, evidenced by the filing of a statement with the director ¢f the
Public Employees Insurance Agency and the assignment of separate provider
numbers by the state departments and divisions paying for health care services
under the provisions of the Act, each individual providing professional health
care services within such corperation shall be considered as a separate health
care provider.

2.7. The term "life-threatening medical or surgical emergency" includes an
emergency pesing an  imminent threat of significant, permanent and clearly

recognizable bodily impairment such as blindness or less of limb.

2.8. ' The term "this rule' means the present legislative rule which has
hbeen designated as Title 69, Series 2.

2.9. The term '"the Secretary" means the Secretarv of the Department of
Health and Human Resources.
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§69-2-3. Purpose

3.1. The purpose of this rule is to implement the Act. In adeopting the
Act, the Legislature stated that it intended '"to provide a framework within
which the departments and divisions of _state government can cocperate to effect
cost savings for the provision of health <are services and the payment thereof.
It . is the purpose of the Legislature to encourage the long-term, well-planned
development of fair, eguitable and cost-s2ffective systems for 2ll health care
providers paid or reimbursed by tha public employees insurance agency, the state
medicaid program, the workers' compensation fund or the division of
rehabilitation services." West Virginia Code,. §16-29D-1(b). This same purpose
is applicable to the Division of Health.

3.2, In order to achieve this purpose, +the Legislature directed that
the state must ensure the delivery of high quality health care services and
effect c¢ost savings in the provision of health care services. The Leglslature
cencluded that it is in the best interests of the state and its citizens for the
various state departments and divisions, including the state's medical schools,
which are invelved in the provision of health care services and the pavment
thereof, to cocperate Iin the generation ¢f cost savings and in ensuring the
gquality of the health care services delivered to the beneficiaries of all the
state-supported programs.

§69-2-4. Non-Interference with the Medicaid Program

It 1is expressly recognized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers the
state's medicaid program. Thus, it is the intention of this rule that nething
contained herein shall be interpreted, construed, or applied to interfere with
the powers and actions of the single . state agency which, in keeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to ke in the best interest of that program and its beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5.1. In order to assure and to increase access to gquality health cars
gervices for all state program beneficlaries, and in particular the state's
medicaid Dbeneficiaries, the Act requires that any health care provider who
agrees +to deliver health care services to any benefigiary of & health care
pregram of any one or moere of the departments or divisions ©of the state, the
charges for which shall be paid or reimbursed bv such department or division,
also not refuse to take the beneficiaries of ancther state program because they
are Dbeneficiaries of that other program and would have their health care
services paid for under that other program. However, the health care provider
retains his or her or its rights to refuse to accept any patients for reasens
nect related to thelr status as beneficilaries of such other program. Examples of
such unrelated reasons are that the health care provider is nct taking any new
patients, that the health care provider accepts patients only upon referral and
the beneficiary has not been referred, that the health care provider doess not
practice in +the field of health care =service specifically needed by the
beneficiary, +that the beneficlary does nct require the health care services
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regquested, that the beneficiary is an uncocperative patient which fact is known
to the heaith care provider through the provider’'s own personal knowledge and
experience, and similar non~discriminatory reascns.

5.2. With the exceptions noted below in subsecticon 5.4, anv health care
provider who agrees to provide coverad health care services tc any beneficiary
of a state program alsc agrees to take as patients for covered services the
beneficiaries "of all other state programs. Refusal +to take a particular
beneficiary or class of beneficiaries bercause, in whele or in part, the
individual or class of individuals are participants in &z particular state
program shall cause the health care provider to be in vieclation of the Act and
this rule. :

5.3. A health care provider will be presumptively in cocmpliance with the
provisions of subsectien 5.2 of this rule, if

5.3.1. The health care provider actually delivers covered health care
services tc all %Tteneficiaries who request services or refuses +to deliver
services only for reasons not related to such perscns' stztus as beneficiaries
under a particular state program as provided in section 3.1; or

5.3.2. With respect to beneficiaries of the state's medicaid program, the
health care provider actually delivers hezlth care services to a sufficient
number o¢f patients who are beneficiaries cf the state's medicaid program o
equate to at least fifteen (13) percent of the health care provider's total
active patient pcopulation. An active patlient 1z one to whom the health care
provider_ has delivered health care services within the two vears preceding the
date on which the determinaticn is being made. For these health care providers
who practice in both obstetrics and gynecoclogy, such a provider will be
presumptively in compliance with respect to beneficiaries of +the state's
medicaid program if the provider actually delivers covered health care services
to all beneficiaries who regquest obstetric services, or to at
least a sufficient number of beneficiaries to eguate to =at least fiftesn
(15) percent of the previder's total active shstetric patient population and, if
the provider actually dJdelivers covered health care services +o all such
teneficiaries whe request gynecolegical services, or to at least a sufficient
nunber of such beneficiaries teo squate tc at least fifiteen (13} percent of the
provider's total active gynecological patients.

5.3.2.1. In making a determination of the sufficient number of patients
who are Dbeneficiaries of the state's medicaid program tc egquate to at least
fifteen (15) percent, nothing in this rTule should be construed as requiring
the provider to cease delivering health care services +to patients who
are beneficiaries of other states' medicaid programs. Provided, however, that
in determining presumptive compliance under subsection 5.3.2 of these rules, a
sufificient number of patients who are beneficiaries of the gstate's medicaid
pregram will be equated to at least fifteen {(15) percent of the provider's
active patients who are state residents. Preovided, however, that the provider
shall not refuse to take beneficiaries of this state's medicaid program as his
or her ypractice admits appropriate new patients. Provided further that the
provider shall not discriminate in accepting patients in faveor of beneficiaries
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of another state's medicaid program and against beneficiaries of +this state's
medicaid program because of differing rates ¢f reimbursement.

5.2.3., With respect to beneficilaries of the state's medicaid program, the
health care provider expends a substantial amount of his, her or its actual
practice _time, egual +to zapproximately fifteen (15) percent, providing
services to patients who are beneficiaries of the state's medicaid orogram, or
other programs recognized by the Secretary as serving indigent citizens of
the state, either in the provider's own practice or facility, or in practice
settings or sltes which are operated or organized by the state or federal
government cor not-for-preofit co¥peorations, organizations or agenciez, or some
combination o©f Dboth. Fuli-time and clinical faculty of teaching pregrams
recognized by the Secretary as serving indigent citizens of the state may count
toward the fifteen (15) percent practice time hours spent either directly
providing patient care in cennecticn with such program or time spent assisting,
consulting with, supervising or training students in the actual provision of
such patient care.

5.3.4. For purposaes of determining compliance with the provisions of
subsection 5.2 of this rule, a provider will receive credit £for good faith
efforts to schedule appolntments for state program beneficiaries, including

beneficiaries of the state's medicaid program or cther indigent care programs
recognized by the Secretary pursuant to subsection 5.3.3 of this rule,
regardless of whether or not the prospective patient actually appears for the
appointment.

5.4. The implied agreement set forth in subsection 5.2 of this rule shall
not arise in the following circumstances:

5.4.1. When the health care provider delivers health care services o =a
state pregram beneficiary which are immediztely needed to resolve an imminent
life-threatening medical cr surgical emergency: Provided, that once the disease
or injury which caused the emergency is stabilized, then further treatment of
that Dbeneficiary by the health care provider will give rise +o the implied
agreement., Provided, however that the health care provider must be willing to
deliver health care services %o any state program beneficiary which are
immediately needed to resolve an imminent life threatening medical or surgical
emergency, until the disease or injury which caused the emergency is stabilized.
For the purpose of this subsection, stabilize means resclved or no longsr
requiring treatment for the specific occurrence; or

5.4.2. When a physician who is on the staff of a hospital or other health
care facility and who as part of his eor her duties as an on-call staff physician
must deliver health care services 4o persons who present themselves at the
facility, then if eny such person is a beneficiary of a state program the
implied ag¥éement set forth in subsection 5.2 will no%t arise as a result of +the
health care provider's delivering health care services and a1l necessary follow-
up services +o that beneficiary. Provided, that the health care provider
must deliver _health cars services as such on-call staff phvsician and all
necessary follow-up services +to the beneficiaries of any state program
presenting themselves at the facility, However, 1f the health care provider
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delivers health care services to that beneficiary for an unreslated condition as
part of the hezlth care provider's private practice, then the implied agreement
will arise. An example o¢f this sub-subsection is a physician who is on
the staff of 2 hospital which has medical staff bylaws reguiring all physicians
to take turns in the hospital's emergency reoom and to tyeat all rpersons who
present themselves Zor health care services at that emergency room. The
treatment by & physician of a state program beneficiary who comes +to the
emergsency room and the provision of all necessary follow-up services will not
obligate that physician to deliver health ¢care services to.other state program
beneficiaries. But, 1If the physician elects to treat that beneficiary for
unrelated conditions in +the physician's private office, then the implied
agreement to treat other state program beneficiaries will arise at the time the
unrelated treatment is provided.

5.4.3. When 2 health care provider who has agreed to.serve state program
beneficiarises reguires the services of ancther provider (e.g., for coverzage,
consultation, second opinion, or assistance with a procedure), in connection
with the treatment of a state program beneficiary or beneficiaries, and cannot
locate to perform such service another provider who has agreed to serve state
orogram beneficiaries, +then the provider in need may reguest a provider who has
withdrawn £rom <treating state program beneficiaries pursuant to section & of
this rule to perform the needed service. Provision of such service in good
faith by a provider who has withdrawn shall not subject the provider %o the

implied. agreement set forth in subsection 5.2 of this rule. Moreover, such . _

provider may be paid by the zppropriate state program, i1f the provider who
requested the service either cobtains precertification autheorization for the
sarvice from the state agency or sulmits, promptly after the service has besen
rendered, a brief written statement tc the state agency explaining why the
services of a withdrawn provider were utilized. Such statement shall describe
what efforis were made to locate a non-withdrawn provider; provided, howaver,
that such efforts shall not be required in an emergency situation, whether

life-threatening, or otherwise. f 2 health care provider who serves state
program beneficiaries will reguire the services of a withdrawn orovider on an
cengoing, periodic or repeat basis (e.g., for coverage), the provider shall

request in writing from the director of the Public Empliovees Insurance Agency an
exception which will authorize the withdrawn provider tc provide the required
service and be paid by the appropriate state agency, without subjecting the
provider to the implied agreement set forth in subsecticn 5.2 of this rule. The
directer of the Public Employees Insurance Agency may approve such request if
the director f£inds that the service is not reasonably available frem a provider
who 1s serving state program beneficiaries, or for other good cause.

§69-2-6. Withdrawal by Health Care Providers from Participation

6.1. A health care provider rnay withdraw from providing health care
services to Dbeneficiaries of the health care programs of the departments and
divigsions of the state participating in a plan or plans develeped in accordance
with the Act. Any health care provider, who provided health care sarvices to a
beneficiary of any state health care program on or after April 8, 1989, the
effective date of the Act, and who decides that he, she, or it does not wish to
continue to sexve bheneficiaries of state health care programs under the new
terms imposed by the Act, must withdraw by following the procedures set forth in
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this rule, in order to aveid being subject to the implied agreement set forth in
subsection 5.2 of this rule. 1In order to effect the withdrawal, the health care
provider shall provide a written netice to the director of the Public Employees
Insurance Agency vwhich shall state that the provider intends to withdraw from
participatien in such plan or plans. The effective date cf withdrawal for the
purposes of this rule shall be the date of receipt of the written notice by the
directeor of the Public Empioyees Insurance Agency. The written notice shall be
sent to the director of the Public Employvees Insurance Agency by certified mail,
return receipt reguested. The notice shall identify the health care provider by
name, by FREIN {(tax) number, and by address and telephone number. It is
recognized that scme providers in goed faith believed that i1f they ceased
treating state program beneficiaries before the plan and rules implementing the
Act were filed, then they would not need to withdraw formally by sending written
notice to the director of the Public Employees Insurance Agency as provided in
this rule. However, reguiring such written notige is the only way the state,
other providers, and beneficiaries can all be informed as to which providers are
treating state beneficiaries and which are not. Accordingly, those providers
who believed they withdrew without sending the written notice are reguired by

this rule to send the notice: Provided, +that these providers will not be
censidered to have been in violation of the Act and will suffer no adverse
conseguences. In addition, =& few health cere providers. may never have deliversd

health cars services +to state health program beneficiaries and are thus
technically not reguired by the Act cor this rule to withdraw formally 4if they
wish +to continue not seeing state beneficiaries. However, any such providers
are nonetheless encouraged to provide the written notice, again so that no
confusion will exist as teo which providers are treating state beneficiaries and
which are not.

6.2. As a general rule, the health care provider shall have forty-five
{48) days from the effective date of the provider's withdrawal within which
to cease continued treatment ¢f the provider's patients who are state program
beneficiaries. Net later than ten (10) days after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary _patients whe are under active tresatment written mnotice of such
provider's withdrawal, to enable these patients to arrange for care by other
providers. Failure by the provider to deliver the notice to a patient within
the ten {10). day periecd shall render the provider's charge for anv health care
services delivered beyvond the forty-five (45} day period null and veoid and
it . shall not be recoverable from either the benefiiciary or the state division
or department. Exceptions to this general rule ars stated below. During the
forty-five (45) day period, the health care provider may continue to provide
health care services to state program beneficiaries who were patients of the
provider prior to the effective date of the provider's withdrawal. With the
exceptions noted in subsection 5.4 of this rule, within the aforesald forty-five
(45} day pericd the provider may not undertake the initizl delivery of health
care services to state program beneficiaries who were not patients of the
provider prior to the dzte of receipt of the provider's withdrawal notice by the
director of the Pubklic Emplovees Insurance Agency or who had not been seen by
the provider for the actual delivery cf health care services for a period of
two (2) years prior to such date of recelpt. The delivery of health care
services during the forty-five (45) day period to such pre-established patients
shall not obligate the health care provider to deliver health care services to
other state program beneficiaries.
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6.3. As exzeptions te the general rule stated in subsection 6.2 of this
rule, the health gare provider may elect to continue to treat individual state
program beneficiaries who he, she or it is treating as of the effective date of
the withdrawal in the £ollowing specific categories without obligating
the provider to undertake the delivery of health care services toc state
program beneficiaries. However, nothing in this subsecticn shall permit the
health care provider teo continue to provide health care services Dbeyond the
forty-five (45) day period described in subsections 6.1 and €.2 to previcusly
established state orogram beneficiaries who do not come within the
following specific categories of patients or permit the provider to accept new
state program heneficiaries as patients after the effective date ¢of his, her or
its withdrawal. . The purpocse of these exceptions is tc ensure the contlnued
access by state program beneficiaries to gquality health care services in these
special situaticns.

6.3.1. A withdrawing health care provider may continue to freat an
cbstetrical patient for whem the health care provider has been providing

prenatal care. In this event, the health care provider may continue to deliver
health care services 4o the patient until the outcome of the pregnancy and after
the completion of customary medical follow-up health care. The health care

provider =shazll file a statement with the directer of the Public Employvees
Insurance Agency identifying the provider by name, FEIN (tax) number, address
and telephone number, and identifying any such patients by name, address, and
social security number.

5.3.2. A withdrawing health care provider may continue to trest a patient
whose condition places him within a risk cf suffering sericus and permanent harm
if such patient has been unable, after good faith efforts, o secure a health
care provider of eéguivalent training. In this event, the health care provider
may ceontinue to deliver health care services tc the patient until the risk of
suffering sericus and permanent harm has abated or the patient can obtain care
from a health care provider of equivalent training. The health care provider
shall file a statement with the director of the Public Employees Insurance
Agency which shall identify the provider by name, FEIN (tax) number, address and

telephone number and identify the patient by name, address, sccial security
numper and, c¢laim number in the case of a beneficiary of +the Division of
Workers' Compensation. The statement shall give the history, diagnosis, and

prognosis for the patient and such other information as the health care
provider Dbelieves will best describe the patient's conditicn and shall include
documented medical records.

6.3.3. A withdrawing health care provider may continue to treat a patient
who, despite good faith efforts, has been unable to secure & replacement health
care provider of eguivalent training and who receives permission from the
directer of the Public Employees Insurange Agency o continue to receive
health care services from the patient's withdrawing health care provider after
the expiration of the forty-five (45) dazv periocd. Either the patient or the
health care provider may petition the directer of the Public Employees Insurance
Agency for such permission. The petition shall be accompanied by a statement
from the provider Identifying any conditions which mayv regquire ocngoing
medical attention and indicating the provider's willingness to continue to

Page 8




65 CSR 2

provide health care services to that beneficiary. Further, the petiticn shall
state 4in detail the efforts made by the patient or others on the patient's
behalf +to sécure an equivalently trained health care provider and the reasons
for +the failure of those efforts. The director of the Public Employees
Insurance Agency may exercise his or her discretion o grant a waiver to the
patient upon being satisfied that there have been good faith efforts made Lo
locete an egquivalently trained health care provider, +that those efforts have
failed for reasons beyond the control of the patient or cthers working on behalf
of tHe pEtient or cf the health care provider, and that continued treatment
by the health care provider 1Is reasonably necessary for the health and
well being of the patient.

6.3.4. A withdrawing health care provider may continue to treat a patient
whose conditicn is expected +to be terminal. The health care provider may
continue such patient’'s treatment upon cbtaining permission from the directer of
the Public Employvees Insurance Agency. In order for *the patient or the
health care provider tec avail himself, herself, or itself of this exception,
either the patient, the patient's family member or the provider shall file a
petition with the dirsctor of the Public Employees Insurance Agency regquesting
permission to continue the treatment. The petition shall be accompanied by a
statement from the provider, setting forth the provider's reasons for
believing that the patient's condition is terminal. Upon being satisfied that
the facts stated in the petition are correct and +that the opinions stated
therein are reasonable and based upon the asserted facts, the director of the
Public Empleoyees Insurance Agency may permit the health care provider o
continue the delivery of health care services to that particular patient.

6.2.5. 1Ih any other case, either the patient or the hezalth care provider
may petition +the director of the Public Employees Insurance Agency for
permission for the withdrawing health care provider teo continue the delivery of
health care service to a particular patient. The petition shall state in detail
the facts and arguments rellied upon by the petitioner for the relief requested.
The director of the Public Employees Insurance Agency shall have the
discretionary power to grant or refuse the rellef requested. In exercising his
or her discretion, the director shall consider the access to guality health care
otherwize available teo the patient, the nature o¢f the injury, conditien, or
disease from which the patient suffers, the threat pecsed to the patient from
that injury, condition, or disease in the absence of access to gquality health
care, and such other factors as may appear to the directer tc warrant <the
granting or denying of the relief reguested. The director shall respond to all
petitions filed pursuant to subsection 6.3 cf this rule in a timely manner.
No provider or beneficiary shall be considered to e in vielation of +the Act
during the peried in which he or she is awaiting the director's respense,
provided the petition was filed in good faith and cn a timely basis.

6.3.6. TIh =any case where the director of the Public .. Emplovees Insurance
Agency denies the relief requested in a petition filed under this subsection 6.3
or rejects the continued treatment by the health care provider of +the patient
under sub-subsections 6.3.1 or §.3.2 for beyond the forty-five (45) day period
described in subsections 6.1 and 6.2 either the patient or the health care
provider may appeal the directer's determination by filing with the Secretaxy a
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request for an administrative hearing. At the hearing, the burden cof procf on
all pertinent 1issues shall be upon the person reguesting the hearing. The
hzaring shall be conducted in accordance with the Administrative Procedures Act,
West Virginia Code, §29A-5-1 et seq., and applicable procedural rules
promulgated by the Secretary.

6.4. Neothing in this secticn shall prohibit a Dbeneficiary of a state
program from seeking health care services from any provider of his or her own
choosing. However, if that provider has elected to withdraw, in accordance with
section 6 of this rule, from providing health care sexvices tc beneficiaries
of the health care programs of departments or divisions of the state pursuant of
the. Act and this rule, then the cost of health care services received from
such withdrawn provider will not be considered a covered service within the
meaning of section 4(a) of the Act and will not be paid for by any state
department, division or agency in accordance with the Act, whether as a primary
or secondary pavor of health care services for the beneficiary. This exclusion
applies only +to the services actually rendered by the withdrawn provider. If
the withdrawn provider +treats the patient in a hospital or other facility,
the hospital charges and other services rendered and charged for separately
by other providers (e.g., anesthesiclogy, laboratory work) will not be excluded
merely because thev were ordered by a withdrawn provider, unless the provider
actually preoviding and charging for the service i1s also a withdrawn provider.

6.4.,1. A provider delivering health care services and a beneficiary
seeking health care services under this subsection 6.4 must both complete and
sign a waiver, provided by the diresctor ¢f the Public FEmployees Insurance
Agency, releasing all state programs or plans of any responsibility for
payment of the services delivered through or by this private phyvsician-patient
agreement. i _

6.5. Out-of-state health care providers who refuse to provide covered
health care services +to any class of heneficiaries of a2 state health care
program may be presumed to have withdrawn from providing health care services
tc beneficiaries of all state programs in the state plan or plans developed in
accordance with the Act. In such instance, the Secretary or his or her designee
may formally communicate with such cut-of-state provider to determine whether
the provider intends to comply with the Act, <this rule, and any applicable
plan, order or directive. If the provider refuses to comply, or refuses to
state. clearly its position, then the Secretary or his or her designee mav
consider the provider to be a withdrawn provider, and any Ffurther services
provided by such provider will be considered under section 6 of this rule.

§69-2-7. Testimony By Providers

Nothing in this rule or in the Act prohibits a health care provider who
has elected not to.participate in the provision of health care services +o
state program beneficiaries (but who may have provided covered services to such
beneficiaries oprior to such electicn) from testifying on behalf of or against a
state program beneficiary in any administrative or Judicial proceeding.,
Divisions or agencies which otherwise have the responsibility o¢f reimbursing
such health care providers for the time expended
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by the provider in testifying shall continue to do so netwithstanding any
other provision of this rule or the Act. Further, such testimeny shall not-

obligate any health care provider who has previously elected not to participate
in the delivery of health care services to state program beneficiaries to Tbegin
the delivery of such services._

§69-2~8. Violations and Show Cause Proceedings; Penalties

8.1. In the event that any health care provider or other legal entity
viclates any provision of the Act, of this rule, of any other rule duly
promulgated by +the Secretary under the provisions of the Act, or anvy plan,
order, or directive issued under the provisions of the Act or any such rule,
then +the Secretary may assess a civil penalty as provided by the Act and may
order that +the health care provider be removed from any list of approved
previders for whose services a department or division may pav in the future.

8.2. Upeon  determining that there is probable cause to believe <+hat a
health c¢azre provider or other legal entity may e knowingly engaging in such a
vieclation, the Secrestary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the
alleged wviolation and the time and place of a hearing at which such health sare
provider or other legal entity shall appear to show cause why a civil penalty or
removal from any list, “or both, should not be imposed. Nothing in this rule
shall 1I1imit the Secretary's authority toc reselve informally any alleged
violation, by such means as stipulation, agreed settlement, consent order,
default, ox other appropriate action.

8.2.1. For the _purpocses determining whether or not.a vieolation of
section 5 of this rule has occurred, a finding of probable cause shall be based
upon & pattern of incidents in which beneficiaries of eone or mere particular
programs have been denied health care services by a provider or an agent acting
on behalf of the provider. Isclated first person reports or reports by others
that a person was denied health care services is not a basis for a finding of
probable cause, unless other corroborative evidence is received.

B.3. At the hearing, the Secretary shall arrange to have the evidence in
suppoert of the allegations presented and shall afford the health care provider
cr other legal entity an opportunity to cross-examine the ztate's witnesses and
ghall afford the health care provider cr other legal entity an opportunity to
present testimony and enter evidence in support of its nosition. The State
shall bear the burden of proving a violation of the Act.

8.5. The hearing shall be conducted in accordance with the administrative
hearings provisions of West Virginia Code, $29A-53-1 et seg., and applicable
procedural rules promulgated by the Secratary. .

8.6. 1If, after reviewing the recocrd of such hearing, the Secretary
determines, by a preponderance of the evidence, that such health care rrovider
is in violation cf the Act, of this rule, or any cther rule promulgated under
the Act, or any plan, order, or directive issued under the Act or such rule,
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the Secretary may =assess a civil penslty as provided by the Act and may
remove a health care provider from any Llist of approved providers for
whose services a department or division may pay in the future. In exercising
his or her discretion in fixing the amount of the penalty as well as determining
whether to remove a health care provider from a list, <the Secretary shall take
into account the degree of willfulness shown in the viclation, the
nature and type of the violation, the monetary amount involved and whether
the health care provider or other legal entity had personally gained by the
violation, the degree of harm, 1If any, suffered by & beneficiary of any state
supported program due o the violation, and such cother factors as may be

relevant to a particular case.

8.7. Anvy health care provider or other legal entity proceeded agsinst
under this section 8 shall receive notice in writing by certified mail of the
Secretary's decision, which decision shall contain a statement of the penalty
impesed, if any, whether the health care provider is to be removed £from any
applicable 1list and the Secretary's findings of fact and conclusicns of law in
support of the exercise of the Secrstary's discretion in the manner stated. The
penalty and the removal may be imposed immediately by the Secretary without
regard to whether or not an appeal is filed: Provided, that the Secretary, in
his or her discretion, may grant a stay of enforcement or collecticn of the
penaliy or removal pending the resclution of an appeal.

8.8. As provided for by West Virginis Code, §16-28D-8, +the health care
provider or other legal entity may appeal the Secretary's decision. Any appeal
shall be taken and be handled in accordance with West Virginlia Code, §29A~5-4.
The circuit court's review shall include a review of the amount of the penalty
and any removal of a health care provider from a department's or division's
approved provider 1ist. The circuit court may enter a stay against the
collection or enforcement of any penalty or remeoval order after a hesring on the
request for stay: Provided, that such hearing may not be conducted on an ex

parte basis.

8.9, If the hezlth care provider or other legzl entity penalized or
ordered removed from a department’'s or division's approved provider list either
leses on appeal or dces not appeal such penaltlies or removal and falls to pay
the amount of the penalty to the Secretary within thirty days or if the health
care provider continues to act in a manner contrary tc his or her or its
removal, the Attorney General may institute a civil action in the circuit court
of Kanawha County to recover the amcunt of the renalty or to geek an
injunction. Such ciwvil action shall be handled in an expedited manner by the
circuit court and shall be assigned for hearing at the sarliest peossible date.

8.10. The remedies sget forth in thisz section are intended only for
vieclations of the Act and shall not affect any other contractual relationship
between any department or division and a health care provider or other legal
entity. )

8.11. Any health care provider removed from a department's or division's
approved preovider list pursuant to this section 8 may petition the Secretary for
reinstatement to gzuch 1list after one-hundred and eighty (180) days from his
removal, Any appeal by the provider of the Secretarvy's decision shall be taken
and handled in accordance with West Virginia Code, §2%9a-5-4.
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8,12 .. Any patient-identifying information or records oBbtained by the
Secretary or his or her employees or agents, or by any qther department cor
division subject to the Act, during any investigation or enforcement of the Act,
this rule, or a&n¥ other rule duly promulgated by the Secretary under the
provisions of the Act, chall ke kept confidential and shall not be released to
the public. If the Secretary receives allegations that a provider is not in
compliance with subsection 5.2 of this rule, then befcre the Secretary may
subpoena patient-identifying records or information, the Secretary shall first
afford the provider an opportunity to submit a verified statement from the
provider's cffice manager, accountant or other similar person, attesting to:
(1) the total nurber of =ztate medicaid beneficiaries (including patients of
other indigent programs recognized pursuant to subsection 5.2.3 of this rule)
to . which the provider has delivered {cr scheduled for) health care services
during a time period agreed toc by the Secretary; and (2) the total number of
patients who are _State residents tc which the provider has delivered (or
scheduled for) health care services during this same period. The statement
shall also explain in detail how these patient totals were derived. If the
statement indicates +that the provider in guestion has delivered health care
services +to (or scheduled health care serviges for) a sufficient number of
patients who are state medicaid beneficiaries (including patients of indigent
programs recognized pursuant tc subsectien 5.3.3 of this rule) to equate to at
least fifteen (15) percent of the total number of patients who are State
residents +to which the provider has delivered (or scheduled for) health care
services during the same period, fhen the Secretary may not subpoena patient-
identifying records or information unless the Secretary has reascnable cause to
gquestion the accuracy of the statement submitted by the provider or for other
reasonable cause. Nething in this section shall prohibit the Secretary from
cbtaining at 2ny time patient-identifying rscords or information 1f the patient
has consanted to theilr release.

§69-2-9, Declaratory Rulings and Informal Opinions

If in any particular instance a health care provider wishes to request
that the Secretary make a determination of the applicability of any section of
this Tule, or of any exception contained therein, to a given state of facts, the
health care provider may reguest either an informal opinion or a declaratery
ruling frem the Secretary in accordance with the provisions of West Virginia
Code, §25A-4-1.

§69-2-10. Severability

If any provision &f this rule or the application thereof to any entity or

circumstance is held invalid, such invalidity does nect affect the provisions or
the applications of this rule which ¢can be given effect without the invalid
provisions or application, and tc this end the preovisions of this rule are
severable,
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